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MN3BPHIEILE HA HEITOKPETHOCTH
KOJA HUJE YIIMCAHA JEP JE EBUJIEHIINJA
YHULITEHA WJIA OIUTEREHA™

CA’KETAK: Y o6a mocmaTtpana enrurera bocme m Xep-
neroBuHe — Pemybmmum Cprckoj um ®Pepepaumju  bocHe u
XepleroBuHe 1Mocroje mnojapyyja Ha kojuma je mocrojeha eBuaeH-
LIMja HEONIOKPETHOCTH YHUIITEHA WIH je omrteheHa, a H3BHjecHO je
na he OUTH CIIpOBEJICH MOCTYIAaK BEHOT O0HaBJbama. bynyhu na je
MPOILEC yCTpOjaBama EBUACHIM]jE HEMOKPETHOCTH IyroTpajaH, 3a-
KOHO/aBIM TpeaBul)ajy mocedHa mporecHa mpaBuiia Kaja ce TakBa
HETOKPETHOCT MPEUIOKH Kao MpeaMeT NPUHYAHOT U3BpLICHa. 3a-
KOHOJABIM HA Taj HAYMH IMOKYIIaBajy Ja TPAXKUOLMMA H3BPIICHA
HaJOMjeCTe jOIl YBUjeK MPUCYTHO HEYPEIHO BOhEHE jaBHUX PETH-
crapa, OJHOCHO FbHXOBO HENOCTOjarbe Ha MOjeIHHUM IOApYdjuMa
u 1a uMm omoryhe crpoBolerme HMPUHYAHOT CYJCKOI HaAMHUpEHha U
Ha OBaKBHM HeNokpeTHocTHMa. OBO, HAPOYUTO y CHTYAlMjH Kaja
U3BPIICHUK HEMa JIPYTH IpeMeT U3BPIICHa KOju OU TpaKuiIall 13-
BpLICHa MOI'a0 HPEIOKHUTH.

[ws wcrpaxuBama je HOPMAaTHBHO-JOTMAaTCKa aHalu3a Io-
maher 3aKOHOJABHOI MOJie/ia M3BPIICHA HAa HEMOKPETHOCTH Koja
HUje yNucaHa y jaBHU PErucrap, jep je OH yHHIITEH, Win omTehen.
U3 ananuse nomahe n yrnopenHe nporecHe JOKTPUHE M AOCTYIHE
akTyenHe nomahe cyjcke Ipakce Ipou3iasu jAa rnocebHa npasuia

* e-mail: stojana.petrovic@pf.unibl.org, Baupeanu npodecop.
" Pan je mpumibeH 9. 8. 2024, a mpuxsaheH je 3a objaBipuBame 19. 2. 2026. roaune.
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MOCTYIKa KOja ce y OBOj CHTyalMjHu NMpHUMjemyjy y 00a eHTHTeTa
Bocre u XeprieroBune He KOPECIIOHANPAjy HHTEPECY TPasKHOIA U3-
BplICHa 32 e)UKACHO HAMHPEHEC Ha OBAKBUM HEMOKPETHOCTHUMA.
VYespen youeHor 0ciiabibeHOTr OIIITET Havesa CyJCKOT yIpaBibatba
MOCTYIKOM, Ha3Upe Ce M 3aKJbydak o IpeTjepaHoM onrepehemy Tpa-
JKHOIIa U3BPIICHA, T O HEONPABIAHO U IIPETjepPaHO YCIOBJHEHOM,
T€ yCJbE/I TOTa U PHjETKOM CYJICKOM CIPOBOhemY MIbEHUI0CHOT T0-
M1Ca OBAKBE HEMOKPETHOCTH.

Kawyune peuu: N3BpIIHNA ITOCTYIAK, HETIOKPETHOCT, YITNC TpaBa
Ha HETIOKPETHOCTH, KaTacTap, 3eMJbHIIHA KEbUTA

YBOJA U UAEHTUDOUKAIIUJA ITPOBJIEMA 3A IOCMATPAIBE

Vpenan peructap HEMOKPETHOCTH! IMJb je CBake MOJEpHE Apkase. Ta
HaMmjepa, MeljyTum, 1o3HaTa je 0JIaBHO, CaMo Cy e MOTHBH MHjermaiu. Hekana
j€ ypellHa jaBHA €BHJICHIIMja HEMOKPETHOCTH CIYXKWJIa Ja OW JpKaBa Morja
CBHJICHTHPATH TOpecKke 00Be3Huke.” Jlanac, Mel)yTuM, OCHM Te CBpXe, IUTb je
[paBHA CUTYPHOCT ¥ MpaBHA W3BUjECHOCT, HE CAMO IHXOBUX TUTYJapa, Beh
M BHUXOBUX KAaCHUjUX CTHIAJalla, HAPOUYUTO Yy CHTYAIHjd HNPABHOT MPOMETA.
Tume ce crpevaBajy CIIOPOBH OKO HEMOKpeTHOCTH. Ha4yeno KOHCTUTYTHBHO-
CTH yIHCa MpaBa Ha HEIMOKPETHOCTH CTEYCHOT MPABHUM ITOCIOM, T€ HAYeIlo

'V Peny6muiu Cprickoj, jomr ox 2012. rogune, OAHOCHO Of CTYIamba Ha CHAry
onpenaba 3akoHa o mpemjepy U Katactpy, Crnyocbenu inachux Peiyonuxe Cpiicke, Op. 6/12,
110/16, 22/18, 62/18, 95/19, 90/23, name y tekcty: 3IIK PC, yBenen je katactap kao je-
JUHCTBEHA CBHUJICHIIMja O HEIIOKPETHOCTIMA U CTBApPHUM IIpaBUMa Ha HbUMa (Vv.: 4. 4, cT. 1.
31K PC). Ynpkoc Tome, 3akoHoaaBall y Penyomumm Cprickoj Hije IPUIaroano TePMHUHOIO-
I'Hjy TpaBHJa M3BPILIHOT TPOLECHOT TpaBa TEPMHHOJIOTUjH Baxkeher MaTepHjaiHOMpPaBHOT
npomnuca. Y @Dexepanuju bocHe u XepleropuHe join yBHjeK je Y YHOTpeOH CHCTEM BOj-
HE CBUJICHIIMjC — 3¢MJBUIIHUX Kibura u katactpa. (V.: oapeady wi. 1. u wr 2, ct. 1, T. 1.
3aKkoHa O 3eMJBMIIHUM Kiburama, Cryowcoene nHosune Pegepayuje bocne u Xepyeiogure,
op. 58/02, 19/03, 54/04, 32/19, 61/22, name y tekcry: 33K ®buX).

V oBom pany he ce KOPUCTUTH YONIITEHH TEPMUHM Kao LITO Cy jaBHA €BUACHIHja
HEMOKPETHOCTH, PErucTap HEMOKPETHOCTH, Kajia ce TOBOPU yommTeHo. IIpuiukoM pede-
pucama Ha KOHKPETHO IIPaBO CBAKOI' OJl GHTUTETA, IIOpe]| ONIITUX TepMHHa Kopuctuhe ce
3aKOHCKA TEPMHUHOJIOTH]ja U3 Baxkeher MaTepHjaHOIPaBHOT IIPOIHCA.

2 Cuu, M. (2013). Karactpu, 3eMJBHIIIHA PETUCTPU M UCIIPABE O KYMOMPOIAjH y CTa-
pom PuMy — eneMeHTH MOAEPHUX 3eMIBUIIHUX Kibura. 30oprux pagosa Ilpasnoi ¢paxynitie-
wia y Hosom Cagy, 47(2), 298.

VropeaHOIpaBHO TTOCMATPaHO, UCTa je CBpXa Ouia [ujb GopMupama MpBOr MOT-
nyHor karactpa cpexuHom 19. Bujeka u y Aycrpuju. (Hukonuh, C. (2011). EBugenuumja
HETIOKPETHOCTH y AycTpuju (mpaBHO Haciele, aKTyeIHH KOHIENT W TPEHIOBH). [1acHux
Ageoxaiticke komope Bojeogune, 83(10), 504).
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C. IlerpoBuh, M36puere Ha nellokpelinociiu Koja Huje yiuucaua..., crp. 959-980.

moy3aama CBUX Tpehux JnIa y MOTITyHOCT IOAaTaka y jaBHOM PETUCTPY Kope-
CIOH/IMPAjy C OBHM IIMJbEBMMA, IIOTEHIIMPajyhu 3HavYaj jaBHE eBHCHIIM]E.?

OmpenjesbeHn 3a TOTIYHY M Ta4yHy €BHJCHIM]Y HEMOKPETHOCTH Kao
Kpajlby IUJb U CHTUTETH bocHe m XepueroBuHe paaniy Cy Ha H3HANAXKCHY
onTuManHe GopMme mbeHe opraHuzanuje. Hapouuto je y PenyOmmnn Cprckoj
cnpoBenieH mporec pedopmucama. CUcTeM NBOjHE EBUACHIM]E — KaracTap,
Ka0 pEerucrap HEMOKPETHOCTU M FHbMXOBHX KOPUCHHKA, U 3EMJBUIIHA KEHHIra
Kao perucrap TUTyJiapa U MpaBa Ha HEMOKpeTHOocTHMa, o] 2012. roguHe 3aMu-
JEHECH j€ KaTaCTPOM HEIOKPETHOCTH Ka0 JeTUHCTBEHOM €BUJICHIIM]jOM HE CaMO
HerokpeTHocTH Beh u mpaBa Ha muma.* denepanuja bocue u Xepueropute
ocTana je onpejjesbeHa 3a CUCTEM JIBOJHE €BUICHIIH]E.

Ha tepuropuju 06a mocmaTpaHa OOCaHCKOXEPIIETOBAaUKa EHTHTETA
MmocToje moJpyyja 3axBaheHa MOCIEIHUM PaTHUM Joraljambuma, Ha KojuMma
j€ paHHWje TOCTojajia eBHJICHIMja HEMOKPETHOCTH, a KOja je YHUINTEHA, WJIH
je omrrehena. Ha takBuM mozapyyjuma joun yBUjeK je y TOKY MOCTYMaK ycro-
CTaBe KaTacTpa HeMOKPETHOCTH, OJJHOCHO PErucTpa HermokpeTHoCTH. [locaoBu
mpeMjepa ¥ OCHHMBama KAaTacTpa HENOKPETHOCTH Ha TepUTOpHUjU PemnyOnmke
Cpricke y CBakoj IOjeIMHO] KaTacTapCKOj ONIITHHH BpIIE C€ HAa OCHOBY
IUTAHCKUX ITOKYMEHATa — CPEeImhOPOYHUX MPOorpaMa U FOAMIIKET [UIaHa Paja.
ITopen oBux, mocroje M MOJApyYja HA KOjUMA HHMKAJa HUCY NOCTOjajie jaBHE
eBHJICHIIMje, HUTH je M3BHjecHO Kaja fie oHe OMTH ycrocTaBibeHe.’

Kako 6u TpaxuolmMa H3BpIICHA OMOTYNIIH IPUHYAHO HAMHPCHE U
Ha HETIOKPETHOCTUMA KOje ce Hajla3e Ha MOJpy4jy Ha KOjeM je jaBHH perucrap
VHUIINTEH WK omTeheH 1 MoCcTyIak kheroBe ycrnocTaBe HUje jOIl YBUjeK OKOH-
YaH, Ka0 ¥ Ha MOJIPYy4jy IJje perucrap HUKaja Huje HH MOCTOjao, 3aKOHOIABIIN
y enturetMa bocue u Xeprieropune npensulajy noceOHa npapuia H3BPITHOT
MocTynka, npuiarohera ynpaBo oBuM curyanujama. Oapenda cr. 1, . 113.
3akoHa 0 U3BPIIHOM MOCTYIKY® y 00a eHTHTeTa Iponucyje aa ce lex generalis
ozpende 3akoHa KojuMa je ypeheH moctymnak u3Bpiiekha Ha HeIOKPETHOCTUMA

* Ernst, H. (2022). Publicijansko vlasniS§tvo nekretnina. Zbornik Pravnog fakulteta
Sveucilista u Rijeci, 43(3), 739. Takohe ymop.: Petrovi¢, S. (2023). Suvlasnistvo treceg lica
na predmetu izvr$enja kao pravo koje (ne) sprecava izvrsenje. Pravni vjesnik, 39(3—4), 220.

4 Nleraspuuje o mporecy pedopme ymop.: Komama, C. (2012). O pedopmu 3emibu-
LIHO-KBbIKHE eBuaeHnuje y Pemyomunm Cprickoj. [lpasnu casjeminuxk, S, 66.

5 Hucy jaBHO JOCTYIIHHU TIOJAIM O TOME KOju je Opoj KaTacTapcKuX OINIITHHA KOje
jour yBujek Hemajy GopMupaH Katactap HEOKPETHOCTH, OAHOCHO TIij€ jOII YBHjeK TH IO-
Ay HUCY MOTHyHH. TpeHyTHO HajMame 15 karacTapckux OmmTHHA Ha Teputopuju Pe-
nybnuke Cpricke Hema KaTtactap HemokperHocTH. JloctymuHo Ha https://www.rgurs.org/
stranica/rerp, npucTymbeHo 27. 7. 2024. 3a mpeTrnocTaBuTH je Aa je Opoj TAaKBUX KaTacTap-
CKHX ONILITHHA U Behu.

¢ Cnyorcoenu inacnux Peiiyonuxe Cpiicke, 6p. 59/03, 85/03, 64/05, 118/07, 29/10,
57/12, 67/13, 98/14, 5/17, 58/18, 66/18, name: 3UIl PC u Cnyscbene nosune @egepayuje
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MPUM]CY]y M Y TIOCTYINKY H3BPIICHA HA HEUOKPEUHOCHIUMA Koje HUCY Yilu-
cane y 3emipuInHe Kmbure. IIpegHoct y mpuMjeHn nMmajy oxpende um. 113.
3UIT PC / 3UIT ®buX, xao mpasuna lex specialis xoja ce 0JHOCE YIpaBo Ha
U3BpILCHC HA HEMOKPETHOCTU KOja HHje YIHCaHA Y PerucTap.

Kox u3Bpiema Ha HEMMOKPETHOCTHMA Ha MOJPYYjy Ha KOjeM je paHuje
mocrojehn perucrap yHHIITEH, HECTao, WM je omTeheH, anu je M3BHjEeCHO
IETOBO TIOHOBHO YCIIOCTaBJbame, JOMahy 3aKOHOJABIM MOCTOjaEM jaBHOT
perucTpa, HUTH YIUCOM H3BPIICHHKA Ka0 TUTYJapa JaKie HE YCIOBJbABAjy
npBy a3y, ogHocHO (asy oxapehuBama m3Bpiickha. HopMaTHBHONpPABHO je
omoryheHo crpoBoleme U Jipyre ¢ase M3BPIIHOT TNOCTYINKA, OJHOCHO NpBa
U3BpINHA Pajkha — jaBHA 00jaBa pjelICHka O U3BPIICHY Ca JAEjCTBOM HEroBE
3abmbexde. U mopen Tora, Tpakuiall H3BpIICHA MOXKE HMATH MpoOIeM Ipu
cnipoBohemy M3BpIICHa Ha TaKBO] HEMOKPETHOCTH, jep je YIpaBO Ha Hera
npebadyeH TepeT npudaBibarkba U3BPIICHUKOBOT TUTYITyca. Yak ¥ M0 OCHUBaKkY
perucTpa Ha JaToM MOJAPY4]jy, TPaKMIAIl U3BPIICHA KOjU HE TMOCjenyje U He
MOJKe MPUOABHTH H3BPIICHHKOB OCHOB 33 CTHUIAFE TAKBE HEMOKPETHOCTH,
HUje aJIcKBaTHO MPaBHO 3amTrhex.

Pag ce 0aBM HOPMAaTHBHO-JOIMATCKOM M TEOPH]jCKO-TOKTPHHAPHOM
MPOLjEHOM KBaJMTETa MPOLECHHUX IPpaBUiia Koja Ce OJHOCE Ha M3BpILICHE Ha
HETIIOKPETHOCTH KOja ce Haja3M Ha MOAPYYjy Ha KojeM je moctojehn perucrap
VHUIITEH WU omrteheH, anu TJje je u3BhjecHo na he oH OMTH TIOHOBO yCIIO-
CTaBJbCH, OJIHOCHO 00HOBJbeH. OBO, C acleKTa 3allTHTe WHTEpeca TPaxXuola
M3BpLIeHa Ha epUKACHO CIpPOBOhemE MOCTYIKa U3BPIICHa HA TAKBOj HEIO-
kpetHocTH. [Ipenmer mocMmaTpama Hehe OMTH M3BpIICHE Ha HENOKPETHOCTH
ca mojpydja TJje eBHICHIMje HUKala HHUje OWII0, HUTH j& M3BUJECHO Ja JIH
he je u OuTn.

Hako je moxBanHo To mTo qoMahu 3akoHOaBIM oMoryhaBajy Ja ce Kao
MpeaAMeT M3BPIICHA MPEIOKH M OJIpeJM HEMOKPETHOCT Koja HHje yIHcaHa
y perucrap UCKJby4MBO 300T TOra IITO je UCTH YHUIITEH, OJHOCHO omTeheH,
y paay ce mpobiemarusyjy mojequHa Jomaha MO3MTHBHONpPAaBHA pjelicHkha
Koja perynuiny oBy curyanujy. [lojasu ce mpBeHCTBEHO OJ] TOora Jia youeHe
KOHTPaIUKTOPHOCTH Mel)y oxpenbama Tpeba y CyACKOj IpaKCH TYMAaduTH in
favorem wHTEpeca TpaXHoIla U3BPIICHA Ja ce MPUHYIHO HamupHu. OBa reHe-
pajiHa TIOCTaBKa KOHKpETH3Yje Ce KpOo3 HJejy, OJHOCHO MpHjelsiore aa ce
0jaya yyora cy/a npu cnpoBoljery U3BplICHa HAa OBAKBUM HEIIOKPETHOCTHMA,
YMjEeCTO Jia ce MHUIMjaTHBa 32 CIPOBOhEmE CyICKUX CIIyKOSHHX paiibH Ipe-
Oamyje Ha TpaXHoIla W3BpIIeHma. W mpaBHY CHHTarMy yKkoauxo yiuc uuje y
CYUPOTHHOCTIY A 3AKOHOM, a KOja je TIOCTaBJbeHa Kao YCIIOB 3a IOCE3amhe
cylla 3a IJbeHUJOCHUM momnucoM, y aomahoj cynckoj mpakcu Takohe Tpeda

bocne u Xepyeiosune, op. 32/03, 52/03, 33/06, 39/06, 39/09, 35/12, 46/16, 42/18, narme:
3UIT ®buX.
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TYMauuTH Kao NMPUMJCHJBHBY M Y CHTYyallMjH YHUIITCHUX, OJJHOCHO omTehe-
HHUX perucrapa, a He ypHjeTKo, KaKo je TO caja CuTyanuja y qomahoj Cyackoj
MIPaKCH, caMo TJje eBUISHIINja HEOKPETHOCTH HUKAJla HUje TIOCTOjaa, HUTH
j€ M3BHJECHO HECHO yCIIOCTABIbAHE.

JOMARU 3AKOHOJAABHU MO/JIEJI U3BPIIEBA
— AHAJIM3A MOJEJIA U KPUTUYKE TIPUMJEJBE

Onpende craBoBa ox 1. go 5, win. 113. 3UIT PC/3UIT ®buX onnoce
ce Ha IpaBWJia M3BPIICHA HA HEMOKPETHOCTH KOja HHUje yIUCaHa y pPerucrap
jep je MCTH YHUIITEH Win omTeheH, a Koju je TuaHupaH aa Oyne 0OHOBJBEH.
Haunn muxoBor ¢opmynncama OCTaBjba IPOCTOP 32 pa3IMIUTa TyMaucrmha
MIPWINKOM MIPUM]jEHE.

Jla 61 U3BPIIHU Cy MOTA0 OJPEIUTH U3BPIICHE HA HETIOKPETHOCTH KOja
ce Halla3W Ha MOJPYYjy TJje je paHHuje MocTojaja jaBHa eBUICHIIM]a, allkd je Y
BpHjeMe MOJIHOIICHA TPUjeIoTa 32 U3BPIICHE OHA YHHIITEHA WM je OIlTe-
hena, a u3BHjecHO je na he OUTH OOHOBJBCHA, HIIM j€ MOCTYIAK B-eHE OOHOBE
y TOKY, TpaKHJall U3BpLICHa MOpa MPHjeIIIOrOM 3a U3BPLICHE MPEJ CyJIOM
JIOKa3aTH CBOjUHY M3BPIICHHUKA. YKOJHMKO OH TakKaB J0Ka3 He rmocjenyje, oH he
0J1 cyla MohM TpaxuTu cripoBolerme MocTymnKa yTBphuBama M3BPIICHHUKOBE
umoBuHe, nmpema wi. 37. 3UII PC / 3UI1 ®buX, pagu merosor npudaBibama.’

VKOJIMKO je H3BPLICHUK CTEKa0 HEMOKPETHOCT IpPEeAMET H3BpIICHa
MIPaBHUM TOCJIOM, TPAKMJIAIl H3BPIICHa KOjU Ce OMPEIHjeld 1a Kao IpeIMeT
U3BpIIECHha MPEUIOKH OBAaKBY HEMOKPETHOCT Hahw he ce y KOMILTHKOBaHO]
npaBHOj cutyauuju. Haume, Hajuemhe je To cuTyalnuja Ja jaBHOT pEerucTpa
HEMa, Jla je OH IMOCT0jao HeKaja paHHje W Jia je y IMJIaHy HeroBO MOHOBHO
yCIOCTaBJbake, OJTHOCHO 0OHOBA, alli HUje U3BHjeCHO Kaja he To outn. Mako
TpaXKUJIall M3BPHOICHAa UMa Ca3HAmkE Ja je M3BPIICHUK OMO EBUICHTHPAH Kao
TUTYJAap TaKBE HEMOKPETHOCTH, JIOK j€ MOCTOja0 PEerHcTap, OH HE Tocjeayje
JI0Ka3 0 TOME€ Yy BHJy M3BOJIa M3 PErHCTpa JOK je OH I0CTO0jao, HUTH Ta caja
y BpHjeMe MOoAu3arma MpHjeaiora 3a W3BPIICHE MOXKE JIAaKO MPHOAaBUTH jep
je perucrap yHUIITeH, ogHocHO omtehen. [loctymak yTBphuBama U3BpIICHU-
KOBC MMOBHHE, a Ha KOjer 3aKOHOJABIHU yIyhyjy Tpaskuola M3BpIICHA Kao
Ha pjelieme npobdiema npubaBibama J0Ka3a O CBOJUHM H3BPIIECHHKA OJABHO
je y mpakcH 1oka3ao CBoje MamkaBocTH.® 11ako M3BPIICHHK UMa CIHIHOHY

Y. 113, er. 2. 3UII PC / 3UIT ®dbuX.

8 Paunh, P. (2021). Usepwno iipoyecro ipaso. bamwa Jlyka: [IpaBuu dakyiarer YHu-
Bep3urera y bamoj Jlymu, 172.
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IYXKHOCT y TIOTJIeTy JOKa3a O CBOM IpaBy Ha HETIOKPETHOCTH MPEIMETY H3BP-
niema,” OH OBY JIY)KHOCT MOXKE 3aHEMapHUTH OJ0HjameM Ja Npejia HCIpaBy
Kao JI0Ka3 HeroBe CBOjHHE, YaK M 10 LUjeHy Iutahama HOBYaHMX Ka3HH.
Jomahu 3akoHOIABIIM HE HyJNE W3Na3 U3 circulus vitiosus-a y KojeM ce Taja
HaJa3W TPaXXWJiall HW3BPIICHA, OCHM YKOIUKO OH HE IMPEUIOKH HEKH HOBHU
MpeaMeT U3BPIICHA, aKO T'a U3BPIIECHUK nMa. CIIMYHA CHTYyalldja je U YKOJIUKO
M3BPLICHUK HHUje OMO ymucaH y paHuje moctojehy eBHACHLHUjy Kao BIACHHUK
HETIOKPETHOCTH TpeMeTa U3BpLICHa UCKIbYYHBO 300T cBOT Hemapa. Tpaxu-
nar u3BpiIemha nMahe jeqHak, wiv 1 Behu npobnem n1a mpubaBu H3BPIICHUKOB
titulus ¥ 1a, TEK MO yCIIOCTaBJbakY, OMHOCHO TI0 OOHOBH PETUCTPA U3/C|CTBY]C
VIIHC MpaBa U3BPIICHUKA Ha TOj HEITOKPETHOCTH, TE JIa PjeLICHE O YITUCY H3BP-
LIEHHMKA, WK M3BOJ U3 PErHCTpa MPHIIOKU MPHjeUIOTY 3a U3BPIICHE.

Tpakunan M3BpLICHA C€ Hala3W y HELITO MOBOJbHUjEM MPOLIECHOM
TOJIOXKA]y YKOJIMKO j€ U3BPIICHUK HEMTOKPETHOCT KOJy OH Tpe/Iaxe Kao mpe/l-
MET M3BpIICHa CTEKa0 Ha OCHOBY 3aKOHA, CYJICKE OUTyKE I HachbehuBameM.
VYnunc M3BpIICHUKOBOT MpaBa Tajia MMa TeK JeKJIapaTHBHH 3Hauaj,'’ na Ou ce
Tpeha nmua obaBujecTHIa O TOj YHEHCHHUIIH. Y KOJIUKO PacIiojiake U3BPIICHU-
KOBUM {itulus-oM Kao JOKa30M O CBOjJUHH H3BPIICHHUKA TPAXKIIIAI U3BPIICHHA
MOJKE M Y CHUTYallju HEIIOCTOjalba CBUICHIINjE HEMOKPETHOCTH MOCTYIIUTH 110
oxpendu cr. 2, wi. 113. 3akoHa M y3 HPHUjEATIOT 32 U3BPLICHE MPUIOKUTH
JI0Ka3 0 CBOjUHM M3BpIICHHKA. AKO OH HEMa TakaB JoKa3 0 cBOjuHH, Hahu he
Ce Y jeJHAKO TEIIKO] MO3UIUJU KA0 M TPAKHWIIAIl U3BPIICHA YUjU je H3BpIIeC-
HUK HETMIOKPETHOCT MPEIMET U3BPIICHA CTEKA0 MPABHUM MTOCIOM.

VYKOJIMKO Tpaxkuiial M3BpIICHA HE NPHII0KHU IPHjEAIOTY 33 U3BPLICHE
JI0Ka3 J1a je M3BPIICHUK BIACHUK HETTOKPETHOCTH KOja Ce Mpeuiaxke Kao mpe-
MET U3BpIIICHA, WU CE Ta] I0Ka3 He yCIrje MPUOaBUTH Y TIOCTYTIKY YTBphUBama
M3BPIICHUKOBE UMOBHHE, U3BPIIHU Cy/ he oxbannTu meros mpujemior.'!

N3 oBuxX pa3marparma MOXE C€ 3aK/by4HTH Ja jAoMmalil 3aKOHOJABIM
(asy onpehuBama M3BpIICHA HA HEIIOKPETHOCTH KOja HHUjE yIHCaHA y jaBHH
perucrap, jep je OH YHHIITEH, Win oluTeheH, anu je U3BHjeCHO HEroBo yCIo-
CTaBJbalbe, HE YCIOBJBABA]Y yCIoCcTaBJbambeM peructpa. Cy/ JOHOCH pjellehe
0 U3BpIICHY M Ha OBAaKBO] HETMOKPETHOCTH, HpuMmjemyjyhu oxpende lex
generalis 0 U3BpIICHY Ha HETOKpeTHOCTH. Mmak, ycnoBspaBame oapehuBama

° Keua, P., Kuexesuh, M. (2021). I pahancko ipoyecno ipaso. beorpan: Ciyx6Genn
[JIaCHUK, 619.

1Yy, 23. 3akona o crBapHuM mpaBuma, Cryocbenu nacnux Peityonuxe Cpiicke,
op. 124/08, 3/09, 58/09, 95/11, 60/15, 18/16, 107/19, 1/21, 119/21, name y Tekcry:
3CII PC. Hcty onpendy caap:xu u 3akoH 0 CTBapHUM npaBuma, Cryocoene nosune Dege-
payuje Bocne u Xepyeiosune, 6p. 66/13, 100/13, 32/19, name y texcry: 3CII ObuX.

' Triva, S., Belajec, V., Dika, M. (1980). Sudsko izvrsno pravo, opci dio. Zagreb:
Informator, 184.
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W3BpIICHha JTOKa3UBAmhEM CBOjIHE M3BPIICHHKA, a HAPOUUTO MpedannBame Ha
Tpa)KHoIa U3BpILICHA TepeTa nprubdaBbamba TOT JI0Ka3a CBOjHHE, Hhera CTaBba
Y HETOBOJbaH MPOIIECHHU TOJI0KA]j, U3 KOjer Bakeha mpaBuiia mporecHor mpasa
HE HyJIC H3I1a3.

Bynyhu na jaBHu peructap He MOCTOjH, WIH je OH omTeheH, TpaxKuian
W3BpIICHA je Yy TPHJEIUIOTY 3a HW3BpIICHE JYy)KaH HIACHTH(OUKOBATH HEIO-
KPETHOCT, OJHOCHO HA3HAYWUTH IJ[j€é CC OHA Halla3W, KEH HAa3WB, TPAHUIIC
Y TIOBPIINHY. 2

AKo cyz Halje OCHOBaHUM IPHjEIIOT 32 H3BPIICHE U OJPEIU H3BPIICHE
Ha OBaKBOj HEMOKPETHOCTH, 3aKOH HpeaBuha M TO Ia Ce MOXKE MPEdy3eTH
MpBa M3BpIIHA paama. Kako Hema permcrpa Ha TOM MOIpydjy, HeMoryhe je
3a0usbex0y M3BPIIUTH y peructpy. llpaBuia o u3BpIIEHY Ha HEMOKPETHO-
CTH KOja ce HaJla3W Ha MOJPY4Yjy TJje He TIOCTOJH PETUcTap, OJHOCHO TIje je
OH yHMIUTEH Wiu ourteheH, anu je n3BujecHo na he omer OUTH yCIOCTaBJbEH,
Pa3IMKyjy C€ OJ] ONIITHX MMPaBUJIa U3BPIIHOT IMOCTYIKA HA HEIOKPETHOCTH, HE
camo 1o (opMH OBE TIpBE M3BPIIHE panmke, Beh U M0 MHUIM]aTUBH 32 FHCHO
npeny3umame. Haume, omnmire je mpaBuio caapkaHo y oapeadu ui. 72, cr. 1.
3UIT PC / 3UIT ®buX na he cyn oamax mo JOHOMICHY pjelliekha 0 U3BPIICHY
o CITy»KOEHOj JTy>)KHOCTH OIPEIHUTHU JIa CE y PErHCTap HEMOKPETHOCTU YIIHIIE
3a0mbex0a u3Bpiema.'* Lex specialis paBuiio 3a OBaKBe HEIOKPETHOCTH HE
npeaBuha TakBO MOCTYIAmE Cyla. YMjECTO TOra, peryiucano je ma he cyn
[0 3aXTjeBy M O TPOIIKY TPa’KHOIla M3BpIICHa 00jaBUTH pjeIICHe O H3BP-
ey y CIykOS€HOM IITachly eHTHTETa W y HajMame JIBa JHEBHA JIUCTa Koja
ce UCTPUOYHUINY Ha TEPUTOPHjU eHTHTETA. " OCTBAPUBAILE MPOICCHOMPABHIX
Y MaTepHjaTHOIIPABHUX JIjCTaBa OBAKO CIPOBE/IcHE 3a0HIbek0Oe U3BpIICHA U
HaKOH OCHHBama PETHCTPa HEMOKPETHOCTH TapaHTyje ex func JIgjCTBO 00jase,
0J MOMEHTA KaJia je pjeliemhe 00jaBJbeHO y CIIy)KOSHOM TIacuily Uy JTHEB-
HUM JIUCTOBUMA.

Kon m3Bpmiema mpeMa ONIITHM MPAaBUIMMA JOMHUHHUpPA HAYEI0 O(GHIHU-
JEITHOCTH y TMpeay3uMamy TPBE H3BPIIHE Paliibe — 3a0MIbEIKOE H3BPINCHA.
Kon u3Bpmiema npemMa moceOHUM MPaBHIMMA 32 HEMOKPETHOCTU KOje HHCY
YIHUCaHe y perucrap, ciyx0eHa pajima cyaa o0jaBa pjeniemha 0 U3BPIICHY ca
NIEjCTBOM 3a0MIbEKOE YCIOBJBCHA je MUCIO3UIMOM TPaXKHOIa M3BPIICHA U
CTaBJb€HA j€ Ha WeroB Tpomak. OBiaje, nakie, He BPUjeln OMIITEe HAYelo O

2. 113, cr. 2. 3UII PC / 3UIT ®buX. 3akonoxasar y Pemy6uumnu Cprickoj Huje
1o cajga axypupao u ca oxpenbama 3I1K PC yckmanno oBy onpendy 3akoHa KOjoM IIpo-
MHCyje Ja je TpaKuial[ U3BpIICHA TyXKAaH O3HAUNTH HEMOKPETHOCT MpeMa MOJAIiMa U3
KaTacTpa (0HOCH Ce Ha I0JaTKe O HEIOKPETHOCTH a KOjH Cy PaHHje y CUCTEMY OJIBOjeHHX
EBUJICHIIM]a OMJIM CaJpXKaHH y KaTtacTpy).

13 3akonomaBar y PenyGuunu Cprickoj HEMPUMjEPEHO KOPUCTH TEPMHH 3eM/bUULHA
KroUld, NaKo je CHCTEM 3eMJBUIIHOKIbIDKHE eBHICHIMje HamyIuTeH jour 2012. roxuxe.

“ Yy, 72, cr. 4. 3UIT PC/3UIT ®buX.
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CYICKOM KpeTamy IocTymnka. Kao pe3ynraT TakBOT peryiaucama, TPaKHOIH
U3BpILECHA, BjePOBATHO M3 HEJOBOJHHOT 3HAHha O CBOjUM MPABHMA, Y IPAKCU
BPJIO PHjETKO KOPUCTE OBO CBOje OBIamIheme.

Ilopen oBor oncrymama Ha TepeT TpaKHolla H3BpLICHA lex specialis
MpaBuWJia Koja ce OJTHOCE Ha U3BPIICHE Ha HEMOKPETHOCTHU ca MOoJpyydja rije je
peTucTap YHUINTEH, OJHOCHO OIITeheH, O ONMIITHX MpaBHiIa 3a U3BPUICHE HA
HEMOKPETHOCTUMA KOje Cy YIUCAHE Y jaBHY €BUJCHIU]Y, IPUMH]ETHO je Ja Cy
OBa TIOceOHa MpaBWiIa U KOHTpaIuKkTopHa MelhycoOHo. Hanme, ompenda xoja
MPOITKCYje MOCTyIaK jaBHe 00jaBe pjeliema 0 U3BPIICHY, ca JICjCTBOM 3a0u-
JbexOe pjenermha 0 U3BPIICHY MO 3aXTjeBY TPaKHOIa M3BPIICHA, caIpiKaHa
y wt. 72, cr. 4. 3UII PC / 3UI1 ®buX xoHTpaJAuKTOpHA je oapeadu . 113,
ct. 3. u 4. 3UII PC / 3UIl ®buX, a mpema kojoj he u3BpIIHU CY[ Hi0 goHOUER)
pjeutersa 0 uzepuierby (HariIacHo ayTop TEKCTa) 3aCTaTH Ca MOCTYIKOM H3Bp-
IIelka 0 OKOHYAMka ITOCTYIKA YCIIOCTABE jaBHE CBHUICHIIMjEC M YIHCA IIpaBa
M3BPIICHUKA HA HEMOKPETHOCTH MPEIMETy U3BpIneHka. [IpBoM oapendom ce
npensuha 3amounmame Apyre (aze MOCTyMKa HM3BPIICHA U IPEry3HMarme
IIpBE M3BPIIHE Paliibe, JOK Ipyra HaBeAeHa oapeada MPOIKCyje 3acTajame ca
MTOCTYIIKOM H3BpIICHA MPHje OTIOYHBbaKka Ipyre dasze, 0JHOCHO MpHje CIpo-
Boherba M3BpIICHA.

OBjije ce 3aycraBiba IOCTYIIAKE Cy/a U TPAXKHOLA M3BPILIEHA, CBE JIOK
ce He OKOHYA YNPaBHH IOCTYTIAK, NPHje CBEera (OpPMHpama PeTUCTpa Hero-
KPETHOCTH, a OHJA U MOCTYIAaK yIKca paBa U3BpIICHHUKA. 3

Hu ompenba cr. 5, wi. 113. 3UIl PC, Huje KOMIUIEMEHTapHa ca
onpendom ct. 4, wi. 113. 3UII PC. Haxko ce ynuc npaBa H3BpIICHAKA HA HETIO-
KPETHOCTU HpPEAMETY U3BpIICHa, Ka0 M TepeT mpudaBibama THTYJIyCa 32 Taj
ynuc npebairyje Ha TpakHolla U3BPIICHA, CTHYE Ce YTHUCAK Aa oapenada CT. 5,
1. 113. 3UIT PC / 3UIl ®buX HuUje npuMjeHIbHBA Y OBOj CUTYallUjH — Kaja
j€ jaBHA CBUJICHIIM]ja HEMMOKPETHOCTH paHHje MOCTOjalla, ajly je OHa YHUIITECHA
unu omrehena u u3BHjecHo je na he moHoBo OuTH ycnocraBibeHa. Hanme oBa
oJipeida peryimiie MocTylname TPaKUOLA H3BPILIEeHA Y TPaBIly 3aXTHjeBamba
ymHca IpaBa U3BPIICHUKA HA HETMOKPETHOCTH NPEIMETy H3BpIIeHa. Tpaxu-
JaI U3BpIICHA AyKaH je Y 3aKOHCKOM POKY of 15 maHa ox gaHa JOHOIIEHa
pjelema 0 H3BpIICHY Ja 3aXTHjeBa YIUC Y jaBHH PETUCTap, TC a O TOME Y
onpeheHoM cynckoM poky 00aBHjecTH U3BPILHU cyJl. Mako 3akoHOIaBal] Npu-
MjeHy OBe oJipe0e U U3PHUUNTO yCMjepaBa Ha CUTYAIlH]jy KaJa jaBHU pErucTap
HEIMOKPETHOCTH HE MOCTOjH, OJIHOCHO YHUIITEH je WK omTeheH u u3BHjecHO
je na he mOHOBO OMTH yCIIOCTaBJBCH, AJIM CE ca CHTypHOIIhy He 3Ha Kana he
TO OWTH, CTHYC C€ YTHCAK Ja TPaKWIall M3BPIICHa HEMa CBPXE Na y POKY

5, 113, cr. 3. u 4. 3UII PC/3UIT ®buX. Tako u: Pauuh, P. (2021). Hzepuno
upoyecro tipaso. bama Jlyka: [lpaBHu dakynrer YHuBep3urera y bamoj Jlymm, 173.
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on 15 maHa on maHa JOHOIICHA pjelIca O U3BPIICHY 3aXTHjeBa YITUC HETIO-
KPETHOCTH KOja C€ Hajla3u Ha TOM TOJIPY4Yjy, U3 HajMame aBa pasiora. [Ipsu
j€ IITO perucTpa HeMa, OJJHOCHO IITO je oH omTeheH, a Ipyru je mTo ce He
3Ha TOy3JaHO Kaja he oH OMTH OOHOBJBEH M aKO j& TO IJIAHUPAHO O] CTpaHe
HAJIJICKHOT THjea.

Y mpaBy PenyOmmke Cprcke, npuje m3mjene oapende 3I1K u3 2018.
roaune'® 6una je npensuliena moryhHoCcT opmupama KaTacTpa HEIOKPETHO-
CTH 3a je[iHy mapliely y NOCTYIIKY I0jeJHHAYHOTr n3arama.!” HakoH Gpucama
onpende ct. 3, wi. 71. 3IIK PC to Bume Huje moryhe, Beh ce karacrap Hemno-
KPETHOCTH OCHHBA 3a IIMjelly KaracTapcky onmrtuHy.'® Yeiben HemoryhHoctu
Jla U3CjCTBYje YCIIOCTaBy KaTacTpa 3a jemHy Maplely Ha HOAPYYjy Taje oH
HUje OCHOBaH, IpaBHA IO3UIIMja TPA)KUOIA M3BPIICHA 3HATHO je OTEXKaHA y
MOTJICAY YIHCa HETIOKPETHOCTH U3BPIICHIKA, y opehemy ca BpeMeHOM TipHje
oBe 3akoHcke u3Mmjene.'” Ompenbda cr. 5, wi. 113. 3UII PC umana je cmucna
y OBOj cUTyalmju anu npuje HaBenene m3mjeHe onpende 3IIK. Tpakwmmarg

1 3akoH 0 W3MjeHaMa W JOMyHaMa 3aKOHa O TpeMjepy Hu Karactpy, Cmyoicoenu ia-
cnuk Peiiyonuke Cpiicke, 6p. 62/18, a koju je ctymnuo Ha cHary 18. 7. 2018.

17 He camo wto je Gpucana oxpenda cr. 3, wi. 71. 3IIK, Beh je 0BOM 3aKOHOIaBHOM
n3MjeHoM, . 21. 3akoHa 0 u3MjeHaMa U JolyHama 3akoHa O MpeMjepy U KaTacTpy Ipen-
BuljeHO OO0 ¥ TO aa he ce MoCcTynak OCHHBaWa KatacTpa HEMOKPETHOCTH, & KOjH je 3aI1o-
4eT MpHje CTylama Ha CHAary OBOI 3aKOHA, OKOHYATH y CKJIaJy ca THM 3akoHOM. Jlakie,
npenasuleHa je OWia HeroBa PEeTPOAKTHBHA NMPHMjEHA W Ha MOCTYNKE KOjH CY 3alovesH
IpUje BEeroBor CTymama Ha cHary. OBa oxapenba je ourykoMm YcTaBHOT cyna PemyOimke
Cprucke, 6p. Y-74/18, ox 30. 10. 2019. yrBphena xao HecariacHa ca YcraBoM Pemy0imke
Cprcke, jep mocspenuie npumjere oapende wi. 21. 3akoHa 0 U3MjeHama U JomyHaMa 3a-
KOHa O MpeMjepy M KaTacTpy Ha MOCTYIKe MOjeIMHAYHUX OCHUBAMa KaTacTapa 3a jeiHy
napueiy, HUCy IpUMjepeHe JICTHTHMHUM OYCKHUBabHMa CTPaHaKa.

. 71. 311K PC.

9O Tome u kox: Majkuh, M. (2020). OcBpT Ha NpUMjeHy MojeJnHUX ojxpenada 3a-
KOHa 0 U3BPIIHOM NOCTYNKY Perny6inke Cpricke — HeKa CIIOpHaA ITHTamka y CYACKO]j MPaKCH.
Toguwrsax Ilpaenoi ¢axynieiia Yuusepsuiteuia y Baroj Jlyyu, 1(42), 136.

YcraBHocT onpenaba wi. 71, 79. u 198. 3IIK PC u cr. 4. u 5, un. 113. 3UIT PC
Ouiie cy mpeaMer paMatparma mpes YcraBHuM cynoM PemyOnuke Cpricke. OurykoM OBOT
Cyna 6poj Y-14/20, ox 24. 2. 2021. roauHe OUTy4eHO je O HelpUXBaTamby HHUINjaTHBE 32
oljemuBame yecraBHocT HaBenenux wianosa 3[1K PC u 3UII PC. JlaBanain ununujatuse,
n3Mel)y ocraror, ykaszao je Ha TO Ja HaBeJeHe oapende oHeMoryhaBajy HOBO yCIIOCTaBIbahC
KaTacTpa 3a jeJHy HEeIOKPETHOCT, 3a KOje /0 cajia HUje yCIOCTaBJbeHa eBHJCHIM]a, T Aa
oHe TuMe Bpujehajy MMOBHHCKaA ITpaBa TpakKuilala M3BPIICHA KOjU CIPOBOJE NPAaBHOCHA-
JKHY M U3BPIIHY CY/ACKY OJUIYKY, I/[je je Kao MPeaAMET U3BpIICHa 03HaYCHA HEKPETHHHA KOja
HHje YIHCaHa y jaBHU perucrap. Y Toj CHUTyalHjH Ipecy/ia je HeMpOBOMBa a U3BPIICHUK Ce
HCTOBPEMEHO CTaBJba Yy IIOBOJHHH]H TI0JI0KA]j jep IOCTOjU BerKa MoryhHocT 1a oH u30jerse
CIpOBOhee U3BPIICHA HA INTETY TPAXKHUOIIA U3BpIIeHa. Y craBHE cy/ Penmyomuke Cpricke y
OBOM MpeIMEeTy HHUje pa3MaTpao HaBoJe AaBaolla MHUIIMjaTHBE J1a je OCIIOPEHUM opendama
311K PC u 3UII PC nospujehen Ycra Pemy6muke Cpricke, U3 pasiora IITo y HHULUjaTHBH
HHUCY HaBEJCHH pa3iio3u u oljallmema y yeMy O ce cacTojaia mospena oapenada Ycrasa.
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M3BpIIEHa MOTao je Ma y poKy of 15 maHa ox naHa JOHOIIEHA pjelicma O
M3BPIIEHY 3aXTHjeBa J1a CE HEMOKPETHOCT YITHINE, OAHOCHO J1a 3aXTHjeBa Ja
ce (opmmpa KaTacTtap HEIIOKPETHOCTH CaMo 3a Ty MapIielly y MOCTYIKY II0je-
IUHAYHOT M3narama. Cana, Kaga Ta MOryhHOCT 10 3aKOHY BHUIIIE HE TOCTOjH,
OecMmucIieHO je mocTymatd 1o oapendou cr. 5, wi. 113. 3UIT PC.*° OBakso
pEe30HOBamE BOIM 3aKJbYyUYKy lla je oBa ofpeada ocTajla Kao PEJHKT paHH-
jer Ipyradmjer MaTepHjaTHOIPABHOI pETyNUcama MUTama IOCTYIKa yIuca
HETIOKPETHOCTH Y jJaBHU PErHCTap U Ja je HEOINXOJHO YCKIJIAIUTH je ca Baxe-
hum npaBumuMa.

Moryhe je, mehyTumM, pa3MuIubaTH U Apyraddje, OJHOCHO MOTJIO OU
ce y3etu na 6u ce oxpenda cr. 5, wi. 113. 3UII PC morna npuMujeHUTH y
CUTYallju KaJia ce pajy O HEMOKPETHOCTH KOja je Ha MOAPYYjy TJIje je jaBHH
perucTap mocrojao, aad je OH YHMIITEH, OJHOCHO OIITeheH M H3BHjECHO je
HBErOBO IMOHOBHO YCIIOCTAaBJbakhe. YKOJIUKO OW, Y TakBUM OKOJHOCTHMA,
TpaKWJIall U3BPIICHA KOJU PacloaKe M3BPIICHUKOBUM THUTYJIYCOM ITOJHHO
3axXTjeB 3a YIHC M3BPIICHUKOBOT TpaBa Ha HEIMOKPETHOCTH, HAUIC)KHA IOJI-
py4Ha KaHIenapuja OM meros 3axTjeB ox0mia.’! TakBa omayka o On0Hjamy
3axTjeBa 3a YKIIKOY W3BPLICHHMKOBOI IpaBa MOXE TPaKHOIy M3BpIICHA
HOCITY)KHMTH Kao JI0Ka3 Jia yIUC y Karactap Huje Moryhe crnpoBecTd y ckiiany
ca 3akoHoMm. O6aBjenITaBakbeM H3BPIIHOT CyJa O TOME J1a j¢ hEroB 3aXTjeB 3a
yIHC TIpaBa M3BPIICHUKA HA HEMOKPETHOCTH OJOWjEH TPAaXKHJIAIl W3BPIICHHa
noctuhu he 1BOCTpyKM 1uJb — cripujeurhe 00ycTaBy M3BpIICHA, a yjeaHo he
OCTBApUTH YCIIOB 3a 3aKa3WBarmbe POUMIINTA 33 TUHCHUAOCHH IOMHUC TpeaMeTa
W3BpIIEHA, Y ckiamy ca cT. 6, uwi. 113. 3UII PC.

VY npaBy ®@enepanyje bocue u Xepuerosune, npema 33K ®buX riaBHa
3eMJBHIIIHA KEbHUTA CE BOJU 32 jeIHy KaracTapcKy ommruny.”? Moryhe je ¢op-
MHUpaTH M HOBH 3€MJBbUIIHO-KEMKHU YJIOXKAK 32 jeJIHy HEKPETHHHY, OUIIO TI0
cny)0eHOj Ty)KHOCTH, OWiIo 1o 3axTjeBy.” Jlakie, ¥ Tpaskuial H3BpIICHA
Morao OW, YKOJHKO TOCjemyje titulus 3a ymuc IpaBa BIACHHUINTBA H3BpIIE-
HUKA HAa HEKPETHHHH, 3aXTHj€BAaTH YCIIOCTaBY HOBOT 3€MUJHHITHO-KEHIKHOT
yiomka. Cmarpa ce Ja cyq He OM MOTao y OBOj CHUTYyallMju OJOUTH TaKaB

20 TakBa kommsuja oxpende wi. 113, cr. 5. 3UIl PC u oapende un. 71. 3IK PC
nperno3Hara je ¥ 'y nomahoj IpaBHO] TEOPHUjH, @ M 'y CYACKOj IpPaKCH, V.. oJiyKy OCHOB-
Hor cyna y [pujenopy, y npeamery 77 0 M1 015887 18 U 2, naBeneno npema Majkuh, M.
(2020). OcBpT Ha mpuUMjeHy MOjeAMHHX ojpenada 3akoHA O M3BPIIHOM IOCTYNKy Permy-
omuke Cpricke — HeKa CIIOpHA MUTaka y CYACKOj npakcu. [ oguwmax [pasnoi gaxyniueina
Vuueepsuiiernia y baroj JIyyu, 1(42), 136.

2l Tako mpowusnazu u3 obpasioxerma [Ipecyne Bpxosuor cyna Peny6iuke Cprcke,
y npeamery 12 0 Y 005812 18 VBm, ox 21. 8. 2019. mocrynno Ha https://sudskapraksa.
pravosudje.ba/, mocjeheno 20. 7. 2024.

2. 15, cr. 2. 33K ObuX.

2 5. 66. u 67. 33K ®buX.
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3aXTjeB TPAXKHOLA U3BPIICHA.>* Y OBAKBOM MAaTEpPHjaJHONPABHOM OKBHUDY, a
KakaB 1octoju y npaBy denepanuje bocHe m Xepuerosune, oapenda crt. 5,
q1. 113. 3UIl ®buX moxe 6utn mpumujemeHa. Tpakunar U3BpLICHA OH
MOT'a0 TPaKUTH 3a0MIbEKOY N3BpIICHA, @ YKOJIUKO OH TO He OM YYMHHUO U 00a-
BHjECTHO CYZ O TOME y mpeABul)eHOM poKy, cya 61 00ycTaBno U3BpIICHE.?

Haxon ycmocraBpama KaTacTpa HEIOKPETHOCTH (IpeMa mpaBy Pemy-
omuke Cpricke), OAHOCHO HAaKOH (OpPMHpama HOBOT 3E€MJBHITHO-KEHIKHOT
yiomika (npema npaBy ®denepanuje bocHe u XeprieropuHe) npuMjewmyjy ce
onmte oapeade craBosa 1. go 3, wn. 72. 3UIT PC / 3UIT ®buX. To u uspu-
YUTO MpoU3Na3u u3 oxpende ct. 5, wi. 72. 3UII PC / 3UIl ®buX. Crtsap je
caMo y TOME Jia c€ JejCTBO 3a0usbex0e M3BPIICHA, YKOIUKO j€ OHA U3BpPIIEHA
jaBHOM 00jaBOM MO TIPH]jEUIOTY TPAXKHUOIA H3BPIICHA, IPOTEXKE Y MPOILIOCT,
300T BEHOT ex tunc AejcTBa U jjelyje, He OJ] TPeHyTKa CTBApHOT yIuca 3a0u-
JbeXKOE M3BPIIEHA Y HOBOPOPMHUPAHHU, OJJHOCHO OOHOBJBEHHU peructap, Beh of
MOMEHTa KaJ je pjeliekhe O M3BPIICHY MPBHU MyT 00jaBJbEHO y CPEICTBUMA
jaBHOT HH(pOpMHECama.”

INPOLHECHA JOKTPUHA O M3BPIIEILY HA HENOKPETHOCTH
C MOAPYYJA I'IJE JE HOCTOJERU JABHU PETUCTAP
YHHUILITEH WJIX OIITEREH

IMpoGiemarika U3BpLICHa Ha HEMOKPETHOCTH KOja Cce Hajlasd Ha
MOJIPYYjy Ha KOjeM je jaBHA eBUJICHIIM]ja TIOCTOjalla paHHje U KOja je YHUIITEHA,
0JHOCHO o1uTehieHa, Te Yuje je OCHUBAmhe y TOKY, HJIH C€ OHO OCHOBAHO MOJXKe
OUYCKMBATH, MAKO aKTyeJIHO y IIPAKCH CBAKOT OHOT CyJa KOjU c€ Haja3h Ha
MOJpYyYjy T/Aje TaKBa CBHICHIIMja HE ITOCTOjH, HUje MO caja MoOyImia Hapo-
YUTO HMHTEPECOBamE MpolecHe Teopuje. [IpuMujeTHO je na je To JOoHEeKie
YCIIOBJBEHO TIOCTOjarhbeM, OJHOCHO HEMOCTOjaFbeM 3aKOHCKE PEryJIaTHBE OBOT
MUTaka U CTAEEM PErHCTPa y KOHKPETHO] JAPIKaBH.

VY panujoj momahoj mpomecHoj nokpuuu, TpuBa, bemajery u [uka,”
te u [Mo3uuh?® (camo) yOIIITEHO KOHCTaTyjy Ja MPaBHIO KOje TPaKHOILY
u3BpIIemha Hamehe MyKHOCT Mpuiarama HPHjefory 3a H3BPLICHE T0Ka3a

2% Paumh, P. (2021). Uzepwno apoyecrno ipaso. bawa Jlyka: IlpaBHu (akynrer
VYuuepsutera y bawoj JIynu, 173.

> [bid.

26 3a apyraumje cxpararbe ynop.: Pauunh, P. (2021). Op. cit., 173.

" Triva, S., Belajec, V., Dika, M. (1980). Sudsko izvrsno pravo, opéi dio. Zagreb:
Informator, 162.

2 Pozni¢, B. (1987). Gradansko procesno pravo. Beograd: Savremena administra-
cija, 458.

969



Tacuux Ageoxaiticke komope Bojeogune, 6p. 4/2025.

O CBOJUHM HW3BpIICHHWKA Ha IpEJMETy HW3BpIICHa, Ha oJroBapajyhu HadyuH
BpHjeaHM M 32 M3BPIICHE HA HETIOKPETHOCTUMA Ha TOJPYY]jy TIje HE MOCTOoje
peructpu. AyTopu ce AeTajbHHje He 6aBe pa3MaTpamuMa 0 ToMe Kako he Tpa-
JKHJIAL] M3BPIICHA NPUIIOKHUTH JJOKa3 O CBOjUHH U3BPIICHHKA aKO PErHCTap He
[IOCTOjU, HU KOjoM HcIipaBoM he oH MohM 10Ka3aTu CBOjUHY M3BpIIeHHKA. He
mpodiemaTtu3syje ce To kKako he oH mpuOaBUTH Taj JOKa3, jep My T'a U3BPIICHHK
cUrypHO Hehe T0OpOBOJEHO YCTYIIHTH.

Y HOBH]jO] CPIICKO] TIPOIIECHO] TECOPHjH, Y BpHjeMe Kaja je Ha TOapyd]jy
Penrybmuke CpOuje mocrojao mpobieM HENMOTIYHHX peTrucTapa HEemOKPETHO-
CTH, OJHOCHO TNPOOJIEM HETOBOT HEMOCTOjama Ha IOjEAUHHMM MOApYydjuMa,
Keua u CrapoBuh npumjehyjy ma Tpaxkuian H3BpIICHa” MOXKE Kao J0Ka3
IpaBa CBOjUHE M3BPIIHHUKA NPHIOKUTH MM M3BOJ M3 €BUJICHLIUje HETIOKpET-
HOCTH, aKO OHA ITOCTOjH, HJIM OCHOB 32 YIIHC M3BPIICHUKA Ka0 BIACHUKA, aKO
OH HUje yIHCaH Kao TakaB. Y TOTJIEAY H3BpPILICHA Ha HEMOKPETHOCTUMA C
moJipydja Tjje He MOCTOju perucrap ymyhyje ce Ha oapende Taaa Baxkehmx
MPOLIECHUX U MaTepHjaTHONPaBHUX MpaBuia.™’

[To3uuh u Paxuh Bonunenuh, y nujeny y kojem ce 6aBe H3BpIICHEM Ha
HETOKPETHOCTH, TPOM3JIa3H Jia PA3JIMKY]y CUTyalHljy KaJia ce U3BPLICHE CIIPO-
BOJIM Ha HENOKPETHOCTH KOja ce Hajlash Ha IOJpydYjy Ha KOjeM ce He BOJe
eBUJICHIIH]jE, O] CUTYaIlje¢ Ca HEMOKPETHOIINY Kao MpeAMETOM U3BpIICHA, a
KOja HUje yIucaHa u3 Jpyror pasnora. JlerajbHuje ce He pa3marpajy mpoodiiem-
CKa IUTama Be3aHa 3a 0Bo, Beh ce camo ymyhyje Ha 3akoHCKY ompendy.’!

Hexu ox mpeacTaBHUKA CaBpeMEHE CPIICKE MPOIECHE JOKTpUHE — boau-
pora,®> te Keua u Kuexesuh,® ymyhyjy Ha NO3HTHBHOIIPABHO pPETyJIHCAHC
1o (OpMH CIUYHOT, &JIM CYIITHHCKU CACBUM JPYTOr MUTAaHka — U3BPILICHA Ha
HETIOKPETHOCTH KOje HUCY YIHCaHe U Ha KOjIMa ce He MOYKe M3BPIIHUTH YIIHC,
jep ce pamu o BaHKIKHO) cBojuHu. Cimyno Tome ce u Crankosuh, lamay-
koBuh u Tpemmbes** 6aBe MPOOIEMATHKOM HU3BPIICHA HA HEMOKPETHOCTH KOje

> 3aKOHOJABLH y MMOCMATPAHUM JpKaBaMa OKpYKerha He KOPHUCTE yjeTHAuCHE TeX-
HHYKe TePMHHE 3a CTpaHKe W3BPLIHOT 1ocTymka. byayhu na cy y cpeamiurty ucrpaxuBama
npaBa MmocMaTpaHux eHrurera bocHe n Xepuerosuxe, To he ce y pagy KOPUCTHTH TEPMHU-
HOJIOTHja CBOjCTBEHA 3aKOHOAABIMMA Y eHTHTeTMa bocHe u XepuerosuHe.

30 Keua, P., Craposuh, B. (2004). I'palhancko ipoyecno ipaso. Hosu Can: TlpaBuu
(axynrer YauBepsutera y Hoom Cany, 628.

31 Pozni¢, B., Raki¢ Vodineli¢, V. (2010). Gradansko procesno pravo. Beograd: Sa-
vremena administracija, 520.

32 Bopmpora, H. (2012). Teopuja useépwnoi iociuyika. beorpan: IlpaBHu (pakynrer
Yuusepsutera y beorpany, 324.

3 Keua, P., Kuexesuh, M. (2021). I'pahancko apoyecro upaso. beorpan: Cnyx6e-
HHM TJIaCHUK, 619.

3% Crankosuh, I'., [Tanaukosuh, /1., Tpemmes, A. (2018). Komenitiap 3axona o uzep-
wery u obezbehery. beorpan: CiayxOenn rmacHuk, 707.
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HUCY YIHCAaHE y KaTacTap Kao CBWJICHIIM]Y HEIMOKPETHOCTH jep HE TOCToje
YCIIOBH 3a FbHXOB YITUC, a Hala3e Ce Yy BAHKILIIKHO] CBOJHHU HM3BPIICHUKA.
OniuTeno3Hara je YuibCHHIA J1a TAKBUX HEMIOKPETHOCTH HA TepUTOpUju Permy-
6muke CpOuje MMa MHOTO.

Morio 0u ce 3aKJBYYUTH Ja je pas3ior caador HHTepecoBama CaBpeMeHe
mporiecHe Teopuje y PemyOmuuu CpOuju 3a mHUTame H3BpIICHA Ha HETMo-
KPETHOCTH KOja ce HaJla3u Ha MOAPYYjy TIje He MOCTOjH PErucTap, UiH je OH
omteheH, y YMBEHHUIIM Jla je OBa Jp)KaBa JOCTHUIVIA MMOXBAIHU Wb YpEIHE
U TIOTIYHE CBHUICHIMjE HEIIOKPETHOCTH, OJHOCHO Ja HE IOCTOjU IPOCTOp Ha
KOjeM HHje (OpMHpaH KaracTap HEMOKPETHOCTH, WIH TIje je OH HEMmoTIyH.
Crora 0BO NHTame HeEMa CBOje IPOLIECHO TIO3UTHBHOIPAaBHO yooinyewe. [1paBo
Penybnke CpOuje 60pu ce ¢ U3BpIICHEM Ha HEMOKPETHOCTH Y BAaHKEHIKHO]
CBOjJMHH U3BPIICHHKA, Ka0 Ca IMUTAkEM KOje je CTame Y PaKCH HAaMETHYJIO Kao
aKTyenmHo. Pagy ce 0 HemOKpPeTHOCTH Ha K0joj y mocTojeheM perucTpy He MOKe
Jla ce YIHMIIE U3BPIICHHKOBO IPABO jep OH HE MOCjeyje WU YIOTPeOHY, WIN
rpal)eBUHCKY JI03BOJTY, OJIHOCHO Pajiv C€ O HEeJleraiHo uirpalheHoM 00jeKTy.

Bynyhu na va nmonpyudjy Lipae I'ope mocroje moapydja 6e3 ypenHe u moT-
MyHE €BUJICHIIN]E HETIOKPETHOCTH, TIPOIIECYaIHCTH CY Ce JOHEKIIe OaBUIIN OBUM
MUTAbEM C aCIeKTa IPHOrOPCKOT IPOIECHOT 3aKOHOAAaBCTBA. Ko n3Bpiema Ha
HETMOKPETHOCTUMA KOje Cy Ha MOJAPYYjy Ha KOjeM HHje yCIIOCTaBJbeH KaracTap
HETIOKPETHOCTH, MPOIECYATUCTH yIyhyjy Ha 3aKOHCKY OApendy mpemMa Kojoj ce
CXOJIHO MpHUMjeHY]jy TIpaBUiia Koja Bake O KMCIIpaBaMa a Koje Ce y3 MpHjeior
3a M3BPILICHE IMOTHOCE KA0 JT0KAa3 O CBOJHHU W3BPIICHUKA HAa TOM MOAPYY]Y.
VYKONMMKO Ha MOJpY4Yjy HEMOKPETHOCTH IpeMeTa M3BpIlIeHa HeMa (GopHupaHor
peructpa, CrankoBuh u Paumh ymyhyjy Tpakmora u3BpIIema aa MPHIOXKH
Tarnujy Kao J0Ka3HO CPe/CTBO.*® AKO Tpakuiiall W3BpIIeHa HUje Y MOTyhHOCTH
npuOaBUTH J0Ka3 O CBOJUHU U3BPIICHHKA HA MPEIMETHOj HEMIOKPETHOCTHU, OH
he y mpujeasiory 3a U3BpILCHE HA3HAYUTH HEHE KapakTepucTuke.’’ 3akoHoaa-
Barl [pre ["ope y 0BOj cutyanuju nmpeasuha momnvc HEMOKPETHOCTH, a Ha KOJH Ce
M03MBAjy CTPaHKE M3BPIIHOT MOCTYIIKA, TE JIAIA KOja Cy BIACHUIM TPAHUYHHUX
HETOKPETHOCTH. 3aMHMCHUK O TIOMKCY HEMOKPETHOCTH MpeMa lbeHHM (DU3UUKUM
KapakTepucTukama ce o0jaBibyje ca JI¢jCTBOM 3a0uIbexOe HM3BpIICHA, T€ OH
MOYe OMTH OCHOB 3a PETHCTPOBAE HEMTOKPETHOCTH.

35 Tako u: Tonosuh Bojuh, K. (2019). Oxpxaj ka0 HauWH CTHIAka [PaBa CBOjHHE
Ha HEMOKPeTHOCTH. Ananu [Ipasnoi ¢axynitieinia y Beoipagy, 67(1), 175.

3¢ Crankouh, I'., Paunh, P. (2019). Baniiaprnuuno iipoyecro ipaso u apago uzgpuie-
wa u obezdjeherva. Tlonropuna: Yuusep3uretr Meaurepan [IpaBuu daxynrert, 356.

37 V. uin. 199. 3akona o u3Bpuiemy u obesbjehewy, Cryocoenu aucii Lpue Tope,
6p. 36/11, 28/14, 20/15, 22/17, 76/17, 25/19, name y Tekcry: 3O LT

3 Crankosuh, I'., Pauuh, P. (2019). Op. cit., 357. Takohe ynop.: wr. 199. cr. 3-5.
31O IT.
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YV XpBaTCcKoj MPOIIECHO] TEOPHjH, Oclarmajyhu ce Ha MO3UTHBHO IMPaBo,
TBP/M CE Jla C€ M Ha HEMOKPETHOCTUMA KOje HHCY YIHCaHE MOXE OAPEIUTH
u3Bpuewme. Ayropke Illaro m Munanosuh uaentudukyjy cse Tpu moryhe
CUTyalyje — Ja ce Kao TpPEeAMET H3BPIICHA MOXE INPEIIOKHUTH HETOKpPET-
HOCT KOja Ce Halla3W Ha MOJAPYYjy TJIje Cy 3eMJbHUIIHE KIHIe MOCTOjae alu
Cy YHHIITEHE, IOTOM TJje OHe HUKaJa HHUCY MOCTojaje, Te U CUTyalluja Kaaa
HEIOKPETHOCT HHje yIUCaHa, HEMapOM H3BPIICHUKA, HAKO [TOCTOjH jaBHA €BU-
neHnuja. OHe ce ToceOHO He 0aBe MPOOJIEMCKUM MTUTAkUMAa KaJla ce H3BPIICHE
CIIPOBOAM Ha HEMOKPETHOCTH KOja HUje YIHCaHA jep je eBUACHINja YHUIITCHA
oJHOCHO omrTeheHa, a MocTojana je paHuje, T je 32 OUEKUBATH BEHO TTOHOBHO
ycrocraBibarme, 0omHOCHO 00HOBY.” KoHcTaryjy ce 3akoHCKe oxapende o
IJBCHU0CHOM IIONIMCY Y OBOj CHUTYallMjH, a KOjH CE CIIPOBOIU Y NMPHUCYCTBY
CTpaHaKa H3BPLIHOT IMOCTYIKAa U BJIACHHUKA TIPAHUYHHX HEMOKPETHOCTH.*
AyTopKke, Ha OCHOBY aHAJH3¢ aKTyeJHE CYJCKE IpaKce TBPAC Ja Ce TPaXKH-
OIM M3BPIIEHA PHJETKO OTPEjesbyjy Ja Kao MpeAMeT H3BPIICHA MPEI0KE
HEMOKPETHOCT Ko0ja, U3 OWJI0 Kojer pasjora, HHje ynHucaHa y jaBHY €BHJICH-
mjy.* OBakaB 3akJby4ak BPHjEIM 3a XPBATCKO MPABO, YKOJUKO HU3BPIICHUK
UMa ¥ HeKU JIPYTH IpeIMeT U3BPIICHa Ha KOjeM OW ce TpaKWIIall H3BpIIeHha
Morao HamupuTH. OBO, yCJbe] 3aKOHCKE 3alUTHTE jeAMHE HEIOKPETHOCTH
M3BPIICHUKA OJ] IPUHYAHOT U3BPIICHA, KOja je YjeJHO HEroB 1oM* — ako je
TO HEMOKPETHOCT KOja HHUje yIHCaHa Kao CBOjUHA U3BPIICHUKA.

leorpadcku HemrTo Jajke, Y HOBHUjO] TPOIECHO] Teopuju Hbemauke,
yKasyje ce Ha 3Hayaj IOCTOjarba jaBHE €BHJICHIMje HEMOKPETHOCTH 3a CIPO-
Bohjewe u3BpIIHOr mocTynka. bpokc (Brox) m Bokep (Walker) TBpae na ce
Kao je;aH oJ1 ycioBa ofapehuBama u3Bpliiewma yTBphyje U TO Ja JIK je TPaKu-
Jal U3BpIICHa Kao MPeaMeT M3BPIIECHA MPEAI0KNO HEMOKPETHOCT Ha KO0joj
j€ Y 3€MJBHIIIHOj €BHICHINJU U3BPIICHUK YIHCAH MM Ka0 BIACHUK, WU Kao
HacJbe/IHHUK yrnucaHor BaacHuka.* Kao j0ka3 n3BpIIeHUKOBOT MpaBa Ha HEemo-
KPETHOCTH CIIYXH M3BOJ U3 3EMJBHITHOKIGIDKHE KaHIENapHje. AKO U3BPIIHH

% Sago, D., Milanovi¢, R. (2022). Ovrha na nekretninama u hrvatskom zakonodav-
stvu. Zbornik radova Aktualnosti gradanskog i trgovackog zakonodavstva i pravne prakse,
19, 248.

40 Ibid., 248.

41 Ibid., 249.

24y, 75, cr. 5. Ospunor 3akona, Hapogne nosune, 6p. 112/12, 25/13, 93/14, 55/16,
73/17, 131/20, 114/22.

4 Para. 17 Abs. 1. Gesetz liber die Zwangsversteigerung und die Zwangsverwaltung
— ZVG, BGBL. I S. 2606, nocnenma u3mjena 19. 12. 2022. V.: Brox, H., Walker, W. D.
(2021). Zwangsvollstreckungsrecht. Miinchen: C. H. Beck, 463.

Musielak u Voit ce e 6aBe oBum nuramuma. (v.: Musielak, H. J., Voit, W. (2022).
Grundkurs ZPO, Erkenntnis — und Zwangsvollstreckungsverfahren, Miinchen: C. H. Beck
Verlag, 450-451) .
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Cyll ¥ 3eMJBHINHOKIM)KHA KaHIENapHja MPHUTIAIajy UCTOM CyAy Kao MjeCHO
HAJUIC)KHOM, JIOBOJbAH je€ IMO3MB HAa 3EMJBHINHY KIHTY yMjecTo u3Boja.*
H3Bpuieme ce, mpema OBUM ayTOpHUMa, MOKE OJPEIUTH M Ha HEIOKPETHOCTH
Ha KO0jOj U3BPIICHUK HHUjE YIHUCaH Kao BIACHUK. Y CJIOBH KOje Tpeda Jja HCITyHH
Tpakujal H3BpIICHa Ja OW HEroB MPHjEeIJIOr 3a H3BpIICHE OHO YCBOjeH
3aBHCE O] TOTA JIa JIH je OH CBOj€ MOTPaXMBAME IIPEMa H3BPIICHUKY YIIHCAO Y
jaBHY €BHJICHIIMjY HENOKPETHOCTU Ha MpenMeTy u3Bpliewma (mbeM. dinglichen
Gléaubiger — cTBapHu moBjepuial), win HHje (wem. personlicher Glaubiger
— nau4HU noBjepuiall).” OBa pa3MaTpama 1ojas3e oJ Tora Jia perucrap Hermo-
KPETHOCTH IOCTOjH, a J1a U3BPIICHHUK HHjE YIHCAH Kao BIACHUK HA MPEIMETY
u3Bpuiemha. CINYHO Ce U Y ayCTPHjCKO] MPOLIECHO] TEOPUjU ayTOpH OaBe TUME
Jla je HEMOKPETHOCT yNHCaHa Kao CBOjUHA HM3BPILICHUKA Y I[JEJIMHH WIH Y
oxpelheHoM aujey, Kao yCIOBOM 3a oxpehuBame n3Bpiiekha.*® 3Hauaj mocTo-
jama perucrpa HEMOKPETHOCTH youaBa CE C aclieKTa OCTBapUBamba LUJBCBA
U3BpIIHOr mocTynka.”” OcuM Tora, y permcrap HEMOKPETHOCTH YITHCYjy ce
U TIPUHYAHA yIpaBa U IPUHYAHA JUIHUTAIM]a Kao (a3e M3BPIIHOT IOCTYIKA,
a M3 4yera MpoOM3JIa3d MPaBo TPAXKUOLA M3BpIleHa Ha Hamupeme.*® V3 oBora
Ou ce MOIIIO 3aKJBYYHTH Jia C€ HH ayCTPHjCKU 3aKOHOAABall, a HUA MpPOIeCHA
TeopHja He 6aBe MPOOIEMOM U3BPIICHA HA HEITOKPETHOCTUMA KOje HUCY YIH-
CaHe y jaBHY €BHJICHIIUjY jep OHA He moctoju. Hacympot Tome, monasu ce of
CTBapHE CUTYyalllje Koja IMOCTOjU y MPAKCH — ypeIaH jaBHU PErUcTap, KOjH y
MOCTYIIKY M3BPIICHA Ha HETIOKPETHOCTH UMa CBOjY YJIOTY Y BUY YIIHICA CBAaKe
(a3e M3BPUIHOT MOCTYNKA Ka0 YUILCHUIC 3HAaYajHe, He caMo 3a Tpeha muia,
Beh MPBEHCTBEHO 3a Tpa)XMolla U3BPIICHA, jep OH TUME OCTBapyje OeHepuTe
MIPOIIECHONIPABHUX M MAaTEPHjTHONIPABHUX ITOCIHEHIA IbUXOBOT YITHCA.

300r nocrojeher cTama ca perucTpoM HEMOKPETHOCTH y OOCaHCKOXEepIIe-
TOBAaYKHM SHTHTETHMA, T€ 300T mpobiieMa KOje TAKBO CTakbe CTBapa y CYICKO]
MpaKcH, OBa T€Ma je M3a3Baja HEITO 3HAauYajHUje MHTepecoBame y jaomahoj
nporiecHoj teopuju. [lomasehu on MO3UTHBHONPABHOT pETYJHCamka MUTAmba
KOje ce y OBOM pajy mocmarpa, Paunh* pasmarpa o0je cutyanuje u Kaga ce

4 Para. 17 Abs. 2. ZVG. V.: Brox, H., Walker, W. D. (2021). Zwangsvollstre-
ckungsrecht. Miinchen: C. H. Beck, 463.

4 Brox, H., Walker, W. D. (2021). Op. cit., 463.

46 Para. 88 Gesetz tiber das Exekutions — und Sicherungsverfahren (Exekutionsord-
nung — EO), RGBI. Nr 79/1896, nocnenma usmjena BGBIL. Nr 136/2023. Tako u: Rech-
berger, W., Oberhammer, P. (2009). Exekutionsrecht. Wien: Facultas Verlags — und Buch-
hadels AG, 119.

47 Rechberger, W., Oberhammer, P. (2009). Op. cit., 121.

8 Ibid., 121.

4 Paunh, P. (2021). HUzepwno upoyecno upaso. bamwa Jlyka: IlpaBHu (akyiarer
Yuusepsurera y bawoj Jlynu, 174.
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paaw 0 HEMOKPETHOCTH ca MojApydYja TJIje ¢y MocTojehu perucTpu YHUIITCHU
i omrtehieHy, Te ca Mopyyja rije TH PerncTpH HUKaaa HACY OCHOBAHU HUTH
je u3BHjecHo Aa yu he ux ukana outu. Aytopka npumjehyje na Bakehu mpo-
[IECHU 3aKOH MCTOBPEMCHO pEryyuiie M Aa he W3BPIIHM CYy[, MO JOHOIICHY
pjemiema 0 H3BPIICHY 3aCTATH Ca MMOCTYIKOM CIIPOBOlemha U3BPIIEHa CBE 0K
ce Ha TOM MOJPYYjy HE YCIOCTaBU IIOHOBO, OJHOCHO HEe OOHOBM eBHICHUH]ja,>
Te U Ja he cya, Ha 3axXTjeB U O TPOILIKY TPAKUOLA U3BPIIEHA jJaBHO 00jaBUTH
pjememe 0 U3BpLICHY, a KaKO TO 3aKOH mpeaBuba, ca nejcTBOM 3abmibexoe
n3Bpiuena.’ Mako 3aKkOHOAABIH Y 002 CHTUTETa OBAKO PETYIIUILY ITOCTYIAbEe
CyZa 1O JOHOUICHY pjelleha O M3BPIICHY, ayTOpKa HECIIPETHO PEeUrOBaHe
ojpende TymMauu BjepOBATHO TAKO Jla he U3BPILIHU CyJX y OBaKBOj CUTYaIUjU
CIIPOBECTH CaMo TNPBY a3y M3BPIIHOT MOCTyNKa — a3y J03BOJIC N3BPIICHA,
HaKOH 4eTa CIHjeAN 3acTajame ca MOCTYIKOM M3BPIIeHka. Y KOJIUKO TPaXKHIal]
M3BpIICHA MPEIJIOKHU JIa Ce Pjelliche O W3BPIICHY jaBHO 00jaBH, M3BPIIHU
MOCTYTAK Mpeasu y Apyry ¢asy — ¢a3y cipoBohema u3BpIIeHha.

AKTYEJIHA JTOMARA CYJICKA IIPAKCA
O M3BPHIEKY HA HEITIOKPETHOCTH C IOAPYUYJA
I'IJE JE NIOCTOJERU JABHU PET'UCTAP
YHUIITEH NJIX OIUTEREH

Ha moapyujy o6a enturera bocue u XepreroBuHe BelIuku je Opoj kaTa-
CTAPCKHUX ONIITHHA y KOjHUMa je paHHje IMOCTOja0 PETUCTAP HETMOKPETHOCTH,
a KOjH je YHHWIITEH, ojHocHo omteheH. Ha monpydjy PemyOnmke Cpricke
KaTacTap HETIOKPETHOCTH jOII YBHjEK HUjE OCHOBAaH y MHOTHM KaTaCTapCKUM
ommrTuHama, Beh je y ymoTpeOM MOMMCHM KaTacrap, KaTacTap 3eMJBHUILNTA
YCIOCTaBJbEH 10 OCHOBY IpeMjepa y MOJUeIapCKoj MPOjeKIHjH, Te KaTacTtap
3eMJBHINTA W KaTacTap HETIOKPETHOCTH ca YTBpPl)eHNM KOPHUCHHUKOM yCIIOCTa-
BJbCHH Ha OCHOBY TpeMmjepa y ['ayc-KpurepoBoj mpojeKIuju W 3eMIbHIIHA
kura.? Takee Cy, mpuMjepa paay KaTacTapcKe OIMIITHHE Ha moapy4jy I'pa-
muiike, Jlakranra, Mpkowmuh ['pana, lllunoBa, Te u mMojerHE OMIITHHE ca
noapydja Xepreropae. Ctora ce (akTHYKO oOBJamheme W3BPIICHHKA MPH
pa3Marpamy OCHOBAHOCTH IPHjEAJIOra 3a H3BPUICHE Y CYACKO] IPAKCH U3je-
HavyaBa ca lerOBHM MPABOM CBOjUHE Ha HEMOKPeTHOCTH.> V dasu cripoBolerba

0Yp. 113, c1. 3. u 4. 3UII PC/3UII ®buX.

1. 72, cr. 4. u 5. 3UII PC/3UIl ®buX.

2V.:un. 71, ct. 1. 3IIK PC.

53 Tako mpomsnasu u3 omiyka Oxpyxuor cyna y bamoj JIymm. B. oGpasinoxema
Pjemema OxpyxHor cyma y bamoj Jlymm, y mpeamery Op. 72 0 IT 024800 19 I'xkw,
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W3BpIICHA NMPUMjEHY]y ce MpaBmia caapkaHa y oapendu wi. 113. 3UIT PC.
Jla 61 cys npaBHIIHO NMPUMHjEHHO W TIPOIECHO M MaTepHjaiHO MPaBo, HEOIl-
XOJTHO je, JIakJie, IPUMapHO Jia YTBPAM Jia JIM je Ha MOJpY4Yjy TJje ce Hajlasu
HEMOKPETHOCT Koja je MpeIokeHa Kao IpeIMeT W3BpIIeHka YCTPOjeH Kara-
CTap HETIOKPETHOCTH.

IToBomoM y 0BOM pajly OTBOpeHe MpoOIeMaTHKE 0JHOCa oApede ui. 72,
ct. 4. 3UIT PC / 3UIl ®buX koja mpomnucyje jaBHy 00jaBy pjelema O U3Bp-
HIelhY Ha HEMOKPETHOCTH Koja Ce Haja3W Ha HOAPYYjy IJje je perucrap
VHUIITEH, OJTHOCHO ormiteheH, ca oxapendama ct. 3. u 4, wi. 113. 3UII PC /
3UI1 ®buX a koje mpeaBubajy 3acrajame ca MOCTYINKOM HU3BPLICHA 0
OCHHBama KaracTpa HEMOKPETHOCTH W yIHca TIpaBa HM3BPIICHHKA Ha Ipe.-
METY U3BpIlIEHa, CyAcka mpakca y PemyOnunu Cprickoj 3aBUCH Of ApiKama
Tpakuolla M3Bpliewka. HanMe, cynoBu npuMjemyjy oapendy wi. 113, crt. 4.
3UIT PC / 3UIT ®buX u 3actajy ca cupoBo)emeM U3PIIHUX PaImbU 10 OCHU-
Bama KaTacTpa HenokperHocTH.” OBO, HAaKo ce He 3Ha Kaja he To TauHO GHTH.
MMa u cuTyanuja rije u3BpIIHU CYJI M0 3aXTjeBy TPAXKHOIA U3BpIICHa 00ja-
BJbY]y pjellicEme O M3BPIICHY 10 IECTOBOM JOHOLICHY Ha MOAPYYjy TAje He
MOCTOjU PETUCTAP HEMOKPETHOCTH, & PAHH]E j€ MOCTOja0 U OUYCKYje CC HEroBO
MTOHOBHO YCIIOCTaBJbake, OJIHOCHO 0OHOBA, MpUMjeHOM oapeade wi. 72, cT. 4.
u 5. 3UII PC, ca nejcrBoM 3a0mibexx0e JOHECEHOT pjellerma 0 U3BpLIeHY.” YV
HEKUM IpeJMeTUMa CyJ0BU Yak mpubjeraBajy U o0yCTaBH U3BpPILICHA U YKHU-
Jarby CBUX CHPOBEICHHUX PaIibW, HAKOH JOHOIICHA PjelIekha O U3BPIICHY, ca
00pa3noXkemEeM Jja ce He MOKE U3BPIINTH 3a0Mibexk0a pjeliemha 0 U3BPLICHY,
300T HEMmocTojama eBuaeHIH]e.

Hutn y jenHoj oJ AOCTYIHHMX aHAIM3UPAHMX OJJIyKa CyJa ITOBOJOM
W3BpIICHAa Ha OBAKBO] HEMOKPETHOCTH, HHUje YTBph)EHO Na je Cy CIpOBEO

ox 16. 1. 2020 3a moapyuje ['paauiike, Te u3 oOpasioxkema Pjeema UCTOT cyaa y mpeaMeTy
6p. 75 0 1 006049 19 T'x 2, ox 8. 2. 2019. 3a moxpyyje [lInnosa. CiimaHo 1y 00pasinoxkemy
Pjemrema Oxpy>xHor cyaa y bamoj JIynn y mpeamerama 6p. 75 0 M1 027023 15 ', ox 14. 11.
2015.1 77 0 1 015887 18 U 2, ox 8. 2. 2019. a xojum je norepheno pjememe OCHOBHOT
cyna 'y Mpromuh I'pany, ox 26. 11. 2018. 3a noapydje Mpxomuh I'paga. Tako u u3 obpa-
3noxema Pjemema OcHoBHOT cyna y Tpebumy, y npeamery 6p. 95 0 002889 09 U, ox
25.6.2010. 3a noapyuje omurtrHe JbyOume.

3 V.: obpasznoxeme Pjemema OkpyxHor cyna y bawoj Jlyuu, y npeamery 6p. 72 0
I1 024800 19 I'km, ox 16. 1. 2020 u Pjemema nuctor cyaa, y npeamety 6p. 75 0 K1 006049
19Tk 2, ox 8. 2. 2019.

%% Tako mpownsnasu u3 nocrynama OcHOBHOT cyza y Tpebumy, y nmpeamery 6p. 95
01 002889 09 U, ox 25. 6. 2010, HaBeneno mpema Ommynu YcraBHor cyaa bocue u Xep-
LeroBuHe, y nmpeamery op. AI1-649/21, on 16. 3. 2021.

% Taxko je mocrymuo Onhuncku cyx y Bocanckoj Kpymu y mpenmery 6p. 18 0 1
019408 09 U Pjememem o obOycTaBibamy n3BpuiHor nocrymnka ox 20. 9. 2016, HaBeaeHo
npema Oxnyu YceraBHor cyaa boche u Xepuerosune, y npeamety 0p. AIl-1601/15, ox
23.11. 2016.
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mbeHua0eHu onuc. [Ipetjepano 61 OMIIO TBPIUTH HA OCHOBY TOTA JIa CYJIOBU
HE TpUMjeHY]y 0Jpendy O IJbEHUAOCHOM IONMHCY HEMOKPETHOCTH Y OBOj
CUTYalUjH, ajIi OM ce JaJo 3aKJbYYUTH Jia ce TO, Oe3 jaCHOT ONpaBJama, YHHH
BPJIO PUJETKO H O] TEKUM YCIIOBHMA 110 TPAXKHOIA U3BPIICHA, HErO MITO je
TO CUTyall{ja yIIOpeHONPABHO TOCMATPaHO.

3AK/bYYAK

VY pazny je UCTpakeH KBAJUTET MMO3UTHUBHOIPABHUX pjellicha MUTaba
M3BpIICHa Ha HEMOKPETHOCTH KOja HUje ymucaHa jep je moctojehu perucrap
YHUIITEH, OJHOCHO OINTeheH, ajlu ce OYeKyje meroBa oOHOBA, a C acIeKTa
IpaBa TPakKHOIla U3BPIICHA Ha e(PUKACHO HAMHPEHE CBOT M3BPIIHOT IOTpa-
xuBama. CUTyalllju je y CTBAPHOCTHU TAaKBA Ja IOCTOjeé MHOTE KaTacTapcKe
OIIITHHE Ha TEPUTOPHjU 00a mocMmartpaHa OOCaHCKOXeplleroBayka eHTHUTETa
IJ[je je perucrap HEMOKPETHOCTH YHHINTEH, OJHOCHO omTeheH, a mocto-
jao je mTpHje TOCICAmUX paTHUX jorahjama. YKOJHMKO H3BPIICHUK HeEMma
JpYror mpeaMeTa Ha KojeM O ce TpaKuiall W3BpIIeha MOrao HaMHPHTH,
HEOITXO/IHO je Jia CaJip)KuHa 3aKOHCKUX oJjpeiada He 0CTaBJba MPOCTOP Pasiv-
YUTUM TyMademHuMa, T€ J1a Ce MCKIJBYYH MOTYNHOCT Ja TpaXkujial W3BpIICH-a
OCTaHe HEHaAMHPCH.

CnpoBeznena ananmu3a jgomaher 3akOHOJZABHOT Mojiefla M3BpIIEHA Ha
OBaKBO] HEMOKPETHOCTH, TPEKIIONJbEHA Ca M0CMaTpaHoM JgoMahoM M yrope-
HOM TIPOLIECHOM JIOKTPUHOM H JIOCTYITHOM CY/ICKOM IIpaKkcoM, ykasajia je Ha
HEKOJIMKO CJIa0OCTH Koje Cy ce MOoTKpaje goMahuM 3aKOHOJaBIMMa, a 300T
KOjUX y TPAKCH TPIE TPAKUOLHU U3BPIICHHA.

Haume, Tema moceOHOTr HCTpakMBamba MOIJIO Ou OUTH MUTAkE Ja U
cy nomahiy 3aKOHO/IABIIM U3JIOKHIIH [TPETjePaHOM TEpPETy CBAKOI OHOT TPaXkH-
OIla WU3BPIICHA KOJU CE OMPEIUjeNH, WINA KOju je mpuHyheH, 1a Kao mpeaMeT
U3BpIICHA MPEUIOKH OBAKBY HEIOKPETHOCT, MPONHCYjyhu Oa je TpasKuial
M3BpLICHa Jy’KaH JOKa3aTH CBOJUHY M3BPIICHUKA, a TP ToMe He Hyaehu my
NTePHATHBHM W3JIa3 U3 CUTYyalldje ako OH To (a Hajuenrhe Huje) y moryhHo-
CTH HOoKa3aTH. YHCHUIIE 1a Y BpHjeMe TOIHOIICHha MIPHjEAIoTa 3a H3BPIICHEC
perucTpa HEMOKPETHOCTH HEMA, a YaK U Ja je leropa 00HOBA y IUIaHy, HE 3HA
ce kajxa he Taj mocrynak oOHOBe OWTH OKOHYaH, a HAPOYUTO YKOJIMKO Tpa-
KUJIAIl M3BpIICHA HE MOCjeayje HU M3BPIICHUKOB fifulus, T€ ¥ OKOIHOCT Ja
TpakuiIal u3Bpiiewma y Permyomumm Cprickoj Buie Hema MoryhHoCT Ja WHU-
oupa J1a ce KaTactap OCHYyje 3a jeHy KaTacTapcKy mapieiny, Beh oH Mopa na
YeKa MMOCTYIaK jaBHOT M3Jarama 3a IHjely KaTacTapCKy OMIITHHY, YKa3yjy Ha
TO Jla HAMHUPCH:E Ha OBAKBOj HEMOKPEeTHOCTH Hehe OuTH ycmjenHo.
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Hu yxomuko moctynak npehe y apyry dasy — dasy cnposohema uszsp-
IIema, TPaKMWIIAIl U3BPIICHa HeMa OCHOBA 3a 0€30pIKHOCT. 3aKOHOJABIH CY,
0e3 TOrMYHOT 00jallkemha, HAYEIIO CYACKOT KpeTamba MOCTYIKA KO/ U3BPIICHa
Ha OBAaKBOj HEIOKPETHOCTH 3aMUjCHIJIH YCJIOBJhABAEM NpPEAy3UMarba IPBE
W3BpIIHE pajmbe — jaBHE 00jaBe pjeliemha 0 U3BPIICHY, ca JejCTBOM 3a0uibe-
»k0e, TUCTIO3UIN]OM TPaKUOLa M3BpLICHa. TUME je Ha TpaKHolla M3BpIICHA
Takole mpebdaueH TepeT NHUIMjaTUBE 3a MPEAy3UMambhe CIIy>)KOCHE pajabe cya,
a IITO y TpaKcu pe3ysTHpa BeHUM HecIpoBolermeM, BjepOBaTHO M 3aXBaJby-
jyhu mpaBHOM He3Hamy TpakHUiiala U3BpIICHA.

3aKOHOJABHO yIyliWBame Tpakuola U3BPIICHA 13 Y MPOIHCAHOM POKY
WHHUIFPA YIIUC TaKBE HETIOKPETHOCTH y PETHCTAp KOjH HE IMTOCTOjH, OJHOCHO 32
KOjH ce He 3Ha HU KaJa he OuTH 0OHOBJBEH, Jjelyje y HajMamby PyKy alncypaHo.
OH cTora nMa n300p, WK J1a ancypl JOBeIe 10 Kpaja, ma Aa My OJUTyKa KaH-
1ejapyje perucTpa HeMmoOKPEeTHOCTH 110 OKOHYAKY YIPABHOT MOCTYIIKA CITYKH
Ipel U3BPIIHAM CYAOM Kao JIOKa3 Ja je YIHC MpaBa U3BPIICHHKA y CYNPOT-
HOCTHU Ca 3aKOHOM, WJIM J1a U3BPIIHU cya 00ycTaBu 0JJ0OPEHO M3BPIICHE, jep
TpaXXKUJIall H3BPIICHA HUje HHUIMPAO Taj YIIUC.

W 3akpyuak O pHjEeTKOM TOcCe3amy cyla 3a TJbCHHIOCHHM IOTIH-
COM HETOKPETHOCTH Yy OBaKBOj CHTYyallHju, a KOju ce Hamehe W3 MOCTYITHE
aHaTM3UpaHe CyJCKe Mpakce, yKasyje Ha BpJIO TEKaK IPAaBHU IIOJIOXKaAj Tpa-
JKHOIIa M3BPIIEHA KOJH Kao MPeAMET M3BPIICHA MPEUI0KH HEMOKPETHOCT Ha
oJIpyyYjy rije, 6e3 KpUBHUIle TPaXKHOIa U3BPIICHA, HE MIOCTOjU PETUCTAp.

Ocrane onpende, HECIPETHO peAUroBaHe, Tpedano O y CyICKO] MpaKkcu
TYMa4HUTH y KOPUCT TPasKHOIA U3BPIICHA Aa c€ MPUHYIHO HAMUPH Ha euka-
CaH HAYMH Ha OBAaKBUM HemoKpeTHOcTUMa. KOHKpeTHO, kopuiiheHy CHHTarMmy
axo ou yuuc y peiuciuap 6uo y cyiupoimiHOCiiu ca 3aKOHOM, a KOja je 3aKOHCKH
MOCTaBJ/bEHA KA0 YCJIOB 3a CIPOBOhEmE MIBEHUJOEHOr IMomuca, Tpebano Ou
TYMauYUTH UPE — HE CaMo Jia je UCIYHEH Ha MPOCTOPY TJIje EBUJICHIIN]E HETIO-
KPETHOCTH HUKaJa HUje OMII0 HUTH je U3BUJECHO HCHO yCIIOCTaBJbame, Beh u
TaMo TJjje je ’eHa yCIIOCTaBa y IJIaHy, aJld TJIje UITaK HUje U3BHjecHO Kaaa he
To Outn. Tpaxkunan M3BpIIeHa ce, HEONPaBIaHo, caMo y AoMaheM MO3UTHB-
HOIIPaBHOM MOJIENy, YCMjepaBa Ja OBaj YCIOB JOKa)Xe 3aXTH]CBAmEM YITHCA
M3BPLICHUKOBOI 1PaBa, a 332 KOjU CE M YHAINpHjeJ MOXE IOYy3/IaHO 3HATH Jia
he Outm oxbujeH on CTpaHe HAJUICKHE MOAPYYHE KaHIeIapuje, jep KartacTpa
HETIOKPETHOCTH HeMa. YTIOpEIHONpaBHA aHaJIH3a MoKasaia je 1a y Ap)kaBama
OKpyXema Koje Takole nMajy mpoOieM MocTojama MojApyyja Ha KojuMa He
MIOCTOjH ypenHa €BHCHIMja, TPAXKIIIAI M3BpIICHa MOKE padyHaTH Ha IJbe-
HUJIOCHH TIONHC TAKBE HEIIOKPETHOCTH U 0e3 1a TyOu BpHjeMe Ha ueKame Jia
YIPaBHH OpPTaH MPETXOJIHO 0/101je HETOB 3aXTjeB 3a YIIUC MpaBa U3BPIICHUKA.

W3 cBera HaBe[EHOT, Kao JONPHHOC CTaBy O MOTpedU O0JbE 3aIITUTE
WHTEpeca TPaXHolla W3BpIICHA Ja IPHHYAHO HAMHPU CBOjE H3BPIIHO
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MOTPAXUBAKE, a [ITO CE MOXKE CMATPATH U JaBHUM MHTEPECOM Jp)KaBe, CMa-
TpaMmo OINpaBJaHHM MPETOPYYUTH Ja OM 3aKOHOAaBall y HEKAM Oyayhum
WHTEPBEHIIMjaMa Ha 3aKOHCKOM TEKCTy TpeOaso jJa Mmopajy Ha jayamy yJore
cylla y mpeay3uMamy CIY)KOCHHUX MPOIECHUX PajbH, yMjecTo NpedarrBarma
WHHIM]aTHBE 332 KUXOBO CYJACKO MPEIy3uMame Ha TPaXKHola H3BPIICHA.
HeonpaBnano je TakBo aoaaTHO onTepehuBame TPaKHoId U3BPIICHA, KOJU
ce ompeaujeiu [a MPEeAoKN TaKBy HEMOKPETHOCT, HIIM KOjeM He IpeocTaje
HUKAKaB PYTH MPEAMET U3BPILICHA 3a MPE/Iarame.
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ABSTRACT: In both observed entities of Bosnia and Herze-
govina, the Republika Srpska and the Federation of Bosnia and
Herzegovina, there are areas where the existing real estate records
have been destroyed or damaged, and their restoration will certain-
ly be carried out. Since establishing real estate records is a lengthy
process, legislators provide for special procedural rules when such
real estate is proposed as an object of compulsory enforcement. In
this way, legislators are trying to compensate enforcement credi-
tors for the still-present irregular maintenance of public registers,
or rather their non-existence in certain areas, and to enable carrying
out compulsory enforcement against such real estate as well. This
is especially true in situations where the enforcement debtor has no
other object of enforcement that they could propose.

The aim of this research is a normative-dogmatic analysis of
the domestic legislative model for enforcement against real estate
that is not entered in the public register because the register has been
destroyed or damaged. The analysis of domestic and comparative
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procedural doctrine and the available, current domestic case law in-
dicates that the special procedural rules applied in this situation in
both entities of Bosnia and Herzegovina do not correspond to the
interest of the enforcement creditor in the realization of efficient en-
forcement against such real estate. Given the observed weakening of
the general principle of judicial management of the proceedings, a
conclusion can be drawn about the excessive burden on the enforce-
ment creditor, as well as the unjustified, overly conditional, and
therefore rare judicial conduct of such real estate seizure inventory.

Keywords: enforcement proceedings, real estate, registration of
real estate rights, cadastre, land register

INTRODUCTION AND IDENTIFICATION
OF THE RESEARCH PROBLEM

A complete and accurate real estate register' is the aim of every modern
state. However, this intention has been known for a long time; only the motives
have changed. In the past, complete and accurate public real estate records
served to enable the state to identify taxpayers.> Today, however, beyond this
purpose, the goal is legal security and legal certainty, not only for title holders,
but also for subsequent acquirers, especially in the context of legal transac-
tions. In this way, disputes over real estate are prevented. The principle that

! In the Republika Srpska, as early as 2012, i.e., as of the entry into force of the
Law on Survey and Cadastre, Official Gazette of the Republika Srpska, No. 6/12, 110/16,
22/18, 62/18, 95/19, 90/23, (hereinafter: LSC RS), the real estate cadastre was introduced
as a single register of real estate and real rights (see: Art. 4, para. 1 of the LSC RS). Despite
this, the legislator in the Republika Srpska has not aligned the terminology of enforcement
procedural rules with the terminology of the applicable substantive law. The Federation of
Bosnia and Herzegovina still uses the dual-record system — land registers and the cadastre
(see: Art. 1 and Art. 2, para. 1, point 1 of the Law on Land Registers, Official Gazette of
the Federation of Bosnia and Herzegovina, No. 58/02, 19/03, 54/04, 32/19, 61/22, (herein-
after: LLR FBiH).

In this paper, general terms such as “public real estate records” and “real estate
register” will be used when speaking in general terms. When referring to the specific law
of each entity, in addition to general terms, the statutory terminology from the applicable
substantive law will be used.

2 Si¢, M. (2013). Katastri, zemlji$ni registri i isprave o kupoprodaji u starom Rimu —
elementi modernih zemlji$nih knjiga. Collected Papers of the Faculty of Law in Novi Sad,
47(2), 298.

From a comparative-law perspective, the same purpose underlay the establish-
ment of the first complete cadastre in the mid-19th century in Austria as well. (Nikoli¢, S.
(2011). Evidencija nepokretnosti u Austriji — (pravno naslede, aktuelni koncept i trendovi).
Glasnik of the Bar Association of Vojvodina, 83(10), 504).
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registration is constitutive for rights in real estate acquired by legal transac-
tion, and the principle of trust of all third parties in the completeness of data in
the public register, correspond to these goals by emphasizing the importance
of public records.?

Committed to complete and accurate real estate records as the ultimate
goal, the entities of Bosnia and Herzegovina have worked to find the optimal
form of their organization. In particular, a reform process was carried out in
the Republika Srpska. The dual-record system — the cadastre, as a register of
real estate and its users, and the land register, as a register of title holders
and rights in real estate, was, as of 2012, replaced by the real estate cadas-
tre as a single register not only of real estate but also of the rights in it.* The
Federation of Bosnia and Herzegovina has remained committed to the dual-
record system.

In both observed Bosnian-Herzegovinian entities, there are areas affected
by the most recent wartime events, where real estate records previously existed
but have been destroyed or damaged. In such areas, the process of establishing
the real estate cadastre, i.e., the real estate register, is still ongoing. Survey-
ing and establishing the real estate cadastre in the Republika Srpska, in each
individual cadastral municipality, is carried out on the basis of planning docu-
ments — medium-term programs and the annual work plan. In addition, there
are areas where public records have never existed, and it is not certain when
they will be established.’

In order to enable enforcement creditors to obtain compulsory satisfac-
tion even against real estate located in areas where the public register has been
destroyed or damaged and the process of its establishment has not yet been
completed, as well as in areas where the register never existed at all, legislators
in the entities of Bosnia and Herzegovina provide for special rules of enforce-
ment proceedings tailored precisely to these situations. Article 113, paragraph
1 of the Law on Enforcement Procedure® in both entities stipulates that the

* Ernst, H. (2022). Publicijansko vlasnistvo nekretnina. Collected Papers of the Fac-
ulty of Law of the University of Rijeka, 43(3), 739. Cf. Petrovi¢, S. (2023). Suvlasnis§tvo
treéeg lica na predmetu izvrSenja kao pravo koje (ne) sprecava izvrSenje. Pravni vjesnik,
39(3-4), 220.

4 For more on the reform process, see: Kopanja, S. (2012). O reformi zemlji$no-
knjizne evidencije u Republici Srpskoj. Pravni savjetnik, 5, 66.

5 There is no publicly available data on the number of cadastral municipalities that
still do not have an established real estate cadastre, i.e., where this data is still incom-
plete. Currently, at least 15 cadastral municipalities in the Republika Srpska do not have a
real estate cadastre. Available at: https://www.rgurs.org/stranica/rerp, accessed on July 27,
2024. It can be assumed that the number of such cadastral municipalities is even greater.

¢ Official Gazette of the Republika Srpska, No. 59/03, 85/03, 64/05, 118/07, 29/10,
57/12, 67/13, 98/14, 5/17, 58/18, 66/18, (hereinafter: LEP RS); Official Gazette of the

983



Glasnik of the Bar Association of Vojvodina, Issue 4/2025.

lex generalis provisions of the Law governing enforcement against real estate
shall also apply in proceedings for enforcement against real estate that is not
entered in the land register. Priority in application is given to the provisions of
Article 113 of the LEP RS/ LEP FBiH, as lex specialis rules that specifically
concern enforcement against real estate that is not entered in the register.

In enforcement against real estate in areas where the previously existing
register has been destroyed, lost, or damaged, but where its re-establishment is
certain, domestic legislators do not condition the first phase, i.e., the phase of
ordering enforcement, on the existence of a public register, nor on the registra-
tion of the enforcement debtor as the title holder. In a normative-law sense, it
is possible to carry out the second phase of enforcement proceedings as well,
namely the first enforcement act — the publication of the enforcement order
with the effect of its registration as a notice. Despite this, the enforcement
creditor may encounter problems in carrying out enforcement against such real
estate because the burden of obtaining proof of the enforcement debtor’s titu-
lus has been shifted precisely onto the enforcement creditor. Even after the
register is established in the given area, an enforcement creditor who does not
possess and cannot obtain the enforcement debtor’s basis of acquisition for
such real estate is not adequately protected by law.

The paper addresses a normative-dogmatic and theoretical-doctrinal
assessment of the quality of procedural rules relating to enforcement against
real estate located in areas where the existing register has been destroyed or
damaged, but where it is certain that it will be re-established, i.e., restored.
This is examined from the perspective of protecting the enforcement creditor’s
interest in the efficient conduct of enforcement proceedings against such real
estate. The subject of analysis will not be enforcement against real estate in
areas where records have never existed, nor where it is uncertain whether they
will be established.

Although it is commendable that domestic legislators allow real estate
that is not entered in the register, solely because the register has been destroyed
or damaged, to be proposed and ordered as the object of enforcement, the paper
addresses certain domestic positive-law solutions regulating this situation. It is
primarily posited that the observed contradictions among the provisions should,
in case law, be interpreted in favorem of the enforcement creditor’s interest in
obtaining compulsory satisfaction. This general premise is concretized through
the idea, or rather the proposal, to strengthen the role of the court in carrying out
enforcement against such real estate, instead of shifting the initiative for carry-
ing out official court actions onto the enforcement creditor. The legal phrase
“provided that registration is not contrary to law,” which is set as a condition

Federation of Bosnia and Herzegovina, No. 32/03, 52/03, 33/06, 39/06, 39/09, 35/12,
46/16, 42/18, (hereinafter: LEP FBiH).
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for the court to resort to a seizure inventory, should likewise in domestic case
law be interpreted as applicable in situations of destroyed or damaged registers,
and not infrequently, as is the current situation in domestic case law, only where
public real estate records never existed and their establishment is uncertain.

THE DOMESTIC LEGISLATIVE MODEL OF ENFORCEMENT -
AN ANALYSIS OF THE MODEL AND CRITICAL REMARKS

The provisions of Article 113, paragraphs 1 through 5 of the LEP RS/
LEP FBiH refer to the rules on enforcement against real estate that is not
entered in the register because the register has been destroyed or damaged,
and is planned to be restored. The manner in which they are formulated leaves
room for interpretation.

In order for the enforcement court to be able to order enforcement
against real estate located in an area where public records previously existed,
but at the time the motion for enforcement is filed they have been destroyed
or damaged, and it is certain that they will be restored, or that the restoration
procedure is in progress, the enforcement creditor must prove, in the motion
for enforcement before the court, the enforcement debtor’s ownership. If the
enforcement creditor does not possess such proof, they may request that the
court conduct proceedings identifying the enforcement debtor’s property, pur-
suant to Article 37 of the LEP RS/LEP FBiH, in order to obtain it.’

If the enforcement debtor acquired the real estate that is the object of
enforcement by legal transaction, an enforcement creditor who decides to
propose such real estate as the object of enforcement will find themselves in
a complicated legal situation. Namely, most often this is a situation where
there is no public register; it existed in the past and its re-establishment, i.e.,
restoration, is planned, but it is not certain when it will occur. Although the
enforcement creditor knows that the enforcement debtor was registered as the
title holder of such real estate while the register existed, they do not possess
proof of this fact in the form of an extract from the register while it existed,
nor can they easily obtain it at the time of filing the motion for enforcement,
because the register has been destroyed or damaged. The proceedings to iden-
tify the enforcement debtor’s property, referred to by legislators as the solution
to the problem of obtaining proof of the enforcement debtor’s ownership,
have long shown their shortcomings in practice.® Although the enforcement

7 Art. 113, para. 2 of the LEP RS / LEP FBiH.

8 Raci¢, R. (2021). Izvr$no procesno pravo. Banja Luka: Faculty of Law, University
of Banja Luka, 172.
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debtor has a duty to provide evidence of their right to the real estate that is
the object of enforcement,’ they may disregard this duty by refusing to pro-
duce the document as proof of their ownership, even at the cost of paying a
fine. Domestic legislators do not offer a way out of the circulus vitiosus in
which the enforcement creditor finds themselves, unless they propose a new
object of enforcement, if the enforcement debtor has one. A similar situation
exists where the enforcement debtor was not entered in the previously exist-
ing records as the owner of the real estate that is the object of enforcement,
solely due to their negligence. The enforcement creditor will face an equal, or
even greater, problem in obtaining the enforcement debtor’s titulus and, only
after the register is established or restored, in securing the registration of the
enforcement debtor’s right in that real estate, and then attaching to the motion
for enforcement the decision on registration of the enforcement debtor or an
extract from the register.

The enforcement creditor is in a somewhat more favorable procedural
position if the enforcement debtor acquired the real estate proposed as the
object of enforcement on the basis of law, a court decision, or inheritance. In
that case, registration of the enforcement debtor’s right has only declaratory
significance,'’ serving to notify third parties of that fact. If the enforcement
creditor has the enforcement debtor’s titulus as proof of the enforcement
debtor’s ownership, the enforcement creditor may, even in the absence of real
estate records, proceed under Article 113, paragraph 2 of the Law and attach
proof of the enforcement debtor’s ownership to the motion for enforcement. If
they do not have such proof of ownership, they will be in an equally difficult
position as the enforcement creditor whose enforcement debtor acquired the
real estate that is the object of enforcement by legal transaction.

If the enforcement creditor does not attach to the motion for enforce-
ment proof that the enforcement debtor is the owner of the real estate proposed
as the object of enforcement, or if such proof cannot be obtained in the pro-
ceedings to identify the enforcement debtor’s property, the enforcement court
will dismiss the motion.'!

This leads to the conclusion that the phase of ordering enforce-
ment against real estate that is not entered in the public register, because it

® Keca, R., Knezevi¢, M. (2021). Gradansko procesno pravo. Belgrade: Official Ga-
zette, 619.

10°Art. 23 of the Law on Real Rights, Official Gazette of the Republika Srpska, No.
124/08, 3/09, 58/09, 95/11, 60/15, 18/16, 107/19, 1/21, 119/21, (hereinafter: LRR RS). The
same provision is contained in the Law on Real Rights, Official Gazette of the Federation
of Bosnia and Herzegovina, No. 66/13, 100/13, 32/19, (hereinafter: LRR FBiH).

' Triva, S., Belajec, V., Dika, M. (1980). Sudsko izvrsno pravo, opci dio. Zagreb:
Informator, 184.
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has been destroyed or damaged, but whose re-establishment is certain, is
not conditioned on the prior establishment of the register. The court issues
an enforcement order even against such real estate, applying the lex gener-
alis provisions on enforcement against real estate. However, conditioning the
enforcement order on proof of the enforcement debtor’s ownership, and espe-
cially shifting the burden of proof onto the enforcement creditor, places them
in an unfavorable procedural position from which the applicable procedural
rules offer no way out.

Because the public register does not exist or has been damaged, the
enforcement creditor is obligated to identify the real estate in the motion for
enforcement, that is, to indicate where it is located, its designation, bounda-
ries, and surface area.'?

If the court finds the motion for enforcement well-founded and orders
enforcement against such real estate, the law also provides that the first
enforcement act may be taken. Because there is no register in that area, it is
impossible to make a record in the register. The rules on enforcement against
real estate located in areas where there is no register, i.e., where it has been
destroyed or damaged but its re-establishment is certain, differ from the gen-
eral rules of enforcement against real estate not only regarding the form of this
first enforcement act, but also who is authorized to take it. Namely, the general
rule contained in Article 72, paragraph 1 of the LEP RS/LEP FBiH is that the
court will, immediately upon issuing the enforcement order, ex officio order
that a notice of enforcement be entered in the real estate register.'> The lex
specialis rule for such real estate does not provide for such action by the court.
Instead, it is provided that, upon the enforcement creditor’s request and at their
expense, the court will publish the enforcement order in the entity’s official
gazette and in at least two daily newspapers distributed in the entity.'"* The
realization of the procedural and substantive effects of such an enforcement
notice carried out in this manner, even after the real estate register is estab-
lished, is guaranteed by the ex tunc effect of publication, from the moment the
order is published in the official gazette and in the daily newspapers.

Under the general rules of enforcement, the principle of officiality pre-
dominates in undertaking the first enforcement act — the registration of a notice

12 Art. 113, para. 2 of the LEP RS/LEP FBiH. The legislator in the Republika Srpska
has not yet amended this provision and aligned it with the provisions of the LSC RS, which
stipulates that the enforcement creditor must identify the real estate according to the data
from the cadastre (referring to data on real estate which, under the former dual-record sys-
tem, were contained in the cadastre).

13 The legislator in the Republika Srpska incorrectly uses the term land register,
even though the land register system was abandoned back in 2012.

4 Art. 72, para. 4 of the LEP RS/LEP FBiH.
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of enforcement. Under the special rules for real estate that is not registered,
the official action of the court — publication of the enforcement order with the
effect of a notice — is conditioned on the disposition of the enforcement credi-
tor and is placed at their expense. The general principle of the court-driven
movement of the proceedings does not apply. As a result of such regulation,
enforcement creditors, probably due to insufficient knowledge of their rights,
very rarely use this authorization in practice.

In addition to this departure to the detriment of the enforcement creditor
of the lex specialis rules relating to enforcement against real estate in areas
where the register has been destroyed or damaged, compared to the general
rules for enforcement against real estate entered in the public records, it is
noticeable that these special rules are also mutually contradictory. Namely, the
provision prescribing the procedure for publication of the enforcement order
with the effect of a notice of the enforcement order, upon the enforcement
creditor’s request, contained in Article 72, paragraph 4 of the LEP RS/LEP
FBiH contradicts Article 113, paragraphs 3 and 4 of the LEP RS/LEP FBiH,
according to which the enforcement court, upon issuing the enforcement order
(emphasized by the author), will suspend the enforcement proceedings until the
completion of the procedure for establishing the public records and registering
the enforcement debtor’s right in the real estate that is the object of enforce-
ment. The first provision provides for the commencement of the second phase
of the enforcement proceedings and the undertaking of the first enforcement
act, while the second provision provides for suspending enforcement proceed-
ings before the second phase begins, i.e., before enforcement is carried out.

Here, the actions of both the court and the enforcement creditor are
suspended until the administrative procedure is completed, primarily the estab-
lishment of the real estate register, and then the procedure for registering the
enforcement debtor’s right.'

The provision of Article 113, paragraph 5 of the LEP RS is not comple-
mentary to the provision of Article 113, paragraph 4 of the LEP RS. Although
registration of the enforcement debtor’s right in the real estate that is the
object of enforcement, as well as the burden of obtaining the zitulus for that
registration, is shifted onto the enforcement creditor, it appears that paragraph
5 of Article 113 of the LEP RS/LEP FBiH is not applicable in this situation —
where public real estate records previously existed, but have been destroyed
or damaged and it is certain that they will be re-established. Namely, this
provision regulates the enforcement creditor’s action aimed at requesting reg-
istration of the enforcement debtor’s right in the real estate that is the object
of enforcement. The enforcement creditor is obliged, within the statutory

15 Art. 113, paras. 3 and 4 of the LEP RS/LEP FBiH. See also: Raci¢, R. (2021).
Izvrsno procesno pravo. Banja Luka: Faculty of Law, University of Banja Luka, 173.
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time limit of 15 days from the date the enforcement order is issued, to request
registration in the public register and to notify the enforcement court of this
within a time limit set by the court. Although the legislator explicitly directs
the application of this provision to the situation where the public real estate
register does not exist, i.e., has been destroyed or damaged and it is certain
that it will be re-established, but it is not known with certainty when this will
occur, the impression is that it serves no purpose for the enforcement creditor,
within 15 days from the issuance of the enforcement order, to request registra-
tion of real estate located in that area for at least two reasons. The first is that
the register does not exist, i.e., it is damaged, and the second is that it is not
known for certain when it will be restored, even if such restoration is planned
by the competent authority.

In the law of the Republika Srpska, before the 2018 amendment to the
LSC RS, it was possible to form a real estate cadastre for a single parcel
in an individual public display procedure.'” After the deletion of paragraph
3 of Article 71 of the LSC RS, this is no longer possible; rather, the real
estate cadastre is established for an entire cadastral municipality.'®* Because
it is impossible to secure the establishment of a cadastre for a single parcel
in an area where it has not been established, the enforcement creditor’s legal
position has become significantly more difficult with respect to registration of
the enforcement debtor’s real estate, compared to the period before this statu-
tory amendment.!” Paragraph 5 of Article 113 of the LEP RS made sense in

16 Law on Amendments and Supplements to the Law on Survey and Cadastre, Of-
ficial Gazette of the Republic of Srpska, No. 62/18, which entered into force on July 18,
2018.

17 Not only was Art. 71, para. 3 of the LSC deleted, but this legislative amendment
also provided, in Art. 21 of the Law on Amendments and Supplements to the Law on Sur-
vey and Cadastre, that the procedure for establishing the real estate cadastre, which was
initiated before the entry into force of this law, would be completed in accordance with
that law. Therefore, its retroactive application was also provided for even to procedures
that had begun before its entry into force. By Decision No. U-74/18 of October 30, 2019,
the Constitutional Court of the Republika Srpska found Article 21 incompatible with the
Constitution of the Republika Srpska, because the consequences of applying that provision
to procedures for individually establishing cadastres for a single parcel were not consistent
with the legitimate expectations of the parties.

% Art. 71 of the LSC RS.

Y For more, see: Majki¢, M. (2020). Osvrt na primjenu pojedinih odredaba Zakona
o izvrsnom postupku Republike Srpske — neka sporna pitanja u sudskoj praksi. Yearbook of
the Faculty of Law, University of Banja Luka, 1(42), 136.

The constitutionality of Arts. 71, 79 and 198 of the LSC RS and Art. 113, paras.
4 and 5 of the LEP RS were subject to review before the Constitutional Court of the Re-
publika Srpska. By Decision No. U-14/20 of February 24, 2021, the Court decided not to
accept the initiative for constitutional review of the cited provisions. The applicant, inter
alia, argued that these provisions prevent re-establishing the cadastre for a single piece of
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this situation, but only prior to the above-mentioned amendment to the LSC.
The enforcement creditor could, within 15 days from the date the enforcement
order was issued, request that the real estate be entered, i.e., request that the
real estate cadastre be established only for that parcel in an individual public
display procedure. Now, since the law no longer provides for that possibility,
proceeding under paragraph 5 of Article 113 of the LEP RS is fruitless.? This
line of reasoning leads to the conclusion that this provision has remained as
a relic of an earlier, different substantive-law regulation of the procedure for
entering real estate in the public register, and that it is necessary to harmonize
it with the rules currently in force.

However, a different approach is possible, i.e., it could be taken that
paragraph 5 of Article 113 of the LEP RS could be applied in a situation
involving real estate located in an area where the public register existed but
has been destroyed or damaged, and its re-establishment is certain. If, in such
circumstances, an enforcement creditor who has the enforcement debtor’s fitu-
lus were to file a request for registration of the enforcement debtor’s right in
the real estate, the competent local office would reject the request.?! Such a
decision rejecting the request to register the enforcement debtor’s right may
serve the enforcement creditor as proof that registration in the cadastre cannot
be carried out in accordance with the Law. By informing the enforcement
court that the request to register the enforcement debtor’s right in the real
estate has been rejected, the enforcement creditor will achieve a twofold goal:
they will prevent termination of enforcement, and at the same time will satisfy
the condition for scheduling a hearing for a seizure inventory of the object of
enforcement, pursuant to paragraph 6 of Article 113 of the LEP RS.

real estate for which records have not previously been established, thereby violating the
property rights of enforcement creditors seeking to enforce a final and enforceable court
judgment where the object of enforcement is real estate not entered in the public register.
In that situation, the judgment is unenforceable, while the enforcement debtor is placed in a
more favorable position because there is a high likelihood that they will avoid enforcement
to the detriment of the enforcement creditor. In that case, the Constitutional Court did not
examine the applicant’s allegations of constitutional violations because the initiative did
not state reasons or explanations as to how the constitutional provisions had been violated.

20 Such a conflict between Art. 113, para. 5 of the LEP RS and Art. 71 of the LSC
RS has been recognized both in domestic legal theory and in case law; see: Decision of the
Basic Court in Prijedor, No. 77 0 1 015887 18 I 2, cited in: Majki¢, M. (2020). Osvrt na
primjenu pojedinih odredaba Zakona o izvr$nom postupku Republike Srpske — neka sporna
pitanja u sudskoj praksi. Yearbook of the Faculty of Law, University of Banja Luka, 1(42),
136.

2l This follows from the reasoning of the Judgment of the Supreme Court of the
Republika Srpska, No. 12 0 U 005812 18 Uvp of August 21, 2019, available at: https://
sudskapraksa.pravosudje.ba/, (accessed on July 20, 2024).
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In the Federation of Bosnia and Herzegovina, under the LLR FBiH, the
main land register is kept for one cadastral municipality.? It is also possible
to create a new land register entry for a single piece of real estate, either ex
officio or upon request.”® Therefore, an enforcement creditor could, if they pos-
sess a titulus for the registration of the enforcement debtor’s ownership right
in the real estate, request the establishment of a new land register entry. It
is considered that, in this situation, the court could not refuse such a request
by the enforcement creditor.?* Within such a substantive-law framework, as it
exists in the Federation of Bosnia and Herzegovina, paragraph 5 of Article 113
of the LEP FBiH may be applied. The enforcement creditor could request the
notice of enforcement, and if they did not do so and did not notify the court of
this within the prescribed time limit, the court would terminate enforcement.”

After the establishment of the real estate cadastre (under the law of the
Republika Srpska), i.e., after the creation of a new land register entry (under
the law of the Federation of Bosnia and Herzegovina), the general provisions
of Article 72, paragraphs 1 through 3 of the LEP RS/LEP FBiH apply. This
also expressly follows from Article 72, paragraph 5 of the LEP RS/LEP FBiH.
The only point is that the effect of the notice of enforcement, where it was
carried out by publication upon the enforcement creditor’s request, extends
into the past due to its ex tunc effect and applies not from the moment of the
actual entry of the notice of enforcement in the newly established or restored
register, but from the moment when the enforcement order was first published
in the media.*

PROCEDURAL DOCTRINE ON ENFORCEMENT AGAINST REAL
ESTATE IN AREAS WHERE THE EXISTING PUBLIC REGISTER
HAS BEEN DESTROYED OR DAMAGED

The issues surrounding enforcement against real estate located in areas
where public records previously existed and have been destroyed or damaged,
and whose establishment is underway or can reasonably be expected, although
practically relevant for any court situated in an area where such records do

22 Art. 15, para. 2 of the LLR FBiH.
2 Arts. 66 and 67 of the LLR FBiH.

24 Raci¢, R. (2021). Izvr$no procesno pravo. Banja Luka: Faculty of Law, University
of Banja Luka, 173.

» Raci¢, R. (2021). Izvrsno procesno pravo. Banja Luka: Faculty of Law, University
of Banja Luka, 173.

26 For a different understanding, see: Raci¢, R. (2021). Izvr$no procesno pravo. Ban-
ja Luka: Faculty of Law, University of Banja Luka, 173.
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not exist, have not so far attracted particular attention in procedural theory. It
is noticeable that this is to some extent conditioned by the existence or non-
existence of statutory regulation of the matter and by the state of the register in
the particular country.

In earlier domestic procedural doctrine, Triva, Belajec, and Dika,?’ as
well as Pozni¢,”® (only) generally note that the rule imposing on the enforce-
ment creditor the duty to attach to the motion for enforcement proof of the
enforcement debtor’s ownership of the object of enforcement also applies,
mutatis mutandis, to enforcement against real estate in areas where registers
do not exist. The authors do not examine in more detail how the enforcement
creditor is to attach proof of the enforcement debtor’s ownership if the regis-
ter does not exist, nor which document could serve to prove the enforcement
debtor’s ownership. Nor do they address how the enforcement creditor is to
obtain such proof, since the enforcement debtor will certainly not voluntar-
ily provide it.

In more recent Serbian procedural theory, at a time when, in the territory
of the Republic of Serbia, there was a problem of incomplete real estate regis-
ters, i.e., of their non-existence in certain areas, Keca and Starovi¢ observe that
the enforcement creditor® may submit, as proof of the enforcement debtor’s
ownership right, either an extract from the real estate records, if they exist, or
the basis for registering the enforcement debtor as owner, if the enforcement
debtor is not registered as such. With respect to enforcement against real estate
in areas where no register exists, reference is made to the provisions of the
procedural and substantive rules in force at that time.*

Pozni¢ and Raki¢ Vodineli¢, in the part dealing with enforcement against
real estate, appear to distinguish the situation where enforcement is carried out
against real estate located in an area where no records are kept from the situ-
ation where real estate is the object of enforcement but is not registered for
other reasons. The issues connected with this are not examined in more detail;
rather, the discussion merely refers to the statutory provision.?!

27 Triva, S., Belajec, V., Dika, M. (1980). Sudsko izvrsno pravo, opci dio. Zagreb:
Informator, 162.

28 Poznié, B. (1987). Gradansko procesno pravo. Belgrade: Savremena administraci-
ja, 458.

2 Legislators in the observed neighboring states do not use uniform technical terms
for parties to enforcement proceedings. Since the focus of the research is on the rights of
the observed entities of Bosnia and Herzegovina, the paper will use the terminology spe-
cific to legislators in the entities of Bosnia and Herzegovina.

3 Keca, R., Starovi¢, B. (2004). Gradansko procesno pravo. Novi Sad: Faculty of
Law, University of Novi Sad, 628.

31 Pozni¢, B., Raki¢ Vodineli¢, V. (2010). Gradansko procesno pravo. Belgrade:
Savremena administracija, 520.
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Certain representatives of contemporary Serbian procedural doctrine
— Bodiroga,** as well as Ke¢a and KnezZevi¢,* refer to the positive-law reg-
ulation of an issue that is similar in form but substantively quite different
— enforcement against real estate that is not registered and for which registra-
tion cannot be effected because it involves off-register ownership. Similarly,
Stankovi¢, Palackovié, and Tre$njev* address the issue of enforcement against
real estate that is not registered in the cadastre as a real estate record because
the conditions for its registration do not exist, and which is held in off-register
ownership by the enforcement debtor. It is a well-known fact that there are
many such properties in the territory of the Republic of Serbia.

It could be concluded that the reason for the limited interest of con-
temporary procedural theory in the Republic of Serbia in the question of
enforcement against real estate located in an area where no register exists,
or where it has been damaged, lies in the fact that this country has reached
the commendable goal of complete and accurate real estate records, i.e. there
is no arca where a real estate cadastre has not been formed, or where it is
incomplete.’® Therefore, this issue has no procedural positive-law formula-
tion. The law of the Republic of Serbia is instead confronted with enforcement
against real estate held in off-register ownership by the enforcement debtor as
a current issue in practice. This concerns real estate in respect of which the
enforcement debtor’s right cannot be registered in the existing records because
they do not possess either a use permit or a building permit; i.e., it concerns an
illegally constructed building.

Since there are areas in Montenegro without complete and accurate
real estate records, proceduralists have dealt with this issue to some extent
from the perspective of Montenegrin procedural legislation. In the case of
enforcement against real estate located in areas where a real estate cadastre
has not been established, proceduralists refer to the statutory provision accord-
ing to which the rules applicable to documents submitted with the motion for
enforcement, as proof of the enforcement debtor’s ownership in that area,
apply mutatis mutandis. If no register has been formed for the area in which
the real estate that is the object of enforcement is located, Stankovi¢ and Racié¢

32 Bodiroga, N. (2012). Teorija izvrsnog postupka. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 324.

3 Keda, R., Knezevi¢, M. (2021). Gradansko procesno pravo. Belgrade: Official
Gazette, 619.

3 Stankovi¢, G., Palackovié, D., Tre$njev, A. (2018). Komentar Zakona o izvrsenju
i obezbedenju. Belgrade: Official Gazette, 707.

3 See also: Dolovi¢ Boji¢, K. (2019). OdrzZaj kao nadin sticanja prava svojine na
nepokretnosti. Annals of the Faculty of Law in Belgrade, 67(1), 175.
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direct the enforcement creditor to submit a title deed as a means of proof.3¢ If
the enforcement creditor is unable to obtain proof of the enforcement debtor’s
ownership of the real estate in question, they will, in the motion for enforce-
ment, indicate its characteristics.?” In this situation, the Montenegrin legislator
provides for an inventory of the real estate, to which the parties to the enforce-
ment proceedings and the owners of neighboring real estate are summoned.
The record of the inventory of the real estate according to its physical char-
acteristics is published with the effect of a notice of enforcement, and it may
serve as a basis for registering the real estate.*

In Croatian procedural theory, relying on positive law, it is argued that
enforcement can also be ordered against real estate that is not registered. The
authors Sago and Milanovi¢ identify all three possible situations where such
real estate may be proposed as the object of enforcement: real estate located
in an area where land registers existed but have been destroyed, real estate
where land registers never existed, and real estate that is not registered due to
the enforcement debtor’s negligence, even though public records exist. They
do not specifically address the issues where enforcement is carried out against
real estate that is not registered because the records have been destroyed or
damaged, though they previously existed before and their re-establishment,
i.e., restoration, is expected.’* They note the statutory provisions on a seizure
inventory in this situation, carried out in the presence of the parties to the
enforcement proceedings and the owners of neighboring real estate.** Based
on an analysis of current case law, the authors argue that enforcement credi-
tors rarely choose to propose, as the object of enforcement, real estate that,
for any reason, is not registered in public records.*' This conclusion applies to
Croatian law if the enforcement debtor has some other object of enforcement
from which the enforcement creditor could obtain satisfaction. This is due to
the statutory protection of the enforcement debtor’s only real estate, which is

36 Stankovi¢, G., Raci¢, R. (2019). Vanparnicno procesno pravo i pravo izvisenja i
obezbjedenja. Podgorica: Mediterranean University, Faculty of Law, 356.

37 See: Art. 199 of the Law on Enforcement and Security, Official Gazette of Monte-
negro, No. 36/11, 28/14, 20/15, 22/17, 76/17, 25/19, (hereinafter: LES CG).

3% Stankovi¢, G., Raci¢, R. (2019). Op. cit., 357. Cf.: Art. 199, paras. 3—5 of the LES
CG.

3 Sago, D., Milanovi¢, R. (2022). Ovrha na nekretninama u hrvatskom zakonodavs-
tvu. Collection of Works “Current Issues in Civil and Commercial Legislation and Legal
Practice”, 19, 248.

40 Ibid., 248.

4 Ibid., 249.
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also their home,** from compulsory enforcement — if that real estate is not reg-
istered as the property of the enforcement debtor.

Geographically somewhat further away, more recent German procedural
theory points to the importance of the existence of public real estate records
for the conduct of enforcement proceedings. Brox and Walker claim that one
of the conditions for ordering enforcement is whether the enforcement credi-
tor has proposed as the object of enforcement real estate in respect of which
the enforcement debtor is registered in the land records, either as the owner
or as the heir of the registered owner.* An extract from the land register
office serves as proof of the enforcement debtor’s right in the real estate. If
the enforcement court and the land register office belong to the same court as
the court of territorial jurisdiction, reference to the land register is sufficient;
an extract is not required.** According to these authors, enforcement can also
be ordered against real estate in respect of which the enforcement debtor is
not registered as the owner. The conditions that the enforcement creditor must
meet in order for the motion for enforcement to be granted depend on whether
they have registered their claim against the enforcement debtor in the public
real estate records with respect to the object of enforcement (German: dingli-
chen Gldubiger —secured creditor), or not (German: personlicher Gldubiger
— personal creditor).*® These considerations begin with the assumption that
real estate records exist, but that the enforcement debtor is not registered as
the owner of the object of enforcement. Similarly, Austrian procedural theory
addresses the question of whether the real estate is registered as the property
of the enforcement debtor in whole or in a certain share as a condition for
ordering enforcement.*® The importance of the existence of real estate records
is observed from the perspective of achieving the objectives of enforcement
proceedings.*’” In addition, compulsory administration and compulsory auction

4 Art. 75, para. 5 of the Enforcement Act, Official Gazette, No. 112/12, 25/13,
93/14, 55/16, 73/17, 131/20, 114/22.

4§ 17(1) Gesetz Uber die Zwangsversteigerung und die Zwangsverwaltung — ZVG,
BGBI. I S. 2606, last amended December 19, 2022. See: Brox, H., Walker, W. D. (2021).
Zwangsvollstreckungsrecht. Munich: C. H. Beck, 463.

Musielak and Voit do not address these issues (see: Musielak, H. J., Voit, W. (2022).
Grundkurs ZPO, Erkenntnis — und Zwangsvollstreckungsverfahren, Munich: C. H. Beck
Verlag, 450-451).

4§17 Abs. 2 ZVG. See: Brox, H., Walker, W. D. (2021). Op. cit., 463.

4 Brox, H., Walker, W. D. (2021). Op. cit., 463.

46 § 88 Gesetz tiber das Exekutions — und Sicherungsverfahren (Exekutionsordnung
— EO), RGBI. Nr 79/1896, last amended BGBI. Nr 136/2023. See also: Rechberger, W.,
Oberhammer, P. (2009). Exekutionsrecht. Vienna: Facultas Verlags — und Buchhadels AG,
119.

47 Rechberger, W., Oberhammer, P. (2009). Op. cit., 121.
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are also registered in the real estate records as phases of enforcement proceed-
ings, from which the enforcement creditor’s right to satisfaction follows.*®
This leads to the conclusion that neither the Austrian legislator nor procedural
theory deals with the problem of enforcement against real estate that is not
registered in public records because those records do not exist. Instead, they
proceed from the real situation in practice — a complete and accurate public
register, which in enforcement against real estate has its role in the form of
registering each phase of the enforcement proceedings as a fact significant
not only for third parties but primarily for the enforcement creditor, because
in that way they obtain the benefits of the procedural and substantive conse-
quences of such registrations.

Given the existing state of real estate records in the Bosnian-Herzego-
vinian entities and the problems that such a state creates in case law, this topic
has been addressed with somewhat greater interest in domestic procedural
theory. Proceeding from the positive-law regulation of the issue examined in
this paper, Raci¢* considers both situations: where the real estate is located
in areas where existing registers have been destroyed or damaged, and where
the real estate is located in areas where such registers were never established,
and it is uncertain whether they ever will be. The author notes that the cur-
rent procedural law also provides that the enforcement court, after issuing
the enforcement order, will suspend the enforcement proceedings until the
records are re-established, i.e., restored, in that area,” and that the court,
upon the enforcement creditor’s request and at their expense, will publish the
enforcement order, which, as the law provides, has the effect of a notice of
enforcement.’! Although legislators in both entities regulate the court’s con-
duct in this way after issuing the enforcement order, the author interprets the
awkwardly drafted provision as presumably meaning that, in such a situation,
the enforcement court will only carry out the first phase of enforcement pro-
ceedings — the phase of granting enforcement, after which the enforcement
proceedings will be suspended. If the enforcement creditor proposes that the
enforcement order be published, the enforcement proceedings move into the
second phase — the phase of carrying out enforcement.

4 Rechberger, W., Oberhammer, P. (2009). Exckutionsrecht. Vienna: Facultas Ver-
lags — und Buchhadels AG, 121.

4 Raci¢, R. (2021). Izvrsno procesno pravo. Banja Luka: Faculty of Law, University
of Banja Luka, 174.

0 Art. 113, paras. 3 and 4 of the LEP RS/LEP FBiH.

S Art. 72, paras. 4 and 5 of the LEP RS/LEP FBiH.
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CURRENT DOMESTIC CASE LAW ON ENFORCEMENT AGAINST
REAL ESTATE FROM AREAS WHERE THE EXISTING PUBLIC
REGISTER HAS BEEN DESTROYED OR DAMAGED

In the territory of both entities of Bosnia and Herzegovina, there is a
large number of cadastral municipalities in which a real estate register previ-
ously existed but was later destroyed or damaged. In the Republika Srpska,
many cadastral municipalities do not have a real estate cadastre; instead, a
listed cadastre is used, as well as a land cadastre established on the basis of
surveys in polyhedral projection, and a land cadastre and a real estate cadastre
with an identified user established on the basis of surveys in Gauss—Kriiger
projection, along with a land register.>> This includes, for example, cadastral
municipalities in the areas of Gradiska, Laktagi, Mrkonji¢ Grad, Sipovo, as well
as certain municipalities in Herzegovina. Therefore, in case law, the enforce-
ment debtor’s factual authority over the real estate, when assessing whether
the motion for enforcement is well-founded, is treated as equivalent to their
ownership right in the real estate.” In the phase of carrying out enforcement,
the rules contained in Article 113 of the LEP RS are applied. For the court to
correctly apply both procedural and substantive law, it is therefore necessary
to first determine whether a real estate cadastre has been established in the
area where the real estate proposed as the object of enforcement is located.

With respect to the issue raised in this paper regarding the relationship
between Article 72, paragraph 4 of the LEP RS/LEP FBiH, which prescribes
the publication of the enforcement order concerning real estate located in an
area where the register has been destroyed or damaged, and paragraphs 3 and
4 of Article 113 of the LEP RS/LEP FBiH, which provide for enforcement
proceedings to be suspended until the real estate cadastre is established and the
enforcement debtor’s right in the object of enforcement is registered, case law
in the Republika Srpska depends on the conduct of the enforcement creditor.
Namely, the courts apply Article 113, paragraph 4 of the LEP RS/LEP FBiH

2 See: Art. 71, para. 1 of the LSC RS.

53 This follows from decisions of the District Court in Banja Luka. See the reasoning
in the Decision of the District Court in Banja Luka, No. 72 0 P 024800 19 Gzi of January
16, 2020 (area of Gradiska), and the reasoning in the decision of the same court in case no.
75 0 1006049 19 Gz 2 of February 8, 2019 (area of Sipovo). Similar reasoning appears
in the decisions of the District Court in Banja Luka in cases nos. 75 0 1 027023 15 GZ of
November 14, 2015 and 77 0 1 015887 18 1 2 of February 8, 2019, which affirmed the deci-
sion of the Basic Court in Mrkonji¢ Grad of November 26, 2018 (area of Mrkonji¢ Grad).
See also the reasoning of the Basic Court in Trebinje in case no. 95 01 002889 09 I of June
25,2010 (area of the municipality of Ljubinje).
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and suspend enforcement acts until the real estate cadastre is established,*
despite not knowing when this will occur. There are also situations where the
enforcement court, at the request of the enforcement creditor, publishes the
enforcement order after it is issued, in an area where there is no real estate
register but one did exist in the past, and its re-establishment, i.e., restoration,
is expected, applying Article 72, paragraphs 4 and 5 of the LEP RS, with the
effect of a notice of the issued enforcement order.> In some cases, courts even
resort to terminating enforcement and setting aside all acts carried out after the
enforcement order is issued, reasoning that it is not possible to register a notice
of the enforcement order due to the absence of records.

In none of the available decisions analyzed concerning enforcement
against such real estate was it established that the court conducted a seizure
inventory. It would be excessive to claim on that basis that courts do not apply
the provision on real estate seizure inventory in this situation; however, it can
be concluded that this is done very rarely, without clear justification, and under
more difficult conditions for the enforcement creditor than is the case from a
comparative-law perspective.

CONCLUSION

This paper examines the quality of the positive-law solutions governing
enforcement against real estate that is not registered because the existing reg-
ister has been destroyed or damaged, but whose restoration is expected, from
the perspective of the enforcement creditor’s right to efficient satisfaction of
their enforceable claim. The reality is that there are many cadastral munici-
palities in both observed Bosnian-Herzegovinian entities where the real estate
register has been destroyed or damaged, although it existed prior to the most
recent wartime events. Where the enforcement debtor has no other asset from
which the enforcement creditor could obtain satisfaction, it is necessary that
the statutory provisions leave no room for interpretation, and that the possibil-
ity be excluded that the enforcement creditor remains unsatisfied.

5% See the reasoning of the Decision of the District Court in Banja Luka in case no.
72 0 P 024800 19 Gzi of January 16, 2020 and the decision of the same court in case no. 75
01006049 19 Gz 2 of February 8, 2019.

55 This follows from the actions of the Basic Court in Trebinje, in case no. 95 0I
002889 09 I of June 25, 2010, as cited in the Decision of the Constitutional Court of Bosnia
and Herzegovina, in case no. AP-649/21 of March 16, 2021.

¢ The Municipal Court in Bosanska Krupa proceeded in this way in case no. 18 0
1 019408 09 I by a Decision terminating the enforcement proceedings of September 20,
2016, as cited in the Decision of the Constitutional Court of Bosnia and Herzegovina, in
case no. AP-1601/15 of November 23, 2016.
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The analysis of the domestic legislative model of enforcement against
such real estate, combined with the observed domestic and comparative proce-
dural doctrine and available case law, indicates several weaknesses that have
found their way into the work of domestic legislators and which, in practice,
affect enforcement creditors.

The topic of a separate study could be whether domestic legislators have
imposed an excessive burden on any enforcement creditor who chooses, or
who is compelled, to propose such real estate as the object of enforcement by
prescribing that the enforcement creditor must prove the enforcement debtor’s
ownership, while offering no alternative way out of the situation if the enforce-
ment creditor is unable (as is most often the case) to prove it. The fact that, at
the time the motion for enforcement is filed, there is no real estate register, and
that even if its restoration is planned it is unknown when that restoration pro-
cedure will be completed, especially where the enforcement creditor does not
possess the enforcement debtor’s titulus, as well as taking into account that,
in the Republika Srpska, the enforcement creditor no longer has the possibil-
ity to initiate the establishment of a cadastre for a single cadastral parcel, but
must wait for the public display procedure for the entire cadastral municipal-
ity, indicates that enforcement against such real estate will not be successful.

Even if the proceedings move to the second phase — the phase of carry-
ing out enforcement, the enforcement creditor’s position remains uncertain.
Without any logical explanation, legislators have replaced the principle of
court-driven movement of the proceedings in enforcement against such real
estate with conditioning the undertaking of the first enforcement act — the
publication of the enforcement order with the effect of a notice, on the enforce-
ment creditor’s request. In this way, the burden of initiative for the court’s
official act has also been shifted onto the enforcement creditor, which in prac-
tice results in its non-performance, likely also due to enforcement creditors’
lack of legal knowledge.

The statutory instruction directing the enforcement creditor to initiate,
within a prescribed time limit, the registration of such real estate in a regis-
ter that does not exist, or for which it is unknown when it will be restored,
appears, at the very least, absurd. The enforcement creditor therefore has a
choice, either to carry the absurdity through to the end so that the decision of
the real estate register office, upon completion of the administrative procedure,
serves before the enforcement court as proof that registration of the enforce-
ment debtor’s right would be contrary to law; or to allow the enforcement
court to terminate the approved enforcement because the enforcement creditor
did not initiate that registration.

The conclusion, suggested by the available case law, that courts rarely
resort to real estate seizure inventory in such situations, also indicates the very
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difficult legal position of an enforcement creditor who proposes, as the object
of enforcement, real estate located in an area where, through no fault of the
enforcement creditor, no register exists.

The remaining provisions, awkwardly drafted, should, in case law, be
interpreted in favor of the enforcement creditor’s interest in obtaining com-
pulsory satisfaction from such real estate in an efficient manner. Specifically,
the phrase “if registration would be contrary to law,” which is statutorily set
as a condition for conducting a seizure inventory, should be interpreted more
broadly — not only as satisfied in areas where real estate records have never
existed and their establishment is uncertain, but also where establishment is
planned but it is still uncertain when it will occur. In the domestic positive-
law model alone, the enforcement creditor is directed, without justification,
to prove this condition by requesting registration of the enforcement debtor’s
right, for which it is clear in advance that it will be rejected by the competent
local office because no real estate cadastre exists. Comparative-law analysis
has shown that in neighboring countries that likewise face the problem of areas
without complete and accurate records, the enforcement creditor can count on
real estate seizure inventory without losing time waiting for the administrative
authority to first reject their request to register the enforcement debtor’s right.

From all of the above, as a contribution to the position that the enforce-
ment creditor’s interest in compulsory satisfaction of their enforceable claim
requires better protection, which may also be regarded as a public interest of
the state, it is considered justified to recommend that, in future interventions
in the statutory text, the legislator should work on strengthening the role of the
court in undertaking official procedural acts, rather than shifting the initiative
for their judicial undertaking onto the enforcement creditor. Such an additional
burden on the enforcement creditor is unjustified, whether they choose to pro-
pose such real estate or have no other object of enforcement left to propose.
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priznavanje zrtve kao posebnog procesnog subjekta ili proSirenje
postojec¢eg pojma osteéenog, uz istovremeno ocuvanje adverzijalnog
tipa krivicnog postupka i dosledno obezbedivanje zastite zrtvama i
van njegovih granica.

Kljucne reci: krivicnoprocesna funkcija, sporedni krivi¢no-
procesni subjekat, oSteceni, zrtva krivicnog dela, trodimenzionalni
model, medunarodni standardi

UvVOD

Polozaj lica ostecenih krivicnim delom predstavlja jedno od najdinamic-
nijih pitanja savremenog krivicnog procesnog prava. Tradicionalno shvacen
kao sporedni ucesnik postupka, oSteceni je dugo bio sveden pre svega na ulogu
svedoka i nosioca imovinskopravnog zahteva, dok su njegovi li¢ni i bezbedno-
sni interesi ostajali na marginama krivicnog postupka. Razvoj viktimologije,
kao 1 jacanje medunarodnih standarda zaStite Zrtava krivi¢nih dela, doveli su
do preispitivanja ovakvog pristupa i do uvodenja pojma zrtve krivicnog dela
kao Sire kategorije od klasi¢nog pojma ostecenog.

Cilj ovog rada je da ispita teorijske i normativne osnove pojmova oste-
¢enog i zrtve krivi¢nog dela, da ukaZe na njihov medusobni odnos i da oceni
da 1i i na koji nacin vaze¢i krivi¢noprocesni okvir u Republici Srbiji omo-
gucava adekvatnu zastitu interesa oSte¢enog. Takode, postoji dilema da li se
polozaj osSte¢enog u krivicnom postupku moze poboljsati 1 bez definisanja
1 uloge potpuno novog krivicnoprocesnog subjekta u krivicnom postupku
— zrtve krivicnog dela. Ukoliko se zrtvi krivicnog dela prizna svojstvo kri-
vicnoprocesnog subjekta u krivicnom postupku, da li je ona tada sporedni
ili glavni kriviénoprocesni subjekat? Da li u okviru adverzijalnog krivicnog
postupka ima prostora za zastitu interesa zrtve krivicnog dela ili je uvodenje
novog krivi¢noprocesnog subjekta u suprotnosti sa samom strukturom takvog
uredenja postupka? Osnovna hipoteza rada jeste da postojece zakonsko rese-
nje, iako znacajno unapredeno u odnosu na ranije periode, ne iscrpljuje sve
moguénosti za jacanje procesnog poloZaja osteéenog, narocito kada je re¢ o
posebno osetljivim kategorijama lica, te da su dalja unapredenja moguca bez
uvodenja zrtve kao glavnog krivi¢noprocesnog subjekta. Kako bi se hipoteza
razradila, neophodno je osvrnuti se na teorijski aspekt pojmova glavnih i spo-
rednih krivicnoprocesnih subjekata, definisati tradicionalni pojam oSte¢enog
kao krivi¢noprocesnog subjekta, a zatim prikazati nove tendencije o shvatanju
pojma oste¢enog u vezi sa pojmom zrtve krivicnog dela, te razmotriti potrebu
priznavanja prava i obaveza zrtvi kriviénog dela u toku krivi¢nog postupka
kakav je trend u mnogim zemljama.
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KRIVICNOPROCESNI SUBJEKTI
— TEORIJSKA RAZMATRANJA

U pogledu definisanja pojma krivicnoprocesnih subjekata postoji vise
razli¢itih shvatanja u zavisnosti od toga kojim drugim pojmovima Krivi¢no-
procesnog prava se teoreticari sluze kako bi formulisali definiciju subjekata. U
tom smislu, kriviénoprocesni pojmovi kojima se koriste su: kriviénoprocesna
funkcija, prava i obaveze subjekata u krivicnom postupku te pojam krivicno-
procesnog odnosa.

Pojam krivi¢noprocesnog subjekta se tradicionalno definiSe preko
pojma krivi¢noprocesne funkcije koju svaki subjekat ostvaruje u toku kri-
vi¢nog postupka. Kriviénoprocesna funkcija je skup delatnosti koje u istom
procesnom cilju preduzimaju odredeni ucesnici postupka tj. institucionalni
izraz podele rada u kriviénom postupku' pa ¢e, prema tome, kriviénoproce-
sni subjekti biti oni subjekti koji, preduzimaju¢i odredene procesne radnje
determinisane njihovim polozajem, vrSe svoje krivicnoporcesne funkcije. U
zavisnosti od funkcije koju kriviénoprocesni subjekti obavljaju u postupku, da
li je ona glavna ili sporedna, proizilazi i podela krivicnoprocesnih subjekata na
glavne i sporedne.

Definicija kriviénoprocesnih subjekata Tome Zivanoviéa takode je
determinisana pojmom krivi¢noprocesnih funkcija; nosioci glavnih delatnosti
ili funkcija postupka su samo sud, tuZzilac i tuzeni a ne i ostali, oni mogu slo-
bodno prema sopstvenoj odluci vrSiti ih ili ne vr$iti uz odredena ogranicenja,
te na taj nacin raspolagati procesnim radnjama sudenja, gonjenja i odbrane.?
Za T. Zivanoviéa je odlu¢ujuéi faktor razgrani¢enja glavnih i sporednih krivi¢-
noprocesnih subjekata taj §to nosioci glavnih delatnosti mogu slobodno njima
raspolagati za razliku od nosilaca sporednih.

Skuli¢ pak isti¢e razliku izmedu izvornih i derivativnih nosilaca osnov-
nih funkcija u krivicnom postupku, pri ¢emu su glavni kriviénoprocesni
subjekti samo oni kojima ta uloga izvorno pripada, a ne oni koji u njithovo ime
i za njihov racun vrse pojedine procesne radnje.’

Glavne krivicnoprocesne funkcije u postupku su funkcija sudenja, optu-
zenja i odbrane. Nosilac funkcije sudenja je sud, funkcije optuzenja ovlas¢eni
tuzilac 1 funkcije odbrane okrivljeni (sa braniocem). Kriviénoprocesni subjekti
— nosioci glavnih funkcija predstavljaju glavne kriviénoprocesne subjekte.

"'Purdié, V. (2014). Krivicno procesno pravo — opsti deo. Ni§: Centar za publikacije
Pravnog fakulteta, 8.

2 Zivanovié, T. (1941). Osnovni problemi gradanskog i krivicnog procesnog prava
(postupka) 2, Beograd, 138.

3 Skuli¢, M. (2009). Krivicno procesno pravo. Beograd: Pravni fakultet Univerziteta
u Beogradu, 97.
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Nosioci sporednih funkcija u krivicnom postupku, kao $to su funkcije vesta-
¢enja 1 svedocenja, su svedoci i vestaci. O ovoj tvrdnji postoje i razlicita
shvatanja u pogledu krivi¢noprocesnih funkcija i njihovim nosiocima a koja ¢e
biti izlozena u slede¢em delu rada.

Pojam krivicnoprocesnog subjekta mozemo definisati i preko prava i
obaveza koje subjekti imaju u postupku. Kriviénoprocesni subjekat nosilac
je prava i duznosti koje mu zakonom pripadaju u krivicnom postupku; kako
izvan krivicnog postuka subjekti nemaju ta prava i duznosti, to ih ¢ini samo
procesnim subjektima — subjektima krivicnog postupka, a ne i ,,subjektima
opsteg pravnog poretka“,

Bejatovi¢ daje hibridnu definiciju krivicnoprocesnog subjekta i to preko
kombinovanja njegovih prava i duznosti u postupku i vrSenja funkcije sa jasno
definisanim ciljem. Prema Bejatovicu

»--.Krivicnoprocesnom subjektu kao procesno sposobnom fizickom ili prav-
nom licu, pripadaju zakonom predvidena prava i duznosti na osnovu kojih on
u kriviénom postupku vrsi odredenu funkciju u cilju ostvarivanja krivi¢no-

procesnog zadatka“,

T. Vasiljevi¢ je dao definiciju krivicnoprocesnih subjekata preko pojma
kriviénoprocesnog odnosa na taj nacin Sto je zakljucio da su kriviénoproce-
sni subjekti oni izmedu kojih se zasniva krivi¢noprocesni odnos, a da su u
tom slucaju ostali samo uéesnici postupka.® U tom sluéaju negira se podela na
glavne i sporedne krivi¢noprocesne subjekte jer postoje samo glavni krivi¢no-
procesni subjekti, dok su ostali samo ucesnici u postupku.

U nekim teorijama kao i u vreme inkvizicije, bila je zastupljena nega-
cija krivi¢noprocesnih stranaka (glavnih krivi¢noprocesnih subjekata, nosilaca
funkcija odbrane i optuzenja) ali je takvo shvatanje odavno prevazideno.’

4 Durdié, V. (2014). Krivicno procesno pravo — opsti deo. Nis: Centar za publikacije
Pravnog fakulteta, 90.

5 Bejatovi¢, S. (2016). Krivicno procesno pravo. Prema Zakoniku o krivicnom po-
stupku iz 2011. godine. Beograd, 126.

¢ Vasiljevié¢, T. (1981). Sistem krivicnog procesnog prava SFRJ. Beograd, 59.

" Henkel, H. (1968). Strafvervahrensrecht. Zweite Auflage. W. Kohlammer Verlag,
Stutgard, 1, 112.
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OSTECENI KAO KRIVICNOPROCESNI SUBJEKAT

U kriviénom postupku vazi nacelo odeljenosti krivicnoprocesnih funk-
cija pri ¢emu vazi pravilo jedan subjekat — jedna funkcija jer se na taj nacin

,-..omogucava najbolje angazovanje svakog krivicnoprocesnog subjekta u
radu u toku postupka ¢uvajuéi njegovo jedinstvo li¢nosti i akcije®.

Medutim, od tog pravila postoje izvesni izuzeci. Naime, postoje i sporedni
subjekti koji vrSe glavne funkcije ali im one originerno ne pripadaju, ve¢ ih
vrse derivativno (branioci — vr$e funkciju odbrane, punomoc¢nici oStecenog
— funkciju optuzenja, zakonski zastupnici — u zavisnosti koga zastupaju).
Takode, glavni subjekti imaju jednu glavnu funkciju, ali ponekad mogu vrsiti
i neke sporedne funkcije. Tako, okrivljeni vrsi funkciju optuzenja (samoop-
tuzenja) kada prizna krivicno delo za koje se tereti jer na taj nacin olaksava
— pomaze ovlaséenom tuziocu, ali i sudu, da vrSe svoje funkcije. Drzavni
organi — sud i javno tuzilastvo, oni pored glavnih funkcija sudenja i optuze-
nja, vrse i druge funkcije uz glavnu jer vode racuna o interesima subjekata u
kriviécnom postupku. Ovo je narocito bilo izrazeno kada je u naSem krivicnom
procesnom pravu postojalo nacelo materijalne istine pa je sud pored funkcije
sudenja obavljao i funkciju optuzenja a i funkciju odbrane. U adversarnom
postupku primera za to je manje ali postoje (sud upozorava sve subjekte u
postupku o njihovim pravima pre davanja odbrane i uzimanja iskaza, priznanje
okrivljenog ne uzima se ,,zdravo za gotovo* vec je, uzimajuéi u obzir interese
okrivljenog, organ postupka duzan da i dalje prikuplja dokaze o uciniocu i
kriviénom delu samo ako postoji osnovana sumnja u istinitost priznanja ili je
priznanje nepotpuno, protivrecno ili nejasno i ako je u suprotnosti sa drugim
dokazima, itd.).

Osteceni kao nosilac krivicnoprocesne funkcije u krivicnom postupku
ima specifican polozaj.

Osteceni se, pre svega, pojavljuje kao sporedni subjekat i nosilac je
sporedne krivi¢noprocesne funkcije. Medutim, u slucaju da se oSteceni javi u
ulozi privatnog ili supsidijarnog tuzioca i preuzme krivicno gonjenje u slucaju
odustanka javnog tuzioca, osteceni postaje glavni krivicnoprocesni subjekat i
nosilac funkcije optuZenja.’

8 Dimitrijevi¢, D. (1982). Krivicno procesno pravo, osmo dopunjeno izdanje. Beo-
grad: Savremena administracija, 81.

° Kriviénoprocesne stranke su glavni kriviénoprocesni subjekti koji zastupaju su-
protne stavove i interese u krivicnom postupku, odnosno koji vrse funkcije optuzbe i od-
brane. To su okrivljeni i ovlas¢eni tuzilac. Kada se govori o ovlaséenom tuziocu pre svega
se misli na javnog tuzioca jer u najveé¢em broju slucajeva upravo on vrsi funkciju optuzbe,
medutim tu funkciju mogu da vrse i supsidijarni i privatni tuzilac.
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Sporedni krivicnoprocesni subjekti se drugacije nazivaju i ucesnici u
postupku ali je sporno u teoriji koji krivicnoprocesni subjekti se tu ubrajaju.
Neki autori pojam sporednog krivicnoprocesnog subjekta shvataju Siroko i
tu ubrajaju sve ostale uéesnike krivicnog postupka, ¢ak i svedoke i vestake.!'”
Ako uzmemo u obzir definiciju Tome Zivanovi¢a da je osnovni kriterijum
razlikovanja izmedu glavnih krivicnoprocesnih subjekata i drugih ucesnika
u kriviénom postupku pravo procesnog raspolaganja i Skuli¢evo shvatanje o
izvornim i derivativnim nosiocima osnovnih krivicnoprocesnih funkcija, onda
u sporedne krivicnoprocesne subjekte mozemo svrstati i branioca okrivljenog
kao 1 punomoc¢nika oSte¢enog, oste¢enog kao tuzioca i privatnog tuzioca. Oni
su ovlasc¢eni na preduzimanje procesnih radnji umesto svojih vlastodavaca, ali
u okviru postavljenih granica (u punomoc¢ju i prema nalogu) izvornih nosilaca
procesnih funkcija, §to znaci da ne poseduju mo¢ (svoje)voljnog raspolaganja
(ne mogu dati priznanje umesto okrivljenog — klijenta).

Shvatanje koje zastupaju Snezana Brki¢ i Momdéilo Grubaé znatno je
uze, 1 kao sporedne krivicnoprocesne subjekte navode samo: 1) oSte¢enog, koji
se javlja na strani javnog tuzioca; 2) fizicko ili pravno lice kome treba izreci
meru oduzimanja imovinske koristi, koje se javlja na strani okrivljenog i 3)
organ starateljstva, koji se javlja na strani suda u maloletnickom postupku.'!
Logika iza ovakvog shvatanja je da, susStinski, sporedne kriviénoprocesne
funkcije ne postoje, a da osnovne funkcije u krivicnom postupku uopste ne
bi trebalo zvati osnovnim jer su jedine krivicnoprocesne funkcije. Navedeni
sporedni kriviénoprocesni subjekti samo doprinose vrSenju osnovnih krivic-
noprocesnih funkcija optuzbe i odbrane, a drugi u€esnici u postupku samo su
nosioci odredenih prava i duznosti ali ne i sporednih krivi¢énoprocesnih funk-
cija, npr. svedoci, dok su nosioci imovinskopravnog zahteva u stvari nosioci
gradanskoprocesnih a ne kriviénoprocesnih funkcija.

Skloni smo da prihvatimo Sire shvatanje da je svaki sporedni krivi¢no-
procesni subjekat nosilac neke sporedne krivicnoprocesne funkcije (svedok
funkcije svedocenja, vestak vestacenja itd.). U tom smislu, oSteceni je svakako
sporedni kriviénoprocesni subjekat, ali, prema nasem misljenju, ¢ak i ako se
pojam kriviénoprocesnih subjekata shvata usko, osteceni bi trebalo da bude
jedini sporedni krivi¢noprocesni subjekat u krivicnom postupku. Korpus prava
1 duznosti, kompleksnost uloga koje u postupku preduzima, ne mogu ostece-
nog svrstati samo kao ,,08te¢enog koji se javlja na strani javnog tuzioca®, tj.

10 Stevanovié, C., Purdi¢, V. (2006). Krivicno procesno pravo — opsti deo. Nis:
Pravni fakultet, Centar za publikacije, 92; Radulovi¢, D. (2009). Krivicno procesno pravo.
Podgorica: Pravni fakultet Univerziteta Crne Gore, 76.

' Brki¢, S. (2017). Teze o procesnim funkcijama u kriviénom postupku. Zbornik
radova Pravnog fakulteta u Novom Sadu, 51(4), 1403, i Gruba¢, M. (2011). Krivicno pro-
cesno pravo. Beograd: Pravni fakultet Univerziteta Union, 195.
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na strani optuzbe jer on ima i brojne druge interese koje ostvaruje u kriviénom
postupku. Argumenti za takvu tvrdnju su brojni:

— u naSem vazecem Zakoniku o krivicnom postupku data je zakonska
definicija pojma krivi¢noprocesne stranke, §to proizilazi iz stranackog ure-
denja naseg krivicnog postupka. Zakon kratko kaze da su stranke tuZilac i
okrivljeni'? a u prethodnoj tacki razjasnjava se da je tuzilac u stvari javni tuzi-
lac, privatni tuzilac i o§teceni kao tuzilac.” OSteéeni nije stranka u krivicnom
postupku, on je sporedni krivicnoprocesni subjekat ili uc¢esnik u postupku, u
svim svojim ulogama, osim u slu¢aju kada se javi u ulozi privatnog ili supsidi-
jarnog tuzioca. Osteéeni moze biti i nosilac nekih dodatnih sporednih funkcija
kao $to je npr. funkcija svedocCenja u slucaju da se javi kao svedok u krivicnom
postupku sto se cesto deSava buduci da je, po logici stvari, on taj koji raspo-
laze odlu¢nim ¢injenicama o kriviénom delu i uéiniocu. Osteceni svedok je po
prirodi stvari svedok optuzbe i tada mozemo govoriti o oSte¢enom na strani
javnog tuzioca. Osteceni sa predlogom za krivicno gonjenje takode je osteceni
koji se ,,javlja na strani javnog tuzioca“ jer je predlog za krivicno gonjenje
neophodni uslov za preduzimanje krivicnog gonjenja od strane javnog tuzioca
u slucaju krivicnih dela za koje se gonjenje preduzima po sluzbenoj duznosti.
Elem, u oba navedena slucaja, osteceni ¢e imati i opsta prava koja mu pripa-
daju samo kao oste¢enom, a oSteceni koji podnosi predlog za krivicno gonjenje
istovremeno moze biti i svedok ali i da istakne imovinskopravni zahtev.

— Dalje, osteceni sa imovinskopravnim zahtevom jeste nosilac gradan-
skopravne funkcije ali je i ovlas¢en da svoje pravo na ostvarenje imovinskih
interesa realizuje u okviru krivicnog postupka. Isticanjem imovinskopravnog
zahteva u krivicnom postupku zapocinje adhezioni ili pridruzeni kri-
viéni postupak u kojem sada oSteceni sa imovinskopravnim zahtevom ima
funkciju tuzioca — glavnog gradanskoprocesnog ali sporednog kriviénoproce-
snog subjekta.

— Bez obzira da li se oSte¢eni nade u nekoj od ovih dodatnih uloga ili
ne, procesni subjektivitet mu se ne moze negirati jer mu po slovu zakona
pripada zagarantovani korpus prava i obaveza u krivicnom postupku. Prava
oste¢enog propisana su ¢l. 50, st. 1. Zakonika o krivicnom postupku. [zmedu
ostalog, on ima pravo da: angaZzuje punomocnika iz reda advokata, razmatra
spise i razgleda predmete koji sluze kao dokaz, bude obavesten o odbacivanju
kriviéne prijave ili o odustanku javnog tuzioca od krivi¢nog gonjenja, pod-
nese prigovor protiv odluke javnog tuzioca da ne preduzme ili da odustane

12 C1. 2, t. 9. Zakonika o kriviénom postupku, Sluzbeni glasnik RS, br. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021. — odluka US i 62/2021.
— odluka US.

13 Tzraz oSteceni kao tuzilac nije dovoljno precizan jer terminoloski obuhvata i po-
jam privatnog tuzioca koji je ve¢ prethodno naveden.
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od kriviénog gonjenja; prisustvuje pripremnom rocistu i glavnom pretresu i
ucestvuje u izvodenju dokaza, bude obavesten o ishodu postupka i da mu se
dostavi pravnosnazna presuda... Osteceni prirodno moze biti zainteresovan za
ishod krivi¢nog postupka pri tom ne vr$eéi samo funkciju optuzbe, npr. moze
odbiti da svedoci ili odustati od datog predloga za kriviéno gonjenje, ali mu se
u tom slucaju druga prava ne mogu uskratiti. On ne mora biti zainteresovan ni
za imovinsku satisfakciju, moze odluciti da ne podnese predlog za ostvarivanje
imovinskopravnog zahteva pri ¢emu pokazuje da nije voden samo i iskljuéivo
ekonomskim interesima ve¢ i interesima morala i pravde. Evropski sud za
ljudska prava je u svojim ranijim odlukama isticao da pravo na pristup sudu i
pravo na pokretanje krivicnog postupka oSte¢enog nije samostalno, veé zavi-
sno od prava oSte¢enog da pokrene gradanski postupak u skladu s nacionalnim
pravom i zahteva naknadu $tete. Na ovaj nacin, iako progresivan u mnogim
svojim odlukama, Sud je u velikoj meri ograni¢avao oSte¢enom pravo na pri-
stup sudu® jer isti opravdava samo postojanjem imovinskog interesa na strani
ostecenog, dok ne §titi pravo ostecenog da se pridruzi krivicnom postupku iz
drugih razloga — radi zadovoljenja pravde, moralnih principa, odmazde itd.

— Moralnu satisfakciju oste¢eni moze ostvariti u slucaju izricanja mere
bezbednosti javnog objavljivanja presude kao i ako se u toku postupka okri-
vljeni izvini o$te¢enom, prizna krivi¢no delo, pokaze stvarno kajanje, izmiri
se sa njim u postupku medijacije... Takode, oSteceni se u krivicnom postupku
moze pojaviti radi zastite svoje licne bezbednosti, §to moze biti ostvareno na
razli¢ite nacine: izricanjem mere bezbednosti zabrane priblizavanja i komuni-
kacije sa oSte¢enim, odredivanje mera posebne zastite svedoka kada se oStec¢eni
nade u toj ulozi, odredivanje mera zastite od nasilja u porodici itd. OSteceni
¢e Cesto biti zainteresovan za restituciju, uspostavljanje stanje onakvog kakvo
je bilo pre izvrSenja krivicnog dela (obaveze koje se odreduju prilikom pri-
mene oportuniteta to pokazuju — osumnji¢enom moze biti naloZeno da otkloni
Stetnu posledicu nastalu izvrSenjem kriviénog dela, da ispuni dospele obaveze
izdrzavanja, da se podvrgne odvikavanju od alkohola ili opojnih droga, da se
podvrgne psihosocijalnom tretmanu radi otklanjanja uzroka nasilnickog pona-
Sanja, da izvr$i obavezu ustanovljenu pravnosnaznom odlukom suda, odnosno
postuje ogranic¢enje utvrdeno pravnosnaznom sudskom odlukom).

— Na kraju, da se oSte¢eni ne javlja samo ,,na strani javnog tuzioca‘
najbolje govori ¢injenica da je zakonodavac uvideo potrebu donoSenja lex
specialis-a zbog specifi¢nosti pojedininih krivi¢nih dela koja zahtevaju detalj-
niju regulaciju. Tako je usvojen Zakon o sprecavanju nasilja u porodici koji,

14 Perez v. France, (App. No. 47287/99), 12. 2. 2004.

15 11i¢, G. (2012). Osteceni i standardi ljudskih prava u kriviénom postupku. Anali
pravnog fakulteta u Beogradu, 60(2), 158.
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izmedu ostalog, reguliSe i ,hitnu, blagovremenu i delotvornu zastitu i podr-
§ku Zrtvama nasilja u porodici“'®. Na taj nacin je prepoznato da oSte¢enima
pojedinih krivi¢nih dela treba pruziti dodatnu zastitu i pomo¢ Sto prevazilazi
shvatanja o tradicionalnom uce$c¢u ostecenog samo u svojstvu svedoka u kri-
vicnom postupku. Treba napomenuti i da je Akcionim planom za Poglavlje
23 predvideno uspostavljanje sluzbi za podrsku Zzrtvama do 2018. godine na
nivou cele Srbije!” $to je i realizovano.

NOVA SHVATANJA O KRIVICNOPROCESNIM SUBJEKTIMA
(OSTECENOM I ZRTVI KRIVICNOG DELA)

Osteceni je, kako smo videli, sporedni kriviénoprocesni subjekat sa spe-
cificnim pravima i obavezama u krivicnom postupku koji se moze naci u vise
uloga i vrsiti jednu ili vise kriviénoprocesnih funkcija istovremeno, $to njegov
polozaj ¢ini izuzetno kompleksnim. Ali, da li ima mesta tvrdnji da oStec¢eni
moze biti nosilac i glavne kriviénoprocesne funkcije u postupku?

Naime, oSteceni koji je u krivicnom postupku privatni ili supsidijarni
tuzilac, nosilac je glavne krivicnoprocesne funkcije optuzenja pri ¢emu u toj
tvrdnji nema niceg spornog. Problem nastaje kada probamo da postavimo
hipotezu da je oSteceni, koji nije istovremeno i tuzilac u kriviénom postupku,
nosilac glavne krivi¢noprocesne funkcije.

Odgovor na ovo pitanje mozemo da probamo da damo iz ugla tipa kri-
vi¢nog postupka. Vladajué¢i model je bipolarni model krivicnog postupka u
kome, u kriviénim postupcima gde krivicno gonjenje preduzima javni tuzi-
lac u ime drzave, postoji odnos izmedu dve suprotstavljene strane — drzave i
okrivljenog. Uvodenje instituta zrtve krivicnog dela prouzrokovalo je pojavu
novog trodimenzionalnog, trostranog modela krivicnog postupka koji, pored
odnosa drzava—okrivljeni, ukljucuje i zrtvu kriviénog dela.'”® Tako, dok je
osteceni samo ucesnik u dvodimenzionalnom modelu krivicnog posupka gde

16 (1. 2. Zakona o spredavanju nasilja u porodici, Sluzbeni glasnik RS, br. 94/2016. i
10/2023. — dr. zakon.

17 Akcioni plan za poglavlje 23, finalna verzija septembar 2015, dostupno na: https://
www.mpravde.gov.rs/files/Akcioni%20plan%20PG%2023%20Treci%20nacrt-%20Konac-
na%?20verzijal%201.pdf, pristupljeno 30. 10. 2025. godine. Revidirani Akcioni plan za
Poglavlje 23 — Pravosude i osnovna prava, jul 2020. godine, dostupno na: https://www.
mpravde.gov.rs/files/Revidirani%20AP23%202207.pdf, pristupljeno 30. 10. 2025. godine.

8 Tomasevi¢, G., Paj¢i¢, M. (2008). Subjekti u kaznenom postupku: pravni polozaj
zrtve 1 oStecenika u novom hrvatskom kaznenom postupku. Hrvatski ljetopis za kazneno
pravo i praksu. 15(2), 823. Beloof, Douglas E. (1999). Third Model of Criminal Process.
The Victim Participation Model. Utah Law Review, 290.
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su glavni akteri drzava i okrivljeni, zrtva krivicnog dela je glavni krivi¢no-
procesni subjekat i nosilac trostranog odnosa drzava—okrivljeni—Zrtva. Ako
posmatramo tripartitni model krivicnog postupka, Zrtva krivicnog dela bi
predstavljala glavni krivicnoprocesni subjekat koji je nosilac nove osnovne
kriviénoprocesne funkcije u krivicnom postupku — zastite interesa zrtve.

Odnos izmedu pojma ostecenog i zrtve dodatno se komplikuje u adverzi-
jalnom tipu krivi¢nog postupka kakav je kriviéni postupak u Srbiji, na temelju
reformi iz 2011. godine. Ovaj tip kriviénog postupka nastao je na temelju isto-
rijskog optuznog (akuzatorskog) modela kriviénog postupka pri cemu se moze
reci da je u pitanju

»..-savremeni krivi¢ni postupak koji je prihvatio dostignuéa optuznog sistema

kriviénog postupka na planu izvodenja krivi¢noprocesnih radnji'’.

Nacelo raspravnosti (kontradiktornosti) klju¢ni je elemenat adverzijalnog tipa
kriviénog postupka.

,»U tom kontekstu, moguénost krivi¢nopravnih stranaka da iznesu
sopstveni stav o krivi¢noj stvari, ali i da se izjasne o stavu suprotstavljene
stranke, kao okosnice nacela kontradiktornosti, ¢ine ugaoni kamen postupka
utvrdivanja odlu¢nih ¢injenica.“*

Ovakav postupak nastao je u specificnim istorijskim okolnostima u Engleskoj
u kojima su se plemici suocavali sa optuzbama o izdaji (uglavnom vezane za
dinastijsko nasledivanje i religijski establiSment) kako bi prevazisli teSkoce
u odbrani koje bi im organ gonjenja nametnuo.?! Njima nije bio problem da
angazuju skupog advokata, te se ovaj kriviéni postupak drugacije nazivao i
,»krivi¢ni postupak voden advokatima“.?> Sustina leZi u mogucnosti datoj optu-
zenom da izazove slucaj protiv njega prezentovan od strane drzave, u ¢emu
lezi, prema nekim autorima, nemogucnost u¢es¢a zrtve kriviénog dela.?
Adverzijalni tip krivi¢énog postupka je

»---snazan sudar dokaza prezentovanih od strane stranaka u postupku u strogo
strukturisanom forenzickom okruzenju‘?*,

19 Knezevié, S. (2012). The adversity principle in criminal procedure. Pravo. Teorija
i praksa, 29(7-9), 86.

2 Ibid., 86.

2! Langbein, J. H. (2003). The origins of adversary criminal trial. OUP Oxford, 3.

2 Ibid., 1, 3.

2 Kirchengast, T. (2013). Victim lawyers, victim advocates and the adversarial cri-
minal trial. New Criminal Law Review, 16(4), 569.

2 Landsman, S. (Ed.) (1988). Readings on Adversarial Justice. The American Ap-
proach to Adjudication. West Academic Publishing.
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Tu, po logici stvari, mesta za neku znacajniju ulogu zrtve tesko da moze biti.
Adverzijalni (kontradiktorni, suprotstavni) postupci u jurisdikcijama common
law imaju tendenciju da iskljuéuju zZrtvu krivi¢nog dela.”> U anglosaksonskim
zemljama postoje izjave o uticaju na zrtvu (impact statement) koje, moze se
re¢i, pruzaju odredenu ulogu zrtvama. Medutim, one se daju nakon osude, ali
pre izricanja kazne, i takve izjave mozda neée uticati na stvarni ishod izricanja
kazne, ve¢ samo omogucavaju terapeutsko iskustvo koje moze podstaci opo-
ravak zrtve.?

Ukljucivanje zrtve zahtevalo bi radikalnu promenu koncepcije samog
adverzijalnog tipa kriviénog postupka, udaljavajuéi se drasti¢no od njegove
sustine, toliko da se viSe ne bi mogao nazvati adverzijalnim. U tom smislu, u
adverzijalnom tipu krivicnog postupka, oSteceni je sporedni a ne glavni kri-
vic¢noprocesni subjekat, a Zrtva krivicnog dela svoja prava na podrsku i pomo¢
moze ostvarivati ali van okvira krivicnog postupka.

POJAM OSTECENOG I ZRTVE KRIVICNOG DELA
I1Z NORMATIVNIH AKATA

Lice oste¢eno krivicnim delom, pokretanjem krivi¢nog postupka ¢iji je
cilj rasvetljenje krivicnog dogadaja, postaje sporedni kriviénoprocesni subje-
kat u krivicnom postupku. Nas§ zakonodavac poznaje samo pojam osSte¢enog
kao ,lice ¢ije je licno ili imovinsko pravo krivicnim delom povredeno ili
ugrozeno?’,

Novi Nacrt Zakona o izmenama i dopunama Zakonika o krivicnom
postupku priklanja se idejnom resenju datom u Direktivi 2012/29/EU Evrop-
skog parlamenta i Saveta o ustanovljenju minimalnih standarda za prava,
podrsku i zastitu zrtava krivicnih dela kako bi preciznije definisao pojam oste-
¢enog. Prema Direktivi, zrtva krivicnog dela je

,...fizicka osoba koja je pretrpela Stetu, ukljucujuéi telesnu, psihicku ili emo-
cionalnu Stetu ili ekonomski gubitak koji je direktno uzrokovan krivicnim
delom®, ali i ,,¢lanovi porodice osobe Cija je smrt direktno uzrokovana krivic-
nim delom i koji su pretrpeli $tetu kao posledicu smirti te osobe“*.

% Kirchengast, T. (2013). Victim lawyers, victim advocates and the adversarial cri-
minal trial. New Criminal Law Review, 16(4), 568.

2 Ibid., 568.

27 Znalenje izraza“ — CI. 2, st. 1, t. 11. Zakonika o krivinom postupku RS.

% (1. 2, (a) i). CL 2, (a) ii, European Union: Council of the European Union, Di-
rective 2012/29/EU of the European Parliament and of the Council of 25 October 2012
establishing minimum standards on the rights, support and protection of victims of crime,
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Pojam ostecenog iz Nacrta faktic¢ki se izjednacuje sa pojmom zrtve kriviénog
dela iz Direktive 2012/29/EU s tim $to se zadrzava jezicki termin ,,0Ste¢eni‘ jer
je u skladu sa srpskom pravnom tradicijom.?” Prema Nacrtu, ,,08teceni” je lice
¢ije je licno ili imovinsko pravo kriviénim delom povredeno ili ugrozeno, kao
1 bracni drug lica ¢ija smrt je posledica krivicnog dela, lice sa kojim je Ziveo
u vanbrac¢noj ili kakvoj drugoj trajnoj zajednici Zivota, deca, roditelji, usvoje-
nik, usvojilac, brat, sestra i zakonski zastupnik tog lica.*® Pojmom oSte¢enog
iz Nacrta obuhvacene su direktne i indirektne zrtve krivicnog dela. Obicno je
direktna zrtva ona koja je pretrpela neku Stetu — povrede telesnog integriteta
ili zdravlja, ekonomski gubitak, emocionalnu patnju, mentalne povrede, dok
je indirektna zrtva — ¢lan porodice primarne Zrtve, lice koje je izdrzavano od
strane neposredne zrtve ili lica koja su pretrpela Stetu ,,prilikom pokusaja da
pomognu zrtvi u nevolji ili da sprec¢e nanosenje Stete tre¢em licu®.

Pomenutoj definiciji zrtve krivicnog dela date u Direktivi 2012/29/EU,
koja je ujedno i najpoznatija i ,,najimplementiranija®“, prethodili su brojni
pokusaji definisanja pojma zrtve krivicnog dela u teoriji i u medunarodnim
dokumentima. Razvojem viktimoloske nauke 40-tih godina dvadesetog veka,
pocinje da se razvija potreba za izdvajanjem i uobli¢avanjem pojma Zrtve Kri-
vi¢nog dela. Npr. u teoriji se pojam zrtve definisao prvo u cilju razjasnjenja
¢inilaca koji uti€u na razvoj kriminalnog ponasanja, ucinilac i njegova Zrtva
posmatraju se kao tzv. ,kriminalni par* (Gulota), a

»---Klju¢ njihovog razumevanja lezi upravo u specifi¢noj dinamici koja se
sastoji iz niza interakcija uéesnika® (Fatah)?!,

a zatim i kao prosireni pojam gde se,

»--.pored tradicionalnih, ovde ubrajaju i zrtve drugih nedaca kao §to su ratovi,
prirodne katastrofe i stavlja akcenat na pomo¢ i podrsku zrtvama“3?.

and replacing Council Framework Decision 2001/220/JHA, dostupno na: https://eur-lex.
europa.eu/legal-content/SR/TXT/?uri=CELEX%3A32012L0029, pristupljeno: 25. 2. 2025.

» Bejatovi¢, S. (2020). Zrtva kriviénog dela i kriviénopravni instrumenti zastite
(medunarodni pravni standardi, regionalna krivicna zakonodavstva, primena i mere una-
predenja zastite). Zrtva krivicnog dela i krivicnopravni instrumenti zastite (medunarodni
pravni standardi, regionalna krivicna zakonodavstva, primena i mere unapredenja zastite),
ur. Bejatovi¢, S. Beograd: Misija OEBS u Srbiji, 19.

30 CI. 1. Nacrta zakona o izmenama i dopunama Zakonika o kriviénom postupku,
dostupno na: https://www.mpravde.gov.rs/ sekcija/53/ radne-verzije-propisa.php, pristu-
pljeno: 25. 2. 2025.

31 Ignjatovi¢, D., Simeunovié¢-Pati¢, B. (2011). Viktimologija. Beograd: Pravni fakul-
tet Univerziteta u Beogradu, 14.

2 Jbid., 15.
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Kasnije se, u medunarodnim dokumentima, uporedo sa razvitkom
viktimoloske misli, taj novi pojam zrtve krivicnog dela uvodi kao deo medu-
narodnih standarda i definiSe — umesto ili pored pojma oStecenog. Deklaracija
UN osnovnih pravnih principa za Zrtve krivi¢nih dela i zloupotrebe moci iz
1985. godine, kao prvi dokumenat takve vrste, definise zrtvu krivi¢nog dela kao

,-..0sobu koja je, samostalno ili kolektivno, pretrpela Stetu, ukljucujuéi
fizicke ili mentalne povrede, emocionalnu patnju, ekonomski gubitak ili zna-
¢ajno narusavanje svojih osnovnih prava, usled ¢injenja ili ne€injenja koje
predstavlja krSenje nekog od kriviénih zakona Zemlje ¢lanice, ukljucujuéi i
one zakone kojima se zloupotreba mo¢i propisuje kao krivi¢no delo**.

Takode, pojam ,zrtva“ prema Deklaraciji obuhvata i uzu porodicu ili lica
zavisna od neposrednih Zrtava, kao i osobe koje su pretrpele Stetu prilikom
pokusaja da pomognu Zrtvi u nevolji ili da sprece nanosenje §tete trecem licu.**
U medunarodnim dokumentima koji reguliSu kriviéni postupak koji
se vodi povodom nasilne smrti lica, definiSu se posredne i neposredne zrtve
krivi¢nih dela —
»-..08teceni koji je pretrpeo teSke povrede telesnog integriteta ili zdravlja i u
tom smislu predstavlja neposrednu zrtvu®, i ,,lice koje je izdrzavano od strane
lica usmréenog kriviénim delom i predstavlja posrednu zrtvu‘.*

KORPUS PRAVA ZRTAVA KRIVICNIH DELA

Svi medunarodni dokumenti ¢iji je predmet regulisanja pojam zrtava
krivi¢nih dela, imaju za cilj prevashodno poboljsati njihov polozaj te im osi-
gurati dodatnu zastitu i pomo¢. Sustina nije u pukom uvodenju novog pojma
ve¢ na poboljSanim garancijama na koje zrtve krivicnih dela mogu da racunaju
od strane organa postupka u svojim nacionalnim jurisdikcijama. Direktiva
2012/29/EU u prava zrtava sa posebnim potrebama zastite ubraja: pravo na
zaStitu, pravo na izbegavanje kontakta izmedu Zrtve i pocinitelja, pravo na
zastitu zrtava tokom istraga u krivicnom postupku, pravo na zastitu privatno-
sti, pravo na pojedina¢nu procenu Zrtava radi utvrdivanja posebnih potreba

33 C1. 1. UN General Assembly, Declaration of Basic Principles of Justice for Vic-
tims of Crime and Abuse of Power: A/RES/40/34, 1985.

3 Ibid., ¢l. 2.
35 (1. 2. Council of Europe, European Convention on the Compensation of Victims of
Violent Crimes, European Treaty Series No. 116, Strasbourg, 1983.
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zastite, pravo na zastitu zrtava s posebnim potrebama zastite tokom kriviénog
postupka i pravo na zastitu dece kao zrtava tokom krivi¢nog postupka.®

Procesna zastita zrtve kriviénog dela standardno je postavljena u nasem
ZKP kao deo zastite svedoka i osteCenog kao svedoka u krivicnom postupku
a sastoji se iz: osnovne zastite, zaStite posebno osetljivog i zastite zastice-
nog svedoka.’’

U Nacrtu je predvideno prosirenje pojma oSte¢enog i pobolj$anje njego-
vog polozaja po uzoru na medunarodnopravne akte i to u tri pravca: 1) jasnije
definisanje pojma oSte¢enog i uveden §iri obim prava; 2) prosireno pravo na
obaves$tavanje oSte¢enog; 3) poboljSana zastita od sekundarne viktimizacije.*®
Pored ve¢ postojecih, dodata su slede¢a prava: 1) pravo na prevodioca, odno-
sno tumaca u skladu sa odredbama ovog zakonika; 2) na besplatan i poverljiv
pristup sluzbama za pomo¢ i podr§ku; 3) da bude obavesSten o vrsti i na¢inu
ostvarivanja medicinske, psiholoske i druge stru¢ne pomoc¢i, podrske i zastite
u skladu sa zakonom; 4) da na li¢ni zahtev ima pratnju lica od poverenja pri
preduzimanju radnji u kojima ucestvuje, osim ukoliko se time ne bi Stetilo
interesima postupka; 5) da bude obavesten o fazi postupka, preduzetim rad-
njama i merama povodom krivi¢ne prijave koju je podneo, odnosno predloga
za kriviéno gonjenje, osim ako se time ne bi Stetilo interesima postupka; 6) da
bez odlaganja, na li¢ni zahtev, bude obavesten o ukidanju pritvora ili bekstvu
okrivljenog iz pritvora, kao i merama koje su preduzete radi njegove zastite,
ukoliko je to potrebno; 7) da bude ispitan kao svedok bez nepotrebnog odlaga-
nja, minimalan broj puta i samo ukoliko je to neophodno za vodenje postupka;
8) na besplatnu pravnu pomo¢ u skladu sa zakonom.* Prilikom unakrsnog
ispitivanja posebno osetljivog svedoka ili svedoka koji je maloletno lice na
glavnom pretresu zabranjeno je postavljanje pitanja koja predstavljaju navode-
nje na odgovor ili se zasnivaju na pretpostavci da je svedok izjavio nesto Sto
nije izjavio.*

Pozitivni su predlozi dati u Nacrtu o uvodenju novih prava Zrtava kri-
vicnih dela koji su u skladu sa dostignutim medunarodnim standardima,

36 C1. 18-24. European Union: Council of the European Union, Directive 2012/29/
EU of the European Parliament and of the Council of 25 October 2012 establishing mi-
nimum standards on the rights, support and protection of victims of crime, and replacing
Council Framework Decision 2001/220/JHA, dostupno na: https://eur-lex.europa.cu/lega-
1-content/SR/TXT/?uri=CELEX%3A32012L0029, pristupljeno: 25. 2. 2025.godine.

37 C1. 102-112. Zakonika o kriviénom postupku RS.

3% Milojevi¢, M. (2025). Polozaj osteCenog u pravnom sistemu Republike Srbije — de
lege lata i de lege ferenda. Pravni horizonti, 8, 194—195.

39 1. 23. Nacrta zakona o izmenama i dopunama Zakonika o kriviénom postupku,
dostupno na: https://www.mpravde.gov.rs/ sekcija/53/radne-verzije-propisa.php, pristuplje-
no: 25. 2. 2025.

4 (1. 50. Nacrta.
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kao i zabrane postavljanja sugestivnih pitanja prilikom unakrsnog ispitiva-
nja posebno osetljivog svedoka, ali su istovremeno izostala neka bitna prava
kao Sto je sastavljanje individualnog plana za zastitu i pomo¢ Zrtvi i pravo na
postovanje Zrtvinog privatnog zivota.*' Inace, pravo osteéenog na sastavljanje
individualnog plana za zastitu i pomo¢ zrtvi koji saCinjava grupa za koordina-
ciju i saradnju predviden je za Zrtve posebnog krivi¢nog dela nasilja u porodici
Zakonom o spre¢avanju nasilja u porodici.*?

ODNOS POJMA OSTECENOG I ZRTVE KRIVICNOG DELA

Autori koji tvrde da pojam zrtve krivicnog dela nije potrebno uvesti u
zakonodavstvo jedne zemlje po uzoru na medunarodne standarde ovakvo
svoje shvatanje pravdaju ¢injenicom da je pojam zrtve krivicnog dela uzi od
pojma ostecenog te da bi se suzavala procesna zastita ukoliko bi zakonodavac
Stitio samo Zrtvu, a ne i o§tecenog pravilima sekundarne viktimizacije.* UZi je
pojam zrtve od pojma oSte¢enog u hrvatskom pravu, prema slovu zakona, jer
je ostecenik

,.-..zrtva kaznenog dela i pravna osoba na ¢iju je Stetu kazneno delo uc¢injeno

i koje sudeluju u svojstvu oStec¢enika u kriviénom postupku‘.

Iz navedenog proizilazi da oSte¢eni moze biti i fizicko i pravno lice na ¢iju
je Stetu delo priCinjeno, a pojam Zrtve vezuje se prevashodno za fizicka lica.
Takode, u Makedoniji oSteceni je

,--.pored zrtve, i drugo lice ¢ije je liéno ili imovinsko pravo povredeno ili
ugrozeno kriviénim delom i koje uéestvuje u krivicnom postupku prikljuciva-
njem kriviénom gonjenju ili radi ostvarivanja imovinskopravnog zahteva“*,

O tome koji je pojam §iri ili uzi — pojam ostecenog ili pojam zrtve, postoje
razli¢ita miSljenja u teoriji i praksi. Pitanje je izuzetno kompleksno tako da
smatramo da se na njega ne moze dati jednostavan odgovor. Ako posmatramo

4 Milojevi¢, M. (2025). Posebno ranjive kategorije Zrtava krivi¢nih dela u srpskom
pravu. Journal of Social Sciences, 17(1), 65.

42 (1. 31, st. 1. Zakona o spre¢avanju nasilja u porodici.

4 Skulié, M. (2016). Polozaj zrtve kriviénog dela / odte¢enog u kriviénopravnom
sistemu Srbije uopste i u odnosu na Direktivu EU 2012-29, u: Kaznena reakcija u Srbiji, 6
deo, (ur. Ignjatovi¢, P.), edicija Crimen, Pravni fakultet Univerziteta u Beogradu, 42.

# (1. 202, st. 12. Zakona o kaznenom postupku, urednicki pro&iséeni tekst, Narodne
novine, br. 152/08, 76/09, 80/11, 91/12. — Odluka i Rjesenje USRH, 143/12, 56/13, 145/13.
i152/14.

4 (I 21, st. 1, t. 4. Zakona za krivi¢nata postapka, Sluzben vesnik na RM, br. 150,
od 18. 11. 2010 godina.
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ostecenog kao sporednog kriviénoprocesnog subjekta u krivicnom postupku,
njegov pojam je uzi jer je determinisan njegovom ulogom u krivicnom
postupku; prava i obaveze zakonom su mu dodeljene kako bi vrSio odredenu
funkciju u ostvarivanju cilja krivicnog postupka — rasvetljenja i razreSenja kri-
viéne stvari. Zrtvi kriviénog dela pak pripadaju prava koja se prostiru ire od
samog krivicnog postupka, pre i nakon njegovog zavrSetka, kako bi se zrtvi
osigurala delotvorna pomo¢ i podrska u cilju potpune reintegracije u drustvo.
Naime, uz pojam Zrtve primarno su povezana prava izvanprocesne i procesne
zastite; zrtva moze, ali i ne mora, imati interesa i viSe od onoga §to je nuzno
za ucestvovanje u krivicnom postupku u ,,svrhu promicanja vlastitih procesnih
interesa“.* Prva skupina prava nema veze sa sudelovanjem zrtava u krivic-
nom postupku, Sta viSe, neka od njih, pa i ono najvaznije, pravo na pristup
sluzbama za pomo¢ zrtvama krivi¢nih dela, nezavisna su o tome je li kriviéno
delo uopste prijavljeno.*” Osteceni je Zrtva kriviénog dela koja ucestvuje u kri-
vicnom postupku, ali postoje zrtve koje nisu deo krivicnog postupka i u njemu
ne ucestvuju, kao Sto postoje oSteceni koji nisu zrtve krivicnog dela (pravna
lica, osteceni koji nisu ukljuceni u sistem pomo¢i i podrske zrtvama).

Posmatrano sa normativnog aspekta, mozemo uporediti pojmove oste-
¢enog i zrtve krivicnog dela sadrzane u medunarodnim dokumentima i nasim
nacionalnim zakonima. Pojam zrtve dat u Deklaraciji iz 1985. godine najsiri
je ako se posmatraju kategorije zrtava koje obuhvata, tako da se moze reci da
je siri od pojma oste¢enog u vazeéem Zakoniku o krivicnom postupku ali i od
pojma predvidenog u Nacrtu i Deklaraciji iz 2012. godine jer u tom slucaju ne
obuhvata ,,0sobe koje su pretrpele Stetu prilikom pokusaja da pomognu zrtvi
u nevolji ili da sprece nanosenje Stete treCem licu.” Takode, ,,0s0ba se moze
smatrati Zrtvom*, prema ovoj Deklaraciji iz 1985. godine,

»...bez obzira na to da li je ucinilac kriviénog dela identifikovan, uhapsen, da

li mu se sudi ili je osuden i bez obzira na porodi¢ne odnose koji mogu posto-

jati izmedu uéinioca i Zrtve®.*

Teorijski posmatrano, neki autori obim ovih pojmova posmatraju u
odnosu na tip kriviénog postupka. Istorijski, oSteé¢eni je oduvek bio deo kri-
vicnog postupka u odredenom obimu (osim u inkvizitorskom tipu postupka),

kao stranka ili uc¢esnik u postupku, ali je uvek bio na ,,marginama krivi¢nog

4 Buri¢, Z. (2020). Zrtve kaznenih djela i kazneno zakonodavstvo Hrvatske, u: Zr-
tva krivicnog dela i krivicnopravni instrumenti zastite (medunarodni pravni standardi, re-
gionalna krivicna zakonodavstva, primena i mere unapredenja zastite), (ur. Bejatovic, S.).
Beograd: Misija OEBS u Srbiji, 139.

47 Ibid., 137.

# C1. 2. UN General Assembly, Declaration of Basic Principles of Justice for Vic-
tims of Crime and Abuse of Power: A/RES/40/34, 1985.
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postupka“® ostvaruju¢i svoja prava pretezno kroz ulogu svedoka. Tako stoje
stvari kada je re¢ o bipolarnom tipu postupka, dok, kao $to smo imali prilike
da vidimo u jednom od prethodnih poglavlja, postoji i trostrani model krivic-
nog postupka u kome je zrtva kriviénog dela glavni kriviénoprocesni subjekat
inosilac trostranog odnosa drzava—okrivljeni—zrtva. Tas izmedu pojma oStece-
nog i zrtve prevagnuo je u korist zrtve ako za kriterijum razlikovanja uzmemo
tip krivicnog postupka jer je Zrtva krivicnog dela glavni krivi¢noprocesni
subjekat dok je osteceni znatno uzi pojam jer prema ovom kriterijumu pred-
stavlja sporednog krivi¢noprocesnog subjekta. U adverzijalnom tipu krivi¢nog
postupka, kao $to smo videli, ulozi zrtve krivicnog dela nema mesta.

U teoriji postoji, ne toliko rasprostanjeno ali ga je interesantno napo-
menuti, glediSte kako je i1 okrivljeni Zrtva krivicnog dela jer je, zajedno sa
oste¢enim deo tzv. ,,socijalne patologije®. U stvari, Zrtva kriviénog dela je
zrtva samo u sekundarnom pogledu, dok je izvorna Zrtva zapravo ucinilac jer
predstavlja tacku u kojoj socijalna patologija izbija na povrsinu.’!

Najsiri pojam zrtve pak obuhvata i drzavu i drustvo kao indirektne zrtve
izvrSenog krivi¢nog dela. Tako autori u modernom krivicnom pravu izdvajaju
tri tipa zrtve krivicnog dela: javnost, lice oste¢eno krivicnim delom i zrtvu u
pravu (victim-in-law) pri ¢emu je Zrtva u pravu

,--.1dentifikovana u samom zakonskom tekstu iako ona nikada nije trazila
zaStitu, kao posledica paternalisti¢ke tacke glediSta modernih legislatora“.>?

U literaturi, autori koji smatraju da je pojam zrtve uzi od pojma oSte-
¢enog, ujedno i negiraju potrebu za uvodenjem pojma zrtve pravdajuci takav
stav time da se na taj nacin ,,samo nepotrebno smanjuju nivoi zastite odredenih
kategorija lica“>3. Kao negativne strane uvodenja pojma Zrtve u na§ zakono-
davni sistem i razlozi zaSto treba ostati pri pojmu ostecenog, navode se:

4 Jedino je oSteceni u akuzatorskom tipu postupka bio ovla$éeni tuZzilac; u tako ure-
denom modelu privatno lice oSte¢eno krivicnim delom bilo je glavni krivi¢noprocesni su-
bjekat jer se smatralo da je krivi¢no delo privatna stvar stranaka, da ne doti¢e javni interes
te je 1 kriviéni proces nalikovao na gradansku raspravu.

%0 ovom pojmu detaljnije su pisali eminentni teoretiCari sa prostora bivsih jugo-
slovenskih republika: Separovi¢, Z. (1987). Kriminologija i socijalna patologija. Zagreb:
Narodne novine; Boskovi¢, M. (2002). Kriminologija s penologijom. Socijalna patologija,
Deo 2. Novi Sad: Pravni fakultet, Centar za izdavacku delatnost.

31 Svetli¢, R. (2020). Posebno ranjive kategorije zrtava kriviénih dela i slovenacko
kriviéno zakonodavstvo — teorija, norma i praksa, u: Zrtva krivicnog dela i krivicnoprav-
ni instrumenti zastite (medunarodni pravni standardi, regionalna krivicna zakonodavstva,
primena i mere unapredenja zastite), ur. Bejatovi¢, S. Beograd: Misija OEBS u Srbiji, 124.

52 Hallevy, G. (2006). Victim’s Complicity in Criminal Law, 2 IJPS 72. Internatio-
nal Journal of Punishment and Sentencing, 2(2), 77, 79.

53 Skulié¢, M. (2016). Polozaj zrtve kriviénog dela / oSte¢enog u kriviénopravnom
sistemu Srbije uopste i u odnosu na Direktivu EU 2012-29, u: Kaznena reakcija u Srbiji, 6
deo, (ur. Ignjatovi¢, P.), edicija Crimen, Pravni fakultet Univerziteta u Beogradu, 42.
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— raskidanje sa naSom pravnom tradicijom;

— nepostojanje izri¢ite normativne obaveze proistekle iz odredenog me-
dunarodnog pravnog akta — u ovom slucaju Direktive 12/29 EU;

— teSko¢e oko normativnog preciznog razgranicenja statusa zrtve i sta-
tusa lica ostecenog krivicnim delom shvaéenog u uzem smislu i u Sirem smislu;

— u normativnoj razradi termina oStecenog mogu se zadovoljiti svi stan-
dardi Direktive bez promene termina i uvodenja novog pojma;

— termin o$teéeni u duhu je srpskog jezika.’*

ZAKLJUCAK

U Zakoniku o krivi¢nom postupku definisan je pojam oStecenog krivic-
nim delom, ali medunarodno pravo poznaje i pojam zrtve kriviénog dela. Kao
deo evropskog pravnog prostora i kao kandidat za pristupanje Evropskoj uniji,
nasa zemlja bi naSe zakonodavstvo trebalo da uskladi sa dostignutim medu-
narodnim standardima u oblasti prava oStecenih i zrtava krivi¢nih dela. 1z tog
ugla posmatrano neophodno je definisati, pored pojma oste¢enog, i pojam zrtve
kriviénog dela i na taj nacin priznati svojstvo kriviénoprocesnog subjekta kako
posrednim Zrtvama, tako i Zrtvama koje nisu svedoci kriviénih dela ili nisu
istakle imovinskopravni zahtev, a postoji potreba za njihovom identifikacijom
i individualnim planom pruzanja zastite i pomoci u toku krivicnog postupka.

U nasem zakonodavstvu potrebno je prepoznati postojanje zrtava krivic-
nih dela i ne vezivati njihovo pravo na podrsku i pomo¢ samo za situaciju kada
se u krivicnom postupku javljaju kao svedoci kriviénog dogadaja. Zrtvama
nasilnih krivi¢nih dela treba dati status sli¢an posebno osetljivom i zasti¢enom
svedoku ¢ak i kada ne svedoce u postupku (Cesto je zrtvu potrebno smestiti u
prihvatiliste, zastititi njen psihicki i fizicki integritet, pruziti joj psiholosku ali
i pomo¢ koja se sastoji iz obezbedivanja smestaja, hrane, obezbedivanja sred-
stava za zivot, pronalazenja posla kako bi §to pre prevazisla traumu i vratila se
u normalan zivot). Na taj nac¢in, pomo¢ i podrska zrtvama bice regulisana na
jedan opsti nacin i podignuta na zakonski nivo, a ne samo na nivo podzakon-
skih akata i specijalnih zakona koji se odnose samo na odredena krivi¢na dela.

S obzirom na adverzijalni tip krivicnog postupka, priznavanje statusa
glavnog krivi¢noprocesnog subjekta Zrtvi krivicnog dela nije moguce. Pred
zakonodavcem su dva puta. On moze da, kao §to je u Nacrtu sadrzano, prosiri

54 Bejatovié, S. (2020). Zrtva kriviénog dela i krivi¢nopravni instrumenti zagtite
(medunarodni pravni standardi, regionalna krivicna zakonodavstva, primena i mere una-
predenja zagtite), u: Zrtva krivicnog dela i krivicnopravni instrumenti zastite (medunarodni
pravni standardi, regionalna krivicna zakonodavstva, primena i mere unapredenja zastite),
ur. Bejatovi¢, S. Beograd: Misija OEBS u Srbiji, Beograd, 19.
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pojam osteéenog elementima iz definicije zrtve krivicnog dela a da ne uvodi
poseban pojam zrtve, s tim §to je potrebno, kako bi zastita bila potpuna, uvesti
jos$ neka prava oSte¢enom o ¢emu je u radu bilo re¢i. Na taj nacin ¢e se zadrzati
tradicionalni pojam oStecenog (obogacen novim elementima pojma i novim
pravima) §to je stav jednog dela teorije. Drugi put je definisati u Zakoniku (ili
pak posebnom zakonu) pojam zrtve kriviénog dela kao sporednog krivi¢no-
procesnog subjekta i propisati novi korpus prava Zrtava kao i na¢in njihovog
ostvarivanja u krivicnom postupku i povodom njega.

Smatramo da nema prepreka da se zastita efikasno ostvaruje prema vaze-
¢im medunarodnim standardima, bez obzira da li je uveden novi pojam zrtve
ili samo prosiren ve¢ postojeci pojam oSte¢enog. Za efikasnu zastitu zrtve ima
mesta i u adverzijalnom tipu krivi¢nog postupka, jer se struktura krivi¢énog
postupka u naSoj zemlji, iako ima elemente raspravnosti, ipak razlikuje od
kriviénog postupka u anglosaksonskoj pravnoj tradiciji odakle poti¢e. Zastita
zrtve moze se odvijati nezavisno od vodenja kriviénog postupka, pre i posle,
pa cak i kada postupak nije ni pokrenut, jer ¢e se onda raditi o vanprocesnim
merama zaStite koje mogu biti regulisane posebnim zakonom, te se tako ne
ru§i koncept ustrojstva samog tipa kriviénog postupka. Sta vise, nema smet-
nji pruzanju zakonskih garancija zastite zrtvi kriviénih dela 1 u okviru samog
Zakonika o krivicnom postupku, ako znamo da je i predistrazni postupak, koji
se pokrece 1 vodi s ciljem stvaranja zakonskih preduslova za pokretanje for-
malnog krivi¢nog postupka, a po svojoj prirodi je upravni i kriminalisti¢ki
postupak,* regulisan upravo u okviru krivi¢noprocesnog zakonika.
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instruments, particularly Directive 2012/29/EU and the 1985 UN
Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power. The analysis demonstrates that the concept of a
victim encompasses a broader range of rights, including extrapro-
cedural protection, support, and assistance, thereby transcending
the traditional procedural framework of the injured party. The paper
concludes that harmonizing domestic legislation with international
standards requires either the normative recognition of the victim as
a distinct procedural subject or the expansion of the existing con-
cept of the injured party, while preserving the adversarial nature of
criminal proceedings and ensuring effective victim protection both
within and beyond their formal scope.

Keywords: criminal procedural function, secondary procedural
subject, injured party, victim of a criminal offense, three-dimension-

al model of criminal proceedings, international standards in victims’

INTRODUCTION

The position of the injured party is one of the most dynamic issues in
modern criminal procedural law. Traditionally understood as a secondary
participant in the proceedings, the injured party was for a long time reduced
primarily to the role of a witness and holder of a property claim, while their
personal and safety interests remained on the margins of criminal proceedings.
The development of victimology, as well as the strengthening of international
standards for the protection of victims of criminal offenses, has led to a reex-
amination of this approach and the introduction of the concept of the victim
of a criminal offense as a broader category than the classical concept of the
injured party.

The aim of this paper is to examine the theoretical and normative foun-
dations of the concepts of the injured party and the victim of a criminal offense,
to analyze their relationship, and to assess whether, and in what manner, the
current criminal procedural framework in the Republic of Serbia enables ade-
quate protection of the interests of the injured party. There is also a dilemma
as to whether the position of the injured party in criminal proceedings can be
improved even without introducing an entirely new criminal procedural sub-
ject in criminal proceedings — the victim of a criminal offense. If the victim of
a criminal offense is considered a criminal procedural subject in criminal pro-
ceedings, are they then a secondary or a principal criminal procedural subject?
Within adversarial criminal proceedings, is there room for the protection of
the interests of the victim of a criminal offense, or is the introduction of a new
criminal procedural subject contrary to the very structure of such a procedural
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framework? The basic hypothesis of this paper is that the existing statutory
solution, although significantly improved compared to earlier periods, does not
exhaust all possibilities for strengthening the procedural position of the injured
party, especially with regard to particularly vulnerable categories of persons,
and that further improvements are possible without introducing the victim as
a principal criminal procedural subject. In order to develop this hypothesis, it
is necessary to address the theoretical aspect of the concept of principal and
secondary criminal procedural subjects, define the traditional concept of the
injured party as a criminal procedural subject, and then present new under-
standings of the concept of the injured party in connection with the concept of
the victim of a criminal offense, as well as to consider the need to recognize the
rights and obligations of the victim of a criminal offense during criminal pro-
ceedings, which is becoming an increasingly popular topic in many countries.

CRIMINAL PROCEDURAL SUBJECTS
— THEORETICAL CONSIDERATIONS

With regard to defining the concept of criminal procedural subjects,
there are several different approaches, depending on which other concepts of
criminal procedural law theorists use in formulating a definition of subjects.
In this sense, the criminal procedural concepts used are: criminal procedural
function, the rights and obligations of subjects in criminal proceedings, and
the concept of a criminal procedural relationship.

The concept of a criminal procedural subject is traditionally defined
through the concept of a criminal procedural function that each subject per-
forms during criminal proceedings. A criminal procedural function is a set
of activities with the same procedural aim undertaken by certain participants
in the proceedings, i.e., the institutional expression of the division of labor
in criminal proceedings;' accordingly, criminal procedural subjects are those
subjects who, by undertaking certain procedural actions determined by their
position, perform their criminal procedural functions. Depending on the func-
tion that criminal procedural subjects perform in the proceedings, and on
whether that function is principal or secondary, they can also be classified as
principal and secondary criminal procedural subjects.

The definition of criminal procedural subjects given by Toma Zivanovié¢
is likewise determined by the concept of criminal procedural functions; the
holders of the principal activities or functions of the proceedings are only the

'Purdi¢, V. (2014). Krivicno procesno pravo — opsti deo. Ni: Publication Center of
the Faculty of Law, 8.
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court, the prosecutor, and the defendant; the other subjects may, subject to cer-
tain limitations, freely perform or refrain from performing them of their own
volition, and thus may dispose of the procedural actions of adjudication, pros-
ecution, and defense.” For T. Zivanovi¢, the decisive factor in distinguishing
principal from secondary criminal procedural subjects lies in the fact that the
holders of principal activities may freely dispose of them, unlike the holders of
secondary activities.

Skuli¢, on the other hand, points out the difference between original and
derivative holders of basic functions in criminal proceedings, whereby prin-
cipal criminal procedural subjects are only those to whom that role originally
belongs, and not those who perform certain procedural actions in their name
and on their behalf.?

The principal criminal procedural functions in the proceedings are the
functions of adjudication, prosecution, and defense. The holder of the adjudi-
cative function is the court, the prosecutorial function lies with the authorized
prosecutor, and the function of defense lies with the defendant (with defense
counsel). Criminal procedural subjects who are holders of the principal func-
tions are the principal criminal procedural subjects. The holders of secondary
functions in criminal proceedings, such as the functions of expert examination
and testimony, are witnesses and expert witnesses. There are also differing
understandings of this proposition with respect to criminal procedural functions
and their holders, which will be presented in the following part of the paper.

The concept of the criminal procedural subject can also be defined
through the rights and obligations that the subjects have in the proceedings.
A criminal procedural subject is the holder of the rights and obligations that
belong to them by law in criminal proceedings; outside the criminal proceed-
ings, subjects do not have these rights and obligations, which makes them only
procedural subjects — subjects of criminal proceedings, and not “subjects of
the general legal order.”

Bejatovi¢ gives a hybrid definition of the criminal procedural subject,
combining their rights and obligations in the proceedings and the performance
of a function with a clearly defined purpose. According to Bejatovic,

“...a criminal procedural subject, as a procedurally capable natural or legal
person, is vested with the rights and obligations prescribed by law on the

2 Zivanovi¢, T. (1941). Osnovni problemi gradanskog i krivicnog procesnog prava
(postupka) 2. Belgrade, 138.

3 Skuli¢, M. (2009). Krivicno procesno pravo. Belgrade: Faculty of Law, University
of Belgrade, 97.

4 Purdi¢, V. (2014). Krivicno procesno pravo — opsti deo. Nis: Publication Center of
the Faculty of Law, 90.
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basis of which they perform a certain function in criminal proceedings in
order to accomplish the task of criminal proceedings.””

T. Vasiljevi¢ defined criminal procedural subjects through the concept
of the criminal procedural relationship, concluding that criminal procedural
subjects are those between whom a criminal procedural relationship is estab-
lished, while the others are merely participants in the proceedings.® In that
case, the distinction between principal and secondary criminal procedural
subjects is rejected because only principal criminal procedural subjects exist,
while the others are merely participants in the proceedings.

In some theories, as during the time of the Inquisition, the existence of
criminal procedural parties (principal criminal procedural subjects, holders
of the functions of defense and prosecution) was rejected, but such an under-
standing has long since been abandoned.’

THE INJURED PARTY AS A CRIMINAL PROCEDURAL SUBJECT

In criminal proceedings, the principle of separation of criminal
procedural functions applies, together with the rule of one subject — one func-
tion, since this

“...ensures the best possible engagement of each criminal procedural subject
in the course of the proceedings, while preserving the unity of their personal-
ity and action.”®

However, there are certain exceptions to this rule. Namely, there are
also secondary subjects who perform principal functions, although those func-
tions do not originally belong to them; rather, they are exercised derivatively
(defense counsel performs the function of defense, counsel for the injured
party performs the prosecutorial function, legal representatives perform func-
tions depending on whom they represent). Likewise, principal subjects have
one principal function, but may sometimes also perform certain secondary

5 Bejatovié, S. (2016). Krivicno procesno pravo: prema Zakoniku o krivicnom
postupku iz 2011. godine. Belgrade, 126.

¢ Vasiljevié, T. (1981). Sistem krivicnog procesnog prava SFRJ. Belgrade, 59

" Henkel, H. (1968). Strafvervahrensrecht, Zweite Auflage. W. Kohlammer Verlag,
Stuttgart, 1, 112.

8 Dimitrijevi¢, D. (1982). Krivicno procesno pravo, 8th expanded ed. Belgrade:
Savremena administracija, 81.
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functions. Thus, the defendant performs the prosecutorial function (self-accu-
sation) when pleading guilty, because in doing so they facilitate — assist the
authorized prosecutor, as well as the court, in the performance of their func-
tions. State authorities — the court and the public prosecutor’s office — perform
other functions in addition to their principal functions of adjudication and
accusation because they are obligated to safeguard the interests of the subjects
in criminal proceedings. This was particularly pronounced when the principle
of material truth existed in our criminal procedural law, and the court, in addi-
tion to the function of adjudication, performed the prosecutorial function and
the function of defense. In adversarial proceedings, there are fewer examples
of this, but they do exist (the court informs all subjects in the proceedings of
their rights before a defense statement is given and testimony is taken; the
defendant’s confession is not accepted “at face value,” but, taking into account
the defendant’s interests, the procedural authority is still required to continue
gathering evidence regarding the perpetrator and the criminal offense when-
ever there is reasonable doubt as to the veracity of the confession, or where
the confession is incomplete, contradictory, or unclear and is inconsistent with
other evidence, etc.).

The injured party, as the holder of the criminal procedural function, has
a specific position in criminal proceedings.

The injured party appears, first and foremost, as a secondary subject
and is the holder of a secondary criminal procedural function. However, when
the injured party appears in the role of a private prosecutor or a subsidiary
prosecutor and takes over criminal prosecution that the public prosecutor has
abandoned, the injured party becomes a principal criminal procedural subject
and the holder of the prosecutorial function.’

Secondary criminal procedural subjects are also referred to as partici-
pants in the proceedings, but it is disputed in the literature which criminal
procedural subjects are included in that category. Some authors understand the
concept of the secondary criminal procedural subject broadly and include all
other participants in criminal proceedings, even witnesses and expert witness-
es.!? If the definition given by Toma Zivanovi¢ is taken into account, that the

° Parties to criminal proceedings are the principal criminal procedural subjects who
represent opposing positions and interests in criminal proceedings, that is, who perform the
functions of prosecution and defense. They are the defendant and the authorized prosecutor.
The authorized prosecutor is primarily the public prosecutor, because in the vast majority
of cases it is the public prosecutor who performs the prosecutorial function; however, that
function may also be performed by the subsidiary prosecutor and the private prosecutor.

10 Stevanovi¢, C., Purdi¢, V. (2006). Krivicno procesno pravo — opsti deo. Ni§: Pub-
lication Center of the Faculty of Law, 92; Radulovi¢, D. (2009). Krivicno procesno pravo.
Podgorica: Faculty of Law, University of Montenegro, 76.
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basic criterion for distinguishing principal criminal procedural subjects from
other participants in criminal proceedings is the right of procedural disposition,
and the view posited by Skuli¢ regarding the original and derivative holders of
basic criminal procedural functions, then defense counsel, as well as counsel
for the injured party, the injured party as a prosecutor, and the private prosecu-
tor, may also be classified as secondary criminal procedural subjects. They
are authorized to undertake procedural actions instead of their principals, but
within the limits set by the original holders of procedural functions (within the
power of attorney and according to instructions), which means that they do not
have the power of autonomous disposition (for example, they cannot enter a
plea on behalf of the defendant-client).

The view advocated by Snezana Brki¢ and Momcilo Grubac is consider-
ably narrower, identifying as secondary criminal procedural subjects only: 1)
the injured party, appearing on the side of the public prosecutor; 2) the natural
or legal person against whom a measure of confiscation of unlawful gain is to
be imposed, appearing on the side of the defendant; and 3) the guardianship
authority, appearing on the side of the court in juvenile proceedings.!! The
logic behind this view is that, in essence, secondary criminal procedural func-
tions do not exist, and that the basic functions in criminal proceedings should
not even be called basic because they are the only criminal procedural func-
tions. The listed secondary criminal procedural subjects merely contribute to
the performance of the basic criminal procedural functions of prosecution and
defense, whereas other participants in the proceedings are merely holders of
certain rights and obligations, but not of secondary criminal procedural func-
tions, e.g., witnesses, while the holders of property claims are, in fact, holders
of civil procedural, rather than criminal procedural functions.

The author is inclined to accept the broader view that every secondary
criminal procedural subject is the holder of some secondary criminal proce-
dural function (the witness holds the testimonial function, the expert witness
holds the expert examination function, etc.). In this sense, the injured party
is certainly a secondary criminal procedural subject, but even if the concept
of criminal procedural subjects is understood narrowly, the injured party
should be the only secondary criminal procedural subject in criminal proceed-
ings. The corpus of rights and obligations and the complexity of the roles they
undertake in the proceedings do not allow the injured party to be classified
merely as “the injured party appearing on the side of the public prosecutor,”
i.e., on the side of the prosecution, because they have numerous other interests

' Brki¢, S. (2017). Teze o procesnim funkcijama u kriviénom postupku. Collected
Papers of the Faculty of Law in Novi Sad, 51(4), 1403; Gruba¢, M. (2011). Krivicno pro-
cesno pravo. Belgrade: Faculty of Law, Union University, 195.
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that they pursue in criminal proceedings. The arguments in support of such a
claim are numerous:

— In our current Criminal Procedure Code, a statutory definition of the
concept of a party to criminal proceedings is provided, which follows from the
party-based structure of our criminal procedure. The law briefly states that the
parties are the prosecutor and the defendant,'? while the previous point clari-
fies that the prosecutor is, in fact, a public prosecutor, a private prosecutor, and
the injured party as a prosecutor.”® The injured party is not a party to criminal
proceedings; they are a secondary criminal procedural subject or a participant
in the proceedings, in all of their roles, except when appearing in the role of
a private prosecutor or a subsidiary prosecutor. The injured party may also be
the holder of certain additional secondary functions, such as the testimonial
function when appearing as a witness in criminal proceedings, which is often
the case since they naturally possess material facts concerning the criminal
offense and the perpetrator. An injured party-witness is, logically, a witness
for the prosecution, and in that case, it can be said that the injured party is on
the side of the public prosecutor. The injured party filing a motion for criminal
prosecution is likewise an injured party who “appears on the side of the public
prosecutor,” because such a motion is a necessary condition for the public
prosecutor to initiate criminal prosecution for criminal offenses prosecuted ex
officio. In both of the cases mentioned, the injured party will also have the
general rights belonging to them solely in their capacity as the injured party,
and the injured party who files a motion for criminal prosecution may simulta-
neously be a witness and may submit a property claim.

— Furthermore, the injured party submitting a property claim is the
holder of a civil-law function, but they are also authorized to exercise their
right to the protection of their property interests within criminal proceedings.
By submitting a property claim in criminal proceedings, adhesion or joined
criminal proceedings are initiated, in which the injured party with a property
claim now has the function of a plaintiff — a principal civil procedural subject,
but a secondary criminal procedural subject.

— Regardless of whether the injured party assumes any of these addi-
tional roles, their procedural subjectivity cannot be denied because, under the
letter of the law, they are vested with a guaranteed corpus of rights and obliga-
tions in criminal proceedings. The rights of the injured party are prescribed

12 Art. 2, point 9 of the Criminal Procedure Code, Official Gazette of the RS,
72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021 — decision of
the Constitutional Court, and 62/2021 — decision of the Constitutional Court.

13 The expression “injured party as a prosecutor” is not sufficiently precise because,
terminologically, it also encompasses the concept of the private prosecutor, which has al-
ready been mentioned above.
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in Article 50, paragraph 1 of the Criminal Procedure Code. Inter alia, they
have the right to: retain counsel from among lawyers, inspect the case file
and examine items serving as evidence, be informed of the dismissal of the
criminal complaint or of the public prosecutor’s abandonment of criminal
prosecution, submit an objection against the public prosecutor’s decision not
to initiate or to abandon criminal prosecution, attend the preparatory hearing
and the main trial and participate in the presentation of evidence, be informed
of the outcome of the proceedings and be served with the final judgment, etc.
The injured party can naturally be interested in the outcome of the criminal
proceedings without performing the prosecutorial function; for example, they
can refuse to testify or withdraw the previously submitted motion for criminal
prosecution, but in that case, their other rights cannot be denied. They do not
have to be interested in pecuniary satisfaction either; they can decide not to
submit a property claim, thereby showing that they are not guided solely and
exclusively by economic interests but also by interests of morality and justice.
In its earlier decisions, the European Court of Human Rights emphasized that
the injured party’s right of access to a court and the right to initiate criminal
proceedings is not autonomous but depends on the injured party’s right to ini-
tiate civil proceedings under national law and to seek damages.!* In this way,
although progressive in many of its decisions, the Court substantially restricted
the injured party’s right of access to a court'® because it justified that right only
by the existence of a pecuniary interest on the side of the injured party, while
failing to protect the injured party’s right to join criminal proceedings for other
reasons — for the satisfaction of justice, moral principles, retribution, etc.

— The injured party may achieve moral satisfaction where the security
measure of publication of the judgment is imposed, as well as where, in the
course of the proceedings, the defendant apologizes to the injured party, pleads
guilty, shows genuine remorse, reconciles with them in mediation proceedings,
etc. Likewise, the injured party may appear in criminal proceedings for the
protection of their personal safety, which may be achieved in various ways: by
imposing a restraining order, by ordering special witness protection measures
when the injured party appears in that role, by ordering measures for protec-
tion against domestic violence, etc. The injured party will often be interested
in restitution, in restoring the situation to what it was before the commission
of the criminal offense (the obligations imposed in the application of deferred
prosecution demonstrate this — the suspect may be ordered to remedy the harm-
ful consequence caused by the commission of the criminal offense, to fulfill

14 Perez v. France, (App. No. 47287/99), February 12, 2004.
5 1li¢, G. (2012). Osteceni i standardi ljudskih prava u krivi¢nom postupku. Annals
of the Faculty of Law in Belgrade, 60(2), 158.
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due maintenance obligations, to undergo treatment for alcohol or narcotic drug
addiction, to undergo psychosocial treatment to eliminate the causes of violent
behavior, to perform an obligation established by a final court decision, or to
comply with a restriction established by a final court decision).

— Finally, the fact that the injured party does not appear solely “on the
side of the public prosecutor” is best demonstrated by the fact that the legisla-
tor recognized the need to enact a lex specialis because of the specific nature
of certain criminal offenses requiring more detailed regulation. Thus, the Law
on the Prevention of Domestic Violence was adopted, which, inter alia, pro-
vides for “urgent, timely, and effective protection and support to victims of
domestic violence.”!® In this way, it has been recognized that injured parties
in respect of certain criminal offenses should be afforded additional protec-
tion and assistance, which goes beyond the traditional understanding of the
injured party’s participation solely in the capacity of a witness in criminal pro-
ceedings. It should also be noted that the Action Plan for Chapter 23 provides
for the establishment of victim support services throughout Serbia by 2018,
which has indeed been accomplished.

NEW UNDERSTANDINGS OF CRIMINAL PROCEDURAL
SUBJECTS (THE INJURED PARTY AND THE VICTIM
OF A CRIMINAL OFFENSE)

As shown previously, the injured party is a secondary criminal proce-
dural subject with specific rights and obligations in criminal proceedings, who
may appear in several roles and simultaneously perform one or more crimi-
nal procedural functions, which makes their position exceptionally complex.
However, is there any room for the claim that the injured party can be the
holder of a principal criminal procedural function in the proceedings?

An injured party who appears in criminal proceedings as a private
prosecutor or a subsidiary prosecutor is the holder of the principal criminal pro-
cedural function of prosecution, and there is nothing controversial about that
proposition. The problem arises when attempting to put forward the hypothesis

1o Art. 2 of the Law on the Prevention of Domestic Violence, Official Gazette of RS,
No. 94/2016 and 10/2023. — other law.

17 Action Plan for Chapter 23, final version, September 2015, available at: https://
www.mpravde.gov.rs/files/Akcioni%20plan%20PG%2023%20Treci%20nacrt-%20Konac-
na%?20verzijal%201.pdf, accessed on October 30, 2025. Revised Action Plan for Chapter
23 — Judiciary and Fundamental Rights, July 2020, available at: https://www.mpravde.gov.
rs/files/Revidirani%20AP23%202207.pdf, accessed on October 30, 2025.
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that an injured party who is not simultaneously a prosecutor in criminal pro-
ceedings may be the holder of a principal criminal procedural function.

The answer to this question depends on the type of criminal procedure
involved. The prevailing model is the bipolar model of criminal procedure, in
which, in criminal proceedings where prosecution is undertaken by the public
prosecutor on behalf of the state, there is a relationship between two oppos-
ing parties — the state and the defendant. The introduction of the institution
of the victim of a criminal offense has led to the emergence of a new three-
dimensional, tripartite model of criminal procedure, which, in addition to the
state—defendant relationship, also includes the victim of the criminal offense.!®
Thus, whereas the injured party is merely a participant in the two-dimensional
model of criminal procedure, where the principal actors are the state and the
defendant, the victim of a criminal offense is a principal criminal procedural
subject and the bearer of the tripartite state—defendant—victim relationship. In
the tripartite model of the criminal procedure, the victim of a criminal offense
would be a principal criminal procedural subject who is the holder of a new
basic criminal procedural function in criminal proceedings — the protection of
the victim’s interests.

The relationship between the concepts of the injured party and the victim
becomes even more complicated in the adversarial type of criminal procedure,
such as criminal procedure in Serbia following the 2011 reforms. This type of
criminal procedure was developed on the basis of the historical accusatorial
model of criminal procedure, and it may be said that it is a

113

.. modern criminal procedure that has accepted the achievements of the
accusatorial system of criminal procedure in the sphere of carrying out crimi-
nal procedural actions.”"

The principle of contentiousness (adversity) is a key element of the
adversarial type of criminal procedure.

“In that context, the possibility for the parties to criminal proceedings
to present their own position on the criminal matter, but also to comment on
the position of the opposing party, as the backbone of the principle of adver-
sariality, is the cornerstone of the process of establishing material facts.”*

'8 Tomasevi¢, G., Paj¢i¢, M. (2008). Subjekti u kaznenom postupku: pravni poloZaj
zrtve 1 oSte¢enika u novom hrvatskom kaznenom postupku. Croatian annual of criminal
law and practice. 15(2), 823. Beloof, Douglas E. (1999). Third Model of Criminal Process.
The Victim Participation Model. Utah Law Review, 290.

19 Knezevi¢, S. (2012). The adversity principle in criminal procedure. Law - Theory
and Practice, 29(7-9), 86.

2 Jbid., 86.

1034



M. Milojevié, The Concept of the Injured Party and the Victim..., pp. 1024—1047.

This type of procedure arose in specific historical circumstances in
England, in which noblemen were confronted with accusations of treason
(mostly related to dynastic succession and the religious establishment) in order
to overcome the difficulties in defense that the prosecuting authority would
impose on them.?! They had no difficulty in retaining an expensive lawyer, and
this criminal procedure was therefore also referred to as “lawyer-conducted
criminal trial.”?* Tts essence lies in the possibility afforded to the accused to
challenge the case against them as presented by the state, and, according to
some authors, this is precisely where the impossibility of participation by the
victim of a criminal offense lies.?

The adversarial type of criminal procedure is the

“..sharp clash of proofs presented by adversaries in a highly structured
forensic setting.”*

This logically leaves hardly any room for a significant role for the
victim. Adversarial (contentious, oppositional) proceedings in common-law
jurisdictions tend to leave out the victim of a criminal offense.”® In Anglo-
Saxon countries, there are victim impact statements which, it may be said,
provide victims with a certain role. However, they are given after conviction
but before sentencing, and such statements may not affect the actual outcome
of sentencing, but only provide a therapeutic experience that may aid the vic-
tim’s recovery.?

The inclusion of the victim would require a radical change in the very
conception of the adversarial type of criminal procedure, moving drastically
away from its essence, to such an extent that it could no longer be called
adversarial. In that sense, in the adversarial type of criminal procedure, the
injured party is a secondary rather than a principal criminal procedural subject,
while the victim of a criminal offense may exercise their rights to support and
assistance, but outside the framework of criminal proceedings.

2l Langbein, J. H. (2003). The origins of adversary criminal trial. OUP Oxford, 3.

2 Jbid., 1, 3.

2 Kirchengast, T. (2013). Victim lawyers, victim advocates and the adversarial
criminal trial. New Criminal Law Review, 16(4), 569.

2* Landsman, S. (Ed.). (1988). Readings on Adversarial Justice: The American Ap-
proach to Adjudication. West Academic Publishing.

% Kirchengast, T. (2013). Op. cit., 568.

% Jbid., 568.
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THE CONCEPT OF THE INJURED PARTY
AND THE VICTIM OF A CRIMINAL OFFENSE
IN NORMATIVE ACTS

A person injured by a criminal offense, by initiating criminal proceed-
ings aimed at clarifying the criminal event, becomes a secondary criminal
procedural subject in criminal proceedings. Our legislator recognizes only the
concept of the injured party as a “person whose personal or property right has
been violated or endangered by a criminal offense.””’

The new Draft Law on Amendments and Supplements to the Criminal
Procedure Code adopts the conceptual approach set out in Directive 2012/29/
EU of the European Parliament and of the Council establishing minimum
standards on the rights, support, and protection of victims of crime, in order to
define the concept of the injured party more precisely. Under the Directive, the
victim of a criminal offense is

113

.. a natural person who has suffered harm, including physical, mental or
emotional harm or economic loss which was directly caused by a criminal
offense,” but also “family members of a person whose death was directly
caused by a criminal offense and who have suffered harm as a result of that
person’s death.”?

The concept of the injured party in the Draft is, in effect, equated with
the concept of the victim of a criminal offense from Directive 2012/29/EU,
except that the linguistic term “injured party” is still used because it is con-
sistent with the Serbian legal tradition.” According to the Draft, the “injured
party” is a person whose personal or property right has been violated or endan-
gered by a criminal offense, as well as the spouse of a person whose death is
the consequence of a criminal offense, a person who lived with that person in
a non-marital union or some other permanent life partnership, that person’s

27 “Meaning of Expressions” — Art. 2, para. 1, point 11 of the Criminal Procedure
Code of the RS.

2 Art. 2, (a) 1) and Art. 2, (a) ii, European Union: Council of the European Union,
Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012
establishing minimum standards on the rights, support and protection of victims of crime,
and replacing Council Framework Decision 2001/220/JHA, available at: https://eur-lex.
europa.eu/legal-content/SR/TXT/?uri=CELEX%3A32012L0029, accessed on February 25,
2025.

» Bejatovi¢, S. (2020). Zrtva kriviénog dela i kriviénopravni instrumenti zastite
(medunarodni pravni standardi, regionalna krivicna zakonodavstva, primena i mere
unapredenja zatite), in: Zrtva krivicnog dela i krivicnopravni instrumenti zastite
(medunarodni pravni standardi, regionalna krivicna zakonodavstva, primena i mere
unapredenja zastite), (ed. Bejatovic¢, S.). Belgrade: OSCE Mission to Serbia, 19.
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children, parents, adopted child, adoptive parent, brother, sister, and legal rep-
resentative.*® The concept of the injured party in the Draft encompasses both
direct and indirect victims of a criminal offense. Usually, a direct victim is
one who has suffered some form of harm — bodily injury or impairment of
health, economic loss, emotional suffering, or mental injury, whereas an indi-
rect victim is a family member of the primary victim, the immediate victim’s
dependent, or persons who suffered harm “while trying to assist a victim in
distress or to prevent victimization.”

The aforementioned definition of the victim of a criminal offense given
in Directive 2012/29/EU, which is at the same time the best-known and “most
implemented,” was preceded by numerous attempts to define the concept of
the victim of a criminal offense in theory and in international instruments.
With the development of victimology in the 1940s, the need began to emerge
to distinguish and shape the concept of the victim of a criminal offense. For
example, in theory, the concept of the victim was initially defined for the
purpose of clarifying the factors influencing the development of criminal
behavior; the offender and the victim were viewed as a so-called “criminal
pair” (Gulotta), and

“...the key to understanding them lies precisely in the specific dynamic con-
sisting of a series of interactions between the participants”

(Fattah),’' and later also as an expanded concept in which

“...In addition to traditional victims, victims of other misfortunes such as
wars and natural disasters are also included, with emphasis placed on assis-
tance and support for victims.”*

Later, in international instruments, alongside the development of victi-
mology, this new concept of the victim of a criminal offense was introduced as
part of international standards and defined instead of, or alongside, the concept
of the injured party. The 1985 UN Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power, as the first instrument of this kind,
defines the victim of a criminal offense as

“...persons who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial
impairment of their fundamental rights, through acts or omissions that are in

30 Art. 1 of the Draft Law on Amendments and Supplements to the Criminal Proce-
dure Code, available at: https://www.mpravde.gov.rs/sekcija/53/radne-verzije-propisa.php,
accessed on February 25, 2025.

31 Ignjatovi¢, B., Simeunovi¢-Pati¢, B. (2011). Viktimologija. Belgrade: Faculty of
Law, University of Belgrade, 14.

32 Ipid., 15.
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violation of criminal laws operative within Member States, including those
laws proscribing criminal abuse of power.”*

The term “victim” under the Declaration also includes the immediate
family or dependents of the direct victim and persons who have suffered harm
in intervening to assist victims in distress or to prevent victimization.*

In international instruments governing criminal proceedings conducted
in relation to the violent death of a person, direct and indirect victims of crimi-
nal offenses are defined as

“...those who have sustained serious bodily injury or impairment of health
directly attributable to an intentional crime of violence,” and “the dependents
of persons who have died as a result of such crime.”

THE CORPUS OF RIGHTS OF VICTIMS
OF CRIMINAL OFFENSES

All international instruments that regulate the concept of victims of
criminal offenses are aimed primarily at improving their position and affording
them additional protection and assistance. The essence does not lie in the mere
introduction of a new concept but in the improved guarantees which victims of
criminal offenses may rely on from the authorities conducting the proceedings
in their national jurisdictions. Directive 2012/29/EU includes among the rights
of victims with specific protection needs: the right to protection, the right to
avoid contact between victim and offender, the right to protection of victims
during criminal investigations, the right to protection of privacy, the right to
individual assessment of victims to identify specific protection needs, the right
to protection of victims with specific protection needs during criminal proceed-
ings, and the right to protection of child victims during criminal proceedings.*

The procedural protection of the victim of a criminal offense is, in our
Criminal Procedure Code, conventionally framed as part of the protection of

33 Art. 1, UN General Assembly, Declaration of Basic Principles of Justice for Vic-
tims of Crime and Abuse of Power: A/RES/40/34, 1985.

3 [bid., Art. 2.

3 Art. 2, Council of Europe, European Convention on the Compensation of Victims
of Violent Crimes, European Treaty Series No. 116, Strasbourg, 1983.

3¢ Arts. 18-24, European Union: Council of the European Union, Directive 2012/29/
EU of the European Parliament and of the Council of 25 October 2012 establishing mini-
mum standards on the rights, support and protection of victims of crime, and replacing
Council Framework Decision 2001/220/JHA, available at: https://eur-lex.europa.eu/legal-
content/SR/TXT/?uri=CELEX%3A32012L0029, accessed on February 25, 2025.
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witnesses and injured parties appearing as witnesses in criminal proceedings,
and consists of: basic protection, protection of especially vulnerable witnesses,
and protection of protected witnesses.”’

The Draft provides for an expansion of the concept of the injured party
and an improvement of their position, modeled on international legal instru-
ments, in three directions: 1) a clearer definition of the concept of the injured
party and the introduction of a broader scope of rights; 2) an expanded right
of the injured party to be informed; 3) improved protection against secondary
victimization.*® In addition to the already existing rights, the following rights
have been added: 1) the right to a translator or interpreter in accordance with
the provisions of this Code; 2) the right to free and confidential access to assis-
tance and support services; 3) the right to be informed about the type of and
manner of obtaining medical, psychological, and other professional assistance,
support, and protection in accordance with the law; 4) the right, at personal
request, to be accompanied by a person of trust during procedural actions in
which they participate, unless this would be detrimental to the interests of
the proceedings; 5) the right to be informed about the stage of the proceed-
ings, the actions taken, and the measures undertaken in relation to the criminal
complaint they have filed, or the motion for criminal prosecution, unless this
would be detrimental to the interests of the proceedings; 6) the right, upon per-
sonal request and without delay, to be informed of the lifting of detention or
the defendant’s escape from detention, as well as of the measures undertaken
for their protection, where necessary; 7) the right to be examined as a witness
without unnecessary delay, as few times as possible, and only where necessary
for the conduct of the proceedings; 8) the right to free legal aid in accord-
ance with the law.* During the cross-examination of a particularly vulnerable
witness or a witness who is a minor at the main trial, it is prohibited to ask
questions that are leading or that are based on the assumption that the witness
stated something that they did not in fact state.*

The proposals set out in the Draft concerning the introduction of new
rights of victims of criminal offenses, which are in line with existing interna-
tional standards, as well as the prohibition on asking leading questions during
the cross-examination of a particularly vulnerable witness, are positive. At the
same time, however, some important rights have been omitted, such as the

37 Arts. 102—112 of the Criminal Procedure Code of the RS.

3% Milojevi¢, M. (2025). PoloZaj oStecenog u pravnom sistemu Republike Srbije — de
lege lata i de lege ferenda. Legal Horizons, 8, 194—195.

3 Art. 23 of the Draft Law on Amendments and Supplements to the Criminal Proce-
dure Code, available at: https://www.mpravde.gov.rs/sekcija/53/radne-verzije-propisa.php,
accessed on February 25, 2025.

40 Art. 50 of the Draft.
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preparation of an individual plan for the victim’s protection and assistance and
the right to respect for the victim’s private life.*! Moreover, the injured party’s
right to an individual plan for victim protection and assistance, drawn up by
the coordination and cooperation group, is provided for victims of the criminal
offense of domestic violence under the Law on the Prevention of Domes-
tic Violence.*

THE RELATIONSHIP BETWEEN THE CONCEPTS
OF THE INJURED PARTY AND THE VICTIM
OF A CRIMINAL OFFENSE

Authors who argue that there is no need to introduce the concept of the
victim of a criminal offense into a country’s legislation in line with interna-
tional standards justify this view by claiming that the concept of the victim of a
criminal offense is narrower than the concept of the injured party, and that pro-
cedural protection would be reduced if the legislator were to protect only the
victim, and not the injured party as well, through rules on secondary victimi-
zation.”® In Croatian law, according to the letter of the law, the concept of the
victim is narrower than that of the injured party, because the injured party is

“...the victim of a criminal offense and the legal person to whose detriment
the criminal offense was committed and who participates in criminal pro-
ceedings in the capacity of the injured party.”*

It follows from this that the injured party may be either a natural or a
legal person to whose detriment the offense was committed, whereas the
concept of the victim is primarily linked to natural persons. Likewise, in Mac-
edonia, the injured party is defined as

““...in addition to the victim, another person whose personal or property right
has been violated or endangered by a criminal offense and who participates

4 Milojevi¢, M. (2025). Posebno ranjive kategorije Zrtava krivi¢nih dela u srpskom
pravu. Journal of Social Sciences, 17(1), 65.

42 Art. 31, para. 1 of the Law on the Prevention of Domestic Violence, Official Ga-
zette of RS, No. 94/2016 and 10/2023. — other law.

4 Skuli¢, M. (2016). Polozaj zrtve kriviénog dela/o3teéenog u kriviénopravnom sis-
temu Srbije uopste i u odnosu na Direktivu EU 2012-29, in: Kaznena reakcija u Srbiji, part
6, (ed. Ignjatovi¢, D.), edition Crimen, Faculty of Law, University of Belgrade, 42.

4 Art. 202, para. 12 of the Law on Criminal Procedure, consolidated text, Official
Gazette, 152/08, 76/09, 80/11, 91/12 — Decision and Ruling of the Constitutional Court of
the Republic of Croatia, 143/12, 56/13, 145/13, and 152/14.
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in criminal proceedings by joining the criminal prosecution or for the pur-
pose of realizing a property claim.”*

There are differing views in theory and practice as to which concept is
broader or narrower — the concept of the injured party or that of the victim.
The question is exceptionally complex, and no simple answer can be given.
If the injured party is treated as a secondary criminal procedural subject in
criminal proceedings, the concept is narrower because it is determined by that
party’s role in criminal proceedings; their rights and obligations are assigned
by law so that they may perform a certain function in achieving the aim of
criminal proceedings — the clarification and resolution of the criminal matter.
The victim of a criminal offense, by contrast, has rights that extend beyond
the criminal proceedings themselves, both before and after their conclusion, in
order to ensure effective assistance and support with the aim of ensuring the
victim’s full reintegration into society. Namely, the concept of the victim is
primarily associated with rights of procedural and extra-procedural protection;
the victim may have interests that go beyond what is necessary for participation
in criminal proceedings for the “purpose of advancing their own procedural
interests.”® The first group of rights has nothing to do with the participation of
victims in criminal proceedings; moreover, some of them, including the most
important one, the right of access to victim support services, are independent
of whether the criminal offense has even been reported.*” The injured party is a
victim of a criminal offense who participates in criminal proceedings, but there
are victims who are not part of criminal proceedings and do not participate in
them, just as there are injured parties who are not victims of a criminal offense
(legal persons, injured parties not included in the system of victim assistance
and support).

From a normative perspective, the concepts of the injured party and the
victim of a criminal offense contained in international instruments can be com-
pared to those in domestic legislation. The concept of the victim contained in
the 1985 Declaration is the broadest when considering the categories of vic-
tims it encompasses, so it can be said to be broader than the concept of the
injured party in the current Criminal Procedure Code, but also broader than the
concept provided for in the Draft and in the 2012 Declaration, because it does
not include “persons who have suffered harm in intervening to assist victims

45 Art. 21, para. 1, point 4 of the Law on Criminal Procedure, Official Gazette of the
RM, No. 150, November 18, 2010.

% Buri¢, Z. (2020). Zrtve kaznenih djela i kazneno zakonodavstvo Hrvatske, in:
Zrtva krivicnog dela i krivicnopravni instrumenti zastite (medunarodni pravni standardi,
regionalna krivicna zakonodavstva, primena i mere unapredenja zastite), (ed. Bejatovic,
S.). Belgrade: OSCE Mission to Serbia, 139.

47 Ibid., 137.
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in distress or to prevent victimization.” Also, “a person may be considered a
victim” under the 1985 Declaration,

“..regardless of whether the perpetrator is identified, apprehended, prose-
cuted or convicted and regardless of the familial relationship between the
perpetrator and the victim.”*

From a theoretical point of view, some authors assess the scope of these
concepts in relation to the type of criminal procedure. Historically, the injured
party has always been part of criminal proceedings to a certain extent (except
in the inquisitorial type of procedure), as a party or participant in the pro-
ceedings, but has always remained at the “margins of criminal proceedings,”
exercising their rights primarily through the role of witness. That is the case in
the bipolar type of procedure, while, as described in one of the previous chap-
ters, there is also a tripartite model of criminal procedure in which the victim
of a criminal offense is a principal criminal procedural subject and the bearer
of the tripartite state—defendant—victim relationship. The balance between the
concepts of the injured party and the victim tips in favor of the victim if the
type of criminal procedure is taken as the criterion of distinction, because the
victim of a criminal offense is then a principal criminal procedural subject,
whereas the injured party is a considerably narrower concept, since under this
criterion it constitutes a secondary criminal procedural subject. In the adver-
sarial type of criminal procedure, as previously shown, there is no place for
the role of the victim of a criminal offense.

In theory, there is also, although not widely accepted, an interesting
view according to which the defendant is likewise a victim of the criminal
offense because, together with the injured party, they form part of the so-called
“social pathology.” In fact, the victim of a criminal offense is a victim only
in a secondary sense, whereas the original victim is actually the perpetrator
because they represent the point at which social pathology emerges.’!

% Art. 2, UN General Assembly, Declaration of Basic Principles of Justice for Vic-
tims of Crime and Abuse of Power: A/RES/40/34, 1985

4 Only the injured party in the accusatory type of procedure was the authorized
prosecutor; in such an organized model, a private person injured by a criminal offense was
the main subject of the criminal proceedings because it was considered that the criminal
offense was a private matter of the parties, that it did not affect the public interest, and the
criminal proceedings resembled a civil trial.

5% This concept was discussed in greater detail by eminent scholars from the territory
of the former Yugoslav republics: Separovi¢, Z. (1987). Kriminologija i socijalna patologi-
Jja. Zagreb: Narodne novine; Boskovi¢, M. (2002). Kriminologija s penologijom: Socijalna
patologija, Part 2. Novi Sad: Faculty of Law, Publishing Center.

St Svetli¢, R. (2020). Posebno ranjive kategorije zrtava krivi¢nih dela i slovenacko
kriviéno zakonodavstvo — teorija, norma i praksa, in: Zrtva krivicnog dela i krivicnopravni
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The broadest concept of the victim, however, also includes the state and
society as indirect victims of the committed criminal offense. Thus, authors in
modern criminal law distinguish among three types of victims of a criminal
offense: the public, the person injured by the criminal offense, and the victim-
in-law, where the victim-in-law is

“..identified in the legislative text itself even though they have never
sought protection, as a consequence of the paternalistic point of view of
modern legislators.”*

In the literature, authors who consider the concept of the victim to be
narrower than that of the injured party likewise deny the need to introduce
the concept of the victim, justifying such a position by arguing that in this
way “the levels of protection of certain categories of persons are unnecessarily
reduced.”” The negative aspects of introducing the concept of the victim into
our legislative system, and the reasons why the concept of the injured party
should be retained, are:

— a break with our legal tradition;

— the absence of an explicit normative obligation arising from a particu-
lar international legal instrument — in this case Directive 2012/29/EU;

— difficulties concerning the precise normative distinction between the
status of a victim and the status of a person injured by a criminal offense,
understood in a narrower and in a broader sense;

— the possibility of satisfying all the standards of the Directive within the
normative elaboration of the concept of the injured party, without changing the
term and introducing a new concept;

— the fact that the term injured party (oSteceni) is in the spirit of the Ser-
bian language.>*

instrumenti zastite (medunarodni pravni standardi, regionalna krivicna zakonodavstva, pri-
mena i mere unapredenja zastite), (ed. Bejatovi¢, S.). Belgrade: OSCE Mission to Serbia,
124.

2 Hallevy, G. (2006). Victim’s Complicity in Criminal Law, 2 IJPS 72. Interna-
tional Journal of Punishment and Sentencing, 2(2), 77, 79.

53 Skulié, M. (2016). Polozaj zrtve krivi¢nog dela/odteéenog u kriviénopravnom sis-
temu Srbije uopste i u odnosu na Direktivu EU 2012-29, in: Kaznena reakcija u Srbiji, part
6, (ed. Ignjatovi¢, B.), edition Crimen, Faculty of Law, University of Belgrade, 42.

54 Bejatovi¢, S. (2020). Zrtva kriviénog dela i kriviénopravni instrumenti zatite
(medunarodni pravni standardi, regionalna krivicna zakonodavstva, primena i mere
unapredenja zastite), in: Zrtva krivicnog dela i krivicnopravni instrumenti zastite
(medunarodni pravni standardi, regionalna krivicna zakonodavstva, primena i mere
unapredenja zastite), (ed. Bejatovic¢, S.). Belgrade: OSCE Mission to Serbia, 19.
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CONCLUSION

The Criminal Procedure Code defines the concept of a person injured
by a criminal offense, but international law also recognizes the concept of the
victim of a criminal offense. As part of the European legal area and as a can-
didate for accession to the European Union, our country should harmonize
its legislation with current international standards in the field of the rights of
injured parties and victims of criminal offenses. Viewed from that perspective,
it is necessary, alongside the concept of the injured party, to define the con-
cept of the victim of a criminal offense as well, and in that way to recognize
as criminal procedural subjects both indirect victims and victims who are not
witnesses to criminal offenses or have not submitted a property claim, where
there is a need for their identification and for an individual plan of protection
and assistance during criminal proceedings.

Our legislation needs to recognize the existence of victims of criminal
offenses and not tie their right to support and assistance only to situations in
which, in criminal proceedings, they appear as witnesses to the criminal event.
Victims of violent criminal offenses should be given a status similar to that
of an especially vulnerable witness and a protected witness even when they
are not testifying in the proceedings (it is often necessary to place the victim
in a shelter, protect their mental and physical integrity, provide psychological
assistance, as well as assistance consisting of accommodation, food, means of
subsistence, and help in finding employment so that they may overcome the
trauma as quickly as possible and return to normal life). In that way, assistance
and support for victims would be regulated in a general manner and elevated
to the statutory level, rather than remaining only at the level of by-laws and
special laws relating only to certain criminal offenses.

Given the adversarial type of criminal procedure, recognizing the victim
of a criminal offense as a principal criminal procedural subject is not possible.
Two paths lie before the legislator. The first is, as reflected in the Draft, to
expand the concept of the injured party by incorporating elements from the
definition of the victim of a criminal offense, without introducing a separate
concept of the victim, while still adding, in order for protection to be complete,
certain additional rights of the injured party discussed in this paper. In that
way, the traditional concept of the injured party would be retained (enriched
by new conceptual elements and new rights), which is the position of one
part of legal theory. The second path is to define in the Code (or in a special
law) the concept of the victim of a criminal offense as a secondary criminal
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procedural subject and to prescribe a new corpus of victims’ rights, as well as
the manner of their exercise in and in connection with criminal proceedings.

The author believes that there are no obstacles to ensuring effective
protection in accordance with current international standards, regardless of
whether a new concept of the victim is introduced or the already existing
concept of the injured party is expanded. There is room for effective victim
protection even within the adversarial type of criminal procedure, because
the structure of criminal proceedings in our country, although it contains
adversarial elements, nevertheless differs from criminal proceedings in the
Anglo-Saxon legal tradition from which that model originates. Victim pro-
tection may take place independently of the conduct of criminal proceedings,
before and after them, and even when proceedings have not been initiated at
all, because these would then constitute extra-procedural protective measures
that may be regulated by a special law, thus preserving the conceptual structure
of the type of criminal procedure itself. Moreover, there is no obstacle to pro-
viding statutory guarantees of protection to victims of criminal offenses within
the Criminal Procedure Code itself, bearing in mind that even pre-investiga-
tion proceedings, which are initiated and conducted with the aim of creating
the statutory prerequisites for the initiation of formal criminal proceedings,
and which by their nature are administrative and criminalistic proceedings,*
are regulated precisely within the Criminal Procedure Code.
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CAJKETAK: Y nipakcu je HEOMXOIHO MPABUTH PA3IIUKy U3Me-
by oTkasa yroeopa o pamy 300r HeocTBapHBama pesyiTara pajga u
OTKa3a 300T HerocenoBama 3HAama W CIIOCOOHOCTH 3a 00aBIbAIbE
onpehenor nocna, Oynyhu na cy y nutamy 1Ba 0OTKa3Ha pas3iora, 10K
IpaBHE Mpa3HWHE U HEJOCTAaTaK CYyJCKe MpPaKce OTeXaBajy Jelio-
TBOPHO OCTBapHBam-¢ IpaBa Ha 3alITHTY OJ HEOIPaBIAHOT OTKa3a.
VY ToMm cMmmcIiTy, ayTopKa MONa3K OJ MOCTaBKe Ja MpaBHA oxapehe-
HOCT M 00jeKTHBH3allMja HOPMaTHBa pajia JOIPUHOCE CIIPeUaBaby
310ynoTpede nmpaBa Ha OTKas, a yBoheme 3aKOHCKe 00aBe3e yTBp-
huBama KpuTepHjyMa M HAJUIC)KHOCTH 3a OLCHMBAKE 3HAaMma U
CcrocOOHOCTH 3aIOCIICHUX TONPHHOCH Behoj MpaBHOj CUTYPHOCTH Y
o0nacTu 3amTUTE O/ HEOINPAaBIAHOT OTKAa3a, 0K CIOKEHHjH OTKa-
3HU IOCTYIIAK MOYKE UMATH 3Ha4ajHy YJIOTY y NPEBEHIMjH HACTaHKa
panHuX criopoBa. Takole, y 4iaHKy je 3akJbydeHo Ja Bakeha 3axo-
HOJ[aBHA peIleha ¢ MPaBOM TPIE 3HA4ajHy KPUTHKY, jep HE MOTY
OWUTH HCTa 3a CBE OTKA3HE pa3liore, Te Ja PEUHTErpaiuja, Kao mpas-
Ha TOCIEIMIa HE3aKOHUTOI OTKa3a, KOJ OBOI' OTKa3HOI pazjora
HeMa IPaKTUYHOT 3Hadaja.
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I(/by!me peuu: npeCtaHak paaHor 0JHOCa, HCOCTaBpuUBambE pe-
3yJiTaTa paja, HETIOCEJOBALEC 3HAba U CHOCO6HOCTI/I, pePIHTeraHI/Ija

YBOJHA PASMATPAIbA

Jla 6u mocioiaBall 0TKa3ao yroBop O pajy 3aloCiIeHOM OH MOpa UMaTH
BaJbaH Pa3Jor, KOJH MOPa HABECTH Yy PEIICEY O OTKa3y. Y CTPaHUM IMPaBHUM
CHUCTEMHUMa, BaJbaHU OTKAa3HU pa3io3u Hajuerihe Cy TaKCAaTHBHO HABEICHU
y MEpOJaBHUM 3aKOHMMa M THYY C€ IOHAllama W CHOCOOHOCTH 3arocie-
HOT, OJIHOCHO OIlepaTWBHHX TNOTpeba mocioxaBua.' Y cKiIaay ca HaluMm
MO3UTHBHUM IIPABOM, ONPABJAHH OTKA3HH PA3jiO3d MOTY OWTH JHYHO WITH
npoEeCUOHATHO YCIOB/BCHU. JIMUHO YCIIOBJbEHH OTKA3HH PA3jio3du THUY CE
MOHAIlaka 3al0CIeHOT, a MPO()ECHOHAIHO YCIIOBJbEHN THYY CE CIIOCOOHOCTH
3al0CJICHOT U ToTpeba MmocoiaBIa.

3akoHojaBall npejaBulja Ja ce 3aMOCICHOM MOXE OTKa3aTH YrOBOp O
pamy ako 3a TO MOCTOjH OMpPaBIAHH PA3JIOT KOjU CE OJHOCU HA CHOCOOHOCT
3aI0CJICHOT 32 Pajl, ¥ TO aKO HE OCTBapYje pe3ylTare paja Wik HeMa otpedHa
3Hama M CIIOCOOHOCTH 3a 00aBJbarbe MOCIOBA Ha KOjuma paau.? [IpBo murTame
KOje ce MOCTaBJbha jeCTe JIa JIH je Ped O je[HOM HJIH [[Ba OTKa3Ha pa3jora.

VY rteopuju pagHor mnpaBa Hahwu hemo ompeuna cxBatama. HeoctBapu-
Bambe OJIHOCHO M30CTaHAK pe3yJTaTa paja IpeMa jeJHOM CTaHOBHIITY jecTe
MOCIIe/INIIAa HEIOBOJFHOT pajia, a IJie HeJJOBOJbaH Paji MMa y3POK y Hezalaramy.
Ha oBOM MeCTy rOBOPHMO O 3amOCJICHOM KOjH MMa 3Hambe U CIIOCOOHOCTH,
JaKJIe yMe J1a paay, alld OYCKHBAHU PE3yJITaTH U30CTajy 300r Hemapa, 3aTo
HITO Ce 3allOCJICHH He TPY/H, OJHOCHO He 3ajiaXke. JeJJHOCTaBHO pPe4eHo, M30-
CTaHak pe3yirarta mociemuia je siewoctu.’ Mctu craB mMmajy Ilynaepuh u
KoaueBuli, Koju HaBOJe JIa HEMOCEIOBAE 3HAKHA U CIIOCOOHOCTH HE Tpeba
MEIIaTH Cca HEOCTBAPUBAKEM pe3ysiTaTa pala, MaKo YIPaBO HEMOCEIOBAHC
3HaWa U CIIOCOOHOCTH MOXKE JIOBECTH JI0, OJJHOCHO PE3yJITUPATH M30CTAaHKOM

! International Labor Association (1995). Protection against unjustified dismissal.
International labour conference, Report III 82nd session. Geneva: International Labour
Office, 33-34. V HekuM 3eMIbama ce OTpaBJaHu pasiior npeasuha camo 3a oTkas 6e3 yrmo-
30pema, kao Ha mpumep y Karapy, Typckoj u Ha Tajmanay. Mame oapehenn otkasHu pa-
37103 Cy Hajuemhe neUHNCAHU Kao ,,0NpaBAaHK’ WIH ,,CTBAPHU U 030MJbHH™ pa3iiosu 3a
oTKa3 U npeasuheHu cy, Ha NpuMep, 3aKOHOAABCTBOM TyHIHca (IITO U HUje HajOOJbe pele-
e jep ce y CcIydajy CIopa 3a CBaKH KOHKPETaH CIIydaj Mopa YTBPIUTH LITA je OTNpaBAaHH,
OJTHOCHO CTBApHM M 030MJBHU PA3JIOT 32 OTKa3).

2 3akon o pany, Cmyocoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — onnyka YC u 113/2017. u 95/2018, un. 179, ct. 1, 1. 1.

 UBomesuh, 3. (2012). Otka3 yroBopa o paiay OJ CTpaHe MOCIOAaBIA. 3quituitid
iipasa y obnaciuu paga. beorpan, 179.
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pesynTara. HeocTBapmBame pesynraTa pama Be3yje Ce 3a HEOCTBApPHUBAHE
OUJba U HEOIXOJHO je MOY3[JaHO W O0jeKTHBHO YTBPIUTH Ja 3aIOCICHU HE
obaBJba MOCJIOBE y MpeaBul)eHOM OOMMY W ca MpeABUEHUM KBAJTHUTETOM H
TO 300T" HEJOBOJLHOT paja M He3anarama,* a He 300T He3Hamba MM HECII0CO0-
HOCTH 3a pa.

Jpyro craHOBUINTE, MOTIYHO CYNPOTHO Ka)XX¢ Ja HEOCTBAPHUBAME
pesynTara paaa tpeba ga Oyae mocienuiia HeroceI0Bama MOTPEOHUX 3HAkA
U CHOCOOHOCTH 3aIlOCIEHOT 32 00aBJbarbe MOCIOBA HA KOjUMaA paau. Y TOM
cMucTy OM HEoCTBapWBame pe3yniraTa paga U HEMame MOTPEOHUX 3HAma U
CTIIOCOOHOCTH OWNIM jeJJaH WCTH OTKAa3HH pa3jior, OJHOCHO IpeMa MHIUBCHY
JlyGapne, HeOCTBapHBamE pe3yiTaTa paja je OTKa3HU Paslior, KOjU je Mpoy-
3pOKOBaH HEMambeM MOTPEOHUX 3HAKA U CIIOCOOHOCTH.’

AKO TOTJIe[aMO 3aKOHOJABHO PEIICHE, MOTJIM OMCMO 3aKJBYyUHTH Ja
UIaK HHUje ped O jeJHOM OTKa3HOM pasziory. TadHo je 7ma cy oba oTKa3zHa
pasnora o0jeumbeHa UCTOM TaykoMm 4i. 179. 3akoHa o pany, anu 3aKOHO-
JlaBal] HaBOJH

»-.J18 CE 3aIIOCICHOM MO>KE OTKa3aTH YTOBOP O pajly ako 3a TO IOCTOjU ONpaB-
JIAHU pasJior [...] ¥ TO aKO HE OCTBapyje pe3ylTare paja uiu HeMa MoTpeOHa
3Hamka W CIHOCOOHOCTH 32 00aBJbarhC IOCIOBA HAa KOjUMa paju™.

Jlaxie 3a onpaBiaHu OTKa3 MOTpeOaH je WIX jelaH WU JPYTH Paslior, jep UX
je cama 3akOHCKa onpenda paszaBojuwia. Y CKIamy ca IMO3UTHBHUM IIPaBOM,
HUTHU je MOTpeOHO J1a OyAy UCIyHhEeHA KyMyJIaTUBHO 00a pasjiora, HUTH je U3-
OCTaHaK pe3yJiTaTa Mocjenulla HeMarma 3Hamba U crnocoOHocTH, Beh je ped o
JBa caMocCTaliHa, MeljycoOHO He3aBHUCHa OTKa3Ha pasjiora, Koja MOTY WMaTH
HCTY TOCIIEANITY — JIOIIE ITOCIOBamk-E IMOConaBIa. bUTHo je ucrahum na je ped o
JIBa pa3IMYnTa OTKa3HA pasjiora jep cMo cTaBa Jqa Ou Tpebao a mpou3Bojie U
pasnuuuTe nocueaune. Y ciydajy HeOCTBapHBama pe3yiaTara paga, FTOBOPUMO
0 3ar0CJICHOM KOju Moxe anu Hehe, ok y IpyroM ciydajy 3amociieHd Xohe
aIy He MO’Ke, T€ CC YMHU JISTUTUMHHM Ja Ce TIPeMa OBHM JIMIIIMa ITOCTYTIa Ha
paznuuuTe HauuHe. 360r Tora hemMo y HacTaBKy yka3aTH Ha (HE)UEIUCXOJHOCT
pEUHTerpalyje KoJ OBOT OTKA3HOT Pasjiora.

* Ilynnpepuh, b., Koauesuh, Jb. (2017). Pagno ipaso. Beorpan: CuyxOeHu ria-
CHUK, 371.

5 Jlybapna, b. A. (2012). Pagro tipaso. Paciipasa o gocitiojanciugy na pagy u coyu-
Jjannom gujanoiy. beorpan: [lpaBuu ¢akynter YHuBep3urera, Lientap 3a n3gaBamrso U UH-
bopmucame, 734—736. YKOIHUKO OM Mak M30CTaHAK pe3ynTara OO MOCIeIuIia HECABECHOT
1 HeOIaroBpeMeHor paja, Taga OMCMo, IpeMa OBOM ayTOpy, TOBOPHIN O TIOBPEAN pajHe
o0aBe3e (caBecHOr W OJaroBpeMEHOI M3BpILIABamba paga) U Owino OM HEOMXOIHO BOJUTU
JICIUTUIMHCKY MOCTyNak (0Tka3 OW OMO JMCHWIMHCKA Ka3Ha), a INTO y MPBOM CIIy4ajy
(xama pe3ynTaTH H30CTaHy 300T He3HaWma U HECTIOCOOHOCTH) HUje IOTPEOHO.
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MN30CTAHAK PE3YJITATA PAJIA

YToBOp 0 pajly MOe ce Ie(MHUCATH Kao yroBOP O JIMYHOM M3BpILABaY
pana, jep ce 3aKJjpbydyje ¢ 003UpPOM Ha JIMYHA CBOjCTBA, HAPOUHMTO KBaTU(UKa-
uje 3arocieHor.® TIo mpaBuily, YKOJIHMKO 3allOCIEHH PACIoNaXe TPaKCHUM
3HaWkUMa, OJHOCHO MMa ojaroBapajyhe crmocoOHOCTH, pe3ynratu pana Hehe
n3zoctatu. [locraBba ce, MehyTum, muTame MTAa YKOIMKO OHM, UMAK, U30-
crany. Tana je, Hajpe, MOTPeOHO KOHCTATOBATH PA3JIOr M30CTaHKA pe3yiTaTa
pana. M3ocranak pesynraTta pama (Kao OTKa3HH pa3jior) KOZ 3allOCIEHOT KOjU
uMa oaroBapajyha 3Hama W CIIOCOOHOCTH, HE MOXKE OWTH IMOCIEIUId HEKHX
00jeKTHBHHUX OKOJHOCTH Ha KOje 3arl0CIeHH He MOXe yTHIaTH.’

Pesynrar pama je oHO mTO HacTaje Kao MPOHM3BOJ YJIOXKCHOT 3HAMbA,
cnocoOHOCTH W Tpyxa. Hamr 3akoHOmaBall He cagpH oapende O pesyira-
THMa pajia, aju ce y Aeiy 3aKkoHa Koju je nmocseheH 3apajy roBOPH O pajHOM
yunHKy.® Pesynratu paja mparte ce, Hajipe, HEMOCPEHIM IPETIIeOM paia u
MIPOM3BOJA paja, T KOHTPOJIOM KBAIWTETa W KBAaHTHTETa 00aBJHEHOT ITOCTA.
Kako ocTBapeHm pe3yiTaT paja 3aBUCE O CTPYYHUX U PATHUX CIIOCOOHOCTH
3aI0CJICHOT, HCKJbY4YHBambeM 00jeKTHBHUX OKOJIHOCTH, MOXE C€ JOHETH OATO-
Bapajyha orena pesynirara u OJUTyKa O FbHXOBOM H30CTaHKY.’

Kana ce roBopu 0 H30cTaHKy pe3yiraTa, Ma ce y BHIy HEOCTBAPUBAIHE
pesyJsitaTa pajga KOju ce OOMYHO OCTBApyjy, Y OKBUPY PEaTHO OYCKHBAHHX
MpojeKInja, Koje OJroBapajy yclioBuMa paja y oxapeheHoj paaHoj cpemu-
'Y U Ty ce oMax cyodaBamo ca MpoOIeMOM, OJJHOCHO 3aKOHO/IABYCBOM
Henopeuenomnthy. Illta, y cBakoM KOHKPETHOM CITy4ajy, 3HaUHM 3aKOHCKA CHH-
Tarma ,,HeoCTBapuBame pe3yirara pajaa’? Ha oBoM mecTy je OuTHO rictahu na

¢ Wedderburn, L. (1986). The worker and the law. London, 148. Nnak, 3Ha4ajHo je
pehn a Koz yroBopa o pajiy rOBOPUMO O OOJNHUraliju CpeicTBa (3amocieHu ce obaBesyje
Jla TIOCTIO/IABIly CTABH HA PacIiojlarame CBOje pagHe CIIOCOOHOCTH), 3a Pa3IHKy Of yroBopa
0 ey, KOJ Kora I0ocToju 00aBe3a Iuiba, Te Ce OBa YMECHUIIA M KOJl OTKa3a yroBopa o
paxy Mopa y3eru y o63up. Kox yroopa o neiy je, HauMe, OUTHO Kpajime JIe710, OJHOCHO
Kpajibll pe3ynTaT MOCJICHHKA, MehyTUM yroBop o pamy ykipydyje obaBe3y cpeincrsa 300r
Yyera oTKa3 He MoXe OMTH ayToMaTcKa IMOCIeula H30CTaHKa pe3yiTara paja.

7 XKuekosuh, B. (2013). Peuiere 0 npecTaHKy paJHOr OJHOCA W OTKa3 yroBopa
0 pany. bunitien Bpxosnoi xacayuonoi cyga Cpoéuje, 6p. 3, 341. Tako ce, Ha mpumep, He
MOJKE€ OUEKHBATH 0J1 KOMEPIIHjaIHCTe /Ia OCTBAPH IIAHUPAHY MpoJiajy oapelheHor mpon3Bo-
Jla KOj¥ y TOM IepHO/y HE OArOBapa OJHOCY HOHYZAE ¥ TPAXKIE HA TPXKUILTY.

8 3akoH o pany, Cmyowcoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omnyka YC, 113/2017. u 95/2018, uin. 106.

® Crni¢, Z., Momcilovi¢, Z. (1983). Prestanak radnog odnosa — zastita prava
radnika. Zagreb, 57. I He caMo 1a HE MOYKE CHOCHTU OATOBOPHOCT 32 MOjeNHE 00jEeKTUB-
He pasznore, Beh 3aKoHOMaBal U3pUUUTO 3a0pamyje J1a 3aI0CIeHHU 3a TO Oy/ie OJArOBOPAH.

10 %Kuskosuh, B. (2013). Op. cit., 340.

1051



Tacuux Ageoxaiticke komope Bojeogune, 6p. 4/2025.

3aKOHOJaBaIl He HABOIH KOjH Cy TO, OJHOCHO KaKBH Cy pe3yNTaTd paja uuje
HEOCTBapUBAILC MPEICTaBIbA OPABAAHU PA3JIOr 32 0TKA3 YroBOpa O pauny.

3akJpydyjeMo 1a HeAoCTaje CTaHaapi pesyiTara paaa, Ha puMep ode-
KMBaH, IPOCEYaH U CJIMYHO, KA0 IITO TO 3aKOHOZABAll YHHHU Y ojpe/idama Koje
ce TWYy MHUHHMAaJHe 3apaje,'' Kaja roBopu o craHaapaHoM y4uuHKy. OBze Ou
ce MOTJI0 OTHhH M KOpaK Jlajbe, Te O 3aKOHOJaBaIl MOTao Ja 00aBexe CBaKOT
MOCTOAABIA Jia OMIITHM aKTOM KOHKPETU3Yje KOjU je CTaHAapA pajia 3a CBaKU
MOjeIMHAYHH [10CAO0.

Taxkobe, 3aaTak KOju ce MOCTaBJba 3aMOCICHOM MOpa OUTH 00jEeKTHBHO
n3BOUbMB, Moryh y oxpeleHOM BpeMeHCKOM TeEpHOLy, ca oaroBapajyhum
CpEe/CTBHMA Pajia U 1MoJ] KOHKPETHHM YCIIOBHUMA 3a paji, a LITO Ce UCIHTYje Yy
CBaKOM KOHKPETHOM ciIy4ajy. Pesynratu pama mMopajy OuTH 00jeKTHBHH, HE
MOTY c€ MPEBUCOKO MTOCTABIbATH, HUTH CE€ MOKE 3aXTEBATH OJ] 3aMIOCICHOT Ja
octBapu Hemoryhe,'? Te je gakie moTpeOHO Ja 3amoCieHH 00jeKTHBHO MOTyh
3ajJlaTaK HHje OCTBApPUO HEYMIHEHEM HJIM HEJAOBOJBHUM YHICH:EM, a IITO je U
CTaB HaIIIe CyJCKe mpakce.'?

O4YeKuBaHU pe3yJITAT MOXKE OUTH pe3yNTaT 3aCHOBaH Ha Cy0jeKTHBHOM
OUCKUBaWKYy IocionaBna. KOMIUICKCHOCT MHTama W3UCKYje M HEOIXOJHOCT
YCIIOCTaBJbatha KOMIIIEKCHOI CHCTEMa Yy pelllaBamby IIOMEHYTHX Ipa3HUHA.
Uunn ce 3aHUMJBMBHM wHjeja cyauje JKuBkoBmha, mo kojoj OM ce Moriau
YCIIOCTaBUTH HOPMATUBH U CTAHAAPIH 3a onpelheHy AeTaTHOCT M HOPMATHBU
U CTaHIApIH Yy CPEIHHH y KO0jOj 3amocieHr panu. HopMaTuBu u craHmapIu

' 3akon o pany, Cayoacbenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — opnyka YC, 113/2017. u 95/2018, un. 111.

12 )Kuskosuh, Bb. (2013). Pemieme 0 mpectaHKy pajHOr OJHOCA M OTKa3 yroBopa
o pany. bunitien Bpxosnoi xacayuonoi cyga Cpouje, 6p. 3, 340. O Tome, mpumepa paj,
CBEIOUM CIy4aj TYXKHOIa, Koju je paguo y CekTopy 3a mpojajy ocurypama. [oguimmu
[IMJBEBH CBAaKe EKCIIO3UType yTBPhyjy ce Ha OCHOBY MeCTa IJie Ce €KCIO3UTypa Halla3u 1
KynoBHe Mohu rpaljaHa, 3aTHM ce TpaBe IUIAHOBH KOjH C€ JOCTaBJbajy TUPEKTOpHMA €K-
CIIO3UTYpa Ha CyrecTHje U KOPEKILHje, HAKOH 4Yera ce y LeHTPaIM JIOHOCH KOHAYaH ILIaH.
VYV KOHKPETHOM CIy4ajy, TYKHJIAl[ je CKPEHYO MaXiy JUPEKTOPY Ja Cy IUJbCBH IUIaHa
IpeaMOUIIHO3HO MOCTaB/beHH. Jlajbe, Yy TOKY TOJMHE TYKHIAIl je T0OHO yIo30pemhe Ipej
OTKa3, jep HU y jeTHOM Mecelly HHje OCTBApeH IIaH, OJHOCHO M30CTallM Cy Pe3yJITaTH, Te
My je OCTaBJbCH POK y KOjeM MOXKE Jla HaJOKHaIHu IyOuTKe M n3berne orkas. Mehyrum,
HH Y TOM IEPUOY TYXKMJIAIl HE yCIeBa Jia OCTBapH IUIaH, a HAPOYUTO U3 Pa3yiora LITO Cy
IIeHe y OIHOCY Ha KOHKypeHTa Ouie Bucoke. Cyz je NOHUIITHO pellehe O 0TKa3y Kao He-
3aKOHUTO, 3aKJbYUYHBIIH JIa 337]aTaK KOjU C€ OCTaBJba 3all0CIICHOM MOpa OMTH 00jEKTHBHO
U3BOJJBHB, OJTHOCHO MOTYll Y KOHKPETHOM BPEMEHCKOM MIEPHOLY.

13 Mapkosuh, B. (2015). TIpaBHe mocieuie HE3aKOHUTOT OTKa3a yroBopa o pajiy.
Ilpaso u upuspega, 53(4-6), 6p. 4—6, 61. Tyxwuoiy je oTKa3zaH yropop o paay 300r mO-
Bpezie pajHe obaBe3e — HEM3BPILIABAKE IUIAHOBA MPOMETa M pasiHke y LeHu ox 50% y
OJIHOCY Ha YCBOjEHH IUIAH Y TPU Mecella y TOKy roJuHe. MehyTum, npema Hajiasy BelLITaka,
ojipeleH je BHCOK IUIaH Mpojaje KOju He MOXKE Ja ce ocTBapu. HipkecTeneHu CyloBH Cy
YCBOJHJIH TY)KOCHHU 3aXTEB U MOHHUIITHIN PEIICHE O OTKa3Yy.
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MPOIMUCaHU 3a ofpel)eHy JeNaTHOCT CIOYXKWIn OU Ka0 KOPEKTHUB IOCIOAABILY,
Tj. ka0 moMohHa Mepuia Koja Ou (pakTHYKU KOHTpOJIHCAIa Ja JHu Cy HopMa-
THBHU ¥ CTaHAAPAN Y CPEIUHH Y KOjOj 3alOCIeHN paau — oaroBapajyhm.'

Jenan m3ocTaHak pajHOr yYMHKa HUje JIOBOJbAH 3a MPECTAHAK paJHOT
OJIHOCa, Te je 1o mpeoBialyyjyhem TeopujckoM cxBaTamy MOTPeOHO TpajHH]e
HEOCTBapUBame pesyiTara paaa (HapaBHO u3 cyOjekTuBHHX pasiora).’> OBa
TBP/ba MOXeE Ce€ TOAYNPETH ONIITHM NpaBHIMMa YrOBOPHOT IpaBa. JeaHo-
CTpaHM pacKuj yroropa (0 pagy) HUje ompaBaaH 300T HE3HATHOT HEU3BPILICHHA
yroBopHe o0aBe3e (He3HATHO HEOCTBapUBahE pe3yJiTaTta paja y kpahem nepu-
ony).'® Takolje, y mpHUIOr MOTOMEM TOBOPH U HU3PUYHUTO 3aKOHCKO PEIICH:E
MO KOjeM ce Ipe OTKa3a U3 OBOT pa3jora, 3alociIieHH MOpa IMHCMEHO YI030-
PHUTH Ha [OCTOjarbe CBUX OKOJHOCTH, TE Jia My Ce Ipe OTKa3za Mopajy JaTu
yIyTCTBa Kako OM MOOOJBIIA0 Paj, U a My C€ MOpa OCTaBUTU MPUMEPEHH
pok 3a mobosbliame paja.'’ Takolje, mpaheme pesynarata paaa Besyje ce 3a
oJpeheHn BpeMeHCKHU MepuoA. Y CBETIy Halllel 3aKOHOJIABHOT CUCTeMa, KOjH
TOBOPH O PaJHOM YYHMHKY HPHIMKOM 0OpadyHa 3apajie, MOKEMO 3aKJby4YHTH
Jla OM Heka peajiHa BpEMEHCKa jeIMHUIIA Y KOjOj ce pe3yJITaTH pajaa Mepe Ouiia
jenan mecerr.'®

14 Bpajuh, O. (2003). Onpenbe 3akoHa O OAPKHUBOM 3aIOCICEHY U OTKazy. Pagho
ipaso y ycrosuma wpanzuyuje. Kparyjesai, 20-27. Bunetn npecyny AnenanuoHor cyaa
y HoBom Canmy — I')K 1 2034/12, ox 10. 9. 2012. [la Ou ce 3amociieHOM MOTao OTKa3aTH
YroBOp O pajly U3 OBOT pa3Jiora CyJcka Ipakca 3ay3ela je CTaB Ja KOJ IOCIO/aBIa Haj-
npe Mopajy OMTH yTBph)eHH HOPMAaTHBHU U CTaHIApIH y MOTJeqy oOMMa M KBaJIHTeTa, Kao
U JIpyrH KPUTEPUjYMH YTBP)EHH KOJICKTHBHHM YrOBOPOM HJIM HPAaBUIIHUKOM O pajy, Ha
OCHOBY KOjHX OM C€ BPIIMIIO MEPEH-E PAIHOT yYMHKA, KAa0 M J1a CE 3al0CIEHOM OCTABH J10-
JIATHHU POK 3a MMoOOJbIIake paja M pe3yiraTa paja y CKIaay ¢ akToM Iocioxasia. [Ipema
Hekaza Baxkehem OMNIITEM KOJEKTHBHOM YrOBOPY, MOCJIOAABIHU Cy KOPHCTHIN KOJ yTBP-
huBama 00MMa M KBaNUTETa MOCIA, IOPE] HOPMATUBA M CTaHAApAA Paja, joll U OHO ILUTO
je yrBpheHo mporpamom pazna, mpu 4eMmy je Nmporpam paga OHO CBOjEeBPCTaH IUIAHWPAHH
pesyaTar. OnmTH KONeKTUBHU yroBop, Cnyocoenu inachux PC, 6p. 50/2008, w. 23.

5 Mlynpepuh, b., Kosauesuh, Jb. (2017). Pagno ipaso. beorpan: CnyxGenu ria-
cHUK, 371.

1o Jly6apna, b. A. (2012). Pagno iipaso. Paciipasa o gocitiojanciugy na pagy u co-
yujannom gujanoiy. beorpan: IlpaBau daxkynrer YHuBep3uteta, LleHTap 3a n3gaBamTBo u
nadopmucame, 734.

17 3akon o pany, Cmyoucoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omnyka omtyka YC, 113/2017. u 95/2018, un. 180.

18 TIpecyna OkpysxHor cyna y BabeBy, HaBeneno npema Mapkosuh, B. (2018). I1pe-
CHIAHAK pagHol 0gHOCA ) OWWIEM PeXCumy pagHux ogHoca ca obpacyuma u axiyeaHom
cygekom tipaxcom. beorpan, [ocnoBrau 6upo, 60. Y KOHTEKCTY OBOTa, BajbaJio OM HamoMme-
HYTH Jla HEOCTBAPUBAKE PEe3yJITaTa paja HUje ONMpaBIaHU OTKAa3HH PasJior yKOJIHKO Ce 3a-
HOCJICHOM CTaBJba Ha TEPET Ja HUje OCTBAPUO OYEKHBAHE PE3YJITATE y PENATUBHO KPATKOM
BPEMEHCKOM IIEpPHO/Iy TT0CIIe OYeTKa pajja Ha HOBOM IIOCITY, a IPH TOME je Omiro motpedHo
onpeheHo Bpeme paau meroBe oOyke 3a o0aBJbamke 0roBapajyhux pagHux 3ajaTaxa.

1053



Tacuux Ageoxaiticke komope Bojeogune, 6p. 4/2025.

HEINIOCEJOBAIBE IOTPEBHUX 3HABBA U CIIOCOBHOCTHU
3A OBAB/BAIBLE IIOCJIA HA KOM 3AIIOCJIEHU PAIU

VY mpakcu ce cpehe W curyalnuja y KOjoj 3alOCICHH OCTBapyje 3axTe-
BaHe, OYEKMBAHE pe3yliTaTe paja, alld He IoKa3yje CIHOCOOHOCT (OJHOCHO
HEMa 3Hamwa) Jia U3BpIIHN opeleHe 3a1aTke U3 CIeKTpa palHuX 3ajaraka o0y-
xBahieHUX TIocTIoM Koju 00aBJba. Ha mpumep, 3armociieHu je y caapikajy mocia
3a MOCMAaTpaHM MEpPHOJ MMAo jeJHOCTaBHE 33JlaTKe, KOjU CE€ CTaHO IIOHa-
BJbajy. Kako je ped o pyTHHCKUM 3ajialiMa, ¢ 003UpoM Ha OOUM peau3aluje
yCIIeo je Jla OCTBapH OYCKUBaHYy HOpMY. MelhyTHM, y HCTOM NepHOAY HUje
M3BPILIMO HEKE APYre 3aJaTKe M3 OIKCa HEroBOr' I0Cia, KOjH ¢y OWIIM Cllo-
JKCHUJU U 3aXTEBaJM CIPEMHOCT J1a ce yrmoTpede oapelena 3Hama U BEMITHHE
KOje OH HHje UMao. Y OBaKBOj CUTYallWjd, 3a 3allOCIEHOT ce He OM MOTJIOo
pehu 1a Hema cTaHmapAHM yYyuHaK, Meh)yTUM, y TOM HCTOM TIEpUOIY OH HHje
¥MMao MoTpeOHa 3Hama W/UIN CIIOCOOHOCTH 3a 00aBJbabE MOCIOBA HA KOjUMa
pamu,'® Te ce Ha XUIIOTETHYKOM MPUMEpY JIAKO BHIH 300T 4era je HEeOMXOIHO
MOJIPXKATH CTaB Ja je ped O JIBa CaMOCTaJHa OTKa3Ha pa3iora.

OBjie OM ce MOTJIO TIOCTaBUTH MUTAKkE KAKO IOpe]l TOJHUKE CTOIle He3a-
MOCTICHOCTH W Orjlaca / jaBHOT KOHKYpCa, paJHU OJHOC 3acHyje JHUIE KOje
HeMa 3Hama W/Win crocoOHocTH. [la M ce y MoCTYIIKy 3aIollbaBama orjaacu
/ jaBHH KOHKYPCH NIPOBOJIE caMO (popMaliHO, YMME Ce CBPXa OBOT' HHCTUTYTA
ryOu, WK ce KOHKYPCHE MPOoIeaype He TpoBoje Ha oarosapajyhu naunn. Kog
HEKuX mpogecuja jacHo je Aa Moke JohM 10 Tora Ja KaHAWIAT 3a 3aI0CICHE
,,3a0JIICTa* HA TECTOBMMA 3HAMa, a J]a UX KaCHHje HEe MOXKE IMPAKTHYHO TPH-
MCHUTH Ha MeCTy paza.”’

Huje perka cuTyammja ma ce TPaKHOIM 3alloOCieha CIIydajHO MU
HaMEpHO IMpeLeHe, OAHOCHO Aajy HeTadHe MH(pOopMalHrje 0 CBOjUM CIOCOOHO-
cTuMa, ymehrMa ¥ BemITHHAMA 3a paj MPITUKOM 3aCHHUBAmba PAJHOT OJHOCA.
[Ipakca mocraBsba MUTamkE KOje Cy TO HeTauHe MHPOpMaIHje Koje Ou Morie
UMaTH TPETMaH ,,0MTHHUX " 32 3aCHUBAKE PATHOT OJJHOCA, T€ CYIIPOTHO KOje On
Ouiie y3poK 0TKa3a yroBopa o paiy.>!

19 )Kuskosuh, Bb. (2008). Otka3 yrosopa o paiy 300r He3an0BoJbaBajyher BpiucHba
nocna. Pagno u coyujanno iipaso, 6p. 1, 346.

2 Joanoruh, M. (2016). KibyuHu paJHONMpPABHU aCIEKTH jaBHOI KOHKypca 3a 3a-
CHHBaWC PaJHOT ojaHOca. [Ipaso u iipuspega. beorpan, 54(10-12), 76-78.

2! HaBeJieHO criajia y Tpyny OTKa3HHX pa3iiora MoBpese pajJHe JUCIUIUIMHE, a He OT-
Ka3HH Pa3jior HElMoceoBama 3Hamba 1 crocodHocTu. BpxoBuu cyn CpOuje 3ay3eo je craB
Jla laBambe OTKa3a M3 pasiiora jJaBarba HeTAuHHX I0JaTaka MPUINKOM 3aCHUBAMA PajHOT
OJIHOCA, HE 3aCTapeBa jep ce paj ,,0 CTAIHO]j U MPoyskeHoj noBpean”. Ilpecyna BpxosHor
cyna Cpbuje Pes2 16/07, ox 17. 1. 2007. Has. npema Mapxkosuh, B. (2018). IIpeciuanax
PagHol ogHOCA Y OUWITeM DeNCUMY PAGHUX OGHOCA cd 00pACYUMA U AKUAYETHOM CYYCKOM
upaxcom. beorpan: [Tocnosau 6upo, 60.

1054



M. Touwmh, Ama nu mecitia peuniieipayuju Kog omikasa yioopa..., crp. 1048—1069.

Hakie, kpo3 npaheme paja npenysehia, mocnomaBail npaTi U paj 3aro-
ciieHHUX. YKOJHMKO MOCIOIaBall MPUMETH y Pajy HEKa OJICTyIama, HMa MPaBo
Jla BaHPEIHO MPOBEPH CIIOCOOHOCTH, OHOCHO 3Harbha 3aroCiICHOr. Y HEKUM
npodecujama, MpoBepa 3HaWHA U CIIOCOOHOCTH je pelOBHA MpOLeaypa, Hajue-
uthe Ha roaumimeM HUBOY.?? Kako GWIT0, HECIIOPHO je J1a 0 MPOBEPE 3Hamba
M CIOCOOHOCTH CBAaKako 1oia3u. Ty MpoBepYy, Y 3aBHCHOCTH OJf KOHKPETHOT
1ocJ1a, MOKe 00aBUTH HEIOCPE/IHO IT0CII0AaBall, a MOXe U 00pa30BaTH KOMH-
CHjy y YHjOj je HaIIe)KHOCTH MPOBepa 3Hamba M CIIOCOOHOCTH 3arocieHor. >

YTBPBUBAIE N30CTAHKA PE3YJITATA PAJA OJHOCHO
HEINIOCEJOBABA NIOTPEBHUX 3HABA U CIIOCOBHOCTH
3A OBAB/BAILE IIOCJIA HA KOM 3AIIOCJIEHU PA/IN

AKo ce oOpa3yje KOMHCHja 3a TIPOBEpY 3Hama W CIIOCOOHOCTH 3ario-
CJICHHX, TpeOa BOJUTH padyHa O TOME Ja WIAHOBH KOju he BPIIMTH CTPydYHY
MpoIleHy Tpeba a UMajy HajMame UCTH CTEICH M BPCTY CTPYYHE CIpeMe Kao
Y 3aMOCJICHU YHja ce 3Hama U CIIOCOOHOCTH MpoBepaBajy. Takole, Basbano Ou
Jla KomHcHja Oyae y HelapHOM cacTaBy, 300T riacama IPHINKOM JOHOIICHA
omtyka.?* Ilusb oBe KomucHje 6no Ou 1a yTBpljyje YHIbEHHUIE U OIydyje 1a
T TIPEJICTaBJbajy OCHOB 3a OTKa3 yrosopa o paay. Komucuja 6u moriia qoHO-
CUTH MUIILJbEHE, OJTHOCHO 3aKJby4aK KOju he mociopaBall MCKOPUCTHTH 3a
00pasiiokeme — passior 0TKasa.

Haxie, Mmoryhe penreme 0miIo O J1la KOHCTATOBAKkEC OJICYCTBA 3HAMA U
CIOCOOHOCTH OyJie y HaJISKHOCTH Heke ad hoc xoMmHcHje Koja Ou ce ¢op-
MUpaja 3a CBaKM KOHKpETaH Ciy4aj, 3aTO MITO OM ce y CBaKOM KOHKPETHOM
CJIyd4ajy YIaHOBH KOMHCH]jE MOpaJH Pa3IMKOBATH, HajIpe 300T moTpeOHe BpCTe
W crerneHa cTpy4dHe crpeme. OBa KOMHUCHja TpeOaso O Ja U3BPIIHA IIOMEHYTY
OLICHY ¥ TO Ha JACHOM U HEJBOCMHUCIICHO YTBP)EHOM YHEEHHYHOM CTamy.”

Kon oTkasHor pasmora Koju ce THYE HEOCTBAapHBamba pesyliTara paja
Omo OW TMOKEJPHO KOJEKTHBHUM YTOBOPOM WIJIM jETHOCTPAHWM OIIITHM
aKTOM TIOCJIOJIaBIla TpPENU3HpaTH HAauWH Ha KOjU ce OMpa KOMHUCH]ja Koja

22 Taxko je, Ha npumep, npeasuheHo [IpaBUITHUKOM O TIOCTYIIKY W KPUTEPUjyMHUMA 3a
oljeHy pana ciyxOeHuka cyacke nonunuje Pemybnuke Cpricke, KOju y CKJIOIY PeIOBHOT
FOJMIIBET OLCHUBAKA UMajy [MHCMEHH TECT 3Hama, MpoBepy (QU3MYKUX CIOCOOHOCTH M
CoCcOOHOCTH pyKOBama BaTpeHUM opyxjem. Ui 14, ct. 1, T. h—x.

2 Jopanosuh, I1. (2015). Pagno iipaso. Hosu Can: IlpaBuu ¢akynrer, LleHrap 3a
W3/1aBayKy JelaTHoOCT,335-336.

24 Ibid.

% Crni¢, Z., Mom¢ilovi¢, Z. (1983). Prestanak radnog odnosa — zastita prava
radnika. Zagreb, 57.
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OIICEYje pe3yiTare pajia, CTPyYHy CIIpeMy WIH MOJOOHOCT YIaHOBA KOMHCH]E
Jla HaJ3Upy ¥ OICHYjy pal 3allOCICHUX, MOTJIM OM CE€ YCBOJUTH HEKH Iapa-
METpH 3a paJi KOMUCH]e, TIPEJIBUICTH apTHIUIAIMja 3al0CJICHUX Y npahermy
pana, npennu3upaTi Mepuia, KpUTEPUjyMH U OIIEHE [0 KOjUMa Ce Ipate pe3yii-
TaTH ¥ OlekYjy 3anocieHu. OBae O Bajbajo MPABUTH Pa3IMKy Ja Ju he ce
CBE MPETXOHO YPEIUTH KOJICKTHBHUM YTOBOPOM HITH j€THOCTPAHUM OMIITHM
akToM mocioaasia. CmarpaMo a Ou 3aKOHOJaBall Tpedao Ja mpenusupa aa,
YKOJIMKO C€ OBa MHUTamka PEeryJMily MPaBUIHUKOM O pajy MociojaBla (a He
KOJIGKTUBHUM YTOBOPOM), TaKaB aKT MOpa OWTH HAapOUWTO JAETajbaH M Mpe-
nu3ad. [IpoGieM 00jeKTHBHOCTH OIIEHE pe3yiTaTa paja MOTHYE Ipe CBera
0]l YMIeHHIe Jla y JoMahem mpaBy He IOCTOjU obOaBe3a NMEpUOANYHE €Ba-
Jdyauuje pesyiraTa paja, HUTH IPONHCAHOI EBHJCHTHpama U apXUBHpama
JOKyMEHTAIHje O OlemuBamy. [loTome muTame Ou Tpedano ypenauTH KOJeK-
TUBHUM yTOBOpHMa.>

HesaBucHo on Tora y 4Mjoj je Ha/UIKHOCTH yTBphHUBame MOCTHUTHY-
THUX pe3yJiTaTa, OJHOCHO MpOBepa 3Hama M CIIOCOOHOCTH, JaCHO je Jla ce OHa
o0aBJba 1O yHampel yTBpheHum kputepujymuma. Msrpahene kpurepujyme
mpare W npenusHo m3paljeHe ckane OomoBama. Kommaparmjom ocTBapeHHX
pesyJirara 3alociIeHOT 1 TOCTaBJbEHUX CKasla Jo0uja ce KOHauyHM pe3yJiTar. Y
TOM CMHCITY, MOJKe ce JIoNH JI0 MojiaTtaka Jia 3alociIeHH HeMa IoTpeOHa 3Hama
1 CTIOCOOHOCTH, OTHOCHO JIa j€ M30CTa0 pe3yaTar paxa. OBe Bajba HATPABUTH
pa3IHKy y OJHOCY Ha OTKa3HU pa3jior M30CTaHKa pe3ynTara paja, KOju HHje
YCIIOBJbEH HEKOM 00jeKTHBHOM OKOJHOIIhy, KOja ce MOpa UCKJbYUHUTH Aa OU
010 ToBOpa O OTKa3HOM paziory.’” MeljyTum koj olieHe 3Hamba, MUILBEHA
CMO J1a HeMa 00jJeKTHBHHUX OKOJIHOCTH KOje OM MOTJIe YTHUIIATH JI0 Te Mepe Ha
3HaE, jep CC OHO HJIM MMa WX HeMa.

Kox cmocobnoctu je Beh Mamo apyraumja cuTyalyja U OHE Cy Ha
cpeauHn m3Mel)y 3Hama, Ha KOja 00jeKTHBHE OKOJIHOCTH HE YTHUY y HEKOj

26 3aKOHO/IABYCB MPOIYCT OHO je NEeIMMHUYHO YOJaxeH 3akipyuctheM Ornmrer Ko-
JIEKTHBHOT yroBopa u3 2008. roauHe, KojuM je 6mino npeaBuheHo a HEMOCPEAHH PYKOBO-
JIMIIAIL 3aTI0CIICHOT KOjH Y TIEPHOAY OJ TPH Mecella He OCTBapyje pe3yiTaTe paja WM He
MOKake MOTpeOHa 3Hamba U CIIOCOOHOCTH, IIOKPEHE MOCTYIAK 3a yTBpheme pesyiaraTta paga
OJIHOCHO 3Hama ¥ crocobHocTu. [lo mpujemy 3axTeBa TUpEeKTOp OM 00pa30Ba0 KOMIUCH]Y
01 TP 4JIaHa, HaJMak-E KCTOT CTENeHa CTPyYHe cipeme ofipel)eHe BpcTe 3aHuMama Kao
U 3anocieHu. Ilocnoxasal je Morao OTKa3aTH yroBop T€K HAKOH HETaTUBHOTI 3aKJby4YKa
oBe komucuje. OmmTH KoeKTHBHY yroBop, Cayocoenu inacnux PC, 6p. 50/2008, 104/2008
n 08/2009, ui. 48.

27 Mapkosuh, B. (2018). Ilpecitianax pagnoi ognoca y OWUilieM Percumy paghux
ogHOCA ca obpacyuma u akiayerHom cygekom tipakcom. beorpan: TTocnoBuu 6upo, 61. Jla
Ou ce TOBOPMJIO O U30CTAHKY Pe3yJITaTa paja MOPajy ce y3eTH y 003Mp HApOYUTO YCIOBH
pana, Temkohe y HabaBIM CHPOBUHA M CIIMYHO, KAO M OKOJIHOCTH HA CTPAaHU 3aIrlOCIEHOT
Kao IITO ¢y OOJECT, HHBAJIUAHOCT U CIUYHO.
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JIPAaCTUYHO] MEpH, W pe3ylTaTa pajia, KoJl KOjUX ce O0jeKTHMBHH UYWHHOIU
MOpajy UCKbY4UTH. CIIOCOOHOCT je CIPEMHOCT Ja Ce NPUMEHE 3Hamba U
BEIITHHE Y 00aBJbamby MOCIOBA. 32 OLIEHY CIIOCOOHOCTU MOTPEOHO je 1a JIuIe
MMa 3Hame, ajlil ¥ Ja IMa OCTBAPCHH PE3yJITaT, T je pajHa CIIOCOOHOCT CUM-
0103a /iBa eJeMeHTa — 3Hamka W OCTBAPEHOT pe3ysirara. 300r HABEIACHOT, KO/
otieHe crocobHocTH Moryhe je na Heke OO0jeKTHMBHE OKOJHOCTH YTHYY Ha
KpajibH UCXOI. 3aTO ce, Ha MIPUMEp, Y HEMauyKOM MpaBy KOJ OIICHE PajHe CIO-
CcOOHOCTH TpaXkul Jla 3aI0CJICHH HeMa PaJIHUX CIIOCOOHOCTH (JIakjie TPEHYTHO)
U JIa je TOTOBO M3BeCHO na ux Hehe umaru Hu y OynyhaocTn.?

Takolhe, 6utHO je ucrahu nma mocroje mpodecuje’ y Kojuma ce TecT
OJTHOCHO OIleHa CHOCOOHOCTH Be3yje 3a (DM3MYKY CIPEMHOCT, IJie ce MOTry
JaBUTH 3Ha4yajHa OJACTyNama y OJHOCY Ha pe3yjTare TecTa CIOCOOHOCTH, a
y OIHOCY Ha Heke 00jekTHBHE OKOMHOCTH.*® 3a pa3nuky o1 (PU3HIKHX CIO-
COOHOCTH, 3HAKE HUje 0 TE MEPE MOJUIOKHO HEKUM CIOJbEHUM 00jEeKTHBHUM
YUHUOUUMA. Y 3aBUCHOCTH O]l OOjeKTHBHHUX OKOJHOCTH, MOXKE OUTH Mambe
nunu Behe, anu He y TOJHMKO] MepH Ja OM OHE MOTJIC YTHIATH Ha 3HAamE Kao
OTKa3HH Pa3lior, Te Ce y JUTepaTypH He Haja3e CTAaBOBH KOJU yKa3yjy Ja ce
MPUIKKOM OLICHE 3Haha MOPA UCKJbYYHTH HEKH O0jEKTHBHU YTHIA] HA UCTO.

VY mpakcu ce MOXKe IMOCTAaBUTH IHUTAE 10 KOJUM KPUTEPHjyMHMa Tpeda
OJIPE/IUTH JIa je 3aloclieH! HecrocoOaH Ja o0aBjba MOBepeHu mocao. Kpure-
pujymu Mory OuTH yTBpheHH Ha HajpasznuunuTHje HauuHe. Kao modus operandi
MOTJIM OW TIOCIYKUTH KPUTEPHUjYMH KOjU TIOCTOje Yy Cy4ajy HCKa3hBarba
BUIIIKA 3aII0CJICHUX, & KOjU Cy YIJIABHOM IpenBul)eHH MOCEOHUM KOJICKTHB-
HHUM yroopuma.’!

2 Eger, T. (2004). Oportunistic termination of employment contracts and legal
protection against dismissal in Germany and the USA. International Review of Law and
Economics, 23(4), 389. OBne Bajba HAIOMEHYTH J1a CE HE CME IMOUCTOBETUTH Ca T'yOHTKOM
paxHe criocodHoCTH. ['yOuTaK pajHe cHOCOOHOCTH HacTaje Kaja 3aloCiICHN yCIIea TPajHUX
HPOMEHA y 37PaBCTBEHOM CTamby IPOY3POKOBAHHX IOBPEIOM Ha paiy, MpodecHOHATHOM
Gouerrhy, moBpeioM BaH paja uin Oonenthy kKoje ce He MOT'y OTKJIOHHUTH JIeUeHeM HITH Me-
paMa MeAMIMHCKE pexaOuiInTanuje, u3ryon paaHy CIoCOOHOCT 3a 00aBJbambe II0CIOBa Koje
je 00aBJpao Mpe HACTaHKAa MHBATHIHOCTH Kao M 32 00aBJbamkbe APYTHX MIOCIOBA KOjU OATO-
Bapajy HEroBOj CTPYYHO] CHPEMH OJHOCHO PajHOj CIIOCOOHOCTH CTEYEHOj pajoM. Basba
HaIIOMEHYTH M J1a jeé ped O OIIITOj HECIIOCOOHOCTH 3a paJl, AaKjie O HeCIIOCOOHOCTH 3a
obaBJpame Ma KOjer Toca, a He mmocia 3a Koju oxpeheHo ymie nocenyje Kpainudukanyje,
BewTrHe, ymeha u pyre criocoOHOCTH.

» Ha mpuMep, MoJuiyja, BOjCKa, POHHOLM, HMHJIOTH, CBE mpodecHje KOa KOjux ce
MIPUIMKOM OLIeHE y3uMa y 003up (pu3uyKa CIpeMHOCT.

30 ManakcanocT Wik G0 KOju THIl GOJICCTH, MM, Ha IPUMED, JIMIE KOj€ IPHUCTYITH
MPOBEpH MO 3aBPIIETKY HONHE CMEHe Ha JaH TecTHpama JIOTHMYKHM CiefoM jorahaja He
MOJKE OCTBApUTH Pe3yATaT Kao JHIE KOje je OAMOPHO U CIUYHO.

31 V3ehemo 3a nipuMep KpuTeprjyMe 3a yTBphHUBarbe 3al0CIICHUX 38 YHjUM je pajoM
npectaia norpeba npeapuhena [ToceOHMM KOJEKTHBHIM YTrOBOP 3a 3aII0CIICHE Y OCHOBHUM
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YHO3O0PEWBE U YIIYTCTBO
3A IOBO/BIIABAIBLE PAJIA Y IIPUMEPEHOM POKY

ObaBermTemeM 0 HEOCTBapUBamby pe3yiiTaTa paja 3aKOHOJABall je 1ao
IpyTy IIAHCY 3aI0CICHOM U MPYXKHO jellaH BHUI MPOLECHE, ad ¥ CYIITHHCKE
samrtute 3amnociaenom. OTka3 ce, Aakie, He MOXKe JOOHUTH IMpe 00aBelITeHha O
MPOIYCTHMa W TPe HETo INTO C€ Ja JONATHH POK J1a CE€ IPOITYCTH OTKIIOHE.
Mebhyrtum, nmocnogasail y OBOM akTy MOpa ¥ KOHKPETH30BATH IITa OYEKYje O]
3aI0CJICHOT, T¢ My 00jaCHUTH Ha KOJU HaYMH MOYKE OCTBAPUTH IMOCIIOIaBYCBa
OUYCKUBAa, OJHOCHO MOpA HABECTH TAyHE MPOIYCTE y paxy 3amoCiCHOr U
HA4MH Ha KOju Ou ce oHM MOTIH ucrpaBuTH. OBUM ce OpaHM CTaB Jia ce 0TKa3
HE MOJXKE JAaTH MPBHM HM30CTAHKOM OYCKMBAHUX PE3yJITaTa, TE C€ HCIpaBIba
HEJIOCTaTaK MPEIU3UPAHOCTH 3aKOHCKUX OIpEa0H O pe3yiaTatuma pajaa Koju
JIOBOJZIE 10 OTKa3a.>?

Mehytum mocraBiba ce MHUTAEkhE CBPCUCXOMHOCTH JaBarba JAPYTe MIAHCE
JIUIy KOje 3Hame U CIIOCOOHOCTH HeMa, a HApOYHMTO MMajyhu y BUIY UHCTH-
TYT jaBHOT OIJIalllaBama CIIO0OTHUX MocioBa. Mmak, ako Ou ce mpUXBAaTHIIO
AHAJIOTHO pEIIebe, a Cy[CKa Ipakca MPUXBaTa, TE M 3aIOCICHOM KOjH HeMma
3Hama M CIOCOOHOCTH JIA Apyra IIaHca, OHJa O OWIIO JIOTHYHO Ja My ce Ta
Jpyra IIaHca 4 Kpo3 MHCMEHO YIYTCTBO, KAO CACTaBHH JICO IPETXOTHOT
obaBemTema. Jlakie, Ko OTKAa3HOT pa3iora KOjH y3pOK MMa y He3HAmy HIIH
HECIIOCOOHOCTH, MOTJIO OHM C€ OYEKHMBATH Ja IOCIOJAaBAll IIHCMEHO YII030pU
3aMoCICHOT Ha MOCTOjae pasiiora 3a OTKa3, 3aTHM Ja My H3la YIyTCTBA 3a
OTKJIamhake HEJOCTaTaka OJHOCHO Ja My /4 YIyTCTBA Kako OW MOOOJBIIA0
paj, OMHOCHO y KOM CerMEHTy Ou Tpebajo &a ce MOJaTHO eAyKyje WIH Ha
KOJUM cIIOCOOHOCTHMAa OW Tpebaso MOpaguTH W OCTaBH aJICKBaTaH POK 3a
OCTBapEHE OYCKUBAHOT.

1 CPebHM IIIKOJIaMa M JOMOBHMA yueHuka, Cnyocoenu inacnux PC, 6p. 21/15, 92/20. Kao
KPUTEPHjyMH KOju ce 00yjy y3€TH Cy pall OCTBAPEH y PalHOM OJHOCY, 00pa3oBame, Tak-
MHYCHa H [EAArOLUIKU JONPHHOC Y Paay Kao KPUTEPHjyMH POMECHOHAIHOT THIIA, U OJpe-
heHn couujasHu MOMEHTH, Kao Ha MPUMEp, UIMOBHO CTakbe, 3/[paBCTBEHO CTalke Ha OCHOBY
Hajla3a HaJJIeXKHE 3][paBCTBEHE yCTAHOBE, OJHOCHO HA/UISKHOT ()OHIA MEH3HMjCKOT U HH-
BAJIM/ICKOT OCUTYpara u Opoj Jele MPe/IIKOICKOT y3pacTa, OJHOCHO JCle Ha PEOBHOM
LIKOJIOBaWY 710 26 TOMHA CTAPOCTH. YKOJIHKO BHIIE 3allOCICHUX HMa UCcTH Opoj 6os1o0Ba,
NpPEeHOCT UMa 3aMoclieHn Koju je octBapuo Behu 6poj 6010Ba MO OCHOBY paga ocTBape-
HOT Y PaJIHOM OJIHOCY, 00pa30Bama, TAKMUYCHA, EArOLIKOT JOIPHHOCA Y pajly, HMOBHOT
CTama, 3/|paBCTBEHOT CTama, Opoja Jiele, U TO HABEICHUM PEIOCIICIOM.

32 Betten, L. (1993) Internal labour law, Deventer — Boston, 225-227. U He camo
KOJI OTKa3a (jep je 0TKa3 Kpajia Mepa), Beh npe u3punama 0110 KakBe qpyre Mepe, mocio-
JlaBall Mopa MPETXO/HO JaTH MHCAaHO 00aBEIITEHE Y BE3U ca HEeJOCTallMMa y pajy 3amo-
CIICHOT, ca yIyTCTBMMa ¥ IPUMEPEHUM POKOM 3a 1000JbIIake paja. Tek ako HaKOH UcTeka
TOT POKa y3 NMPUMEHY IMOCIO0JAaBYCBUX YIIYTCTaBa 3allOCIICHN HE 1M000JbIIa pajl, MoCio/a-
Ball MOXKE MPUCTYIUTH H3PHIABY Mepa.

1058



M. Touwmh, Ama nu mecitia peuniieipayuju Kog omikasa yioopa..., crp. 1048—1069.

CMarpaMo Jia je 3aKOHOJaBal] MOTa0 M INPEIH3UpaTH WU Oap Imocra-
BUTH MUHUMAIHY TpaHHILy Tpajama pokKa 3a yHarpeheme pe3yirara, OJHOCHO
OJIPEIUTH Ty POK Kao ,,pazyman”.** C TuM y Be3u Bajba MMATH y BUAY Ja je
Ipe CTynama Ha cHary HoBejie 3akoHa o paay of 2014. ronune, a 1o y3opy
Ha cTaHnapne Mehynapoaae opranuzamnuje paga (MOP), BpxoBHu kacanuoHu
CyI Y CBOjUM OJUTyKama 3ay3eo CTaB Ja pagHH OJHOC He Tpeba Ia mpecraHe
300r He3aJoBoJbaBajyhux pesynrara pajna, ceM ako je MOCIoAaBall a0 3amo-
CIIGHOM ITHCAHO YIIO30pEH:E ca OAroBapajyhuM ymyTCTBOM, T€ My OCTAaBHO
pasyMaH poK, a 3aIl0CJICHH HacTaBJba J1a N3BPIIABa Ty>KHOCTH Ha HE3aJ0BOJbA-
Bajyhu HaYMH M HAKOH IPOTEKAa OCTaBJHLCHOT poka. HapaBHO, M y TOM cirydajy
je HEeOIXOJIHO Jia IocIo/AaBall Ha 00jeKTHBaH M TOYy3JaH HaYMH YTBPAM H30-
CTaHak pe3yJrara pama.’*

YryTcTBO 3a MOOOJBIIAHE paHOT YUYUHKA CACTAaBHHU j€ JIO MPETXOIHOT
obaBemitema.*® [la 61 oTKa3 300r HEOCTBapHBakba pe3yirara pajga 0o 3aKOHHUT,

33 V3 HanoMeHy J1a Ou 4aK ¥ Taja MocTojajia npa3HuHa, jep Ou ce y CBAKOM KOHKpET-
HOM CIly4ajy MOpajio yTBpHHBaTH miTa je pazymaH pok. Jlakie, CAMO Tpajame ,,pa3yMHOT
poka“ Huje U He MOke OUTH ozpel)eHo 3aKOHOM, jep ce He MOKe OYEKMBATH Ja je pasyMaH
POK Yy KOjeM 3arociIeHH MOXKe Jia MOMNpaBU paJHu YYHHAK jeJJHaK 3a CBe AenaTHocTH. Mo-
710 O Ce EBEHTYaIHO OYCKHUBATH JIa CC KOJCKTHBHUM YrOBOPOM HEIITO OKBHPHH]E OIpPE/IH
onroBapajyhn pok ymMecTo CTaHaapia ,,pasyMHOT poka“. 3a caja je Ha MPOLEHU cyna Ja
JI je y CBaKOM KOHKPETHOM CIIy4ajy OCTaBJbCH WIIM HE Pa3yMHH POK. BpXOBHH KacaloHH
Cy/l OLICHHO je Kao NPABHJIHOM OLICHY HIIKCCTCIICHHX CYIO0Ba [a HHUCY HCIIyHCHH YCIOBH
3a oTKa3 300r M30CTaHKa pesyJiTaTa paja Kaja TY)KHOLY HHUje OCTaBJbEH MPHUMEPEH POK 3a
nobosblIame pajga. Y KOHKPETHOM CIIydajy HaKOH Mecell JaHa 00aBJbama MOCIOBA, TY)KH-
nan no6uja obaBeITene 0 MOCTOjamby pasjora 3a 0TKa3 yroBopa o pajy jep je MociiogaBal
YTBPAHUO Ja Cy YYHHAK, KBAIUTET Pajia U O/IHOC 3aIl0CICHOT IIpeMa PaIHAM 3aaliiMa HCIIO]
3aXTEBAHOT HHBOA, TE JIa PE3YJTHPA]y KOHTHHYHPAHUM HCHCIYFhaBalkeM PE3ysiTaTa paja u
KOMIIPOMHTOBAKkEM ¢UKACHOCTH U 3aXTEBAHHX pe3yJiTaTa paja y YKYIHOM IpOLECy KOH-
TPOJIMHTA, TE CE€ 3aIIOCICHOM OCTaBjba POK o 10 panHux nana ga mobossma cBoj paz. [lomo-
Buh, M. (2020). lIpeciianax pagroi ognoca. beorpan: 3aBon 3a yuoenuke, 21-22, 49.

% 3aHMMJBHBO pELICHE CaIpkKao je 3aKOH O YAPYKEHOM pajy, Mo KojeM je Ouio
npeaBuleHo Ja ce 3amocieHOM MOHYIU MOCa0 KOjU OJAroBapa HEroBHUM CIIOCOOHOCTHMA.
Jlakiie, yKOJIMKO paJHUK TpajHUjE HE OCTBapyje pe3yirate paaa (Iperu3Huje, ako TpajHuje
HE OCTBapyje pe3ynraTre KOju ce 00MYHO 0CTBapyjy) OMilo je moTpeOHO MPEeTXOIHO MOHY U~
THU 3aII0CJIEHOM PaJl Ha MOCIOBHMA KOjU OJIrOBapajy HEroBUM CIIOCOOHOCTUMA, a YKOJIHUKO
01 O0Baj TO 0J0MO TEK OHJA CE MOIJIa JJOHETH OJyuTyKa 0 oTkasy. Crnié, Z., Momcilovi¢, Z.
(1983). Prestanak radnog odnosa — zastita prava radnika. Zagreb, 57.

35 TIpecyna BpxoBHor kacamuonor cyzaa Pes2 533/11, ox 6. 10. 2011. rogune. ITo-
CIIO/IaBaIl MOXE 3all0CICHOM OTKa3aTH YrOBOP O paly ako H MOCJe JaTHX HHCTPYKIHja
OCTaBJbEHOT pOKa Ja MoOO0JbIIA pe3yJTaTe paja, HaCTaBH Ja 00aBiba 1OCA0 Ha HE3aJ0BO-
sbaBajyhu Haumn. U3 obpasnoxema: ,,JIpema yTBpl)eHOM YHIEHUYHOM CTalby, TY)XKUIIALL je
010 y pasHOM OIHOCY Ha HeoJpeheHO Kaga My je Ty)KEHHM OTKa3zao yroBop O paxy, 3060r
HEOCTBapUBama pe3yJTara pajia, OJHOCHO 300I HeMarmba MOTPEOHOT 3Haba U CHOCOOHOCTH
3a 00aBJpame MOCIOBA HA KOjHUMa pajy, y3 MayliaiHo obpasioxemne, 0e3 HaBohema KOH-
KPETHHUX pa3iiora M YHECHHUIIA Ha OCHOBY KOJUX je OTKa3HHU pasiior yTBpheH. ¥V yrnosopemy
0 TIOCTOjamy pasiiora 3a OTKa3 yroBopa O paly HaBEACHO je Ja TyKWiIall HHje TOKa3ao
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HEOIIXOJTHO j€ JIa TIOCII0/IaBall 3all0CIICHOT TIPETXO0HO Ha oJroBapajyhu HauuH
HWHCTPYUIIIE O MOCTY U JIa My JI4 POK 3a IO00JbIIAE paja | pe3yiarara pajia, a
Jla 3aTI0CJICHH M T10CJIe OCTaBJEEHOT POKa MpeBUleHOr 3a TT000JbIIakE U J1ajbe
obaBJsba paj Ha HE3aJ10BOJbaBajyhu HaywH.*®

Mebhytum, moryhe je aa WHCTpyKIMja MOCIIOAaBIa u3ocTane. To Ou
OWJI0 MO3BOJECHO CaMO y OHUM CHTyaldjaMa KaJa ce paad O PYyTHHCKUM,
JEIHOCTaBHUM IIOCJIOBHMA Ha KOjUMa c€ OIepaluje jeJHOJINYHO TOHABIbA]Y.
Kako je musp MHCTpyKIMje MoayYaBame, HHCTPYKIMje OU ce 3a Tako jeaHo-
CTaBHE IOCJIOBE Ca MPABOM MOTJIE CMaTpPaTH CyBHIITHUM.’

HOCJIIEJUIE N30CTAHKA PE3YJITATA PAJIA
OJHOCHO HENOCEJJOBABA TIOTPEBHUX 3HAA
N CIIOCOBHOCTH 3A OBABJBAILE ITOCJIA

3akoHOaBaIl je caMo Kao MOTyhHOCT MpenBUAEO 0TKa3 yroBopa o pamy
300T HeocTBapUBama pe3ynraTa paga (a aHaJoTHO U 300T M30CTaHKa MOTpeo-
HUX 3HaWka U CHOCOOHOCTH), IITO MMIUIMIUPA Ja MOCIONABAIl AUCKPECIHUOHO
MOJKE OJUTYYHMTH O TOME Ja JH hie, Kaga ce CTCKHY YCIIOBH 3a OTKa3, OTKa3
3aMcTa M JaTu. 3a pa3iuKy OJ H30CTaHKa pe3yJTaTa paja, I/e je 3aKOHO IaBal|
mpornwucao oapeleHy mpoueaypy 3a 3aKOHHTOCT O0TKasa, KOJ HeMarba 3Hama U

pesynrTare paja Ha IIOCIOBHMA Ha KojuMa je pacropeheH, ia je Ha ocHOBY mpahema U3Bp-
IIeHa TOCII0BA 3aMOCICHOT 0/l CTPaHe HEMOCPEIHUX PYKOBOJMIANA YTBPhEHO /1a TyKuall
HHje y MOTYRHOCTH J1a M3BpIIaBa [OCTABJLCHE 33/IaTKE U HE [T0Ka3yje OYCKHBaHYy 3aHHTEpE-
COBAHOCT 3a paJi y Wby e(MKACHOT U3BPILABaba II0CI0BA, TE MY j€ OCTABILEH POK OJI MET
JaHa J]a JOCTaBH M3jallllbel-e O HaBOJAMMA U3 ymo3opema. CyJ je yTBpAHO Ja je peleme
0 OTKa3y HE3aKOHHTO jep MoceOHa KOMHECHja Koja OW BpIIHIA MPOIEHY MOCEOHUX 3Hama
U BCIITHHA 3aMOCICHUX HUje Omia Gpopmupana Ko TyxeHor. Jlajbe qa O OTKa3 U3 OBOT
pasznora 6Mo 3aKOHUT, HEOIIXO/IHO j€ YTBPAUTH Ja Pe3yITaTH paja U30CTajy 300T HEIOBOJb-
HOT' paJia 3aroCiICHOT M HEeroBOT He3ajarama, OJHOCHO 300T 0JICYCTBa MOTPEOHUX 3HAMA,
CIIOCOOHOCTH MIJIM HEYKOCTH 3alOCIICHOT, LITO je y KOHKPETHOM CIIy4ajy H30CTallo, T¢ Aa je
noOujaHUM pEUICHEM HayIIaTHO 00pa3IokeH PasJior MpecTaHKa pagHoT oxHoca, 0e3 Ha-
Bohea KOHKPETHHX pa3liora U YMI-EHHMIA, Ja HHje OCTBapeHa CBpXa ymosopema Oynyhn
Jla My je ypy4deHO HCTOTI JjaHa KaJia U PEelICHE O 0TKa3y YyroBopa O pajiy, Ja je ylno30peHe
JIOCTaBJbEHO CHHJIMKATY HAKOH JOHOLICH:A Pelleha 0 0TKa3y yroBopa o paiy.”

3¢ Takole, uHTEepecanTan je yBuja U y craB BpxosHor cyna CpOuje na je 3aKOHUT
oTKa3 300r HeOCTBapHBama Pe3ysiTara paja y cilydajy y KojeM je MOCIoAaBall, MPUIHKOM
KOHCTaTOBaba MakbKa, OCTaBHO 3aII0CIICHOM BPEME 32 HCIPABJbAbE TPELIKE U MOOO0JbIIAE
pesyiTara, 1a ¥ HaKOH TOra y MOHOBJbECHOj KOHTPOJIM yTBpauo Mawmak. Yomuh b. (20006).
Ortka3 yroopa o paay 1 MOrylin o0JMIHM 3alITUTE MpaBa 3aroCieHnX. PagHo u coyujanto
iipaso, 6p. 1-6, 294.

37 Kuskosuh, B. (2008). Otka3 yrosopa o pajay 360r He3anoBoJbaBajyher Bpliema
nocna. Pagro u coyujanno upaso, 12(1), 351.
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CITIOCOOHOCTH TO HHUjE CIy4aj, Ila TIpaBHE MMpa3HUHE TOMyHhaBa CyJICKa IpaKca.
[ToTpe6HO je HampaBUTH pa3IHKy MPBO y IOTJIEAY TOTa Ja JU je M30CTaHAK
3HamWa WIHM CIIOCOOHOCTH, Y cMucity ymeha o0aBibama HEKUX aKTUBHOCTH KOje
HUCY OIBHUIIC 3aXTEBHC (H_Ia6J'IOHCKI/IX IoCJjioBa 'y MPOU3BOAKBU, 3aHATCKUX
MIOCJIOBA U CIIMYHO) MITH CIIOCOOHOCTH J1a Ce MTPUMEHE CTEUCHA 3Hamba y TIPAKCH.
Y oBOM ApYroM ciy4ajy, He OM ce KOCHIIO Ca HHCTHTYTOM jaBHOT Orjiaca Jia ce
3aIl0CICHOM J1a ,,IpyTa’ MaHca KPo3 YIO030pehe, Te Aa ¢e (PaKTHIKH 3arociie-
HOM ,,TIOKa)ke™ KaKo Jia CTeUeHa 3Hama M mpuMeHH. U CympoTHO, cTaBa CMO
Ja y OyXy jeIHaKuX IIaHCH 3a 3al0NbaBambe M jaBHOT KOHKypCa Kao ,,TAKMH-
Yerma 3Hamka U CIOCOOHOCTH™ 3a MPBH Cly4aj HEe Tpeba ocTaBJhbaTH AOAAaTaH
nepuon. Jabe je moTpeOHO yTBPANUTH J1a JIM JIHIE UMa 3HAKE U BEIITHHE KOje
HE yMe KOHKPETHO Ja MPUMEHH WM UX HeMa YOIIITe, jep je y MPBOM CIy-
Yajy OMpaBOaHO JATH IPYTy MIAHCY KPO3 YMO30PCHE ca MOJATHUM POKOM, a
y apyrom He.*

VY cBakoM ciy4ajy, Kako pajHH OJHOC IIpPeJCTBajba Cycper cioboje
Mpely3eTHUILITBA U cJI000/Ie pasa, CBOjUHCKA U yNpaBlbayka OBJIAlIhema cy
pasior 300T Kora ce cMaTpa Jia je IMoclIoIaBall BUIIIe 0] yTOBOPHE CTpaHe Tj. Jia
je mpupoaHU 3aKoHOAaBall y npeaysehy.*” BaacHuk cpejcrasa 3a paji, CacBUM
JIOTHYHO, MMa TPABO Ja PACHojaKe CPEICTBUMA 3a paj U Boau mpenysehe y
CKJIaTy ca CBOjUM €KOHOMCKHM MHTEpecHMa Te IPUMH pajHuKe Koju he epu-
KacHO paJiuTH a ,,pelin‘ ce OHUX KOjU Cy My Ha Tepety,*’ anu cBe y ckiiaay ca
UMIICPATUBHUM IMPaBHUAM IIporucuMa. HecropHo, mociomaBan uma mpaBo Ja
pacKuHEe yroBOp O paiy H, IO MPaBUIy, OBO IPABO KOPHUCTH Y CKIIAAY Ca eKO-
HOMCKUM M MPOU3BOJHUM HHTEepecuMa. To 3HAYM Ja MOCIO0AaBall IPUINKOM
oTka3a Hehe 3110ynoTpedsbaBaTH CBOje MPABO HA PACKUI YTOBOPa, OJTHOCHO Ja
he o 0TKa3y OJTyYHBATH PAIIMOHATHO (JIETAIHO U JISTHTUMHO), @ HE CaMoO 3aTO
HITO Ha TO MMa mpaBo.’! AKO MOC/IoaBal] yTBPIH Ja 3armoCieHH He OCTBa-
pyje pesynTtaTte paja WM HeMa NMoTpeOHa 3Hamka M CIIOCOOHOCTH, MOXE Jia
My OTKa)ke yroBOp O pajay,** W mpema HallleM HO3UTHBHOM pelIeHky TO jecTe
aTICOIYyTHO TIPABO ITOCIIOABIIA.

38 3akon 0 pany, Cmyocoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omnyka YC, 113/2017, 95/2018, un. 180.

¥ Kosauesuh, Jb. (2013). Ilpasua cybopgunayuja y pagnom ogrnocy u reeme ipanuye.
Beorpan: [lpaBuu dakynrer YHuBep3ureta, LieHrap 3a u3naBamTBo u nHpopMucame, 135.

40 Byukosuh, B. (1998). Ilpecranak pajHor omHoca. PagHo u coyujaino apaso,
Op. 7-9/98. 174.

4 Mubkosuh, M. (2002). He3akoHUT W HeONpaBIaHH MPECTAHAK PaJHOT OJHOCA.
Ilpaso u dpuepega, 6p. 1-4, 61.

4 Muxajnosuh, I1. (2004). TIpecTaHak pagHOT OJHOCA IO CHJIM 3aKOHA W OTKa30M
yroBopa o paay o cTpaHe nocinopaasua. /Ipasuu scusoid, 6p. 3—4, 174. 3akon o pany, Cny-
arcoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013. u 75/2014, 13/2017. — omiy-
ka YC, 113/2017. u 95/2018, wn. 181. YKOIHKO je 3aIm0oCiIeH: YiaH CHHANKATA ITOCIIOaBall
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HakoH mITO HACTYITH Pasior 3a OTKa3, HEOMXOJHO je Ja ra TOCioIa-
Ball KOHCTATYyje a TIOTOM U Jia JIOHECe OJ[roBapajyhu akt o mpecTaHky pajHor
0JIHOCA, OZHOCHO yroBOpa O paay. Ped je 0 KOHCTUTYTHBHOM aKTy KOjUM Ce
OJly3MMa CBOjCTBO PAJHHKA, M TO HEMOCPEIHO Ha OCHOBY CaMOT aKTa KOjUM
je OIemEeHO OJHOCHO WCIMTAHO 1a je HACTYITHO Pasyior 3a MPEecTaHaK PajHor
ozxHoca. [Ipema HalieM MO3UTHBHOM 3aKOHOJIaBCTBY THCMeHa (hopMma je 00aBe-
3Ha,” Te ce O/UTyKa O MPECTaHKY PAJHOT OJHOCA MATEPHjaln3yje TOHOIICHEM
peiema,* Koje je pe3ysTaT CHPOBEICHOI MOCTYIKA Y KOjeM CY IPETXOIHO
yTBpheHN OTpaBIaHu Pa3iIo3u 3a OTKAa3.

HepeTko, MpWIMKOM yTBphHBama 3aKOHOM MpeABHhEHUX OTKA3HUX
pasiora jojia3e J0 MpOIMycTa y CaMOM OTKa3HOM mocTynky. Kama gohe mo
HOBpE/Ia MpaBuiia MOCTYINKa, MOBPEia MPOLECHOT MpaBa jecTe TO INTO YHHH
otka3 HezakoHuTHM.* To, Marke, 3HAUYM J1a OTKAa3 MOKE OWTH JaT M3 3aKOHOM

je no u3mena u3 2014. rogrHe MOPao 1a TpaKu MUILbEHHE CHHANKATA alli Ta TO MUIIUbEHE
HHM Ha KOjU HAa4WH HHje 00aBe3MBAIO HUTH OTpaHUYaBayo. Y CKIaIy ca M3MEHaMa 3aro-
CJICHH MOJKE, YKOJIHKO JKEIIH, y3 CBOjy M3jaBy IIPWJIOKHUTH M MUIIUbEHEC CHHINKATa, Koje he
MOCII0aBall ,,pa3MOTPUTH .

U1 y ynopeHoM mpasy je MpaBuiio Ja je nucMena Gopma orkasa obasesna (beiru-
ja, byrapcka, Kunap, Uemka, ®panmycka, ['puka, Mabhapcka, JIntBanuja, Pymynnja, Cio-
Bayka) Heerma van Voss, G., Waas, B., & ter Haar, B. (2011). Dismissal — particularly
for business reasons — and Employment Protection. (Thematic report — European Labour
Law Network; No. 2011). European Labour Law Network, 20. 3annmbnso je na y Hemau-
KOj OTKa3 MO)kKe OWTH JaT y eJIeKTpOHCKO] popmu, myTeM Mejna, win y Ecronmju raoe ce
npenBubha 1a Moxke caMo penpoaykoBaH y nucMeny opmy. ¥V JlykcemOypry ycMeHu oTKa3
MIPOM3BOJIH JIjCTBO, AJIM CTBapa CUTyauujy ,,()OpMaTHOT HeJOCTAaTKa . 3all0CICHU KOjeM je
OTKa3 JaT U3 ONPABJAHOT PA3JIOra YCMEHO, HaKo MPOU3BOIH MPABHO JIEjCTBO, MMa IPaBO Ha
HaKHaJy LITETe y BUCHHU jeJJHE MEeCeuHe 3apaje.

“ Nielsen, R. (20006). Termination of Employment. Legal Situation in the Member
States of the European Union. European Commission, 128. Mehytum, ynopeano mpaBo
cpehe u npyraumja pemema. Tako benruja u IlIBexcka Hemajy 3aKOHOJABHHX pelIeHa O
(dhopmu oTkaza, 1Ok ce obaBe3Ha mucMeHa Gopma cpehe y Bennkoj bpuranuju anu 3a ciry-
4aj 0TKa3a U3 eKOHOMCKHX pazjiora.

4 Cama HE3aKOHHTOCT MOXKE UMATH Pa3InYUTe Y3pOKEe KOjH Cy MOCIeIHIa MOBPeie
IpaBMIIa TIOCTYIIKA (3aCTaperocT, MPONyIITalke JOCTaB/baka YII030pemha, IpaBo Ha 010pa-
Hy, 00pa3iokeme, oyKa O PaBHOM JIEKY, JOCTaB/balbe PEeIleiba O 0TKA3y) WM MOBpe/e
MaTepHjaJIHoT TpaBa (IPEeCcTaHaK PaJHOr OJHOca Oe3 MPaBHOI OCHOBA, 0€3 ONpaBJaHOT pa-
3nora). Mako cy moBpejie onpenaba mMocTynka Mame 030M/bHE 0] HEONPaBIaHOT MPECcTaH-
Ka paJiHOT OJJHOCA, HHje 33 3aHEMapUTH Jia Ce MOCIOAABLHU KOjU KpIlIe 3aKOHCKe 00aBe3e
MIPUBUJIETY]jy M KpILle HA4eJIO NpaBHE CHUT'YPHOCTH 0o10paHy n npasHH jek. Kosauesuh, Jb.,
(2016). Bamwanu pasznosu 3a owikaz yiogopa o pagy. beorpan: IlpaBan ¢dakynrer YHHBEp-
sutera, LlenTap 3a m3gaBamTBO M uHpoOpMuUcame, 184—185. IIpema HamieM MO3UTUBHOM
npaBy, ucnutyjyhu otkas y ¢popmaaHoM cMuCIy cya he kao HE3aKOHHTO NOHHMIITHUTH pe-
LICHE aKO MOCII0/aBal] HHje YIIO30pHO 3aMOCICHOT Ha IOCTOjalbe Pa3yiora 3a OTKa3 y 3a-
konoM npensulhenoj ¢popmu (Ilpecyna Bpxosuor kacarmonor cyna Pes2 1196/16, ox 29.
6. 2016. ronuHe), ako peniele 0 0TKa3zy HHje ypydeHo JmdHo 3arnocieHoM (IIpecyna Bp-
XOBHOT KacanoHor cyzaa Pes2 841/16, oxg 21. 12. 2016. roanHe), ako je peleme 0 0TKazy
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npenBul)eHUX OTKa3HUX pa3jiora, alld TakaB PacKuj yroBopa Ouhe He3aKOHUT.
Jlakie, HHje ped O CYIITHHCKO] Hero (hopMaiHOj rperiy.

[Mocnenyuna HE3aKOHUTOT OTKasa je yCHOCTaBJbaE PaHUjer CTama, jep
aKo je aKT Ha OCHOBY KOjer 3allOCIICHOM IpecTaje pajHu OJHOC HUIITAB, OHJA
je HUIITaB ¥ caM MpEecTaHaK PagHOT OJHOCA MIIH, IPYTUM PeurMa, pagTHu OJTHOC
HHje HU npecTtao.*® 3aTo je pemHTerpaiuja npuMapHa mocieuia yrephuBama
He3aKOHUTOT 0TKa3a. C THM y BE3H, UMa ayTopa KOjH Cy cTaBa Jia yTBphHUBambe
HE3aKOHUTOI' OTKa3a, OJHOCHO YTBphHBaWme HHUINTABOCTH OJUIYKE O OTKa3zy
ayTOMAaTCKH JIOBOJHM JIO PEUHTErpaIje, TO je W MpaBo cyjaa Ja Mo ciyxOe-
HOj Dy>KHOCTH HAJIOKH PEHHTETPaIjy, a Ja C€ TO HE cMaTpa MPEKOpadeHeM
Tyx)0eHor 3axreBa.t’ MeljyTuMm, jacHO je 1a y mpakcu 3amocieHd He Mopa ja
JKEITW J1a ce BpaTH Ha paJi KoJI MocoaBIa, Hajuenthe 300T HapyIIeHUuX 0JTHOCA.
3aro Baxkehe onpende 3akoHa 0 pamy y MpaBHU MMOpPENaK YBOAE adTEPHATHBHO
peliemke — KOMIICH3AIMOHY HakHay.*® 3amocieHu nMa paBo U Jia ce He BpaTu
Ha paji, y KOM CIy4ajy MO)Ke 3aXTeBaTH Ja CyJ oOaBe)e MOCJIOJaBlia Jia My
WCIUIaTH HaKHAJy WITeTe Y BUCHHHU 10 18 3apama, koja ce oaMmepaBa mpema
BpPEMEHY KOje je 3aIl0CJICHH TPOBEO Y PaTIHOM OTHOCY KO ITOCIIOaBIIa, TOIU-
HaMma JKABOTA 3aIIOCICHOT ¥ OpOjy H3Ip)KaBaHUX WIAHOBA TIOPOIHUIIE, TIPH YeMy
Cyl HeMa IMpaBO Ja MPEUCIHTYje Pa3jiore KOjuMa Ce 3aIlloCIICHH PYKOBOIH
MPUJIMKOM OBOT 3aXTeBa, Ka0 HU OMPABIAHOCT MM IEIHUCXOJHOCT OBAKBOT
pemema, Beh je myxan ga 3axteB ycBoju.*’ Tlopem 3axTeBa 3a peHHTErpPaIH]jy

JIOHETO MCTOT' JlaHa KaJl M YIO30peHme, 0e3 OCTaBJbamba 3aKOHCKOI POKA 3a H3jalllibehe
0 pazio3uMa Koju cy 3amociieHoM craBibeHH Ha TepeT (IIpecyna BpxoBHor kacaruoHor
cyna Pes2 1196/16, ox 29. 6. 2016. rogune) ako pasio3d 3a OTKa3 M3 yIO30pEHa HUCY
HCTH Kao Pa3yio3n 3a oTka3 u3 omiyke o orkaszy (IIpecyna BpxoBHOr kacallMoHOT cyna
PeB2 1146/16, ox 8. 9. 2016. rogune), ako je TOHETO MO MPOTEKY MPEKIY3UBHUX POKOBA
(ITpecyna BpxoBHor kacammonor cyna Pes2 660/17, ox 7. 12. 2017. roaune), WK NaK ako
peliee 0 0TKasy He CalpkKH MICHTU(UKALHU]y MOBpese pajHe o0aBe3e y Morieay Hadu-
Ha, BpeMeHa U Mecta usBpiema ([Ipecyna Bpxosnor kacamumonor cyna Pes2 2008/15, ox
9. 12. 2015. ronune).

4 Mubkosuh, M. (2002). He3akoHUT W HeONpaBIaHH MPECTAHAK PaJHOT OJHOCA.
Ilpaso u upuspega, 6p. 1-4, 65.

47 Kosauesuh, Jb. (2016). Bamanu pasznosu 3a owikasz yiogopa o pagy. beorpan:
[paBuu dakynarer Yuusepsurera, Llentap 3a uspaBamTBo u uHpopmucame, 183. Takso
pemreme npuxsaheno je y Hemaukoj. Mana oBOr KOHIIENTa OTJIEZa C€ Y CBOjEBPCHOj IIpHU-
HY/IM YKOJIMKO HU TOCJIO/IaBal] HHU 3aIOCIICHH HE jKelie perHTerpaunujy (Beh pernumo Hak-
HaJy IITeTe), 1a CMO CTaBa Jia je MPUXBATJbUBHjE HAIlle pellehe M0 KOjeM ce, JaKie, Cya
JIpKH TY>KOCHOT 3aXTeBa, Te peHHTErpanujy gocyhyje camo kaza je 3aroCICHH TPasKy.

48 KOHKpPETHO, MHCTUTYT KOMIICH3aI[[MOHE HAKHA/IE YBEICH je 3aKOHOM O M3MCHaMa
u gonyHama 3akoHa o pany, Cuyocoenu inacnux PC, 6p. 61/05, un. 10.

4 3akoH o pany, Cayoacbenu nacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013
u 75/2014, 13/2017. — omnyka YC, 113/2017. u 95/2018, un. 191. Usy3eun on npasuia
Jla 3aI0CJIeHH MIMa MPaBO HAa PEUHTETPalMjy Y PaJHU OJHOC IPOIHCAHU Cy y cienehum
cirydajeBuMa: 1) YKOJIMKO TOCII0/1aBall MOJHECe 3aXTEB Jla e 3all0CICHN He BpaTH Ha paj 1
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WK aITePHATHBHO KOMIICH3AIMOHY HAKHAIY, OCIE/HIA HUIITABOCTH HE3aKO-
HHUTE OJUTYKE O OTKa3y jecTe HaKHAJA IITETe Yy BUCHHHU U3TyOJbeHe 3apajie Kao
U IPYTHX MpUMaba, Kao U npunaaajyhux pomnpunoca ko Pemyonuukor donga
3a TEH3UjCKO ¥ MHBAIMICKO OCHTYPambe, T¢ YBE3UBAKHE PAJHOT CTaxa Koje Ou
3aI0CJICHH J1a j& PaJo OCTBApHO, a yClie/l He3aKOHUTOT OTKa3a Huje.>’

Kana je ped o HakHaaW IITETE, CYA je IyKaH Ja CE€ M y PaTHOM CIIOpY
BOJIU 3aKOHOM O OOJHTAIHOHMM OJHOCHMA,’! OJHOCHO Ja HAaKHajy INTeTe
YMamHU 3a M3HOC KOjU je 3alOCIEHH OCTBAPHO YKOJIMKO jé 3aCHOBAO APYTH
pamHu OIHOC, y3 IPHMEHY IpaBHja O TEPETy JOKa3uBama. Y Mpakcu Ou TO
3HAYWIIO Jla 3arociieHd Tpeba Ja W3BOJM J0Ka3e Ha OCHOBY KOjHX OH Cy[
YTBPAMO Jia JPYTU PaJHU OJHOC HUjE 3aCHOBAH, a TY)KEHH — OMBILIHU MOCIIO/1a-
Ball, 1a J0Ka3yje Jia je uIaK HOBU PaaHH OJHOC 3aCHOBaH.>

MebhyTtum penHTeTpanmja je He3aMeHJbUB HHCTUTYT, HAPOUUTO Majyhn
y BHIY Jia KOMIICH3allMOHA HaKHa/a (BUIIIE PE/ICTaB/ba Ka3Hy 3a MOCIIO/IBIA)
HUje pelleme MpodieMa He3alocleHOCTH. PeuHTerpamnyja uMa BakHy yJIory
noceOHO KOJ JIMIIA KOja TeKEe Halla3e 3arocieme, a MITO je Ol BaXKHOCTH
MoceOHO y MepHony €KOHOMCKHMX M (MHAHCHjCKHX Kpu3a,>’ Te je OUTHO na
MOCTOjH JIEJIOTBOPAH MEXaHMU3aM 3a U3BPIICHE OJUIYKE O PEHHTErpaluju (4ax
Y IPUHYIHOT U3BPILIEHA) U TO He caMo (HOpPMAITHO, HETO U CYIITHHCKH, YKIbY-
YHMBAkEM PajHUKA y mpoiec paa.™

JIOKa)Ke MOCTOjarbeé OKOJTHOCTH KOje ONpaBJaHO yKa3yjy Ja HacTaBaK paJHOT OJHOCA HUje
moryh, y KoM ciyyajy je Ay’KaH Ja 3all0CICHOM HCIIaTH HAKHAAy LITETe y BUCHHU 10 36
3apaja, Koja ce yTBphyje mpema UCTHM KPUTEepPHjyMHUMa Kao M Yy CIIy4ajy KaJa 3aroCieHH
He 3aXTeBa Ja ce Bpat Ha paj (wri. 191, ct. 6. 3P), kao n 2) yxonuko je oTka3 camo op-
MaJIHO HE3aKOHHUT y CMHCIy HEMOLITOBama OTKAa3HE MPOLEIype, alu Cy pasjio3n OTKas3a
3aKOHMTH W OIIpaBJlaHH, 3aIllOCIEHH HeMa mpaBo Ha Bpahame Ha pax, Beh camo mpaBo Ha
HaKHaJIy LITETe Y M3HOCY JO IIECT 3apaja 3anocieHor. 3akoH o pany, Cryocoenu inacHux
PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u 75/2014, 13/2017. — ognyxa YC, 113/2017.
u 95/2018, wi. 191, cr. 7.

50 Xwusanosuh, B. (2013). CnopoBu MOBOJOM IpPEeCTaHKA PAJHOT OJHOCA IPE]
CyJOM OIIITe HAUICKHOCTU. Sawiliuitia dpasa y oonaciiu paga, yp. 3opan Vpomesuh.
Beorpan, 134.

5! 3akon 0 obnuranuonnm omxHocuma, Cmyocoenu nucii COPJ, 6p. 29/78, 39/85,
45/89. — onnyka YCI u 57/89; Cnyocbenu nucwi CPJ, 6p. 31/93; Cuyoacbenu auciui CLIT,
Op. 1/2003. — YcraBHa noBesba u Cryoicoenu inacuux PC, op. 18/2020.

52 JKusanosuh, B. (2013). CropoBH MOBOJOM TPECTAHKA PaJHOr OJHOCA MpPEJ
CYZOM OIIIITE HA/UIKHOCTU. 3awinuiia upasa y obraciiu paga, yp. 3opan Vpomesuh.
Beorpan, 134.

53 Kosauesuh, Jb. (2016). Bawanu pasnosu 3a oiixasz yiogopa o pagy. beorpa:
[IpaBuu ¢paxynrer Yuuepsutera, LlenTap 3a n3gaBamTBo U HvHGOpMUCcame, 178.

3%V cympOTHOM ce IpeTBapa y 3JI0CTaBJbatbe Ha pajy, [0 CTaBy BpXOBHOT Kacalu-
OHOT CyJa, y T3B. MOOHHT mpa3Hor crona. OBaj cTaB 3ay3eT je y MpeaMeTy 3alociieHe Koja
ce CyACKOM OJUTYKOM BpaTHia Ha paia. Tazxa 3akibydyje aHEeKC yroBOpa O pajay paad Ipe-
MellTaja Ha 10cao MajcTopa CTojapa y O/leJbeiby 3a PYYHY M MAIIMHCKY 00paay JApBeTa.
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CBPCUCXOJHOCT PEMHTEI'PALIUJE
KOJ OTKA3A YI'OBOPA O PAZY 350I' U3OCTAHKA
PE3YJITATA PAJA WIN HEITIOCEAOBAIbA 3HAIbA
N CIIOCOBHOCTH 3A OBABJBAIBE ITOCJIA

[locraBpa ce muTame CBPCHUCXOTHOCTH PEHHTErpAIlije y IOjeAHHUM
ClIydajeBUMa, a HAPOYHUTO KOJ IOCIOBHO YCIOBJHEHOI OTKAa3HOI pasjora Ha
3anocyieHor. Bpahame pajHuka rojjpasymeBa oBparak Ha IPeTXOJHH 110Cao,
a 'y ciydajy na je mocao y mel)yBpeMeHy yKHHYT, OHJ]a Ha 110Ca0 KOjU OJro-
Bapa CTPYYHO] CIIPEMH, 3HAbY U CIIOCOOHOCTHMA 3aITOCTICHOT.

AKO je 0TKa3 OmpaBJaH, alld He3aKOHWT, a O3BOJH C€ PEHHTErpaIlja,
oHAa he 3amocieHH NMOHOBO JOOMTH OTKa3, aJld OBaj IyT y3 IOLITOBAE
MepoJIaBHUX mpouecHuX npasuwia. C tora OM CyloBH Tpedajo HNaXkJbUBO Ja
y CBAaKOM KOHKPETHOM CITy4ajy HM3BpIIE NMPOIECHY Ja JIM je ONmpaBIaH OTKa3,
[la JIM je TOHAIlake 3alOCICHOr TaKBO J1a YMHU HACTaBaK PaaHOr OJHOCA
HeMoryhum, Te Koja ce CBpxa MOCTIDKE PEHHTErpaIyjoM. Y MpaKcH, MpUMeHa
MPETXOIHOT j& BPJIO HeIrcXoHa. HajcIuKOBUTHjU TIPUMEp U3 MpaKce jecTe
MIpUMep BaCIUTAYHIIE KOja je JoOmIa OTKa3 Ha He3aKOHUT Ha4uH, 300T (u3ny-
KOT KakKibaBama Jerne. Mako mpaBmia mpoleaype OTKa3a HUCY ITOIITOBAaHa,
on0MjeHa je ca 3aXTEBOM 3a PEHHTETPalHjy jep je 0Tka3 OMo OCHOBaH.”

Hajuemrha BpcTa cmopoBa y MOCTYNKY IpeX CyAOBHMA OIIITE HaJJIe-
JKHOCTH Cy CITOPOBH 3a OIIEHY 3aKOHHUTOCTH PEUIeha O 0TKa3y yroBopa o paay
O]l CTpaHe MOCIOAaBHA. 32 OTKA3HU Pa3Jior, HEOCTBAPUBAE pe3yJiaTata pajaa
U HeMoce0Bambe 0JroBapajyhux 3Hama U CIOCOOHOCTH TO OM 3HAYMIIO HUCITH-
THBamE JIa JIM je Tpe 0TKa3a paJHUKy JIaTO YIO030peHe Ha M0CTOjambe pasiiora
3a OTKa3, J1a JH Cy Pasjio3d y YHO30pelmhy M OUIYIH O OTKa3y WCTH, Na JIH
je OCTaBJbEH HPUMEPEH POK 3a IMOCTU3amke pe3yiTara paja U cil. YKOIUKO
MOCTOjH, cyA he gajbe ucrnuTaTH OnpaBIaHOCT pas3jiora 300T KOjHX je 3amocie-
HOM OTKa3aH yroBop o pauy.*

Mebhytnm, nociiofasar; o 3amociIeHe 3aXTeBa Jia BaJu eKcepe M3 Iajera LITO 3aMoCiIeHa
onbmja Oyayhu ma Taj mocao HHje y CKIaay ca BbEHUM PaJHUM MECTOM, HAaKOH 4Yera IIOHOBO
nobuja oTka3 300r HeM3BpIlaBama nociaoaapueBux Hauora. Cy/ 3ay3uMa CTaB Ja je mocio-
JlaBal] MOBPEINO JIOCTOjaHCTBO 3aIlOCIICHE 3aXTeBajyhu of mhe Ja M3BpIlaBa HAIOTe HUXKET
crenieHa cinoxenoctu. Kosauesuh, Jb. (2016). Bawanu pasnosu 3a oitikaz yiogopa o pagy.
beorpan: [IpaBuu dakynter YHusepsurera, Llenrap 3a uznaBamrso u nadopmucame, 179.

33 Tpecyna Bpxosror kacarmonor cyaa Pes 2 678/18, ox 20. 12. 2018. roauue, Has.
mpema: [Tonosuh, M. (2020). Ilpeciianax pagnoi ognoca. beorpan: 3aBoz 3a ynuoOenuke, 98.
HesakonuTo (any onpaB/aHo) je OTIYIITEH U MEAUIMHCKH TEXHUYAp U3 jeJHE 31paBCTBeE-
HE YCTaHOBE, KOjH je BPIINO HEA03BOJbCHE TIOJHE pajhe Haa nanujeatuma 89 0 Pc 075407
23 Pc 2, motBpheno ox ctpane BpxosHor cyaa Pemy6nuke Cpricke 89 0 Pc 075407 24 Pes.

3¢ ¥Kusanosuh, b. (2013). CriopoBu MOBOJIOM MPECTAHKA PAJHOT OJHOCA TIPE]] CYI0M
OIIIITE HAJUISKHOCTH. 3awitiuitia ipasa y obnaciuu paga, yp. 3opan MBomesuh. beorpan, 137.
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HapounTto ce mocraBba IMUTakHE LEIUCXOAHOCTH PEHHTErpaiuje y
OJTHOCY Ha OTKa3HH PAa3Jor KOjU Ce THYE CIOCOOHOCTH 3amocieHux. Jlakie,
ped je o CUTyaluju Ja je OTKa3 KOju IMOYMBa Ha OIpPaBJaHOM OTKa3HOM
pas3ory Koju ce THYe CIIOCOOHOCTH 3alOCICHUX HE3aKOHMT 300T mporycra y
npoueaypu. Takap 3anmocieHu OU, YKOIUKO TO MPeJl CyI0M Oyje Tpaxkuo, Ouo
BpaheH Ha paj. Meljytum, nuiie ce Bpaha Ha HCTH [OCA0 Ca KOra je OTIYHITEHO
jep HHje OCTBapWIJIO pe3yJiTaTe paja, OJHOCHO Ha 110Ca0 3a KOjU HeMa 3Hama
OJTHOCHO crtocoOHocTH. JacHO je na he 3amocieHn onet OUTH y CUTyaldju Ja
My ce OTKake yroBop o pany. OBlie ce MocTaB/ba MUTaHkE OAHOCA CYIITHHE
u GopMme OTKa3a, Ma Ce YMHHU ONPABIAHUM [ATU MPEBAry CYIITHHH, YAME CE€
OpaHU cTaB Jja KOJI OBOT' OTKAa3HOT pasJiora Hema (yBeK) MeCTa PeMHTeTpalHjy,
TE J1a je TO3UTUBHO Pellehe KOJUM Ce YMECTO PEHHTEerpalyje yBoJAn KOMIIEeH-
3al[I0Ha HaKHaJa.

AXO ce y TOKy MOCTyIIKa YTBP/IU JIa jecTe MOCTOja0 OCHOB 3a IpecTaHaK
paIHOT OJHOCA, aJIH JIa je TOCI0AaBall MOCTYIHO CYIIPOTHO opeadaMa 3aKoHa
KOje peryJjuily MocTynak 3a NpecTaHak, Cya fie ofOMTH 3aXTeB 3a peHHTe-
rpamujy.’’ 13 oBe oapenbe mpomsminasu Aa he cym mo ciy)0eHoj Ay»KHOCTH,
YKOJIMKO OIICHH [Ia j& OTKa3 OCHOBAH alld HE3aKOHUT, OJOUTH 3aXTEB 3a PEHH-
Terpamujy. ¥ CyICKoj IpakcH Takohe MpeoBiajaBa MHUIUBEHE J1a HPOLECHe
rpelike NPUIMKOM JlaBaka OTKa3a He OlpaBAaBajy penHTerpauujy.>

Jaxne, npema BaxkehuM ojpendama, 3allOCICHH KOjeM je HE3aKOHUTO
[pecTao pajHd OJHOC MMa NPABO HA KOMIICH3AIMOHY, alld M PECTUTYLHOHY
HakHaay. C THM y Be3H MOCTaBJba C€ MHUTAE JIa JIM j€ Ped O jeJIHOj I JIBeMa
BpcTama HakHaje mTere. OBO MUTamke HEMa caMo MPaBHU 3Ha4aj, Beh u couu-
JaJHM M HaJlacBe eKOHOMCKH, ¢ 003MpOM Ha OUTHO Jpyravrja rnpapa u odaBe3e
MOCJIO/IABIA M 3aIIOCIICHOT Y ClIy4ajy KyMyJaluje, OHOCHO alTepHAllnje HaK-
Hazma. CraBa cMo ga OW 3a TOCYIy OBHX HaKHaJa BaKHia Kymylaluja, jep ce

57 3akoH 0 pany, Cryocoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u
75/2014, 13/2017. — opnyka YC, 113/2017. u 95/2018, un. 191.

8 Tpudynosuh, I1. (2015). HoBu 3akoH 0 pajy JiBa ClIOpHA NHTamka CyOopIuHAIH]E.
Buniiien epxoeroi kacayuornol cyga, op. 3/2015, 271. [lpunukom nedpuHHCAA TPABHAX T10-
cliejMIia He3aKOHUTOT 0TKa3a yroBopa o pajy, 3aKOHOJaBall je YYHHHUO nponycT. Haume, y
MOKYINIAjy /1a HAPAaBU Pas3iuKy u3Mel)y onpaBiaHOr i HE3aKOHUTOT M HEOIMPaBIaHOT allk
3aKOHHTOT 0TKa3a, JIeCHiIa ce oMaika. Tako 3akoHOAaBall peiBuha ja ako cy y TOKy Mo-
CTyIIKa YTBPJH Jia je 3ar0CICHOM IPECTa0 PaJHU OAHOC Oe3 MpaBHOI OCHOBA, AU MOCIO-
JlaBall y TOKY MOCTYIKa AO0KaXe Ja MOCTOje OKOJIHOCTH KOje ONpaBJaHO yKa3yjy Ha TO [a
HACTaHAK PaJHOT OJHOCA y3 YBa)KaBakE CBUX OKOJHOCTH M MHTEpeca 00e CTpaHe y CIopy
Huje moryh, cyn he oq0uTH 3axTeB 3amociaeHor a ce BpaTH Ha paj u gocynuhe My HakHa-
ny wrere. MehyTHM, ako ce UMa y BHIY [a Cy Pa3iio3d 3a OTKa3 [OHAIIAKE 3al0CIICHOT,
BEroBe CIIOCOOHOCTH WM MOTpede TMOCIIoNaBIa, YNHH Cce J1a oBa oapeada HUje jacHa. AKO
HeMa OCHOBa 3a OTKa3, HHje jaCHO Kako he mociomaBall JOKa3aTd Ja MOCTOje OKOJHOCTH
KOje OIpaBJaHO yKa3yjy Ja HacTaBakK PaJHOT OJHOCA, Y3 YBaXKABamke CBUX OKOJHOCTH H
nHTepeca o0e CTpaHe, y Cropy HUje Moryh.
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YUHM JIa je WJieja KOMITCH3allMOHE HAKHAJC J1a CYNCTUTYHIIEe PEHHTErpaInjy,
a He W OCTaye MOCIequlle He3aKOHUTOI OTKa3a, & Ha TOM CTaHOBHIITY CTOjH
U CyJ/ICKa TpaKca MPBOCTEIICHUX H JPyrocTeneHux cymosa.” Umajyhu y Bumy
baxTHyKy moape)eHOCT 3aM0CIeHOT MOCIOIABIY U YUHHCHUILY 1A je 0TKAa3 UITaK
ultima ratio 3a HapylIeHe OJJHOCE ITOCIOABIIA U 3allOCICHOT, CTaBa CMO Jia Ce
HE MOXKE HU OYEKHUBATH OJ1 3a[I0CIICHOT [Ia Y CBAKOM CIIy4ajy TPaXku peuHTerpa-
IIUjy W HACTAaBH JIa PaJIy KOJ MOCIOaBIa, aKko je, Ha MpUMep, BEpOBaTHO Ja he
y HaCTaBKy TPIIETH 3JI0CTaBJbame Ha paay. CTora je KOMIEH3al[IOHa HaKHa/1a
aJICKBaTHO pelICHke, C TUM IITO OM je Tpebdano OrpaHuYuTH Kako Ou ce n3de-
rie onpehene 3noynorpede, Te MpeHeTH y oBlamheme cyna Ja MIaKk HCIuTa
pasiore 300T KOjUX 3aIIOCICHH YMECTO PEUHTETpaIje TPaXu KOMIeH3aujy.*
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ABSTRACT: In practice, it is necessary to distinguish between
dismissal for failure to achieve work results and dismissal for the
lack of knowledge and skills required to perform a particular job,
since these are two separate grounds for dismissal, while legal gaps
and the lack of case law make it more difficult to effectively ex-
ercise the right to protection against unjustified dismissal. In that
regard, the author begins with the premise that legal certainty and
the objective determination of work norms contribute to preventing
abuse of the right to dismiss; that introducing a statutory obligation
to establish criteria and authority for assessing employees’ knowl-
edge and skills contributes to greater legal certainty in the field of
protection against unjustified dismissal; and that a more complex
dismissal procedure may play a significant role in preventing labor
disputes. The article also concludes that the current statutory solu-
tions are rightly subject to significant criticism, because they cannot
be identical for all grounds for dismissal, and that reinstatement, as
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a legal consequence of unlawful dismissal, has no practical signifi-
cance in the case of this ground for dismissal.

Keywords: dismissal, failure to achieve work results, lack of
knowledge and skills, reinstatement

INTRODUCTORY CONSIDERATIONS

In order for an employer to dismiss an employee, there must be a justi-
fied ground, which must be stated in the dismissal decision. In foreign legal
systems, justified grounds for dismissal are most often exhaustively listed in
the applicable legislation and concern the employee’s conduct and skills, or
the employer’s operational needs.! Under our positive law, justified grounds
for dismissal may be personal or professionally conditioned. Personal grounds
for dismissal relate to the employee’s conduct, while professionally condi-
tioned grounds relate to the employee’s skills and the employer’s needs.

The legislature provides that an employee may be dismissed if there is
a justified ground relating to their capacity for work, namely, if they fail to
achieve work results or lack the necessary knowledge and skills to perform the
tasks assigned to them.? The first question that arises is whether this consti-
tutes one ground for dismissal or two.

In the theory of labor law, there are conflicting views. According to one
view, failure to achieve work results is the consequence of insufficient work,
which is caused by a lack of effort. This refers to an employee who has the
necessary knowledge and skills, and thus knows how to perform work tasks,
but the expected results are absent because of negligence, because they do not
make an effort, that is, they do not apply themselves. Put simply, the absence
of results is caused by laziness.> Sunderi¢ and Kovadevié¢ take the same posi-
tion, stating that lack of knowledge and skills should not be confused with

! International Labor Association (1995). Protection against unjustified dismissal.
International labour conference, Report Il 82nd session, Geneva: International Labour
Office, 33-34. In some countries, a justified ground is required only for dismissal without
notice, as, for example, in Qatar, Turkey, and Thailand. Less specific grounds for dismissal
are most often defined as “justified” or “real and serious” reasons for dismissal and are
provided for, for example, under Tunisian legislation (which is not the best solution, since
in the event of a dispute it must be determined in each individual case what constitutes a
justified, or real and serious, ground for dismissal).

2 Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 179,
para. 1, point 1.

3 Ivosevi¢, Z. (2012). Otkaz ugovora o radu od strane poslodavca. Zastita prava u
oblasti rada. Belgrade, 179.
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failure to achieve work results, although it is precisely the lack of knowledge
and skills that may lead to, or cause, the absence of results. Failure to achieve
work results is linked to failure to accomplish a goal, and it is necessary to
reliably and objectively determine that the employee is not performing their
tasks in the required volume and to the required standard due to insufficient
effort and lack of commitment,* and not due to lack of knowledge or skills.

Another view holds that failure to achieve work results should be the
consequence of the employee’s lack of the necessary knowledge and skills
to perform the tasks assigned to them. In that sense, failure to achieve work
results and the lack of necessary knowledge and skills would constitute one
and the same ground for dismissal; according to Lubarda, failure to achieve
work results is a ground for dismissal caused by the lack of necessary knowl-
edge and skills.?

The legislative solution leads to the conclusion that this is nevertheless
not a single ground for dismissal. It is true that both grounds for dismissal
are grouped under the same point of Article 179 of the Labor Law, but the
Law provides

“...that an employee may be dismissed if there is a justified ground for doing
so [...] namely, if the employee fails to achieve work results or lacks the nec-
essary knowledge and skills to perform the tasks assigned to them.”

Therefore, for the dismissal to be justified, either one ground or the other is
required, because the statutory provision itself separates them. In accordance
with positive law, it is neither necessary for both grounds to be cumulatively
satisfied, nor is the absence of results a consequence of the lack of knowledge
and skills; rather, these are two independent and mutually autonomous grounds
for dismissal, which may produce the same consequence — poor business per-
formance on the part of the employer. It is important to emphasize that these are
two distinct grounds for dismissal because the author is of the opinion that they
should also produce different consequences. In the case of failure to achieve
work results, the employee is capable but unwilling, whereas in the other case,
the employee is willing but incapable. It therefore appears justified to treat
these two cases differently. Accordingly, the following section addresses the
(un)suitability of reinstatement in cases of dismissal on this ground.

4 Sunderié, B., Kovadevi¢, LI. (2017). Radno pravo. Belgrade: Official Gazette, 371.

5 Lubarda, B. A. (2012). Radno pravo: Rasprava o dostojanstvu na radu i socijal-
nom dijalogu. Belgrade: Faculty of Law, Center for Publishing and Information, 734-736.
If, however, the absence of results were the consequence of negligent and untimely work,
then, according to this author, this would be a breach of a work duty (the duty of conscien-
tious and timely performance of work), and it would be necessary to conduct disciplinary
proceedings (dismissal would then be a disciplinary sanction), which would not be neces-
sary in the first case (when results are absent because of lack of knowledge and skills).
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FAILURE TO ACHIEVE WORK RESULTS

An employment contract may be defined as a contract for the personal
performance of work, as it is concluded with regard to the employee’s per-
sonal characteristics, especially their qualifications.® As a rule, if the employee
has the required knowledge, that is, has the appropriate skills, then they will
achieve the required work results. However, the question arises as to what hap-
pens if the employee nevertheless fails to achieve them. In that case, it is first
necessary to identify the reason for the absence of work results. The absence
of work results (as a ground for dismissal) in the case of an employee who has
the appropriate knowledge and skills cannot be the consequence of objective
circumstances beyond the employee’s control.”

A work result is the product of invested knowledge, skills, and effort.
Our legislature does not contain provisions on work results as such, but the
part of the Labor Law on salaries refers to work performance.® Work results
are assessed primarily through direct review of the work and its product, as
well as through control of the quality and quantity of the work performed.
Since achieved work results depend on the employee’s professional and work-
related skills, once objective circumstances are excluded, an appropriate
assessment of the results and a decision on their absence can be made.’

The absence of results is the failure to achieve work results that are ordi-
narily achieved, within realistically expected projections corresponding to the
working conditions in a particular work environment.'” Here, too, there is an
immediate problem, namely the legislature’s lack of precision. What, in each
specific case, does the statutory phrase “failure to achieve work results” mean?

¢ Wedderburn, L. (1986). The worker and the law. London, 148. It is nevertheless
important to note that, in the case of the employment contract, this is an obligation of
means (the employee undertakes to place their working capacities at the employer’s dis-
posal), as opposed to a contract for services, which entails an obligation of result. This
fact must also be taken into account in the context of dismissal. In a contract for services,
what matters is the final work product, that is, the contractor’s end result; by contrast, the
employment contract includes an obligation of means, which is why dismissal cannot be an
automatic consequence of the failure to achieve work results.

7 Zivkovié, B. (2013). Resenje o prestanku radnog odnosa i otkaz ugovora o radu.
Bulletin of the Supreme Court of Cassation, 3, 341. Thus, for example, a sales representa-
tive cannot be expected to achieve the planned sales of a certain product if, during the rel-
evant period, that product does not correspond to market supply and demand.

8 Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 106.

° Crni¢, Z., Mom¢ilovi¢, Z. (1983). Prestanak radnog odnosa — zastita prava rad-
nika. Zagreb, 57. Not only can the employee not be held liable for certain objective reasons,
but the legislature expressly prohibits the employee from being held liable on that basis.

10 Zivkovié, B. (2013). Op. cit., 340.
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It is important to note here that the legislature does not define which work
results, or what kind of work results, are relevant so that failing to achieve
them would constitute a justified ground for dismissal.

It may therefore be concluded that there is no defined standard of work
results, such as expected, average, or similar, as the legislature does in the pro-
visions concerning minimum wage,'' where it refers to standard performance.
It would even be possible to go a step further by requiring each employer
to specify, by a general act, the applicable performance standard for each
individual job.

In addition, the task assigned to the employee must be objectively
feasible, capable of being completed within a certain period of time, with
appropriate work equipment and under specific working conditions, all of
which must be examined in each individual case. Work results must be
objective; the required standard may not be set excessively high, nor can the
employee be required to achieve the impossible.!? It is therefore necessary that
the employee failed to accomplish an objectively feasible task through inac-
tion or insufficient action, which is also the position taken in our case law.'?

The expected result may itself be based on the employer’s subjective
expectations. The complexity of the issue also entails the need to establish
a comprehensive system for addressing the aforementioned gaps. The idea
advanced by Judge Zivkovié is particularly interesting, namely that norms and

" Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 111.

12 7Zivkovi¢, B. (2013). Resenje o prestanku radnog odnosa i otkaz ugovora o radu.
Bulletin of the Supreme Court of Cassation, 3, 340. This is illustrated, for example, by the
case of the plaintiff, who worked in the Insurance Sales Department. The annual targets
of each branch office were determined on the basis of the location of the branch and the
purchasing power of the population; plans were then drafted and sent to branch managers
for suggestions and corrections, after which the final plan was adopted at headquarters. In
the case at hand, the plaintiff drew the director’s attention to the fact that the plan’s targets
had been set too ambitiously. During the year, the plaintiff was subsequently given notice
before dismissal because the plan had not been achieved in any month, that is, results were
absent, and he was given a period within which he could make up the losses and avoid
dismissal. However, even during that period the plaintiff was unable to achieve the plan,
particularly because the prices were high in comparison with those of competitors. The
court annulled the dismissal decision as unlawful, concluding that the task imposed on the
employee must be objectively feasible, that is, capable of being performed within the spe-
cific period of time.

13 Markovié¢, V. (2015). Pravne posledice nezakonitog otkaza ugovora o radu. Law
and Economy, 53(4-6), 61. The plaintiff was dismissed for breach of a work duty — failure
to meet turnover plans and a 50% price discrepancy in relation to the adopted plan during
three months in the course of the year. However, according to the findings of the expert
witness, an excessively high sales plan had been set that could not be achieved. The lower
courts upheld the claim and annulled the dismissal decision.
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standards could be established both for a particular sector of activity and for
the specific environment in which the employee works. The norms and stand-
ards prescribed for a particular sector of activity would serve as a corrective for
the employer, that is, as supplementary criteria that would, in practice, control
whether the norms and standards in the environment in which the employee
works are appropriate.'*

A single instance of inadequate work performance is not sufficient for
dismissal, and, according to the prevailing view in legal theory, a more pro-
longed failure to achieve work results is required (naturally, for subjective
reasons).'® This proposition can also be supported by the general rules of con-
tract law. Unilateral dismissal is not justified in the case of an insignificant
failure to perform a contractual obligation (that is, an insignificant failure to
achieve work results over a short period).!® Moreover, the latter is also sup-
ported by the express statutory rule that, before dismissal on this ground, the
employee must be warned in writing of all relevant circumstances; that prior
to dismissal, the employee must be given instructions on how to improve their
work; and that the employee must be given an appropriate period of time to
improve performance.'” Monitoring work results is likewise tied to a certain
period of time. In light of our legislative framework, which refers to work
performance in connection with wage calculation, it may be concluded that
one realistic unit of time within which work results should be measured
is one month.'®

14 Braji¢, O. (2003). Odredbe zakona o odrzivom zaposlenju i otkazu. Radno pravo
u uslovima tranzicije. Kragujevac, 20-27. See the Judgment of the Appellate Court in Novi
Sad, GZ 1 2034/12, of September 10, 2012. In order for the employer to be allowed to
dismiss the employee on this ground, case law has taken the position that the employer
must first establish norms and standards regarding volume and quality, as well as other
criteria laid down in a collective agreement or employee handbook, based on which work
performance would be measured, and that the employee must also be given an additional
period for improving work and work results in accordance with the employer’s act. Under
the former General Collective Agreement, employers, in determining the volume and qual-
ity of work, used not only work norms and standards, but also what had been laid down in
the work program, whereby the work program represented a kind of planned result. General
Collective Agreement, Official Gazette of the RS, No. 50/2008, Art. 23.

15 Sunderi¢, B., Kovacevié, LJ. (2017). Radno pravo. Belgrade: Official Gazette, 371.

16 Lubarda, B. A. (2012). Radno pravo: Rasprava o dostojanstvu na radu i socijal-
nom dijalogu. Belgrade: Faculty of Law, Center for Publishing and Information, 734.

7 Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 180.

18 Judgment of the District Court in Valjevo, cited in: Markovi¢, V. (2018). Prestan-
ak radnog odnosa u opstem reZimu radnih odnosa sa obrascima i aktuelnom sudskom prak-
som. Belgrade: Poslovni biro, 60. In this context, it should be noted that failure to achieve
work results is not a justified ground for dismissal if the employee is reproached for not
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LACK OF NECESSARY KNOWLEDGE AND SKILLS TO PERFORM
THE JOB HELD BY THE EMPLOYEE

In practice, there are also situations in which an employee achieves the
required, expected work results, yet does not demonstrate the skills (that is,
does not possess the knowledge) to perform certain tasks within the range of
work duties encompassed by the job they hold. For example, during the period
under observation, the employee’s work consisted of simple tasks that were
constantly repeated. Since these were routine tasks, the employee, given the
volume of performance, succeeded in achieving the expected norm. How-
ever, during the same period, the employee did not perform certain other tasks
falling within the job description that were more complex and required the
readiness to use particular knowledge and skills that the employee did not
have. In such a situation, it could not be said that the employee lacked stand-
ard performance; however, during that same period, the employee did not have
the necessary knowledge and/or skills to perform the job they held,” so this
hypothetical example clearly shows why it is necessary to support the view
that these are two independent grounds for dismissal.

At this point, the question may be raised how, despite such a high
unemployment rate and the requirement of a vacancy announcement/public
competition, a person who lacks the requisite knowledge and/or skills comes
to establish an employment relationship. Are vacancy announcements/public
competitions carried out merely formally, thereby defeating the purpose of
this institution, or are recruitment procedures not conducted properly? In some
professions, it is clear that a job candidate may “shine” on knowledge tests,
yet later be unable to apply that knowledge in practice at the workplace.?

It is not uncommon for job seekers, whether accidentally or intention-
ally, to overestimate themselves or to provide inaccurate information about
their capacities, abilities, and skills when they enter into an employment rela-
tionship. Case law raises the question of which inaccurate statements could be
treated as “material” for the establishment of the employment relationship and,
conversely, which of them could constitute the grounds for dismissal.?!

achieving the expected results in a relatively short period after starting a new job, while a
certain amount of time was necessary for training to perform the relevant work tasks.

19 Zivkovi¢, B. (2008). Otkaz ugovora o radu zbog nezadovoljavajuéeg vrienja po-
sla. Radno i socijalno pravo, 12(1), 346.

20 Jovanovi¢, M. (2016). Kljuéni radnopravni aspekti javnog konkursa za zasnivanje
radnog odnosa. Law and Economy. Belgrade, 54(10-12), 76-78.

2! This falls within the category of grounds for dismissal based on breach of work
discipline, rather than the dismissal ground of lack of knowledge and skills. The Su-
preme Court of Serbia took the position that dismissal on the ground of providing false
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Therefore, by monitoring the work of the company, the employer also
monitors the work of the employees. If the employer notices certain deviations
in performance, they have the right to carry out an extraordinary review of the
employee’s skills or knowledge. In some professions, reviewing knowledge
and skills is a regular procedure, most often on an annual basis.?> However,
it is evident that such reviews of knowledge and skills do in fact take place.
Depending on the particular job, this review can be carried out directly by
the employer, or they can establish a commission to review the employee’s
knowledge and skills.?

DETERMINING THE ABSENCE OF WORK RESULTS OR THE
LACK OF THE NECESSARY KNOWLEDGE AND SKILLS TO
PERFORM THE JOB HELD BY THE EMPLOYEE

If a commission is established to verify employees’ knowledge and
skills, it should be ensured that the members conducting the professional
assessment have at least the same level and type of professional qualifications
as the employee whose knowledge and skills are being verified. It would also
be advisable for the commission to have an odd number of members, because
of voting in the decision-making process.?* The purpose of such a commission
would be to establish the facts and decide whether they constitute grounds for
dismissal. The commission could issue an opinion or conclusion, which the
employer would use as the explanation for the ground for dismissal.

A possible solution, therefore, would be for the determination of a lack
of knowledge and skills to fall within the jurisdiction of an ad hoc commis-
sion formed for each individual case, since in every specific case, the members
of the commission would necessarily differ, primarily because of the required
type and level of professional qualifications. Such a commission should carry

information at the time of entering into employment is not subject to limitation periods
because it constitutes a “continuous and prolonged violation.” Judgment of the Supreme
Court of Serbia Rev2 16/07, dated 17. 1. 2007. Cited in: Markovi¢, V. (2018). Prestanak
radnog odnosa u opsStem rezimu radnih odnosa sa obrascima i aktuelnom sudskom prak-
som. Belgrade: Poslovni biro, 60.

22 This is provided, for example, in the Rulebook on the Procedure and Criteria for
Evaluating the Work of Judicial Police Officers of the Republika Srpska, who, as part of
regular annual evaluation, undergo a written knowledge test, an assessment of physical fit-
ness, and an assessment of firearms-handling skills. Art. 14, para. 1, points d-Z.

2 Jovanovi¢, P. (2015). Radno pravo. Novi Sad: Faculty of Law, Publishing Center,
335-336.

2 Ibid.
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out the assessment in question on the basis of a clearly and unambiguously
established factual situation.?

With regard to the ground for dismissal relating to failure to achieve
work results, it would be desirable to specify by a collective agreement or by
a unilateral general act of the employer the manner in which the commission
assessing work results is selected, the professional qualifications or suitability
of commission members to supervise and evaluate employees’ work, certain
operating parameters for the commission, employee participation in perfor-
mance monitoring, and the measures, criteria, and grades according to which
work results are monitored and employees are evaluated. Here, a distinction
should be made depending on whether all of the latter is regulated by a collec-
tive agreement or by a unilateral general act of the employer. The legislature
should specify that, where these matters are regulated by the employer’s
employee handbook (rather than by a collective agreement), such an act must
be particularly detailed and precise. The problem of the objectivity of the
assessment of work results stems primarily from the fact that domestic law
does not impose an obligation of periodic evaluation of work results, nor of
prescribed recording and archiving of evaluation documentation. The latter
issue should be regulated by collective agreements. 2

Regardless of whose authority it is to determine achieved results or
to verify knowledge and skills, it is clear that this is done according to pre-
established criteria. These established criteria are accompanied by precisely
developed scoring scales. The final result is obtained by comparing the
employee’s achieved results with the established scales. In this sense, the out-
come can be that the employee lacks the necessary knowledge and skills, or
that work results are absent. Here, a distinction should be made in relation to
the ground for dismissal consisting of failure to achieve work results, which
is not caused by an objective circumstance, because such a circumstance must
be excluded for this ground for dismissal to be applied.”’” However, when

% Crnié, Z., Mom¢ilovié, Z. (1983). Prestanak radnog odnosa — zastita prava rad-
nika. Zagreb, 57.

26 The legislature’s omission was partially mitigated by the conclusion of the Gen-
eral Collective Agreement of 2008, which provided that the immediate supervisor of an
employee who, over a period of three months, failed to achieve work results or failed to
demonstrate the necessary knowledge and skills, should initiate a procedure for determin-
ing work results or knowledge and skills. Upon receipt of the request, the director would
appoint a three-member commission, whose members had to have at least the same level
of professional qualifications in the relevant field as the employee. The employer could
dismiss the employee only after a negative assessment by this commission. General Collec-
tive Agreement, Official Gazette of the RS, No. 50/2008, 104/2008, and 08/2009, Art. 48.

27 Markovié¢, V. (2018). Prestanak radnog odnosa u opStem rezimu radnih odnosa sa
obrascima i aktuelnom sudskom praksom. Belgrade: Poslovni biro, 61. When it comes to
failure to achieve work results, account must be taken in particular of working conditions,
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assessing knowledge, the author is of the opinion that there are no objective
circumstances capable of influencing knowledge to such an extent, because an
employee either does or does not have knowledge.

The situation is somewhat different with skills, which stand midway
between knowledge, which is not drastically affected by objective circum-
stances, and work results, where objective factors must be excluded. Skill is
the capacity to apply knowledge and abilities in the performance of work. In
order to assess skill, the person must possess knowledge, but must also achieve
results; work ability is therefore a symbiosis of two elements — knowledge
and achieved results. For that reason, when assessing skills, it is possible for
certain objective circumstances to affect the final outcome. Thus, for exam-
ple, German law requires, when assessing work skills, that the employee lacks
work skills (that is, at present) and that it is almost certain that they will not
possess them in the future either.?®

It is also important to point out that there are professions® in which the
test or assessment of skill is linked to physical fitness, where significant devia-
tions in test results may occur due to certain objective circumstances.*® Unlike
physical abilities, knowledge is not subject to external objective factors to the
same extent. Depending on the objective circumstances, it may be subject to
a greater or lesser extent, but not to such an extent that those circumstances
could affect knowledge as a ground for dismissal; accordingly, there are no
positions in the literature suggesting that, when assessing knowledge, any
objective influence on it must be excluded.

In practice, the question may arise as to what criteria should be used to
determine that an employee does not have the skills to perform the assigned

difficulties in procuring raw materials, and similar factors, as well as circumstances on the
employee’s side, such as illness, disability, and the like.

2 Eger, T. (2004). Opportunistic termination of employment contracts and legal
protection against dismissal in Germany and the USA. International Review of Law and
Economics, 23(4), 389. It should be noted here that this must not be equated with loss of
work capacity. Loss of work capacity occurs when an employee, due to permanent changes
in health caused by a workplace injury, occupational disease, injury outside work, or illness
that cannot be remedied by treatment or medical rehabilitation, loses the capacity to per-
form the work performed before the onset of disability, as well as other work correspond-
ing to the employee’s qualifications or work capacity acquired through work. It should also
be noted that this concerns general incapacity for work, that is, incapacity to perform any
work whatsoever, and not incapacity to perform a job for which a particular person pos-
sesses qualifications, skills, abilities, and other capacities.

» For example, the police, military, divers, pilots — all professions in which physical
fitness is taken into account in the course of assessment.

30 Fatigue or any type of illness, or, for example, a person who undergoes assess-
ment after completing a night shift on the day of testing, cannot, in the ordinary course of
events, achieve the same result as a rested person, and the like.
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job. Such criteria can be established in a variety of ways. As a modus oper-
andi, the criteria used in cases of redundancy, which are generally provided
for in special collective agreements, could be used.’!

NOTICE AND INSTRUCTIONS
FOR IMPROVING WORK PERFORMANCE
WITHIN AN APPROPRIATE PERIOD

By requiring notice of failure to achieve work results, the legislator has
afforded the employee a second chance and provided a form of both procedural
and substantive protection. Accordingly, an employee cannot be dismissed
before they have been informed of the shortcomings and before an additional
period has been granted for those shortcomings to be remedied. However, the
employer must also specify in this act what is expected of the employee and
explain how these expectations can be met; that is, the employer must pre-
cisely identify the shortcomings in the employee’s work and the manner in
which they could be corrected. This supports the position that an employee
cannot be dismissed upon the first failure to achieve the expected results, while
at the same time compensating for the lack of precision in the statutory provi-
sions on work results that can lead to dismissal.*

The question nevertheless arises whether it is purposeful to give a second
chance to a person who lacks the required knowledge and skills, especially
considering the institution of public advertising of vacant positions. However,

31 For example, the criteria for identifying employees who have been become re-
dundant, as provided in the Special Collective Agreement for Employees in Primary and
Secondary Schools and Student Dormitories, Official Gazette of the RS, No. 21/15, 92/20.
The scored criteria include work performed within the employment relationship, education,
competitions, and pedagogical contribution to work as professional criteria, as well as cer-
tain social factors, such as property status, health status based on findings of the competent
health institution or the competent pension and disability insurance fund, and the number
of preschool children or children in regular education up to 26 years of age. Where several
employees have the same number of points, preference is given to the employee who has
achieved a higher number of points on the basis of work performed within the employment
relationship, education, competitions, pedagogical contribution to work, property status,
health status, and number of children, in that order.

32 Betten, L. (1993) Internal labour law, Deventer — Boston, 225-227. And not only
in the case of dismissal (since dismissal is a measure of last resort), but even before the im-
position of any other measure, the employer must first give written notice regarding short-
comings in the employee’s work, together with instructions and an appropriate period for
improvement. Only if, after the expiry of that period and the application of the employer’s
instructions, the employee does not improve performance, may the employer proceed to
impose measures.
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if an analogous solution were to be accepted, and case law does accept it, that
an employee who lacks the necessary knowledge and skills should likewise
be given a second chance, then it would be logical for that second chance to
be provided through written instructions as an integral part of the prior notice.
Therefore, where the ground for dismissal is caused by lack of knowledge
or skills, it could be expected that the employer would warn the employee
in writing of the existence of grounds for dismissal, then issue instructions
for remedying the shortcomings, that is, give instructions on how work per-
formance may be improved, in which segment the employee should receive
additional training, or which skills should be further developed, and leave an
appropriate period for achieving the expected level of performance.

The legislature could also have specified, or at least established a mini-
mum duration for, the period for improving results, or defined that period as
“reasonable.” In this regard, it should be noted that before the 2014 amend-
ments to the Labor Law entered into force, and following the standards of
the International Labor Organization (ILO), the Supreme Court of Cassation
took the position in its decisions that an employee should not be dismissed
due to unsatisfactory work results unless the employer had given the employee
a written notice with appropriate instructions and left a reasonable period for
improvement, and the employee continued to perform duties in an unsatisfac-
tory manner even after the expiry of that period. Of course, even in that case,
it is necessary for the employer to determine the absence of work results in an
objective and reliable manner.**

33 1t should be noted that even then a gap would remain, because in each individual
case it would still have to be determined what constitutes a reasonable period. Thus, the
very duration of a “reasonable period” is not and cannot be determined by law, since it can-
not be expected that the reasonable period within which an employee may improve work
performance is the same across all sectors of activity. It might perhaps be expected that a
collective agreement would define, in somewhat more general terms, an appropriate period
instead of relying on the standard of a “reasonable period.” For now, it is left to the court
to assess whether, in each individual case, a reasonable period has been granted. The Su-
preme Court of Cassation upheld the assessment of the lower courts that the conditions for
dismissal due to absence of work results had not been met where the plaintiff had not been
given an appropriate period to improve performance. In that case, after one month of work-
ing, the plaintiff received notice of the existence of grounds for dismissal because the em-
ployer had determined that the employee’s performance, quality of work, and attitude to-
ward work tasks were below the required level and resulted in continuous failure to achieve
work results and compromised efficiency and the required results within the overall con-
trol process, and the employee was given a period of 10 working days to improve work.
Popovi¢, M. (2020). Prestanak radnog odnosa. Belgrade: Zavod za udzbenike, 21-22, 49.

3 An interesting solution was contained in the Law on Associated Labor, under
which the employee had to be offered work corresponding to their abilities. Thus, if the
worker failed to achieve work results for a more prolonged period (more precisely, if
the worker more permanently failed to achieve the results usually achieved), it was first
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Instructions for improving work performance are an integral part of the
prior notice.* In order for dismissal due to failure to achieve work results to
be lawful, it is necessary that the employer first properly instruct the employee
regarding the work and grant a period for improving both work and work
results, and that the employee continues to perform the work in an unsatisfac-
tory manner even after the expiry of the period allowed for improvement.

However, it is possible that the employer gives no instructions. This
would be permissible only in situations involving routine, simple tasks in
which operations are repeated uniformly. Since the purpose of instructions
is training, in the case of such simple tasks, instructions could justifiably be
regarded as redundant.’’

necessary to offer the employee work corresponding to their skills, and only if they refused
could a dismissal decision then be adopted. Crni¢, Z., Momcilovi¢, Z. (1983). Prestanak
radnog odnosa — zastita prava radnika. Zagreb, 57.

35 Judgment of the Supreme Court of Cassation Rev2 533/11, of October 6, 2011.
The employer may dismiss the employee if, even after instructions have been given and a
period has been left for the improvement of work results, the employee continues to per-
form work in an unsatisfactory manner. From the reasoning: “According to the established
facts, the plaintiff was employed for an indefinite term when the defendant dismissed the
plaintiff on the ground of failure to achieve work results, that is, lack of the necessary
knowledge and skills to perform the job they held, with only a formulaic explanation and
without specifying the concrete reasons and facts on the basis of which the ground for dis-
missal had been established. The notice of the existence of grounds for dismissal stated that
the plaintiff had failed to demonstrate work results in the tasks which he had been assigned,
that on the basis of monitoring of the employee’s performance by immediate supervisors
it had been established that the plaintiff was unable to perform the assigned tasks and did
not show the expected interest in work for the purpose of efficient performance, and he
was given a period of five days to comment on the allegations in the notice. The court
found that the dismissal decision was unlawful because no special commission had been
formed by the defendant to assess the employees’ special knowledge and skills. Further,
for dismissal on this ground to be lawful, it is necessary to establish that work results are
absent due to the employee’s insufficient work and lack of effort, or due to the absence of
the required knowledge, skills, or training on the part of the employee, which was lacking
in the present case; moreover, the impugned decision gave only a formulaic explanation of
the reason for dismissal, without specifying concrete reasons and facts; the purpose of the
notice had not been achieved because it was served on the same day as the dismissal deci-
sion; and the notice was delivered to the trade union only after the dismissal decision had
already been adopted.”

% Also of interest is the position of the Supreme Court of Serbia that dismissal for
failure to achieve work results is lawful in a case in which the employer, when recording a
shortage, allowed the employee time to correct the mistake and improve results, and even
after that, in a repeated inspection, again established a shortage. Coli¢, B. (2006). Otkaz
ugovora o radu i moguci oblici zastite prava zaposlenih. Radno i socijalno pravo, 1-6, 294.

37 Zivkovié, B. (2008). Otkaz ugovora o radu zbog nezadovoljavajuéeg vrienja po-
sla. Radno i socijalno pravo, 12(1), 351.
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THE CONSEQUENCES OF FAILING TO ACHIEVE WORK
RESULTS OR OF THE LACK OF NECESSARY KNOWLEDGE AND
SKILLS TO PERFORM THE JOB

The legislator has provided only the possibility of dismissal due to
failure to achieve work results (and, by analogy, also due to the lack of nec-
essary knowledge and skills), which implies that the employer can decide,
at their discretion, whether an employee will, in fact, be dismissed once the
conditions have been met. Unlike failure to achieve work results, where the
legislature has prescribed a specific procedure for the lawfulness of dismissal,
this is not the case where the employee lacks the necessary knowledge and
skills, and the resulting legal gaps are therefore filled by case law. A distinc-
tion must first be made depending on whether what is lacking is knowledge or
skill in the sense of the ability to perform certain activities that are not espe-
cially demanding (routine production tasks, craft work, and the like), or the
ability to apply acquired knowledge in practice. In the latter case, giving the
employee a “second” chance through a notice would not conflict with the insti-
tution of a public vacancy announcement, since the employee would, in effect,
be “shown” how to apply the knowledge already acquired. Conversely, the
author believes that, in the spirit of equal employment opportunities and the
public competition as a “contest of knowledge and skills,” no additional period
should be left in the former case. It must further be determined whether the
person possesses knowledge and skills that cannot be specifically applied, or
does not possess them at all, because in the former case it is justified to give a
second chance through a notice accompanied by an additional period, whereas
in the latter case it is not.*®

In any case, since the employment relationship represents an intersec-
tion between the freedom of entrepreneurship and the right to work, rights of
ownership and management are the reason why the employer is regarded as
more than merely a contracting party, i.e., as the natural legislator in the com-
pany.** The owner of the means of labor quite logically has the right to dispose
of those means and run the business in accordance with economic interests, to
hire workers who will work efficiently, and to “rid itself” of those who con-
stitute a burden,* but always in compliance with mandatory legal rules. It is
evident that the employer has the right to dismiss the employee and, as a rule,

3% Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 180.

¥ Kovacevié¢, L. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Belgrade: Faculty of Law, Center for Publishing and Information, 135.

40 Vuckovié, V. (1998). Prestanak radnog odnosa. Radno i socijalno pravo, 7-9/98.
174.
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exercises that right in accordance with economic and production-related inter-
ests. This means that, when dismissing an employee, the employer should not
abuse the right to dismissal; that is, the dismissal decision should be made
rationally (legally and legitimately), and not merely because the employer
has the power to do so.*!' If the employer determines that the employee is not
achieving work results or lacks the necessary knowledge and skills, they may
dismiss the employee,** and under our positive law, this is indeed an absolute
right of the employer.

Once grounds for dismissal occur, it is necessary for the employer
first to ascertain them and then to adopt the appropriate act dismissing the
employee. This is a constitutive act by which the status of employee is taken
away, directly on the basis of the act itself by which it has been assessed or
determined that grounds for dismissal have occurred. Under our positive leg-
islation, written form is mandatory,* and the decision to dismiss the employee
is materialized by issuing a formal decision,* which is the result of a proce-
dure in which justified grounds for dismissal have previously been established.

Often, when establishing the statutory grounds for dismissal, errors
occur in the dismissal procedure itself. When procedural rules are violated, it
is precisely the violation of procedural law that renders the dismissal unlaw-

4 Miljkovi¢, M. (2002). Nezakonit i neopravdani prestanak radnog odnosa. Law and
Economy, 39(1-4), 61.

42 Mihajlovi¢, P. (2004). Prestanak radnog odnosa po sili zakona i otkazom ugovora
o radu od strane poslodavca. Pravni Zivot, 3—4, 174. Labor Law, Official Gazette of the
RS, No. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 — Decision of the Consti-
tutional Court, 113/2017, and 95/2018, Art. 181. If the employee is a trade union member,
prior to the 2014 amendments the employer had to request the opinion of the trade union,
but that opinion in no way bound or restricted the employer. Under the amendments, the
employee may, if desired, append the opinion of the trade union to their statement, and the
employer will “consider” it.

4 Comparative law also generally requires written form for dismissal (Belgium,
Bulgaria, Cyprus, the Czech Republic, France, Greece, Hungary, Lithuania, Romania, Slo-
vakia). Heerma van Voss, G., Waas, B., & ter Haar, B. (2011). Dismissal - particularly for
business reasons - and Employment Protection. (Thematic report - European Labour Law
Network; No. 2011). European Labour Law Network, 20. It is interesting that in Germany
dismissal may be given in electronic form, by email, or in Estonia where it need only be
reproducible in written form. In Luxembourg, oral dismissal produces legal effect, but cre-
ates a situation of “formal defect.” An employee dismissed orally on justified grounds,
although the dismissal produces legal effect, is entitled to damages in the amount of one
month’s salary.

4 Nielsen, R. (2006). Termination of Employment: Legal Situation in the Member
States of the European Union. European Commission, 128. Comparative law, however,
also contains different solutions. Thus, Belgium and Sweden have no legislative provisions
on the form of dismissal, while mandatory written form exists in the United Kingdom only
in the case of dismissal for economic reasons.
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ful.* This further means that dismissal may be based on grounds provided by
law, yet such dismissal will still be unlawful. Thus, the issue is not a substan-
tive but a formal error.

The consequence of unlawful dismissal is the restoration of the previous
state, because if the act on the basis of which the employee is dismissed is null
and void, then the dismissal itself is also null and void, or, in other words, the
employment relationship has not in fact ceased.* Reinstatement is therefore
the primary consequence of a finding that the dismissal was unlawful. In that
regard, some authors take the view that a finding of unlawful dismissal, that
is, a finding that the dismissal decision is null and void, automatically leads
to reinstatement, and that the court is entitled, ex officio, to order reinstate-
ment without this being regarded as going beyond the claim.*” However, it
is clear that in practice, an employee may not want to return to work for the
employer, most often because relations between them have been impaired. For

45 Unlawfulness itself may have various causes resulting from violations of proce-
dural rules (limitation, failure to serve the notice, right of defense, reasoning, instruction
on legal remedies, service of the dismissal decision) or from violations of substantive law
(termination of employment without legal basis, without justified grounds). Although vio-
lations of procedural provisions are less serious than unjustified dismissal, it should not
be overlooked that employers who violate legal obligations are thereby privileged and
that such conduct violates the principles of legal certainty, defense, and legal remedy.
Kovacevi¢, Lj. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty of Law,
Center for Publishing and Information, 184—185. Under our positive law, when examin-
ing dismissal in the formal sense, the court will annul the decision as unlawful if the em-
ployer did not warn the employee of the existence of grounds for dismissal in the legally
prescribed form (Judgment of the Supreme Court of Cassation Rev2 1196/16, of June 29,
2016), if the dismissal decision was not served personally on the employee (Judgment of
the Supreme Court of Cassation Rev2 841/16, of December 21, 2016), if the dismissal
decision was adopted on the same day as the notice, without allowing the statutory period
for the employee to comment on the grounds imputed to them (Judgment of the Supreme
Court of Cassation Rev2 1196/16, of June 29, 2016), if the grounds for dismissal stated in
the notice are not the same as those contained in the dismissal decision (Judgment of the
Supreme Court of Cassation Rev2 1146/16, of September 8, 2016), if the decision was
adopted after the expiry of preclusive time limits (Judgment of the Supreme Court of Cas-
sation Rev2 660/17, of December 7, 2017), or if the dismissal decision does not identify the
breach of the work duty in terms of the manner, time, and place of commission (Judgment
of the Supreme Court of Cassation Rev2 2008/15, of December 9, 2015).

46 Miljkovi¢, M. (2002). Nezakonit i neopravdani prestanak radnog odnosa. Law and
Economy, 39(1-4), 65.

47 Kovacevié, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty
of Law, Center for Publishing and Information, 183. Such a solution has been accepted
in Germany. The drawback of this concept lies in a kind of coercion where neither the
employer nor the employee wants reinstatement (but, say, damages), so it appears more
acceptable to follow our solution under which the court is bound by the claim and awards
reinstatement only when the employee seeks it.
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that reason, the current provisions of the Labor Law introduce an alternative
solution into the legal order — compensatory damages.”® The employee also
has the right not to return to work, in which case they may request that the
court order the employer to pay damages in an amount of up to 18 salaries,
assessed according to the period the employee spent in employment with the
employer, the employee’s age, and the number of dependent family mem-
bers. In this regard, the court has no right to review the reasons guiding the
employee in making such a request, nor the justification or expediency of such
a solution, but is obliged to uphold the claim.* In addition to the claim for
reinstatement or, alternatively, compensatory damages, a consequence of the
nullity of an unlawful dismissal decision is compensation for damage in the
amount of lost wages and other earnings, as well as the corresponding pension
and disability insurance contributions to the Republic Pension and Disability
Insurance Fund, together with the recognition of the length of service that the
employee would have accrued had they continued working, but did not accrue
due to the unlawful dismissal.*

When it comes to damages, the court is obliged, even in an employment
dispute, to adhere to the Law on Obligations,' i.e., to reduce damages by the
amount the employee earned if the employee entered into another employment
relationship, applying the rules on the burden of proof. In practice, this would
mean that the employee should produce evidence on the basis of which the
court would establish that no other employment relationship had been entered

* More specifically, the institution of compensatory damages was introduced by the
Law on Amendments and Supplements to the Labor Law, Official Gazette of the RS, No.
61/05, Art. 10.

4 Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 191.
Exceptions to the rule that the employee has the right to reinstatement are prescribed in
the following cases: (1) if the employer files a request that the employee not be returned
to work and proves the existence of circumstances reasonably indicating that continuation
of the employment relationship is impossible, in which case the employer is obliged to
pay damages of up to 36 salaries, determined according to the same criteria as where the
employee does not request reinstatement (Art. 191, para. 6 of the Labor Law); and (2)
where the dismissal is unlawful only formally, in the sense of non-compliance with the dis-
missal procedure, but the grounds for dismissal are lawful and justified, the employee has
no right to reinstatement, but only the right to damages in an amount of up to six salaries.
Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 191, para. 7.

50 Zivanovié, B. (2013). Sporovi povodom prestanka radnog odnosa pred sudom
opste nadleznosti. Zastita prava u oblasti rada, (ed. Zoran Ivosevic). Belgrade, 134.

I Law on Obligations, Official Gazette of the SFRY, No. 29/78, 39/85, 45/89. — De-
cision of the Constitutional Court of the SFRY and 57/89; Official Gazette of the FRY, No.
31/93; Official Gazette of the Republic of Serbia and Montenegro, No. 1/2003. — Constitu-
tional Charter and Official Gazette of the RS, No. 18/2020.

1086



M. Tosi¢, Is There Room for Reinstatement in Cases of Dismissal..., pp. 1070-1092.

into, while the defendant, the former employer, would have to prove that a
new employment relationship had in fact been established.™

Reinstatement, however, is an irreplaceable institution, particularly
having regard to the fact that compensatory damages, which more closely
resemble a penalty imposed on the employer, do not solve the problem of
unemployment. Reinstatement has an important role, especially for persons
who find it more difficult to obtain employment, which is of particular signifi-
cance during periods of economic and financial crisis.*® It is therefore important
that there be an effective mechanism for the enforcement of a reinstatement
order, including compulsory enforcement, not only formally but also substan-
tively, through the employee’s actual reintegration into the work process.>

THE EXPEDIENCY OF REINSTATEMENT IN CASES OF
DISMISSAL FOR FAILURE TO ACHIEVE WORK RESULTS OR
FOR THE LACK OF KNOWLEDGE AND SKILLS REQUIRED TO
PERFORM THE JOB

The question arises whether reinstatement is expedient in certain cases,
particularly in relation to a professionally conditioned ground for dismissal
concerning the employee. Reinstatement implies a return to the previous posi-
tion, and if that position has been abolished in the meantime, then to a position
corresponding to the employee’s qualifications, knowledge, and skills.

If the dismissal is justified but unlawful, and reinstatement is nev-
ertheless allowed, the employee will be dismissed again, but this time in
compliance with the applicable procedural rules. Courts should therefore care-
fully assess, in each individual case, whether the dismissal is justified, whether

52 Zivanovié, B. (2013). Sporovi povodom prestanka radnog odnosa pred sudom
opste nadleznosti. Zastita prava u oblasti rada, (ed. Zoran Ivosevic). Belgrade, 134.

3 Kovacevi¢, LJ. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty
of Law, Center for Publishing and Information, 178.

3 Otherwise, according to the position of the Supreme Court of Cassation, it turns
into workplace harassment, in the so-called “empty-desk mobbing.” This position was
taken in the case of an employee who had been reinstated by court decision. She then
concluded an annex to the employment contract for transfer to the post of carpenter in
the department for manual and machine wood processing. However, the employer required
her to remove nails from pallets, which she refused to do because that task was not in line
with her job position, after which she was again dismissed for failure to comply with the
employer’s orders. The court held that the employer had violated the employee’s dignity
by requiring her to perform orders of a lower level of complexity. Kovacevi¢, LJ. (2016).
Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty of Law, Center for Publishing
and Information, 179.
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the employee’s conduct is such as to make the continuation of the employ-
ment relationship impossible, and what purpose is achieved by reinstatement.
In practice, the latter approach is highly expedient. The clearest example from
practice is that of a preschool teacher who was dismissed unlawfully for physi-
cally punishing children. Although the procedural rules governing dismissal
had not been observed, her claim for reinstatement was denied because the
dismissal was substantively justified.*

The most common type of disputes before courts of general jurisdiction
are disputes concerning the lawfulness of an employer’s decision on dismiss-
ing an employee. In relation to the grounds for dismissal consisting of failure
to achieve work results and lack of the requisite knowledge and skills, this
would mean examining whether, before dismissal, the employee was warned
of the existence of grounds for dismissal, whether the reasons stated in the
notice and in the dismissal decision are the same, whether an appropriate
period was allowed for achieving work results, etc. If that is established, the
court will then examine the justification for the grounds on which the employee
was dismissed.*

The question of the expediency of reinstatement arises particularly in
relation to a ground for dismissal concerning the employee’s skills. There-
fore, in this situation, a dismissal based on a justified ground concerning the
employee’s ability is unlawful due to procedural errors. The court would
allow for such an employee to be reinstated, upon their request. However,
they would be returned to the same position from which they were dismissed
because they failed to achieve work results, i.e., to a position for which they
lack the requisite knowledge or skills. It is clear that the employee would once
again be in a situation where they could be dismissed. This raises the issue
of the relationship between the essence and the form of the dismissal, and it
appears justified to give precedence to the essence. This supports the position
that, in cases involving this ground for dismissal, there is not always room
for reinstatement, and that the positive-law solution introducing compensatory
damages in place of reinstatement is sound.

If, in the course of the proceedings, it is established that grounds for
dismissal did exist, but that the employer acted contrary to the provisions of
the Law governing the dismissal procedure, the court will deny the claim for

55 Judgment of the Supreme Court of Cassation Rev 2 678/18, dated 20. 12. 2018,
cited in: Popovié, M. (2020). Prestanak radnog odnosa. Belgrade: Zavod za udzbenike, 98.
Also unlawfully (but justifiably) dismissed was a medical technician from a healthcare in-
stitution who had committed prohibited sexual acts against patients, 89 0 Rs 075407 23 Rs
2, affirmed by the Supreme Court of the Republika Srpska, 89 0 Rs 075407 24 Rev.

56 Zivanovié, B. (2013). Sporovi povodom prestanka radnog odnosa pred sudom
opste nadleznosti. Zastita prava u oblasti rada, (ed. Zoran Ivosevi¢). Belgrade, 137.
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reinstatement.>” This provision indicates that the court will, ex officio, deny the
claim for reinstatement if it finds that the dismissal was justified but unlawful.
Case law likewise predominantly takes the view that procedural errors in the
dismissal process do not justify reinstatement.>®

Accordingly, under the current provisions, an employee who has been
dismissed unlawfully is entitled to compensatory as well as restitutive dam-
ages. In that regard, the question arises whether this concerns one type of
damages or two. This question is not merely legal in nature; it also has social
and, above all, economic significance, given the substantially different rights
and obligations of the employer and the employee in the case of cumulative,
as opposed to alternative, compensation. The author believes that these forms
of damages should be cumulative, because the apparent purpose of compensa-
tory damages is to serve as a substitute for reinstatement, rather than for the
other consequences of unlawful dismissal; this position is also supported by
the case law of first-instance and second-instance courts.” Bearing in mind the
employee’s factual subordination to the employer and the fact that dismissal
is nevertheless the ultima ratio for impaired relations between employer and
employee, it cannot be expected that the employee should, in every case,
seek reinstatement and continue working for the employer if, for example, it
is likely that the employee would thereafter be exposed to workplace harass-
ment. Compensatory damages are therefore an appropriate solution, although
they should be subject to certain limits in order to prevent abuse, and the court

57 Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018, Art. 191.

8 Trifunovié, P. (2015). Novi zakon o radu dva sporna pitanja subordinacije. Bul-
letin of the Supreme Court of Cassation, 3/2015, 271. In defining the legal consequences of
unlawful dismissal, the legislature made an omission. Namely, in attempting to distinguish
between justified but unlawful dismissal and unjustified but lawful dismissal, an error oc-
curred. Thus, the legislature provides that if, in the course of the proceedings, the court
determines that the employee was dismissed without legal basis, but the employer proves in
the course of the proceedings that there are circumstances reasonably indicating that con-
tinuation of the employment relationship, taking into account all the circumstances and the
interests of both parties to the dispute, is impossible, the court will reject the employee’s
request to be returned to work and will award damages. However, bearing in mind that the
grounds for dismissal are the employee’s conduct, abilities, or the employer’s needs, this
provision does not appear clear. If there are no grounds for dismissal, it is not clear how the
employer will prove that there are circumstances reasonably indicating that continuation
of the employment relationship, taking into account all the circumstances and both parties’
interests, is impossible.

% For example: Judgment of the Appellate Court in Kragujevac, Gz1 1476/10, of
January 12, 2011. Available at: http://www.kg.ap.sud.rs/gz-1.-1476.10.html, accessed on
September 10, 2015, Judgment of the Appellate Court in Novi Sad, Gzl 2978/12, of No-
vember 26, 2012. Available at: http://www.ns.ap.sud.rs/index.php/src/sudska-praksa/271-
g71-2978-12, accessed on September 10, 2015.
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should be empowered to examine the reasons why the employee seeks com-
pensation instead of reinstatement.®
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NOVE FORME RADA I RIZIK RADNE EKSPLOATACIJE.
Pravni aspekti™

SAZETAK: Razvoj tehnologije i ubrzane promene u svetu rada
dovele su do pojave novih, specificnih formi rada koje su videne
kao odgovor na izmenjene potrebe poslodavaca i radnika uslovljene
ovim okolnostima. Medutim, osobenosti i pravna neuredenost ovih
formi rada u vecini drzava Sirom sveta, dovela je do toga da rad-
nici koji su u njih ukljuceni u velikoj meri ostaju ,,nevidljivi” za
pravne sisteme, usled ¢ega im nije garantovan ni minimalni nivo
radnih i socijalnih prava koji bi morao biti dostupan svim radno an-
gazovanim pojedincima. Takvo stanje predstavlja ozbiljan rizik za
uzivanje prava na dostojanstven rad i stvara povoljan ambijent za
pojavu radne eksploatacije. Navedene okolnosti, u svetlu porasta
znacaja novih formi rada, predstavljaju kljuéne razloge koji su au-
torku podstakli da se opredeli za ovu temu. U tom smislu, u radu ¢e
biti analizirana povezanost novih formi rada i radnopravnog polo-
zaja radnika koji se u njima nalaze, sa pove¢anim rizikom od radne
eksploatacije. Na samom kraju, autorka ¢e pokusati da na sumaran
nacin ukaze na potrebu preispitivanja postojeéih granica radnoprav-
ne zastite u svetlu novih formi rada, kao i na pravna resenja za koja
smatra da mogu doprineti prevazilazenju identifikovanih problema
u ovom kontekstu.

" e-mail: andrijanaristic94@gmail.com, doktorantkinja.
" Rad je primljen 20. 12. 2025, izmenjen 3. 3. 2026, a prihvacen je za objavljivanje
4.3.2026. godine.
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Kljucéne rec¢i: nove forme rada, rad zasnovan na koriséenju
informaciono-komunikacionih tehnologija, online rad, radna eksplo-
atacija, dostojanstven rad

NOVE FORME RADA

U danasnjem brzo promenjivom poslovnom okruzenju, poslodavci se
suocavaju sa povecanim pritiskom trzista da ostanu konkurentni. Promene, koje se
u poslednjim godinama dogadaju na terenu tehnoloskog razvoja, stvaraju imperativ
za poslodavce da usvoje inovativan pristup organizaciji rada, kako bi odrzali
efikasnost poslovanja, ali i odgovorili na potrebe radnika za fleksibilizacijom rada
koju namecu (ali i omogucéavaju) moderni uslovi Zivota.

Kao posledica ovih okolnosti, u proteklim godinama svedoci smo
ekspanzije nestandardnih (fleksibilnih) oblika radnog odnosa pod kojima se
podrazumevaju, na primer, rad sa nepunim radnim vremenom, rad kod kuce,
rad na daljinu i druge.!

Medutim, iako su nestandardni oblici radnog odnosa do neke mere
pogodni da pomire interese zaposlenih za fleksibilizacijom rada, kao i teZnje
poslodavaca ka snizavanju troSkova poslovanja, u poslednjem periodu uocava
se dalja fleksibilizacija kroz nastanak novih formi rada.? Ove forme sve vise
odstupaju od standardnog radnog odnosa,® dok njihova raznovrsnost otvara
potrebu njihovog identifikovanja i pravne regulacije.

Razlozi nastanka novih formi rada su viSestruki. Pre svega, razvoj novih
informaciono-komunikacionih tehnologija, do koga je doslo narocito u prote-
klih nekoliko decenija, omogucio je nastanak novih nacina obavljanja radnih
zadataka, koji su donedavno bili nezamislivi.

Dalje, potreba za odrzavanjem konkurentnosti i optimizacijom poslo-
vanja primorala je poslodavce da kontinuirano tragaju za novim modelima
umanjenja troSkova radne snage i istovremenog povecanja profita.* Buduc¢i da
rad u okviru radnog odnosa za poslodavce podrazumeva Sirok spektar finan-
sijskih 1 drugih obaveza koje proizlaze iz radnopravne zastite zaposlenih,
poslodavci su u stalnoj potrazi za novim oblicima angazovanja radnika, kroz
koje bi navedeno opterecenje bilo umanjeno ili izbegnuto.

! Jagarevi¢, S. (2015). Nove forme rada u Evropskoj uniji i Srbiji. Radno i socijalno
pravo, 1(3).

2 Kovacevi¢, LJ. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 90.

3 Kovacevi¢, LI. (2021). Pravna subordinacija u radnom odnosu i njene granice.
Beograd: Pravni fakultet Univerziteta u Beogradu, 121-122.

4 Ibid.
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Takode, i sami radnici igraju ulogu u nastanku novih formi rada, buduci
da njihova potreba za pomirenjem poslovnih i porodi¢nih obaveza pogoduje
fleksibilizaciji odnosa sa poslodavcima i jedan je od klju¢nih Cinilaca u zainte-
resovanosti radnika za stupanje u neku od novih formi rada.

Na kraju, osetljive kategorije radnika, kao Sto su lica sa invalidite-
tom i1 samohrani roditelji, mogu biti zainteresovani za rad u okviru neke od
novih formi rada, kako zbog toga Sto im je pronalazak standardnog radnog
angazovanja otezan, tako i jer im odredene licne ili porodi¢ne prilike onemo-
gucavaju rad u okviru standardnog radnog odnosa. Nezadovoljavajuce stanje
na trziStima rada Sirom sveta primorava zaposlene da na ovakve angazmane
pristaju, buduéi da je u nemalom broju slu¢ajeva radnik suocen sa izborom
izmedu prihvatanja rada u okviru neke od novih formi i potpunog izostanka
radnog angazmana.

Identifikacija novih formi rada

Nove forme rada pojavljuju se u raznovrsnim oblicima, Sto oteZava
utvrdivanje njihovih zajednic¢kih obelezja, te njihovu identifikaciju i klasifi-
kovanje. lako neke od ovih formi podrazumevaju zasnivanje radnog odnosa,
vecéina podrazumeva rad izvan njega, na osnovu ugovornog ili ¢ak neformalnog
odnosa (8to je slucaj, na primer, sa radom putem digitalnih radnih platformi, u
kome radnik sa naru¢iocem posla ne mora biti ni u kakvom neposrednom kon-
taktu, buduci da se rad narucuje i obavlja u potpunosti posredstvom platforme).

Potreba za identifikacijom i klasifikacijom novih formi rada uocena je
na nivou Evropske unije, u kom cilju je Evropska fondacija za poboljSanje
uslova zivota i rada (Eurofound) 2015. godine usvojila izvestaj pod nazivom
Nove forme rada.

U navedenom dokumentu, navodi se da su:

,-..drustveni i ekonomski razvoj, poput potrebe za pove¢anom fleksibilnoséu
koja postoji na strani kako poslodavaca tako i radnika, rezultirali pojavom
novih formi rada Sirom Evrope. Ove nove forme rada transformisale su tra-
dicionalni, jedan na jedan, radni odnos izmedu poslodavca i zaposlenog.”™

U izvestaju se navodi da je identifikovano devet novih formi rada, i
to: deljenje zaposlenih (employee sharing), deljenje posla (job sharing), pri-
vremeno upravljanje (interim management), neformalni rad (casual work),
mobilni rad zasnovan na koris¢enju informaciono-komunikacionih tehnologija

5 European Foundation for the Improvement of Living and Working Conditions (Eu-
rofound). (2015). New forms of employment. Luxembourg: Publications Office of the Eu-
ropean Union, 1.
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(ICT-based mobile work), rad na osnovu vaucera (voucher-based work), port-
feljni rad (portfolio work), masovni rad (crowd employment), saradni¢ko
zaposljavanje (collaborative employment).

Eurofound je 2020. godine objavio i azurirani izvestaj u kome se bavio
razvojem novih formi rada do koga je doslo nakon objavljivanja prvog izve-
Staja. U ovom dokumentu je primeéeno da su, u periodu izmedu usvajanja dva
izvestaja, forme rada koje se obavljaju digitalno preuzele primat, te su postale
najzastupljenije medu drzavama ¢lanicama.® Ovakav zakljucak ne iznena-
duje, imajuéi u vidu intenzivan razvoj tehnologije koji je zabelezen u periodu
izmedu usvajanja ova dva dokumenta.

Stavise, imajuéi u vidu okolnosti do kojih je doslo nakon usvajanja azu-
riranog izvestaja (poput izbijanja epidemije virusa Covid-19, koji je doveo
do naglog prelaska na rad putem informaciono-komunikacionih tehnologija u
mnogim sektorima poslovanja, kao i daljeg razvoja pomenutih tehnologija, te
nastanka veStacke inteligencije), moze se bez straha pretpostaviti da su ove
forme rada do danasnjeg dana i dodatno stekle na znacaju.

Bitna ¢injenica koja je u ovom izvestaju uocena, jeste to da na nivou
Evrope nedostaje jasan koncept novih formi rada, da iste nisu na adekvatan
nacin uredene u drzavama ¢lanicama Evropske unije, te da u njima nisu identi-
fikovane cak ni odgovarajuce definicije ovih formi rada, koje su preduslov za
njihovu regulaciju i izdvajanje u odnosu na postojece oblike rada.”

PRAVNI POLOZAJ RADNIKA U NOVIM FORMAMA RADA

Odavno je postalo jasno da ugovorne strane u radnom odnosu karakterise
pravna nejednakost koja se ispoljava od momenta zapocinjanja pregovara-
nja i traje sve dok radni odnos postoji. Upravo kao odgovor na ovu okolnost
nastalo je radno pravo, u cilju zastite interesa slabije strane — zaposlenog, te
ograni¢enja samovolje jace strane — poslodavca. Tako, zastitno radno zakono-
davstvo propisuje minimum prava koje su poslodavci obavezni da obezbede
zaposlenima, poput minimalne zarade, garantovanja prava na dnevni, nedeljni
i godi$nji odmor, prava na placeno odsustvo u slucaju sprecenosti za rad i
mnogih drugih. Kroz ove garancije poslodavci su ogranic¢eni u svojoj slobodi
da jednostrano namecu uslove rada koji pogoduju isklju¢ivo njima.

¢ European Foundation for the Improvement of Living and Working Conditions (Eu-
rofound). (2020). New forms of employment. 2020 update. Luxembourg: Publications Of-
fice of the European Union, 5.

7 Ibid. 53.
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Nasuprot tome, oblike radnog angazovanja kojima se ne uspostavlja
radni odnos, karakteriSe nizi nivo radnopravne zaStite radnika, budu¢i da
pravni sistemi kod ovih vrsta odnosa ne prepoznaju isti stepen nejednakosti
ugovornih strana. Shodno tome, ugovornim stranama se ostavlja znatno veca
sloboda u uredivanju medusobnih prava i obaveza, dok se pri normativnom
uredenju ovih odnosa nedovoljna paznja posvecuje radnopravnom polozaju
tako angazovanih lica, a regulacija se najces¢e svodi na formalna pitanja,
poput predmeta ili trajanja angaZovanja.

Medutim, pretpostavka jednakosti ugovornih strana u odnosima u
kojima se ne zasniva radni odnos ne mora uvek odgovarati stvarnom stanju.
Naprotiv, sve su ucestalije situacije u kojima se i u ovim odnosima ispoljavaju
elementi nejednakosti svojstveni radnom odnosu, §to otvara prostor zloupotre-
bama, usled izostanka zakonskih mehanizama za njihovo ogranicenje.

Jednostavno je zakljuciti da se jo§ izrazeniji problem javlja u pogledu
novih formi rada, buduéi da one najéesée nisu, ¢ak ni na uopSten nacin, ure-
dene u nacionalnim izvorima prava niti u njima uopste prepoznate.

Neregulisanost novih formi rada, naime, ostavlja potpunu slobodu na
strani poslodavaca, da uslove rada urede isklju¢ivo u skladu sa svojim potre-
bama, a §to dovodi do sve izrazenijeg snizavanja prava radnika kojima se ne
ostavlja bilo kakva sloboda pregovaranja. Ovakvo stanje otvara vrata raznovr-
snim zloupotrebama od strane poslodavaca, koji angazman mogu organizovati
na nacin koji im omogucava maksimizaciju profita, makar to bilo i na ustrb
radnih 1 socijalnih prava radnika, koji su zbog ograni¢enih moguénosti na trzi-
$tu primorani da ovakve uslove prihvate.

Nove forme rada u domaéem pravnom sistemu

U poslednjim godinama i u Republici Srbiji je uocen trend povecanog
angazovanja radnika izvan radnog odnosa. Nove forme rada, kako su pred-
stavljene u Izvestaju Eurofound, nisu na direktan nacin uredene u domacim
zakonima. Medutim, srpski Zakon o radu poznaje nekoliko oblika angazovanja
na osnovu kojih se ne zasniva radni odnos, a koje mogu biti relevantne, buduc¢i
da njihovo povrsno uredenje od strane zakonodavca ostavlja Siroku moguénost
da se kroz njih uspostave odnosi karakteristi¢ni za neku od novih formi rada.®

Bez ulazenja u oblike radnog angazovanja kojima se ne zasniva radni
odnos, moze se uopsSteno zakljuciti da domaéi Zakon o radu ne obezbeduje
ni osnovni nivo radnopravne zastite za lica angazovana u nekom od njih.

8 Zakon o radu, Sluzbeni glasnik RS, br. 4/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — odluka US, 113/2017. 1 95/2018. — autenti¢no tumacenje, ¢l. 197-202.
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Nasuprot tome, Zakon ureduje tek najopstija pitanja, poput forme i trajanja
ugovora, dok se pravnim polozajem radnika gotovo uopste ne bavi.

Takode, Zakon ne proSiruje personalnu primenu gotovo nijednog prava
priznatog zaposlenima, na lica koja obavljaju rad izvan radnog odnosa, niti pro-
pisuje relevantna ograni¢enja prava poslodavaca u pogledu utvrdivanja uslova
rada. Posledi¢no, radnici angazovani u ovom rezimu u Republici Srbiji ostaju
bez minimalnih garancija radnopravne sigurnosti, §to ih ¢ini posebno ranjivim
1 izlozenim riziku od zloupotreba, pa ¢ak i riziku od radne eksploatacije.

Sa druge strane, domaci Zakon o radu posmatra radni odnos sa striktno
formalnog stanovista, isklju¢ivo kroz postojanje zakljucenog ugovora o
radu, dok zaposlenog definiSe kao ,,fizicko lice koje je u radnom odnosu kod
poslodavca”.” Ovakvo normativno reSenje onemogucéava da se, makar putem
tumacenja karakteristika uspostavljenog odnosa, isti kvalifikuje kao radni
odnos ¢ak i u slucajevima u kojima bi sustina odnosa ovo zahtevala. Posle-
di¢no, radnici koji se fakticki nalaze u radnom odnosu, ostaju bez moguénosti
pravnog priznanja svog statusa, §to onemogucava pristup minimalnim radnim
1 socijalnim garancijama.

Osim toga, Zakon ne prepoznaje druge kategorije radnika kojima bi
garantovao odredeni, vi$i nivo radnih i socijalnih prava, ukoliko odnos u kome
se nalaze poseduje specifi¢nosti koje ga u odredenoj meri priblizavaju radnom
odnosu, a §to je pristup prepoznat u uporednom pravu.

Ukoliko se navedeno posmatra u kontekstu novih formi rada, moze se
uociti da postoje¢a zakonska reSenja ne pruzaju adekvatne garancije radnih
prava za lica koja se u njima nalaze, bilo da obavljaju rad na osnovu ugovora
drugacijih od ugovora o radu, bilo bez zakljucenja bilo kakvog ugovora. Sa
druge strane, postojece pravne fikcije postojanja radnog odnosa,'’ u trenutnom
stanju stvari i u skladu sa uskim definicijama pojmova sadrzanih u domacem
Zakonu o radu, ne mogu biti adekvatne da proSire radnopravnu zastitu na

? Zakon o radu, Sluzbeni glasnik RS, br. 4/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — odluka US, 113/2017. i 95/2018. — autenti¢no tumacenje. CL 5.1 ¢L
30. CI. 30, st. 1, propisuje: ,,Radni odnos zasniva se ugovorom o radu.”

10 7bid. Cl. 32: ,,Ugovor o radu zakljuduje se pre stupanja zaposlenog na rad, u pisa-
nom obliku. Ako poslodavac sa zaposlenim ne zakljuci ugovor o radu u skladu sa stavom
1. ovog ¢lana, smatra se da je zaposleni zasnovao radni odnos na neodredeno vreme danom
stupanja na rad.” Treba imati u vidu da ostale odredbe Zakona o radu ¢ine ovu fikciju
prakti¢no neprimenjivom na nove forme rada — naime, Zakon o radu ne definise Sta se ima
podrazumevati pod pojmom ,,stupanje na rad” te nije jasno kako bi se ovaj element tumacio
u pogledu novih formi rada. Zatim, kakve kvalitete ovaj odnos treba da ima kako bi se sma-
tralo da postoji radni odnos uprkos nepostojanju ugovora o radu. Zakon ne daje odgovore
na ova pitanja, a imajuéi u vidu manjak preciznih definicija, kao i na¢in uredenja postojeéih
instituta, moze se opravdano zakljuciti da ova fikcija nije adekvatna da bude primenjena na
nove forme rada.
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druge kategorije radnika koji obavljaju rad u specificnim odnosima, kakvi su
karakteristi¢ni za nove forme rada.

Usled ovakvog nacina zakonskog (ne)regulisanja, jedina moguénost za
prosirenje radnopravne zastite na druge kategorije radnika, u trenutnom stanju
stvari, ogleda se u primeni nacela ¢injeni¢énog prvenstva koje je uspostavljeno
u medunarodnom radnom pravu. Ovo nacelo nalaze da sudovi svoju odluku
o pitanju da li jedan odnos predstavlja radni odnos ili ne, donose na osnovu
¢injenica 1 stvarne volje ugovornih strana, umesto na osnovu naziva ili forme
zaklju¢enog ugovora.'!

Medutim, imaju¢i u vidu postoje¢a zakonska reSenja u naSem pravu,
koja radni odnos posmatraju iskljuc¢ivo kao proizvod zaklju¢enog ugovora o
radu, dok sa druge strane ne utvrduju njegove karakteristike koje bi trebalo
ceniti prilikom utvrdivanja prirode konkretnog pravnog odnosa, pitanje je da li
bi sudovi u naSoj drzavi primenom ovog nacela uopste mogli da dodu do ade-
kvatnih re$enja.!> Dodatno pitanje koje se u ovom smislu namece jeste da li bi
oslanjanje na sudsku praksu predstavljalo adekvatan put ka reSavanju opisnog
problema, buduci da ista ne predstavlja izvor prava u nasoj drzavi.

U svetlu navedenog, kao jedna od sreénih okolnosti moze se navesti ta
da nove forme rada, uprkos razvoju u svetu i okolnim drzavama, u Srbiji jo$
uvek nisu zastupljene u znatnoj meri."* Ipak, navedeno stanje je nesto drugacije
u pogledu onih novih formi rada koje se obavljaju uz pomo¢ informaciono-ko-
munikacionih tehnologija, a posebno njihove podvrste — platformskog rada,
kod kojih se u poslednjim godinama uocava znacajan porast zastupljenosti i u

1 Kovacevi¢, LJ. (2018). Radna eksploatacija — odredenje pojma, razgrani¢enje od
drugih sli¢nih pojava i njihov medusobni odnos, u: Kaznena reakcija u Srbiji. VIII deo.
Beograd: Pravni fakultet Univerziteta u Beogradu, 240.

12 Tlustracije radi, v.: presudu najvise sudske instance u Republici Srbiji, Vrhovnog
(tada Kasacionog) suda, Rev2 963/2021, od 9. 12. 2021. godine. U navedenoj presudi sud
je, uprkos sukcesivnom zakljuéivanju ugovora o privremenim i povremenim poslovima sa
istim poslodavcem u periodu od 7 godina, pozivajuci se na nacelo ¢injeni¢nog prvenstva,
zakljucio da: ,,Zakljuc¢ivanjem i izvrSenjem takvih ugovora sa tuziljom jasno je izrazena
saglasnost volja ugovornih strana u pogledu njenog angazovanja van radnog odnosa”, te
odbio tuziljin zahtev za utvrdenjem postojanja radnog odnosa. Sud je u navedenoj presudi
rezonovao krajnje nejasno, navodeéi: ,,Kako je ugovor o obavljanju privremenih i povre-
menih poslova poseban imenovani ugovor, kojim se zasniva ugovorni odnos izmedu poslo-
davca i odredenog lica, radno angazovanje po osnovu takvog ugovora se ne moze smatrati
radnim odnosom...” Tako se ova presuda odnosi na ugovor koji je regulisan Zakonom o
radu, bojazan koju stvara moze se utoliko pre proSiriti na nove forme rada, ¢ija pravna
neuredenost jo§ visSe pospesuje sumnju u mogucnost da sudska praksa u nasoj drzavi bude
Cinilac koji ¢e ispraviti (potencijalni) neadekvatan radnopravni polozaj lica koja se nalaze
u novim formama rada.

13 Jagarevi¢, S. (2015). Nove forme rada u Evropskoj uniji i Srbiji. Radno i socijalno
pravo, 1(3), 18.
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nasoj drzavi.'* Medutim, valja imati u vidu da na nivou naSe drzave jo§ uvek
nije sprovedena sveobuhvatna analiza stanja na trzi$tu rada, koja bi identifiko-
vala koje od novih formi su prisutne, kao i na precizan nacin utvrdila njihovu
rasprostranjenost. Imajuéi u vidu porast znacaja ovih formi rada Sirom sveta,
jasno je da je ovom zadatku potrebno posvetiti adekvatnu paznju u $to skori-
joj buduénosti.

RADNA ESKPLOATACIJA
U KONKTEKSTU NOVIH FORMI RADA

Radna eksploatacija predstavlja antitezu dostojanstvenom radu. Kon-
cept dostojanstvenog rada iznet je kao takav najpre u Izvestaju Generalnog
direktora MOR 1999. godine.!* Dostojanstven rad u sebi sadrzi ¢etiri osnovna
cilja MOR, i to: unapredenje radnih prava, zaposljavanja, socijalne sigurnosti
i socijalnog dijaloga.'®

Dostojanstven rad za sve radnike i1 danas predstavlja jedan od prioriteta
radnog prava, §to je potvrdeno u Agendi MOR za dostojanstven rad i odrzivi
razvoj do 2030. godine, gde je dostojanstven rad naglasen kao jedan od kljuc-
nih &inilaca za ostvarivanje osnovnih ciljeva MOR.!” Citava agenda proZeta je
idejom o dostojanstvenom radu za sve, kao centralnom aspektu svih politika i
aktivnosti MOR do 2030. godine.

U dana$njem vremenu, medutim, izraZzene su teskoce u pristupu dosto-
janstvenom radu radnicima koji zive i rade u drzavama u razvoju, koje su
pojacane trenutnim promenama u svetu rada,'® uklju¢ujuéi i nastanak novih
formi rada. Ove forme rada predstavljene su kao odgovor trzista rada na tehno-
loski i opsti drustveno-ekonomski razvoj, ali su u praksi postale sredstvo kojim
poslodavci nastoje da poveéaju konkurentnost i smanje poslovne izdatke, pre
svega kroz izbegavanje obaveza koje im drzava namece u slucaju zasnivanja

14 Risti¢, A. (2024). Izazovi u postizanju pravde za radnike angazovane u novim
formama rada. Zbornik radova 37. susreta Kopaonicke Skole prirodnog prava ,,Slobodan
Perovic¢*, 1V/2024, 39.

15 Ghai, D. (2003). Decent Work. Concept and Indicators. International Labour Re-
view, 142(2), 113.

16 International Labour Organization (1999). Report of the director general. Decent
work. Geneva: International Labour Office, 3.

17 International Labour Organization (2015). Decent work and the 2030 Agenda
for sustainable development. JloctymHo Ha: https://www.ilo.org/wemsp5/groups/public/---
europe/---ro-geneva/---ilo-lisbon/documents/ event/ wems_667247.pdf.

18 International Labour Organization (2019). What works. Promoting pathways to
decent work. Geneva: International Labour Office, 2.
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radnog odnosa. Navedeno dovodi do sve izraZzenijeg odstupanja od garancije
dostojanstvenog rada, otvarajuéi put ka radnoj eksploataciji.

Ovakvom zakljucku u prilog govore i navodi izneti u izvestaju MOR o
dostojanstvenom radu iz 2019. godine:

,»Tehnoloski napredak, medunarodna trgovina i promene u zivotnoj
sredini, redefiniu proizvodne procese i trzi§ta rada Sirom sveta. Dok ove
okolnosti mogu da stvore nove moguc¢nosti i doprinesu iskorenjivanju siroma-
Stva, postoji rizik da jo§ viSe otezaju pristup dostojanstvenom radu, ukoliko se

ne preduzmu adekvatne mere”."

Pojam radne eksploatacije

Eksploatacija se, u najSirem smislu reci, vezuje za nepravednu ekonom-
sku razmenu kao njenu srz. Pitanjem §ta razmenu ¢ini pravednom bavili su se
mnogi autori kroz istoriju, a korene odgovora na ovo pitanje mozemo naci kod
Aristotela, koji je izneo stav da je razmena pravedna ukoliko otelotvoruje reci-
procitet na taj na¢in da su vrednosti razmenjene robe proporcionalne.?

Najuticajnija teorija eksploatacije potice od Karla Marksa, a poc¢iva na
stanoviStu da su radnici u kapitalistiCkom drustvu eksploatisani na osnovu
same Cinjenice da su prinudeni da prodaju svoj rad poslodavcu, za vrednost
manju od vrednosti robe koja se proizvodi njihovim radom.?!

Prema navedenoj teoriji, eksploatacija u kapitalistickom drustvu
postoji pri svakom obavljanju rada te bi, u slucaju njenog prihvatanja, pravo
na rad bilo izjednadeno sa pravom da se bude eksploatisan.”> Zbog toga su
razvijene manje ekstremne teorije eksploatacije, poput one prema kojoj se
eksploatacija posmatra kao iskoriS¢avanje tudeg osetljivog polozaja u cilju
ostvarivanja profita.?

Navedena koncepcija eksploatacije pociva na tri osnovna elementa:
a) osetljivom polozaju radnika koji je nastao na osnovi postoje¢ih zakona;
b) iskori§¢avanju osetljivog polozaja radnika koje se sastoji u krSenju radnih ili
drugih ljudskih prava; kao i v) cilju ostvarivanja profita.?*

1 International Labour Organization (2019). What works. Promoting pathways to
decent work. Geneva: International Labour Office, 2, 15-16.

20 Zalta, E., Nodelman, U. (2001). Stanford Encyclopedia of Philosophy. JlocTyiHo
Ha: https://plato.stanford.edu/ entries/exploitation/#PreMarxAccoExplUnjuTrad.

21 [bid.

22 Mantouvalou, V. (2015). The Right to Non-Exploitative Work. The Right to Work
— Legal and Philosophical Perspectives. Oxford: Hart Publishing, 9.

2 Ibid.
2 Ibid.
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Osetljiv polozaj radnika moze proisticati iz razli¢itih okolnosti, poput
onih ekonomskih (siromastvo ili druge ekonomske teskoce), socijalnih, kultur-
nih ili okolnosti druge prirode.?

Navedena definicija radne eksploatacije otvara pitanje u kojoj meri
moraju biti povredena radna prava da bi se govorilo o radnoj eksploataciji.
Ni na ovo pitanje, o¢ekivano, jo$ uvek ne postoji opsteprihvaéen odgovor, ali
je jasno da se mora raditi o uslovima rada koji u znacajnoj (dovoljnoj) meri
odstupaju od adekvatnih uslova rada.?

Iako ne postoji jedinstven model za identifikaciju Zrtava radne eksplo-
atacije, jasno je da je neophodno uspostaviti indikatore na osnovu kojih bi se
postojanje radne eksploatacije utvrdivalo u konkretnim slu¢ajevima, a §to je u
ovom trenutku retkost u pravnim sistemima evropskih drzava.?’

U cilju olakSavanja ovog zadatka, MOR 1 Evropska komisija (EK)
objavile su 2009. godine listu indikatora trgovine ljudima u svrhu radne
eksploatacije. Iako pravno neobavezujuc¢i dokument, ova lista je Siroko prihva-
¢ena medu drzavama kao pomo¢ u nacionalnim praksama utvrdivanja radne
eksploatacije.”

Prema navedenom dokumentu, pod radnom eksploatacijom se sma-
traju uslovi rada koji znatno odstupaju od standardnih uslova rada, posebno
u pogledu uslova zaposljavanja, zarada, radnih sati, prava na odsustvo, zdrav-
stvenih i bezbednosnih standarda i dostojanstva na radu.” Radna eksploatacija
postoji kada je ostvaren barem jedan od navedenih neadekvatnih uslova rada
u kombinaciji sa zloupotrebom osetljivog polozaja radnika ili njegovim sta-
njem potrebe.

% Kovacevi¢, LJ. (2018). Radna eksploatacija — odredenje pojma, razgrani¢enje od
drugih sli¢nih pojava i njihov medusobni odnos. Kaznena redakcija u Srbiji. VIII deo. Beo-
grad: Pravni fakultet Univerziteta u Beogradu, 233.

26 Postoje autori koji smatraju da je radnu eksploataciju moguée posmatrati kroz
.kontinuum” koji u sebi sadrzi svako krSenje radnih prava koje se nalazi izmedu pozitiv-
nog kraja kontinuuma — dostojanstvenog rada, pa sve do negativnog kraja kontinuuma i
najozbiljnijih oblika radne eksploatacije, poput prinudnog rada. Ipak, i autori koji zastupaju
teoriju kontinuuma radne eksploatacije, priznaju da ovakva i sli¢na odredenja ne mogu za-
meniti definiciju radne eksploatacije koja, uprkos pokusajima uspostavljanja ili utvrdivanja
njenih elemenata, ne postoji u medunarodnim izvorima prava ili literaturi. V.: Skrivankova,
K. (2010). Between decent work and forced labour: examining the continuum of exploitati-
on. York: The Joseph Rowntree Foundation, 18.

27 Corbanese, V., Rosas, G. (2020). Protection and assistance of victims of labour
exploitation. A comparative analysis. Rome: International Labour Organization, 11.

2 Ibid.

% Corbanese, V., Rosas, G. (2020). Op. cit., 12; xao u: International Labour Or-
ganization. (2009). Results from a Delphi survey implemented by the ILO and the European
Commission, Operational indicators of trafficking for labour exploitation. Joctynno Ha:
https://www.ilo.org/wemsp5/groups/public/---ed_norm/---declaration/documents/publica-
tion/wems_105023.pdf.
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Radna eksploatacija i nove forme rada

Ukoliko se u obzir uzmu prethodno izneta obelezja radne eksploatacije,
osobenosti novih formi rada kao i zakljucci o pravnom polozaju lica koja se
u njima nalaze, moze se zakljuciti da su ova lica posebno izloZena riziku od
postupanja koje moZe imati karakteristike radne eksploatacije.

Ipak, u ovom kontekstu je neophodno uzeti u obzir i razlike koje izmedu
pojedinih formi rada postoje, buduci da usled njihove raznovrsnosti, uoceni
rizici neée biti podjednako izrazeni kod svake od njih.

Generalno posmatrano, podvrste novih formi rada — ugovori sa nultim
radnim vremenom i platformski rad, identifikovani su kao forme rada u kojima
se uocava najveci rizik od radne eksploatacije.

Kako pojedini autori primeéuju, ugovore sa nultim radnim vremenom
karakteri$e visok nivo nesigurnosti i prekarnosti*’, dok drugi primecuju da
svaka verzija ugovora sa nultim radnim vremenom, ¢ak i ona koja se ostvaruje
u okviru radnog odnosa, vodi ka radnoj eksploataciji radnika.?!

Sa druge strane, moZze se rec¢i da su odnosi koji se uspostavljaju povo-
dom platformskog rada jedni od najkompleksnijih medu novim formama rada,
imajuéi u vidu trostrani odnos koji se uspostavlja izmedu digitalne radne plat-
forme, radnika i klijenta.*> Ovakvo stanje usloZnjava i element inostranosti
koji je u velikom broju slu¢ajeva prisutan kod platformskog rada,* kao i ¢inje-
nica da kod odredenih oblika ove forme rada, platforme uslovljavaju saradnju
prethodnim registrovanjem preduzetnicke radnje od strane radnika i zakljuci-
vanjem ugovora o poslovnoj saradnji, §to dodaje jos$ jedan sloj kompleksnosti
navedenom pitanju.

Usled ovih specifi¢nosti, platformski radnici suocavaju se sa broj-
nim izazovima u vezi sa uslovima rada,** ukljucuju¢i neplacanje za izvrSen
rad ili usluge, netransparentne i nepovoljne uslove rada, kao i nedostatak

3 Deakin, S. (2014). New forms of employment. Implications for EU-law — The
law as it stands. 7th annual legal seminar Report. New forms of employment and EU law,
European Labour Law network, 1.

31 Reljanovi¢, M. (2019). Ugovori sa nultim radnim vremenom. Strani pravni zivot,
63(3), 39.

32 Risti¢, A. (2023). Radnopravni polozaj platformskih radnika — analiza stanja i per-
spektive uredenja. Pravo i privreda, 61(2), 567.

33 Kilhoffer, Z., Lenaerts, K., Hauben H., Lhernould, J., Robin-Olivier, S. (2020).
Study to gather evidence on the working conditions of platform workers. Luxembourg:
Publications Office of the European Union, 228.

3* Heeks, R. (2017). Decent work and the digital gig economy: a developing country
perspective on employment impacts and standards in online outsourcing, crowdwork, etc.
Manchester: Centre for Development Informatics Global Development Institute, 9.

1103



Glasnik Advokatske komore Vojvodine, br. 4/2025.

mogucénosti zastite prava pred sudom, od kojih mnogi nisu karakteristi¢ni za
druge forme rada.®

PRISTUPI KA PROSIRENJU RADNOPRAVNE ZASTITE U SVETLU
NOVIH FORMI RADA I RIZIKA RADNE EKSPLOATACIJE

Imaju¢i u vidu da postojeca pravna reSenja najsiri obim radnopravne
zaStite garantuju licima koja obavljaju rad u okviru radnog odnosa, prime-
¢eno je da poslodavci pribegavaju oblicima radnog angazovanja kojima se ne
zasniva radni odnos ¢ak i kada oni ne odraZavaju sustinu odnosa. Razlog za to
lezi u teznji poslodavaca da izbegnu obavezu obezbedivanja radnih i socijalnih
prava koja bi radnicima pripadala ukoliko bi odnos i formalno bio okarakteri-
san kao radni odnos.

Ovaj problem postao je utoliko izrazeniji sa pojavom novih formi rada,
buduc¢i da njihova neformalnost i raznovrsnost, te ¢injenica da u ve€ini drzava
jos uvek nisu ni identifikovane niti zakonski uredene, omogucava da se iste
mogu obavljati na osnovu zakljucenja razli¢itih imenovanih ili neimenovanih
ugovora, ili ¢ak 1 bez uspostavljanja bilo kakvog ugovornog odnosa.

U svetlu novih formi rada, kako smo videli, poslodavci imaju slobodu
da opredele formu odnosa koja im odgovara, ¢ak i ukoliko ona ne odgovara
sustini odnosa, $to im trenutna zakonska reSenja dozvoljavaju.** Ovo moze
dovesti do situacije da radnici ne uzivaju onu radnopravnu zastitu koja bi im
pripadala da je odnosu u kome se nalaze data forma koja odgovara pravoj
sustini odnosa sa poslodavcem.

U ovom cilju, od koristi je ve¢ pomenuto nacelo ¢injeni¢nog prven-
stva, u kome se primat daje stvarnoj volji ugovornih strana, a ne formi koja
je odnosu data. Medutim, imaju¢i u vidu karakteristike novih formi rada, koje
podrazumevaju uspostavljanje sasvim specifi¢nih odnosa, opravdano je posta-
viti pitanje da li bi navedeni pristup mogao dati zadovoljavajuce i pravedne
rezultate u svakom konkretnom slucaju.

Naime, u onim drzavama ¢ija zakonska reSenja vezuju radna prava
iskljucivo za kategoriju zaposlenih, poput nase, ovo nacelo pruzilo bi zastitu
samo onim radnicima kod kojih bi se utvrdilo postojanje radnog odnosa. U tom

% Kilhoffer, Z., Lenaerts, K., Hauben H., Lhernould, J., Robin-Olivier, S. (2020).
Op. cit., 228-229.

3¢ Posebnu teskocu u ovom smislu predstavljaju situacije u kojima se rad karakterise
obelezjima radnog odnosa, ali se radnik angazuje na osnovu nekog od ugovora o samostal-
nom radu. V.: Kovacevi¢, LJ. (2015). Personalno podrucje primene radnog zakonodavstva
— (ne)pouzdanost kriterijuma za kvalifikaciju subjekata radnopravne zastite. Zbornik Mati-
ce srpske za drustvene nauke, 152(3), 511.
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smislu, radnik koji se nalazi u novoj formi rada, ostao bi potpuno liSen radnih
i socijalnih prava ukoliko bi primena ovog pristupa dovela sud do negativnog
odgovora na pitanje postojanja radnog odnosa, iako pravni polozaj radnika i
dalje sustinski ne bi odgovarao odnosu u kome se formalno nalazi. Ovakva
situacija ne deluje pravedno.

Opisani problem rezultat je ¢injenice da mnogi pravni sistemi, uklju-
¢ujuci nas, ne predvidaju izuzetke kojima bi odredene garantije radnopravne
zastite bile proSirene i na lica koja formalno nisu u radnom odnosu, ukoliko
njihov radnopravni polozaj nije u skladu sa suStinom odnosa u kome se nalaze.
Ovaj nedostatak stvara pravnu nesigurnost i otvara prostor za zloupotrebu
prava radnika koji obavljaju poslove u okviru novih, neuredenih formi rada,
naglasavajuci potrebu za sistematskim regulisanjem ovih pitanja.

lako su u domacoj praksi prisutne presude u kojima su odnosi, usposta-
vljeni u nekoj od formi rada van radnog odnosa (poput ugovora o obavljanju
privremenih i povremenih poslova), uspe$no kvalifikovani kao radni odnos,*’
§to moze ulivati odredenu dozu optimizma, smatramo da sa ovakvim zakljuc-
kom treba biti oprezan. Ovo pre svega iz razloga Sto, kako smo ranije u tekstu
videli, sama sudska praksa u vezi sa ovim pitanjem nije ujednacena (buduci da
su sudovi, uprkos postojanju vise elemenata koji su upuéivali na radni odnos,
u odredenim presudama prednost ipak davali formi odnosa umesto njego-
voj sustini).’®

Sa druge strane, bojazan proizlazi upravo iz najvaznijih karakteristika
novih formi rada, a $to su njihova izrazita heterogenost i specifi¢nost u odnosu
na radni odnos. Nasuprot tome, kod ugovora o obavljanju privremenih i povre-
menih poslova, odnosi se ¢esto ne odlikuju uporedivim stepenom specifi¢nosti
i neretko sadrze elemente karakteristicne za radni odnos (poput obavljanja rada
u prostorijama poslodavca, postojanja subordinacije i integrisanosti u organi-
zaciju rada), koji ve¢ na prvi pogled mogu upucivati na postojanje prikrivenog
radnog odnosa.

Dodatno, imajuéi u vidu da sudska praksa u nasem pravnom sistemu ne
predstavlja formalni izvor prava, navedene presude moraju se posmatrati u
svetlu konkretnih ¢injeni¢nih okolnosti svakog pojedinacnog slucaja. Stoga se
na osnovu ogranicenog broja odluka koje se odnose na odredeni oblik angazo-
vanja, ne moze pouzdano zakljuciti da bi sudovi na ovaj nacin rezonovali i u
slucajevima koji se ticu novih formi rada.

37 V.: presudu Vrhovnog kasacionog suda Rev2 835/2017, od 20. 4. 2017. godine,
presudu Apelacionog suda u Beogradu Gz1 3132/2022, od 6. 10. 2022. godine.

38 V.: presudu Vrhovnog (tada Kasacionog) suda, Rev2 963/2021, od 9. 12. 2021.
godine.
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Na osnovu iznetog, smatramo da se uredenje novih formi rada u zakon-
skim tekstovima ipak namece kao najpreciznije reSenje.** Na ovaj nadin bi
pitanje obezbedivanja odgovarajuéeg nivoa radnopravne zaStite radnicima
angazovanim u ovim formama rada, bilo uredeno u skladu sa osobenostima
svake pojedinacne forme, uz uvazavanje specificnih rizika od zloupotreba
svojstvenih svakoj od njih.

Ipak, kako bi ovaj zadatak mogao biti veoma kompleksan imajuéi u vidu
raznovrsnost novih formi rada i polozaja u kojima se radnici mogu nalaziti,
drzave bi u ovom trenutku mogle prihvatiti i neka od ,,srednjih” reSenja, poput
definisanja posebnog pojma ,,radnika”.

Ovaj pojam, drugaciji od pojma zaposlenog, mogao bi obuhvatiti Siru
kategoriju lica koja obavljaju rad, pa tako i one radnike koji se nalaze u novim
formama rada, pri ¢emu bi zakon propisao odredeni minimum radnih i soci-
jalnih prava koji bi bio garantovan svim licima koja se mogu uvrstiti pod
navedenu kategoriju.

Jedno od reSenja poznatih u uporednom pravu, ¢ija bi primena mogla
biti korisna za radnike u novim formama rada, jeste i reSenje kojim je, pored
zaposlenih i samozaposlenih lica, uvedena i ,,medukategorija” radnika koja
se nalazi izmedu zaposlenih i samozaposlenih lica,*® a kojima zakonoda-
vac garantuje adekvatan nivo radnopravne zastite. Konkretno, u drzavama u
kojima je ovaj koncept prisutan, poput Nemacke, Spanije i drugih evropskih
drzava, ovoj kategoriji radnika garantuje se minimum zastite u pogledu uslova
rada, prava iz socijalnog osiguranja ili zastite od neosnovanog raskida anga-
zmana, u obimu koji se nalazi iznad onog koji se priznaje samozaposlenim
licima, ali manjem od onog koji se garantuje zaposlenima.*' Tako obim i sadr-
Zina prava variraju, na ovaj nacin se uspostavlja minimum prava koja moraju
biti garantovana, a §to se zasniva na prepoznavanju ¢injenice da kod novih
formi rada, uprkos formalnoj autonomiji ugovaranja, ¢esto postoji stepen eko-
nomske zavisnosti ili fakticke integrisanosti radnika u poslovnu organizaciju
narucioca posla, koji ne opravdava potpuno iskljucenje ovih lica iz oblasti rad-
nopravne zastite.

Na neki od navedenih nacina, radnicima u novim formama rada garan-
tovao bi se odredeni nivo radnih i socijalnih prava, bez obzira na kvalifikaciju
samog odnosa, ¢ime bi se izbegao rizik oslanjanja na sudsku praksu, te u

3 International Labour Organization. (2020). Promoting employment and decent
work in a changing landscape. Geneva: International Labour Office, 13.

40 Risak, M. (2018). Fair working conditions for platform workers. Possible regula-
tory approaches at the EU level. Berlin: Friedrich-Ebert-Stiftung, 10.

4 Kilhoffer, Z., Lenaerts, K., Hauben H., Lhernould, J., Robin-Olivier, S. (2020).
Study to gather evidence on the working conditions of platform workers. Luxembourg:
Publications Office of the European Union, 107.
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krajnjoj liniji izbegla mogucnost poslodavaca da povecanje profita ostvaruju
na ustrb prava radnika, ispod svakog minimuma dostojanstvenog rada, §to im
trenutno stanje pravne neuredenosti dozvoljava.

U ovom cilju zakonodavci se mogu osloniti i na aktivnosti MOR-a i EU,
koje su u poslednjim godinama posvetile znacajnu paznju ovim pitanjima.
Tako, na nivou EU usvojena je Direktiva o transparentnim i predvidivim uslo-
vima rada (2019/1152) koja

,,-..nastoji da izbegne trku ka dnu u standardima koji se primenjuju na nove

forme rada koji bi doveli do nejednakosti u zastiti radnika”.*?

Direktiva svoju personalnu primenu nije ogranicila na lica koja se nalaze
u radnom odnosu, ve¢ se njene odredbe imaju primenjivati na sva lica koja se
mogu smatrati radnikom na osnovu prakse Suda pravde, kroz koju su posta-
vljeni kriterijumi za utvrdivanje ovog svojstva.*

Na ovaj nadin je omoguceno da se obaveze propisane Direktivom
primene i na one radnike koji se nalaze u novim formama rada, ukoliko
ispunjavaju navedene kriterijume. Ipak, navedena direktiva propisuje samo
obaveze obavestavanja radnika o uslovima rada, ali ne propisuje same uslove
koji moraju biti garantovani, tako da je njen znacaj krajnje ograni¢en u pogledu
novih formi rada i izbegavanja rizika od radne eksploatacije.

Medutim, uspostavljeni princip proSirenja primene Direktive, kao i defi-
nisani kriterijumi svojstva radnika, mogu biti od koristi kao smernice za buduce
uredenje pitanja radnopravnog polozaja ovih lica na nacionalnom nivou.

ZAKLJUCNA RAZMATRANJA

Na osnovu svega navedenog, moguce je izneti zakljucak da nove forme
rada, usled svojih zajednickih karakteristika, u sebi nose povecan rizik od
radne eksploatacije lica koja se u njihovim okvirima angazuju. Zbog toga je
neophodno u §to kra¢em periodu pristupiti uredenju otvorenih pitanja, kako
bi se negativne posledice trenutnog stanja pravne neuredenosti u ovoj oblasti
minimalizovale i sprecile.

42 International Labour Organization. (2022). Protecting Workers in New Forms of
Employment. [loctymHo Ha: https://www.ilo.org/wemsp5/groups/public/---dgreports/---
dcomm/documents/publication/wems_845714.pdf, 6.

4 European Parliament, Council of the European Union. Directive 2019/1152 of the
European Parliament and of the Council of 20 June 2019 on Transparent and Predict-
able Working Conditions in the European Union, Luxembourg, 2019. Y. 1, cT. 2. u T. 8.
IMpeamOyie. Kao u: Kosauesuh, Jb. (2020). [IpeaBuanBoCT yciaoBa pajga Kao NpeTnocTaBka
JIeIOTBOPHOT OCTBapyBama paaunx npasa. Ocept Ha Jupextusy (EY) 2019/1152. 360pnux
pagosa I[lpasnoi ghaxynieitia y Hosom Cagy, 54(4), 1347.
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Buduc¢i da se radi o formama rada koje su i dalje u razvoju, prvi korak u
ovom cilju leZi u njihovoj identifikaciji, kako bi se moglo pristupiti utvrdiva-
nju najboljeg pristupa za njihovo uredenje. Jasno je da je o ovom pitanju pred
drzavama i medunarodnom zajednicom kompleksan zadatak koji ¢e podrazu-
mevati angazovanje adekvatnih resursa kako bi se doslo do prikladnih resenja.

Imajuéi u vidu specifi¢nosti odnosa koji se povodom novih formi rada
uspostavljaju, stava smo da je u svakom slucaju neophodno propisati mini-
mum radnih i socijalnih prava koji mora biti garantovan svim radnicima, bez
obzira na to u kojoj formi rada se nalaze.

Potreba za ovakvim pristupom izvire iz ¢injenice da se nove forme rada
konstantno menjaju i prilagodavaju promenama u svetu koji nas okruzuje, te
da smo svedoci nastanka i1 dodatnih novih formi rada izvan onih do sada iden-
tifikovanih, $to je trend koji ¢e se zasigurno nastaviti i u buduénosti. Usled
navedenog, moze se pretpostaviti da bi detaljno uredenje jedino trenutno
postojec¢ih formi rada, u slu¢aju nastanka nekih novih i drugacijih formi u bli-
skoj budu¢nosti, ponovo dovelo do problema sa kojima se suoavamo danas.

Usled toga, smatramo da bi odredeni ,,meSoviti” pristup mogao biti
razmotren. U njemu bi se, sa jedne strane, posvetila paznja detaljnom ure-
denju trenutno postoje¢ih novih formi rada, dok bi, sa druge strane, bilo
uspostavljeno resenje kojim bi svim radnicima koji obavljaju rad odredenih
karakteristika, bio garantovan odreden minimalni nivo radnopravne zastite.

Pravila o minimalnom nivou radnopravne zastite svih radnika bi ujedno
sluzila i kao ,,priviemena mera” za umanjenje rizika od radne eksploatacije
radnika koji se nalaze u novim formama rada, dok kompleksan zadatak njiho-
vog individualnog uredenja ne bude okoncan.

Kada je Republika Srbija u pitanju, jasno je da trenutno stanje neurede-
nosti novih formi rada omogucava poslodavcima da sa minimalnim rizicima
angazuju radnike uz takve uslove rada koji se ¢esto mogu okarakterisati kao
nedostojanstveni.

Ovakva praksa je dozvoljena buduéi da pravni propisi u naSoj drzavi
ne obavezuju poslodavce da radnicima obezbede vecinu radnih prava koja se
garantuju zaposlenima, dok sudska praksa ne pokazuje znacajne kapacitete
da ovakvo stanje ispravi kroz primenu postojec¢ih pravnih instituta. Uporedo,
stanje na trziStu rada je takvo da radnici sve ¢eSce vide prihvatanje neadekvat-
nih uslova rada kao jedini na¢in za pronalazak radnog angazmana.

Iako nove forme rada u nasoj drzavi (sem pojedinih, poput platformskog
rada) mozda jo§ uvek nisu tako Siroko zastupljene kao u susednim zemljama,
moze se ocekivati njihov znacajan rast u buducnosti u skladu sa globalnim
trendovima u oblasti rada. Posledica ovog razvoja bi¢e poveéanje broja radnika
¢iji ¢e radnopravni polozaj biti pogoden trenutnim stanjem pravne neuredeno-
sti, $to ukazuje na potrebu sistemskih intervencija.
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Na osnovu svega iznetog, ocigledno je da je i u nasoj drzavi neophodno
u bliskoj buduénosti ovom pitanju posvetiti temeljnu i adekvatnu paznju, uzi-
majucéi u obzir iskustva i reSenja iz medunarodne i uporednopravne prakse
koja je trenutno u razvoju.
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increased risk of labor exploitation. Finally, the author seeks to con-
cisely highlight the need to reconsider the existing boundaries of
labor-law protection in light of new forms of employment, as well
as to propose legal solutions that may contribute to overcoming the
problems identified in this regard.

Keywords: new forms of employment, work based on in-
formation and communication technologies, online work, labor
exploitation, decent work

NEW FORMS OF EMPLOYMENT

In today’s rapidly changing business environment, employers are facing
increased market pressure to remain competitive. Changes that have taken
place in recent years in the field of technological development have created an
imperative for employers to adopt an innovative approach to work organiza-
tion, in order to both maintain business efficiency and to respond to workers’
need for greater work flexibility, as imposed (but also enabled) by modern
living conditions.

As a consequence of these circumstances, recent years have witnessed
an expansion of non-standard (flexible) forms of employment, which include
part-time work, home-based work, remote work, etc.'

However, although non-standard forms of employment are to some
extent suitable for reconciling employees’ interests in greater work flexibility
with employers’ aspirations to reduce operating costs, in the recent period, a
further process of flexibilization has become evident through the emergence of
new forms of employment.? These forms increasingly deviate from the stand-
ard employment relationship,® while their diversity gives rise to the need for
their identification and legal regulation.

The reasons for the emergence of new forms of employment are
manifold. First, the development of new information and communication tech-
nologies, particularly over the past several decades, has enabled the emergence
of new ways of performing work tasks that until recently were unimaginable.

In addition, the need to maintain competitiveness and optimize busi-
ness operations has compelled employers to continuously seek new models

! Jagarevi¢, S. (2015). Nove forme rada u Evropskoj uniji i Srbiji. Radno i socijalno
pravo, 1(3).

2 Kovacevi¢, LI. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 90.

3 Kovacevi¢, LJ. (2021). Pravna subordinacija u radnom odnosu i njene granice.
Belgrade: Faculty of Law, University of Belgrade, 121-122.
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for reducing labor costs while at the same time increasing profits.* Since work
performed within an employment relationship entails for employers a broad
range of financial and other obligations arising from the labor-law protection
afforded to employees, employers are constantly looking for new forms of
engaging workers through which that burden could be reduced or avoided.

Workers themselves also play a role in the emergence of new forms
of employment, since their need to reconcile work and family obligations
favors greater flexibility in their relationships with employers and is one of
the key factors behind workers’ interest in entering into one of the new forms
of employment.

Finally, vulnerable categories of workers, such as persons with disabili-
ties and single parents, may be interested in working within one of the new
forms of employment, both because finding standard employment is more dif-
ficult for them and because certain personal or family circumstances prevent
them from working within a standard employment relationship. Unsatisfactory
conditions in labor markets around the world compel workers to accept such
engagements, since in a considerable number of cases, a worker is faced with
a choice between accepting employment within one of the new forms and the
complete absence of any work engagement.

Identification of New Forms of Employment

New forms of employment are highly diverse, which makes it difficult
to determine their common features and, consequently, to identify and classify
them. Although some of these forms involve the establishment of an employ-
ment relationship, most involve work performed outside such a relationship,
on the basis of a contractual or even informal arrangement (as is the case, for
example, with work through digital labor platforms, where the worker may
have no direct contact whatsoever with the client, since the work is ordered
and performed entirely through the platform).

The need to identify and classify new forms of employment was rec-
ognized at the level of the European Union, for which purpose the European
Foundation for the Improvement of Living and Working Conditions (Euro-
found) adopted, in 2015, a report entitled New Forms of Employment.

That document states that:

“Societal and economic developments, such as the need for increased
flexibility by both employers and workers, have resulted in the emergence of

4 Kovacevi¢, LJ. (2021). Pravna subordinacija u radnom odnosu i njene granice.
Belgrade: Faculty of Law, University of Belgrade, 121-122.
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new forms of employment across Europe. These have transformed the tradi-
tional one-to-one relationship between employer and employee.””

The report states that nine new forms of employment were identified,
namely: employee sharing, job sharing, interim management, casual work,
ICT-based mobile work, voucher-based work, portfolio work, crowd employ-
ment, and collaborative employment.

In 2020, Eurofound also published an updated report addressing the
development of new forms of employment that had taken place after the pub-
lication of the first report. That document observed that, in the period between
the adoption of the two reports, digitally enabled employment forms had taken
precedence and had become the most widespread among the Member States.®
Such a conclusion is unsurprising given the intensive technological develop-
ment recorded in the period between the adoption of those two documents.

Moreover, in light of the circumstances that arose after the adoption
of the updated report (such as the outbreak of the Covid-19 epidemic, which
led to a sudden shift toward work performed through information and com-
munication technologies in many sectors of business, as well as the further
development of those technologies and the emergence of artificial intelli-
gence), it is safe to assume that these forms of employment have acquired
even greater significance today.

An important fact noted in that report is that, at the European level, there
is no clear concept of new forms of employment, that they are not adequately
regulated in the Member States of the European Union, and that those states
have not even identified appropriate definitions of these forms of employment,
which are a prerequisite for their regulation and for distinguishing them from
existing forms of employment.”

THE LEGAL STATUS OF WORKERS
IN NEW FORMS OF EMPLOYMENT

It has long been clear that the contractual parties to an employment rela-
tionship are characterized by legal inequality, which manifests itself from the

5 European Foundation for the Improvement of Living and Working Conditions (Eu-
rofound). (2015). New forms of employment. Luxembourg: Publications Office of the Eu-
ropean Union, 1.

¢ European Foundation for the Improvement of Living and Working Conditions (Eu-
rofound). (2020). New forms of employment. 2020 update. Luxembourg: Publications Of-
fice of the European Union, 5.

7 Ibid., 53.
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moment negotiations begin and continues for as long as the employment rela-
tionship exists. It is precisely in response to this circumstance that labor law
emerged, with the aim of protecting the interests of the weaker party — the
employee, and limiting the arbitrariness of the stronger party — the employer.
Accordingly, protective labor legislation prescribes a minimum set of rights
that employers are required to ensure for employees, such as the minimum
wage, the right to daily and weekly rest, annual leave, paid leave in the event
of incapacity for work, and many others. Through these guarantees, employers
are limited in unilaterally imposing working conditions that exclusively serve
their own interests.

By contrast, forms of work engagement that do not establish an employ-
ment relationship are characterized by a lower level of labor-law protection for
workers, since legal systems do not recognize the same degree of inequality
between the contracting parties in these types of relationships. Accordingly,
the parties have considerably greater freedom in regulating their mutual rights
and obligations, while the normative regulation of such relationships devotes
insufficient attention to the labor-law status of persons engaged in this manner,
and is most often limited to formal issues, such as the subject matter or dura-
tion of the engagement.

However, the assumption of equality between the contracting parties in
relationships that do not establish an employment relationship does not always
correspond to the actual state of affairs. On the contrary, it is increasingly
common for such relationships to also display elements of inequality charac-
teristic of employment relationships, thereby creating room for abuse due to
the absence of statutory mechanisms for limiting it.

It is easy to conclude that an even greater problem arises with regard to
new forms of employment, since they are most often neither regulated, even in
general terms, nor recognized at all in national sources of law.

The lack of regulation of new forms of employment, in fact, leaves
employers completely free to regulate working conditions exclusively in
accordance with their own needs, which leads to an increasing erosion of the
rights of workers, who are left with no real freedom to negotiate. Such a situ-
ation opens the door to a variety of abuses by employers, who may organize
work engagements in a manner that enables them to maximize profit, even
at the expense of workers’ labor and social rights, as those workers are com-
pelled by limited opportunities on the labor market to accept such conditions.
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New Forms of Employment in the Domestic Legal System

In recent years, the Republic of Serbia has likewise seen a trend toward
increased engagement of workers outside employment relationships. New
forms of employment, as presented in the Eurofound Report, are not directly
regulated by domestic legislation. However, the Serbian Labor Law recognizes
several forms of engagement that do not establish an employment relationship
and may be relevant here, since their superficial regulation by the legislature
leaves ample room for relationships characteristic of some of the new forms of
employment to be established through them.®

Without going into the specific forms of work engagement that do not
establish an employment relationship, it may generally be concluded that the
domestic Labor Law does not provide even a basic level of labor-law pro-
tection for persons engaged under any of them. On the contrary, the Law
regulates only the most general issues, such as the form and duration of the
contract, while it scarcely addresses the legal status of workers at all.

In addition, the Law does not extend the personal application of almost
any right recognized to employees to persons who perform work outside the
employment relationship, nor does it prescribe relevant restrictions on the
rights of employers regarding the determination of working conditions. As
a result, workers engaged in this regime in the Republic of Serbia remain
without minimum guarantees of labor-law security, which makes them par-
ticularly vulnerable and exposed to the risk of abuse, and even the risk of labor
exploitation.

On the other hand, the domestic Labor Law observes the employment
relationship from a strictly formal point of view, exclusively through the exist-
ence of a concluded employment contract, while it defines an employee as “a
natural person who is employed by an employer.” Such a normative solution
makes it impossible, at least through the interpretation of the characteristics
of the established relationship, to qualify it as an employment relationship
even in cases where the essence of the relationship would require this. As a
result, workers who are de facto employed remain without the possibility of
legal recognition of their status, which prevents access to minimum labor and
social guarantees.

8 Labor Law, Official Gazette of the RS, no. 4/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018 — authen-
tic interpretation, Arts. 197-202.

® Labor Law, Official Gazette of the RS, no. 4/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017, and 95/2018 — authen-
tic interpretation, Arts. 5 and 30. Art. 30, para. 1, provdes: “An employment relationship is
established by an employment contract.”
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In addition, the Law does not recognize other categories of workers
to whom it would guarantee a certain higher level of labor and social rights,
where the relationship in which they are engaged has features that bring it, to
some extent, closer to an employment relationship, even though this approach
is recognized in comparative law.

If this is viewed in the context of new forms of employment, it is evident
that the existing statutory solutions do not provide adequate guarantees of labor
rights for persons engaged in them, whether they perform work on the basis of
contracts other than employment contracts or without any contract at all. On
the other hand, the existing legal fiction of the existence of an employment
relationship,'® in the current state of affairs and in accordance with the narrow
definitions of the concepts contained in the domestic Labor Law, cannot ade-
quately extend labor-law protection to other categories of workers engaged in
specific relationships of the kind characteristic of new forms of employment.

As a result of this manner of legislative (non-)regulation, the only pos-
sibility, under the current state of affairs, for extending labor-law protection to
other categories of workers lies in the application of the principle of primacy
of facts established in international labor law. This principle requires courts
to decide whether a given relationship constitutes an employment relationship
on the basis of the facts and the true intention of the contracting parties, rather
than on the basis of the title or form of the contract concluded.'!

However, bearing in mind the existing legislative solutions in our law,
which view the employment relationship exclusively as the product of a con-
cluded employment contract, while at the same time failing to establish the
characteristics that should be assessed when determining the nature of a spe-
cific legal relationship, the question arises whether courts in our country could,

10 Ibid. Art. 32: “The employment contract is concluded in writing before the em-
ployee starts working. If the employer does not conclude an employment contract with the
employee in accordance with paragraph 1 of this Article, the employee shall be deemed
to have established an employment relationship for an indefinite period as of the day they
started working.” It should be noted that the other provisions of the Labor Law make this
fiction practically inapplicable to new forms of employment. Namely, the Labor Law does
not define what is to be understood by the term “start to work,” so it is unclear how this
element should be interpreted with regard to new forms of employment. In addition, what
qualities should this relationship have in order for it to be considered an employment re-
lationship despite the absence of an employment contract? The Law gives no answers to
these questions, and given the lack of precise definitions, as well as how the existing legal
institutions are regulated, it can be concluded that this fiction is not adequate for applica-
tion to new forms of employment.

1 Kovacevié¢, LJ. (2018). Radna eksploatacija — odredenje pojma, razgrani¢enje od
drugih sli¢nih pojava i njihov medusobni odnos, in: Kaznena reakcija u Srbiji. Part VIII.
Belgrade: Faculty of Law, University of Belgrade, 240.
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by applying this principle, arrive at adequate solutions at all.”> An additional
question that arises in this regard is whether reliance on case law would con-
stitute an adequate means of resolving the problem described, given that case
law is not a source of law in our legal system.

In light of the above, one of the fortunate circumstances is that, despite
their development worldwide and in neighboring countries, new forms of
employment are still not represented to any significant extent in Serbia.'* Nev-
ertheless, the situation is somewhat different with regard to those new forms
of employment that are performed with the aid of information and commu-
nication technologies, and especially their subtype — platform work, which
has become increasingly popular in our country in recent years."* However,
it should be noted that no comprehensive labor-market analysis has yet been
conducted at the national level that would identify which of the new forms of
employment are present and determine their prevalence with precision. Given
the growing importance of these forms of employment worldwide, it is clear
that this task should be given adequate attention in the near future.

12 For reference, see: the judgment of the highest judicial instance in the Republic
of Serbia, the Supreme Court (of Cassation), Rev2 963/2021, dated December 9, 2021. In
this judgment, despite the successive conclusion of contracts for temporary and occasional
work with the same employer over a period of seven years, the court, relying on the princi-
ple of primacy of facts, concluded that: “By concluding and performing such contracts with
the plaintiff, the mutual intent of the contracting parties regarding her engagement outside
an employment relationship was clearly expressed,” and rejected the plaintiff’s claim seek-
ing a declaration of the existence of an employment relationship. In that judgment, the
court’s reasoning was highly unclear, stating: “Since the contract for temporary and oc-
casional work is a special nominate contract establishing a contractual relationship between
the employer and a given person, work engagement on the basis of such a contract cannot
be considered an employment relationship...” Although this judgment concerns a contract
regulated by the Labor Law, the concern it raises may be extended to new forms of em-
ployment, whose legal non-regulation further reinforces doubts as to whether case law in
our country can serve as a factor capable of remedying the (potentially) inadequate labor-
law status of persons engaged in new forms of employment.

13 Jagarevi¢, S. (2015). Nove forme rada u Evropskoj uniji i Srbiji. Radno i socijalno
pravo, 1(3), 18.

4 Risti¢, A. (2024). Izazovi u postizanju pravde za radnike angazovane u novim
formama rada. Proceedings of the 37th Meeting of the Kopaonik School of Natural Law —
Slobodan Perovi¢, 1V/2024, 39.
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LABOR EXPLOITATION
IN THE CONTEXT OF NEW FORMS OF EMPLOYMENT

Labor exploitation is the antithesis of decent work. The concept of decent
work as such was first set out in the Report of the Director-General of the
ILO in 1999." Decent work encompasses the ILO’s four strategic objectives,
namely: workers’ rights, employment, social protection, and social dialogue.'®

Decent work for all workers remains one of the priorities of labor law
today, as confirmed in the ILO Decent Work Agenda and the 2030 Agenda
for Sustainable Development, in which decent work is emphasized as one of
the key factors for achieving the ILO’s fundamental objectives.!” The entire
agenda is permeated by the idea of decent work for all, as a central aspect of
all ILO policies and activities through 2030.

Today, however, workers living and working in developing countries
face difficulties in accessing decent work, and these difficulties have been
intensified by current changes in the world of work,'® including the emergence
of new forms of employment. These forms of employment were presented
as the labor market’s response to technological and broader socio-economic
development, but in practice, they have become a means by which employ-
ers seek to increase competitiveness and reduce operating costs, primarily
by avoiding the obligations imposed on them by the state when establishing
employment relationships. This results in an increasingly pronounced depar-
ture from the guarantee of decent work, opening the way to labor exploitation.

This conclusion is also supported by the statements set out in the ILO
report on decent work from 2019:

“Technological progress, international trade, demographic shifts and
environmental change are redefining production processes and labour mar-
kets both across and within countries. While these forces can open up new
opportunities and contribute to the eradication of poverty around the world,
there is a risk that, unless properly managed, they will make access to decent
work even more elusive.”"?

15 Ghai, D. (2003). Decent Work: Concept and Indicators. International Labour Re-
view, 142(2), 113.

16 International Labor Organization (1999). Report of the Director-General: Decent
work. Geneva: International Labor Office, 3.

7 International Labor Organization (2015). Decent work and the 2030 Agenda for
sustainable development. Available at: https://www.ilo.org/sites/default/files/wemsp5/
groups/public/@europe/(@ro-geneva/@ilo-lisbon/documents/event/wems_667247.pdf.

18 International Labor Organization (2019). What works: Promoting pathways to de-
cent work. Geneva: International Labor Office, 2.

1 International Labor Organization (2019). Ibid., 15-16.
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The Concept of Labor Exploitation

Exploitation, in the broadest sense of the word, is linked to unfair eco-
nomic exchange at its core. Many authors throughout history have addressed
the question of what makes an exchange fair, and the roots of the answer to
this question can be traced to Aristotle, who argued that a just exchange will
embody a kind of reciprocity such that the values of the goods exchanged are
proportional .2

The most influential theory of exploitation originates from Karl Marx
and rests on the position that workers in a capitalist society are exploited by
the very fact that they are forced to sell their labor to the employer for less
than the value of the commodities produced by their labor.?!

According to that theory, exploitation in a capitalist society exists when-
ever labor is performed, and if this view were accepted, the right to work
would be equated with the right to be exploited.?? For that reason, less extreme
theories of exploitation have been developed, such as the one according to
which exploitation is viewed as taking advantage of another person’s vulner-
able position for the purpose of making a profit.*

This conception of exploitation rests on three basic elements: a) the
worker’s vulnerable position arising from the existing laws; b) the exploitation
of the worker’s vulnerable position, consisting of the violation of labor rights
or other human rights; and ¢) the aim of making a profit.>*

A worker’s vulnerable position may arise from various circumstances,
such as economic circumstances (poverty or other economic hardship), social,
cultural, or other circumstances.?

This definition of labor exploitation raises the question of the extent to
which labor rights must be violated in order for labor exploitation to be said
to exist. Here too, as might be expected, there is still no generally accepted
answer, but it is clear that the working conditions in question must deviate
significantly (sufficiently) from adequate working conditions.?

20 Zalta, E., Nodelman, U. (2001). Stanford Encyclopedia of Philosophy. Available
at: https://plato.stanford.edu/entries/exploitation/#PreMarxAccoExplUnjuTrad.

2 Ibid.

22 Mantouvalou, V. (2015). The Right to Non-Exploitative Work. The Right to Work
— Legal and Philosophical Perspectives. Oxford: Hart Publishing, 9.

3 Ibid.

24 Ibid.

% Kovacevié¢, LJ. (2018). Radna eksploatacija — odredenje pojma, razgrani¢enje od
drugih sli¢nih pojava i njihov medusobni odnos, in: Kaznena reakcija u Srbiji. Part VIII.
Belgrade: Faculty of Law, University of Belgrade, 233.

26 There are authors who believe that labor exploitation can be viewed through a
“continuum” encompassing every violation of labor rights situated between the positive
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Although there is no single model for identifying victims of labor exploi-
tation, it is clear that it is necessary to establish indicators based on which the
existence of labor exploitation could be determined in specific cases, which, at
present, remains a rarity in the legal systems of European countries.?’

In order to facilitate this task, the ILO and the European Commission
(EC) published in 2009 a list of indicators of trafficking in human beings for
the purpose of labor exploitation. Although this document is not legally bind-
ing, the list has been widely accepted among countries as an aid in national
practices for identifying labor exploitation.?

According to that document, labor exploitation refers to working condi-
tions that deviate substantially from standard working conditions, especially
with regard to employment conditions, salary, working hours, leave entitle-
ments, health and safety standards, and dignity at work.? Labor exploitation
exists where at least one of the listed inadequate working conditions is pre-
sent in combination with the abuse of the worker’s vulnerable position or
state of need.

Labor Exploitation and New Forms of Employment

In light of the above-mentioned characteristics of labor exploitation, the
particular features of new forms of employment, and the conclusions regard-
ing the legal status of the persons engaged in them, it can be concluded that
such persons are particularly exposed to the risk of treatment that may have
the characteristics of labor exploitation.

Nevertheless, in this context, it is necessary to take into account the dif-
ferences that exist between particular forms of employment, since, due to their
diversity, the identified risks will not be equally present in each of them.

end of the continuum — decent work, and the negative end of the continuum and the most
serious forms of labor exploitation, such as forced labor. However, even the authors who
advocate the theory of a continuum of labor exploitation acknowledge that such and similar
approaches cannot replace a definition of labor exploitation, which, despite attempts to es-
tablish or identify its elements, does not exist in international legal sources or in the litera-
ture. See: Skrivankova, K. (2010). Between decent work and forced labour: Examining the
continuum of exploitation. York: The Joseph Rowntree Foundation, 18.

27 Corbanese, V., Rosas, G. (2020). Protection and assistance of victims of labour
exploitation. A comparative analysis. Rome: International Labor Organization, 11.

2 Ibid.

2 Ibid., 12; see also: International Labor Organization. (2009). Results from a Del-
phi survey implemented by the ILO and the European Commission, Operational indicators
of trafficking for labor exploitation. Available at: https://www.ilo.org/sites/default/files/wc-
msp5/groups/public/@ed norm/@declaration/documents/publication/wems_105023.pdf.

1121



Glasnik of the Bar Association of Vojvodina, Issue 4/2025.

Generally speaking, the subtypes of new forms of employment — zero-
hours contracts and platform work, have been identified as the forms of
employment with the greatest risk of labor exploitation.

As some authors observe, zero-hours contracts are characterized by a
high degree of insecurity and precariousness,*® while others note that every
version of a zero-hours contract, even one within an employment relationship,
leads to the labor exploitation of workers.>!

On the other hand, relationships established in connection with platform
work are said to be among the most complex new forms of employment, bear-
ing in mind the tripartite relationship established between the digital labor
platform, the worker, and the client.’® This situation is further complicated by
the cross-border dimension that is present in a large number of platform work
arrangements,** as well as by the fact that, in certain types of this form of
employment, platforms condition cooperation on the worker first registering
as an entrepreneur and entering into a business cooperation agreement, which
adds yet another layer of complexity to the issue.

As a result of these specific features, platform workers face numerous
challenges concerning working conditions,* including non-payment for work
performed or services rendered, non-transparent and disadvantageous working
conditions, as well as limited access to judicial protection, many of which are
not characteristic of other forms of employment.?

3 Deakin, S. (2014). New forms of employment: Implications for EU law — The
law as it stands. 7th annual legal seminar Report. New forms of employment and EU law,
European Labor Law network, 1.

31 Reljanovi¢, M. (2019). Ugovori sa nultim radnim vremenom. Foreign Legal Life,
63(3), 39.

32 Risti¢, A. (2023). Radnopravni polozaj platformskih radnika — analiza stanja i per-
spektive uredenja. Law and Economy, 61(2), 567.

33 Kilhoffer, Z., Lenaerts, K., Hauben, H., Lhernould, J., Robin-Olivier, S. (2020).
Study to gather evidence on the working conditions of platform workers. Luxembourg:
Publications Office of the European Union, 228.

34 Heeks, R. (2017). Decent work and the digital gig economy: a developing country
perspective on employment impacts and standards in online outsourcing, crowdwork, etc.
Manchester: Center for Development Informatics Global Development Institute, 9.

3% Kilhoffer, Z., Lenaerts, K., Hauben, H., Lhernould, J., Robin-Olivier, S. (2020).
Op. cit., 228-229.
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APPROACHES TO EXTENDING LABOR-LAW PROTECTION
IN LIGHT OF NEW FORMS OF EMPLOYMENT
AND THE RISK OF LABOR EXPLOITATION

Given that the existing legal solutions guarantee the broadest scope of
labor-law protection to persons who perform work within an employment
relationship, it has been observed that employers resort to forms of work
engagement that do not establish an employment relationship, even where they
do not reflect the true nature of the relationship. The reason for this lies in
employers’ tendency to avoid the obligation to provide the labor and social
rights which workers would be entitled to if the relationship were formally
characterized as an employment relationship.

This problem has become all the more evident with the emergence of
new forms of employment, since their informality and diversity, as well as the
fact that in most countries they have still neither been identified nor regulated
by law, make it possible for them to be performed on the basis of various
nominate or innominate contracts, or even without the establishment of any
contractual relationship at all.

In light of new forms of employment, as previously shown, employers
are free to choose the form of relationship that suits them, even where it does
not correspond to the essence of the relationship, which the current statutory
solutions allow.*® This can lead to situations in which workers do not enjoy the
labor-law protection that they would be entitled to if the relationship in which
they are engaged were given a form corresponding to the true essence of the
relationship with the employer.

For this purpose, the already mentioned principle of primacy of facts is
useful, as it gives priority to the true intention of the contracting parties rather
than to the form given to the relationship. However, bearing in mind the char-
acteristics of new forms of employment, which involve the establishment of
highly specific relationships, it is justified to ask whether this approach could
produce satisfactory and fair results in every individual case.

Namely, in those countries whose statutory solutions tie labor rights
exclusively to the category of employees, such as ours, this principle would
provide protection only to those workers determined to be in an employment
relationship. In that sense, a worker engaged in a new form of employment
would remain completely deprived of labor and social rights if the application

3¢ A particular difficulty in this regard is presented by situations in which the work
displays the characteristics of an employment relationship, but the worker is engaged on
the basis of a contract for self-employed work. See: Kovacevi¢, LJ. (2015). Personalno
podrucje primene radnog zakonodavstva — (ne)pouzdanost kriterijuma za kvalifikaciju sub-
jekata radnopravne zastite. Matica Srpska Journal of Social Sciences, 152(3), 511.
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of this approach led the court to conclude that no employment relationship
exists, even though the worker’s legal status would still, in essence, not cor-
respond to the relationship in which they are formally placed. Such a situation
does not appear fair.

The problem described is the result of the fact that many legal systems,
including ours, do not provide for exceptions by which certain guarantees of
labor-law protection would also be extended to persons who are not formally in
an employment relationship, where their labor-law status is inconsistent with
the essence of the relationship in which they are engaged. This shortcoming
creates legal uncertainty and opens the door to abuse of the rights of workers
performing work within new, unregulated forms of employment, highlighting
the need for the systematic regulation of these issues.

Although domestic case law includes judgments in which relationships
established in one of the forms of employment performed outside an employ-
ment relationship (such as contracts for temporary and occasional work) have
been successfully classified as employment relationships,®” which may inspire
a certain degree of optimism, such a conclusion should be approached with
caution. This is primarily because, as shown earlier in the text, the case law
itself is not uniform on this issue (given that, despite the existence of sev-
eral elements indicating an employment relationship, in certain judgments the
courts nevertheless gave precedence to the form of the relationship rather than
to its substance).*®

On the other hand, concern arises precisely from the most important
characteristics of new forms of employment, namely, how heterogeneous and
specific they are in relation to the employment relationship. By contrast, in the
case of contracts for temporary and occasional work, the relationships often do
not display a comparable degree of specificity and frequently contain elements
characteristic of an employment relationship (such as performing work on the
employer’s premises, the existence of subordination, and integration into the
employer’s work organization), which may at first glance indicate the exist-
ence of a disguised employment relationship.

In addition, given that case law in our legal system does not constitute
a formal source of law, the above judgments must be viewed in light of the
specific factual circumstances of each individual case. Therefore, based on
the limited number of decisions relating to a particular form of engagement,

37 See: Judgment of the Supreme Court (of Cassation) Rev2 835/2017, dated April
20, 2017; Judgment of the Appellate Court in Belgrade Gz1 3132/2022, dated October 6,
2022.

3% See: Judgment of the Supreme Court (of Cassation), Rev2 963/2021, dated De-
cember 9, 2021.
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it cannot be reliably concluded that courts would reason in the same way in
cases concerning new forms of employment.

Based on the above, the regulation of new forms of employment in stat-
utory texts ultimately appears to be the most precise solution.*® In this way,
the issue of ensuring an appropriate level of labor-law protection for workers
engaged in these forms of employment would be regulated in accordance with
the specific features of each individual form, while taking into account the par-
ticular risks of abuse inherent in each of them.

However, since this task may be highly complex in view of the diversity
of new forms of employment and the positions in which workers may find
themselves, countries could, at this stage, also accept certain “intermediate”
solutions, such as defining a separate concept of “worker.”

This concept, distinct from that of employee, could encompass a broader
category of persons performing work, including workers engaged in new
forms of employment, while the law would prescribe a certain minimum of
labor and social rights guaranteed to all persons falling within that category.

One of the solutions known in comparative law, the application of which
could be useful for workers in new forms of employment, is the solution under
which, in addition to employees and self-employed persons, an “intermediate
category” of workers has been introduced, situated between employees and
self-employed persons#’ and guaranteed by the legislature an adequate level of
labor-law protection. Specifically, in countries where this concept exists, such
as Germany, Spain, and other European countries, this category of workers
is guaranteed a minimum level of protection with regard to working condi-
tions, social security rights, or protection against unjustified termination of the
engagement, to an extent greater than that recognized to self-employed per-
sons, but less than that guaranteed to employees.*! Although the scope and
content of these rights vary, this approach establishes a minimum set of rights
that must be guaranteed, based on the recognition of the fact that, in new forms
of employment, despite formal contractual autonomy, there is often a degree
of economic dependence or factual integration of the worker into the business
organization of the client that does not justify the complete exclusion of such
persons from the sphere of labor-law protection.

% International Labor Organization. (2020). Promoting employment and decent work
in a changing landscape. Geneva: International Labor Office, 13.

40 Risak, M. (2018). Fair working conditions for platform workers: possible regula-
tory approaches at the EU level. Berlin: Friedrich-Ebert-Stiftung, 10.

41 Kilhoffer, Z., Lenaerts, K., Hauben, H., Lhernould, J., Robin-Olivier, S. (2020).
Study to gather evidence on the working conditions of platform workers. Luxembourg:
Publications Office of the European Union, 107.
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In one of the ways described above, workers in new forms of employ-
ment would be guaranteed a certain level of labor and social rights regardless
of the qualification of the relationship itself, thereby avoiding the risk of reli-
ance on case law and, ultimately, preventing employers from increasing profits
at the expense of workers’ rights below any minimum threshold of decent
work, which the current state of legal non-regulation allows.

To that end, legislators may also rely on the activities of the ILO and the
EU, which in recent years have devoted significant attention to these issues.
Thus, at the EU level, the Directive on Transparent and Predictable Working
Conditions (2019/1152) was adopted, which

“...seeks to avoid a race to the bottom in standards applying to new forms of
work which would lead to inequality in the protection of workers.”*

The Directive does not limit its personal scope of application to persons
in an employment relationship; rather, its provisions apply to all persons who
may be considered workers on the basis of the case law of the Court of Justice,
through which criteria for determining that status have been established.®

In this way, it is possible for the obligations prescribed by the Direc-
tive to apply also to workers engaged in new forms of employment, provided
that they satisfy those criteria. However, the Directive lays down only obli-
gations to inform workers about working conditions and does not prescribe
the conditions themselves that must be guaranteed, so its significance remains
extremely limited with regard to new forms of employment and the avoidance
of the risk of labor exploitation.

However, the established principle of extending the application of the
Directive, as well as the defined criteria for worker status, may be useful as
guidelines for the future regulation at the national level of the issue of the
labor-law status of these persons.

42 International Labor Organization. (2022). Protecting Workers in New Forms of
Employment. Available at: https://www.ilo.org/sites/default/files/wemsp5/groups/public/@
dgreports/@dcomm/documents/publication/wems_845714.pdf, 6.

4 European Parliament, Council of the European Union. Directive 2019/1152 of the
European Parliament and of the Council of 20 June 2019 on Transparent and Predictable
Working Conditions in the European Union, Luxembourg, 2019. Art. 1, para. 2, and point 8
of the Preamble. See also: Kovacevié, Lj. (2020). Predvidivost uslova rada kao pretpostav-
ka delotvornog ostvarivanja radnih prava: osvrt na Direktivu (EU) 2019/1152. Collected
Papers of the Faculty of Law in Novi Sad, 54(4), 1347.
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FINAL CONSIDERATIONS

Based on the above, it is possible to conclude that new forms of employ-
ment, due to their shared characteristics, carry an increased risk of labor
exploitation of the persons engaged in them. For that reason, it is necessary
to begin addressing the unresolved issues as soon as possible, in order to
minimize and prevent the negative consequences of the current state of legal
non-regulation in this field.

Since these are forms of employment that are still developing, the first
step toward that goal lies in their identification, so that it may become possible
to determine the best approach to their regulation. Regarding this issue, it is
clear that countries and the international community face a complex task that
will require the commitment of adequate resources in order to arrive at appro-
priate solutions.

Bearing in mind the specific features of the relationships established in
connection with new forms of employment, it is in any event necessary to
prescribe a minimum of labor and social rights that must be guaranteed to all
workers, regardless of the form of employment in which they are engaged.

The need for such an approach stems from the fact that new forms of
employment are constantly changing and adapting to global changes, and that
new forms of employment beyond those identified so far are emerging, which
is a trend that will certainly continue in the future. Accordingly, it may be
assumed that the detailed regulation of only the forms of employment cur-
rently in existence would, if some new and different forms were to emerge in
the near future, once again lead to the problems we face today.

For that reason, a certain “mixed” approach could be considered. Under
such an approach, on the one hand, attention would be devoted to the detailed
regulation of the currently existing new forms of employment, while, on the
other hand, a solution would be established under which all workers perform-
ing work of certain characteristics would be guaranteed a certain minimum
level of labor-law protection.

Rules on the minimum level of labor-law protection for all workers
would, at the same time, serve as a “temporary measure” to reduce the risk of
labor exploitation of workers engaged in new forms of employment until the
complex task of their individual regulation has been completed.

As far as the Republic of Serbia is concerned, it is clear that the current
state of non-regulation of new forms of employment allows employers, with
minimal risk, to engage workers under working conditions that can often be
characterized as undignified.

Such practice is permitted because the legal regulations in our country
do not require employers to provide workers with most of the labor rights
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guaranteed to employees, while case law does not show significant capacity to
correct this situation through the application of existing legal institutions. At
the same time, conditions on the labor market are such that workers increas-
ingly see the acceptance of inadequate working conditions as the only way
to find work.

Although new forms of employment in our country (except for some,
such as platform work) may still not be as widespread as in neighboring coun-
tries, their significant growth may be expected in the future in line with global
labor trends. The consequence of this development will be an increase in the
number of workers whose labor-law status will be affected by the current state
of legal non-regulation, which points to the need for systemic interventions.

All of the above indicates that, in our country as well, this issue should
be given adequate attention in the near future, taking into account the experi-
ence and solutions emerging from international and comparative legal practice.
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(HE)OBABE3HOCT U JOKA3HA CHAT' A JHK AHAJIM3E
Y MATEPHUTETCKUM U NATEPHUTETCKUM
MNOCTYNLUMA
IIpakca EBponckor cyaa 3a Jbyacka mpapa’

CAJKETAK: EBponcku cyn 3a JbyJCKa IMpaBa JOCIEIHO ca-
refaBa MPaBoO Ha Ca3Hame OHOJOLIKOT IMOPeKIa Kao CACTaBHH
eJIEMEHT IIpaBa Ha MOIITOBAE IPUBATHOI U MOPOJUYHOT XKUBOTA,
Kao ¥ Mel)yHapoJIHO MpH3HATOr MpaBa JAeTeTa Ha WAeHTHTET. [pKa-
Be NoTHHcHHIEe EBpOricke KOHBEHIIM]E 3a 3alITUTY JbYACKUX TpaBa
U OCHOBHHX cJI000/]a MMajy MO3UTHBHY 00aBe3y jaa obe3derne yc-
IOCTaBJbatbe [IPAaBUYHE PABHOTEXkE M3Mel)y mpaBa JeTera Ja casHa
CBOj€ MOPEKIIO, C jeIHe CTPaHe, U MpaBa MPETIIOCTaBILEHOT POJUTE-
Jba HA MOUITOBAaK-E MPUBATHOT KMBOTA / TEJIECHOT MHTETPUTETA HIIH
npaBa MocTojehux 3aKOHCKHX POJUTE/ha HAa OUyBarkhe CTAOMIHOCTH
HOPOANYHUX OJHOCA, ¢ apyre crpane. CTaBOBH Koje y pagy HUCIH-
TyjeMo TH4y ce qomarnaja ynorpede JJHK ananuse u meHe JoKa3He
cHare, alll ¥ IIMPUX MUTaba OJ1 APYIITBEHO-ETHYKOT 3Hayaja — Ja
mu JIHK ananu3za moxe mim cMe aa Oyne npaBHo obasesyjyha, ka-
KBE Cy IOCJIeHIe HEIOABPraBama aHAIN31, Kao U Ja U MPaBHU
CHCTEM HYyJH ajlTepHaTHBY o10ujamy. L{uib pana je na ce, Kpo3 Te-
OPHjCKY M EMITHPH]CKY aHaJIM3y npakce EBporckor cyna 3a jbyacka
npaBa, M3BPIIM CHHTE3a HajBAKHHUjUX CTaHJAapfa y OBOj OOJACTH.

" e-mail: natalijaned227@gmail.com, JOKTOPaHTKHbA.
" Pan je npumsben 30. 12. 2025, usmemen 17. 3. 2026, a npuxsahen je 3a 00jaBibu-
Bame 17. 3. 2026. roauue.
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VY pany cy xopumhene cienehe MeTose: HOPMAaTHBHO-IOTMATCKH,
YIIOpeTHOIPaBHU, METOJ] aHAIIN3E Ca/ipiKaja, METOJI CTy/IHje Clydaja
¥ HAMEPHO y30PKOBAmbE.

Kuoyune peuu: IHK ananusa; MEJUIMHCKO BEIUTauYeHE; Ipa-
BO Ha Ca3Hame MOpeKIa; mpakca EBPOIICKOr cyna 3a JbyJICKa IpaBa;
NPaBO Ha MOIITOBAIGE MPUBATHOT U MOPOANYHOT )KUBOTA; MATEPHHU-
TETCKU U NATEPHUTETCKU CIIOPOBU

YBOJ|

KonBeH1njom 0 mpaBuMa JeTeTa rapaHTOBaHO je TpaBo JeTeTa /1a ca3Ha
CBOje MOPEKJIO ,,aKo je To Moryhe”.! V npaBHOj TEOPHUjH je UCTAKHYTO J1a U3pas3
,,as far as possible” Tpeba mpeBecTH CHHTarMoM ,,yBeK kana je To Moryhe”,
Kao MHOTO CTPOXKOM M Mame Cy0jeKTUBHOM KBalu(puKaunjom MoryhHoctu 3a
ca3Hambe MopeKa.’

ITojaom JIHK ananu3e, koja ce 3acHMBa Ha HENOHOBJHMBO] T'€HET-
CKOj KOHCTHTYILHjH CBAaKOT 4YoOBeKa (OCHM KOJ[ jelHOjajuaHux Onu3aHana),’
MOCTYIIH 32 YyTBphHBame WK OCIOpaBamhe POAUTEILCTBA JOKHUBEIU Cy PEBO-
JAymuoHapHY Tpanchopmanmjy, mpenazehn ca TepeHa YecTO HEmoy3IaHHX
MOCPEIHUX JI0Ka3a Ha TEPEH CKOPO arcoNyTHE HayYyHe W3BECHOCTH.* YroTpe-
6om /JIHK ananuse je moryhe ca BepoBatHOhoM 01 99,999% no 99,99999%
YTBPJUTH NOCTOjare OMOJIOIIKOr pojuTesbcTBa, a ca 100% ra uckibyuurTn,’

' 9. 7. KouBenruje o nmpaBuma Jerera. 3akoH o parudukanuju Konsenmuje Yije-
numennx Hamuja o npaBuma nerera, Cuyowcbenu aucii COPJ — Mehynapognu yiosopu,
op. 15/90. u Cnyocoenu nucii CPJ — Mehynapognu yiogopu, 6p. 2/97. Ynop. ca ui. 59.
Hopomnunor 3akona, Cryocoenu inacuux PC, 6p. 18/2005, 72/2011. — op. 3akoH u 6/2015,
Kao u ca wi. 64, ct. 2. YcraBa Penyonuke Cpouje, Cnyorc6enu inacnux PC, 6p. 98/2006.
n 115/2021.

2 Ipamkuh, M. (2025). IHopoguuno ipaso u ipasa geimeina. beorpan: IpaBuu ¢a-
KynTeT YHuBep3ureta y beorpany, 253.

3 Npawkuh, M. (2020). Komeniiap Iopoguunoi 3akoua. Ipaxca Espoiickol cyga 3a
mygcka dpasa, dpaxca Ycwiasnol cyga, ipaxca pegoguux cygosa. llpema ciiary 3aKoHO-
gascitieéa og 1. gpedpyapa 2020. iogune. beorpan: Ciy:x6enu rinacuuk, 597. JIHK otucak ce
yrnopehyje ca rpadu4KuM KOJIOM 3a CEpHjCcKO 00elieKaBame IPOU3BOIa HA TPXKUIITY. [bid.

* Iocrynak ce crpoBoau ynopehusamem JTHK npoduna gerera ca JIHK npodunom
poanTesba YMje ce OYMHCTBO WIIM MAaTepUHCTBO YTBphyje/ocropaBa, ynopehusamem crie-
nuduaaux tokanuja rera win JJHK pernona Ha XpomMo30oMy J0Kyca KOjU Ce pa3lUKyjy o
CB0jOj CcTpyKTypHu U nyxusu. Jouh-IIpmannosuh, O. (2021). [Ipecyne EBpomnckor cyna 3a
JbyJicKa npasa npotus Peny0inke CpOuje 0 MPUMEHU FeHETCKOT TeCTUpPaha y IaTepHUTET-
ckuM napaunama. Cuipanu tpasnu scusoid, 65(1), 48.

5 Tlowasuh, 3. (2023). Viuuyaj 6uomeguyune na cpogciuso. beorpan: CiyxOe-
HU ThacHuk, 164; V.: u https://dnk.rs/Utvrdjivanje-ocinstva, npuctymbeno: 10. 12. 2025.
TOVHE.
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KopumhemeM CBUX heluja JbYACKOT OpraHu3Ma |3 pa3iIHduTHX y3opaka (0CUM
henuja HPBEHUX KPBHUX 3pHALA), OJ1 )KUBHUX JIAI[A WX JelieBa.’

EBponcku cyn 3a jpyacka mpasa (y paseeMm Tekcty: ECJBII) casHame
OMOJIONIKOr TIOpEeKIIa carjielaBa Kao BHUTAJIHU acleKT MPUBATHOI JKMBOTA M
HJCHTUTETA CBAKOT TOjeJIMHIIA 3amTuheHor wi. 8. EBpOICKe KOHBEHIIHjE O
JbynackuM npasuma’ (y nasbem tekcty: EKJBIT). JIpkaBe NOTHHCHUIE MMAjy
MO3UTHBHY 00aBe3y Jia ycriocTaBe epukacaH NpaBHM MEXaHH3aM 33 OCTBapH-
Bame TIpaBa JIeTeTa Jla ca3Ha CBOje MOPEKJIo U jaa o0e30ese ycrocTaBibame
,,JIPABUYHE PAaBHOTEkE” M3Mel)y rmpaBa JieTeTa Jia ca3Ha CBOje MOPEKIIO, C jeTHE
CTpaHe, W MpaBa MPETHOCTaBJHEHOT POJAUTEIhA HA MOLITOBAKE IMPHBATHOT
JKUBOTA / TEJICCHOT MHTEIPUTETA UK MpaBa MOCTOjehinX 3aKOHCKUX POJHUTEIhA
3a O4yBame CTAOMJIHOCTH MOPOANYHUX OJHOCA, C JApYyre cTpaHe. Y TOME OHe
YVKHBA]y ,,I0Jb€ cII000/IHE TIpoIleHe”, ma he MmocTojame OBEe paBHOTEKE 3aBU-
CUTH OJ1 OKOJTHOCTH KOHKPETHOT CIIy4aja.

[Ipenmer pana je (He)oOaBesHocT W nokazHa cHara JIHK anamuze y
MATePHUTETCKUM U MATEPHUTETCKUM MOCTYIIMMA, Ca IUJBEM Ja ¢e, KPO3 Teo-
pujcky u emnupHjcky ananuzy npakce ECJbII, u3Bpmm cunTe3a HajBayKHUjUX
CTaHap/aa y oBoj o0iacTu.

[Ipenmerna MaTepuja je y paay H3JI0OKEHA KPO3 HEKOJIHKO TEMATCKHX
nenrHa. HakoH pa3MaTpama 0 MILIHKAIlHjaMa TeOpHja O OCHOBY POUTEIHCKO-
MIPaBHOT OJIHOCA 3a MUTama (He)obaBe3HOCTH U joka3He cHare JIHK anammze
Yy MaTepHUTETCKUM W TAaTCPHUTETCKUM IOCTYMINMa, (OKYC HCTpaKWBarba
ce momMepa Ka aHamu3u npaBHuX pexunma JJHK anammse y MaTepHHUTETCKUM
U MaTEePHUTETCKUM IMOCTYMIUMA y YIOPEAHOM U nomaheM mpaBy, y3 moce-
0aH OCBPT Ha pelliemhe 3aKoHa 0 yTBphHMBamby YHECHHIIA O CTATYCy HecTale

¢ Npawkuh, M. (2020). Komeniiap I[Topoguunoi saxona. Ilpaxca Eepotickoi cyga 3a
wygeka tpasa, dpakca Ycimiaenol cyga, upaxkca pegosnux cygosa. Ilpema ciiarwy 3aKkono-
gasciiiea og 1. ¢heopyapa 2020. iogune. beorpan: CnyxOenu rinacHuk, 597. HajcaBpeme-
HUje U HajIoy3AaHuje MEAUIMHCKO BELITaYeHhe Y Morjieny yTBphema nmopekia npe mnojase
JIHK ananuze Owia je aHanu3a T3B. XyMaHoOT JieykorutHor anturena (HLA Ag).

7 Jouh-TIpnaunosuh, O. (2021). IIpecyne EBporckor cyaa 3a Jbyacka mpaBa Ipo-
tuB PenyOnnke CpOuje 0 NpUMEHH MEeHETCKOT TeCTHpama y NaTepPHUTETCKUM MapHUIaMa.
Citipanu tpasnu acusoit, 65(1), 53. Un. 8. EKJBII rnacu:

,»,1. CBaKo nMa mpaBo Ha MOIITOBAKkE CBOT MPUBATHOT M IMTOPOJUYHOT KUBOTA, IOMa
U IPEIHCKe.

2. JaBHe Biact Hehe ce MemaTH y BpIICHE OBOT MpaBa CeM ako TO HUjE y CKIALy
ca 3aKOHOM M HEOIXOJHO y JIEMOKPATCKOM JIPYIITBY Yy MHTEPECY HAIlMOHATHE Oe30emqHo-
CTH, jaBHE 0€30eHOCTH WM EeKOHOMCKE JOOpOOUTH 3eMibe, pajiu ClipedyaBarbha Hepeaa Wik
KPUMHHAJIA, 3alITUTE 3/IpaBJba WK MOpANa, WK Pajy 3allTHTE paBa U ciodoa Apyrux.
3akoH o paru¢ukanuju EBporcke KOHBEHIHjE 3a 3alITUTY JbYACKHX IMpaBa M OCHOBHUX
cinoboxna (ca nporokonuma), Cuyocoenu aucii CLI — Mehynapognu yiosopu, 6p. 9/2003,
5/2005. u 7/2005. — ucnp. u Cryocbenu inachux PC — Mehynapogru yiosopu, 6p. 12/2010.
u 10/2015.
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HOBOpOlheHe siere 3a Kojy ce CyMmba Jla Cy HecTalla U3 moponwimmra y Pemy-
omuu Cpbuju® (3akon o Hectanum Oebama). 3aTuM, IEHTPATHH €0 paja
nocehen je ananmsm mpaxce EBporickor cyna 3a Jbyscka npaBa MeTOIMMAa
aHaJM3e caApikaja v CTyAHjE clydaja Ha HAMEPHOM Y30pKy PENPE3eHTaTUBHUX
npecyaa. Ha kpajy, y 3akibydKy, CyMUpaHH Cy HajBOXHHjH HaJla3n U Gopmy-
JucaHe ojroapajyhe mpenopyke.

NMIVIMKAITMJE TEOPUJA O OCHOBY
POJUTE/BCKOIIPABHOI' OJHOCA 3A (HE)OBABE3HOCT
N JOKA3HY CHATI'Y JTHK AHAJIM3E

AHaNHM30M JIUTEpaType HACHTH()UKOBAIN CMO [[BE TEOPHje O MpuUMap-
HOM OCHOBY POJIUTEJLCKOTPABHOT OJIHOCA, KOj& HEMOCPEIHO OOJIMKY]Y MUTAka
(ne)obaBe3HocTu U gokasHe cHare JIHK aHanmse y MaTepHUTETCKUM U TIaTep-
HUTETCKUM TOCTYIIUMA.

[Ipema TmpBOj, ,,COIMOJIONMIKO-TIPABHO]* TEOPHUjH, POJUTEIHCTBO je
MPBEHCTBEHO MPAaBHHU U COIMjAIHH OJHOC YHje Ce OJIPEAHUIIC Haja3e y MCH-
XOCOIIMjalTHO] CTAOMITHOCTH, IYyTOTPajHUM OJHOCHMA M (HaKTOpy ePEeKTUBHE
Oopure o nmerety. IlpeMa m0j, ca3Hame OMOJIOIIKE WCTHHE HUjE YBEK y Haj-
0oJbeM HHTEpeCy JeTera: MPUOPUTET Ce Jiaje KOHTHHYHTETY W KBaJHTETy
oJIHOCa, 300r yera NMPHUXBATJFHUBOCT ymoTpebe, kao u joka3Ha cHara JJHK
JI0Ka3a Mopajy OWTH MPOIECHO-BPEIHOCHO OTrpaHHYCHE, T€ ycarjalieHe ca
JIPYTHM BPEAHOCTHMA U JbYJICKUM [IPaBUMA jep je npaBo ars boni et aequi.’

HaBenena teopuja ykasyje Ha orpanuueny ynorpedy JIHK anamuse
u cnaly J0Ka3Hy CHary, Kao M Ha Heo0aBEe3HOCT, OJHOCHO J00POBOJBHOCT
[IPUMEHE.

Jlpyra Teopuja Jiaje mpeBary OHOJIOIIKO] HCTHHU Ka0 TEMEJbY POIUTEIb-
ckompaBHOTr ojHoca.'” ['JTaBHU apryMeHT je Ja je yBeK y Haj0oJbeM HHTepecy
JieTeTa a pacte y arMocepH HCTHHE U MOBEpPeHha, MPU YeMy e CTaOHIHOCT
MOPOJIMYHE CPEMHE HEe CME IPaJIUTH HA MPHUKPHBAMKY HUCTHHE, HAPOUUTO M3

8 3akoH 0 yTBphHBaLy YHIEHHUIIA O CTATYCY HOBOPOhEHE Jele 3a KOjy ce CyMiba Ja
cy Hectana u3 nopomuumra y Pery6numm Cpouju, Cryowcoenu inacnux PC, 6p. 18/2020.

° Tlowasuh, 3. (2023). Viuuyaj 6uomeguyune na cpogciteo. beorpan: CiyxbeHu
riacHuk, 164; V.: u https://dnk.rs/Utvrdjivanje-ocinstva, npuctymbeno: 10. 12. 2025. ro-
muHe, 23-24, 161-162, 167-169, 181-197. V.: u Ilowasuh, 3., [lamaukosuh, /. (2017).
IIpaBo Ha /10Ka3 FEHETCKOM EKCIIEPTH30M Y MOCTYINKY YTBphHBama nopekia nerera. [lpas-
Hu acusoit, 600(10), 123—138.

10 Mpamkuh, M. (2000). To6poBosbHO Wi 00aBE3HO MOIBPraBarbe MEIUIIMHCKOM
BEIITAYCHY Y MATEPHUTETCKUM M NaTepHUTETCKUM napHuuama? [Ipaso. Teopuja u tipakca,
17(2), 22; Lgejuh-Januuh, O. (2018). Pednekcuje o 3Hauajy KpBHE Be3€ Y OJHOCHMA POJIU-
TeJpa u aene. [pasnu scusoii, 607(9), 667-670, 674.
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pasiora mro JyropoyHa CTaOHIHOCT YECTO HHje 3arapaHTOBaHa, IITO MOXKE
OWTH TIOCTIC/INIIA Pa3BoOJia, MPEKUIa BAaHOPAYHHUX 3aje/THUIA WIIH CMPTH IIpaB-
HOT POJIMTEJhA.

OBa Teopuja, ¢ Ipyre CTpaHe, Harjamasa 00aBEe3HOCT yrnmoTpede u jaky
nokasHy cHary JIHK anamu3ze, 00aBe3HOCT TecTHpama, ajl HCTOBPEMEHO
3aroBapa (yHKIMOHAIHO pa3/Bajambe MpaBa Ha Ca3HAkE MCTHHE O MOPEKIY,
Kao MMIIepaTHBa, OJl NpaBa Ha BPIICHE POJUTEIHCKOT IpaBa, Koje Ou Owmio
nmpenMeT 3aceOHe CyJICKe OlleHe Kpo3 NMpU3My HajOoJher MHTepeca JeTeTa, na
01 zeTe MOTJIO J]a MMa BHUIIE OJ1 [IBa POJMTEhA Ca PA3IUYUTHM yiiorama (Ouo-
JIOIIKO U COLHUOJIONIKO POAMTEHCTBO). !

INPABHHU PEKUM JJHK AHAJIN3E
Y MATEPHUTETCKUM U NATEPHUTETCKUM CIIOPOBUMA
— YIIOPEJHOITPABHA IIPAKCA U PELHIEILE JOMAREI ITPABA

VY oBOM jeny paja aHAIM3UPaHU CY PEKUMU (HE)0OaBE3HOCTH M JIOKa-
3He cHare JIHK ananu3e y MaTepHUTETCKUM M NATEPHUTETCKUM IIOCTYILUMA
y ymopenHoM u foMaheM mpasy.

Ynopeano npaso

VY ymopeaHoM mpaBy yodaBajy ce, Takohe, IBa Mojena yTBphuBama
nopekiia. Ha jeqHoj cTpaHu je TepMaHCKH CHCTEM, KOME Cy CITMYHU HOPH]CKH
U common law cUCTeMH, 3aCHOBaH Ha KPBHOj BE3W Ka0 OCHOBY 3a yTBphHUBame
MOpPEeKJIa JIeTeTa U MpeMa KOME je HCTPaKUBAEEe OHOIIOIIKE UCTUHE Y TOTIIEy
MOpeKJIa JeTeTa MPUMapHH IIJb CY/a, Te CyJl IMa 3aJIaTaK Ja OCUTypa UCTHHY
Ha Ha4YMH KOjH je GopMyJIucaH — ,,lioMohy WIIA MPOTHUB CBUX, CBUM CPEICTBUMA
H 110 cBaKy HeHy". JIpyru je pOMaHCKU MO/IeJl, 3aCHOBaH Ha MIPUHIIUITY BOJBHOT
yTBphHBama POANTEILCKOMPABHOT OJJHOCA, I/Ie CE BHUIIE MaXKEHE MOKJIAmba MCH-
XOCOIIHMjAJIHOj PEATHOCTH. Pa3nuyuT MpUCTYNl Y OKBUPY OBHX CHUCTEMa IpeMa
OMOJIONIKO] WCTHHH, yCIIOBJhaBa W pa3iMyuTa OBlamihema cyaa y TOIIeny
JTHK nokasa,'? kao u y norjieay o0aBe3HOCTH, OJJHOCHO HEO0aBE3HOCTH MOJI-
BpraBama crpanaka JITHK tectupamy. KommapaTuBHa aHanusa ykasyje Ha

" Mpamkuh, M. (2000). To6poBO/BHO M 00ABE3HO TOABPraBambe MEIUIIMHCKOM
BELITAYCHY Y MATEPHUTETCKUM M TaTepHUTETCKUM napuuuama? IIpaso. Teopuja u iipaxca,
17(2), 22; lgejuh-Januuh, O. (2018). Pedaekcuje o 3Hauajy KpBHE Be3€ y OJHOCHMA POJIH-
TeJpa u nene. [lpasuu srcusoti, 607(9), 667-670, 674.

12 Tlowasuh, 3. (2023). Viauyaj ouomeguyune na cpogciuso. beorpan: CiyxGeHu
rnacHuk, 164; V.: u https://dnk.rs/Utvrdjivanje-ocinstva, npuctyrmbeno: 10. 12. 2025. ro-
nure, 175-176.
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IIBa OCHOBHA IpHCTyIa on0Wjamy cTpaHke ma ce moxasprue JJHK anammsu:
1) nupextHa mpuHyzaa / ¢usuuka cuiaa (Hop. y Hemaukoj y3 momoh mosu-
umje),” u 2) MHIWpPEKTHE caHKIMje (HOBYaHE Ka3He, Ka3Ha 3aTBOpa) HIIU
MpolecHe mocieaniie (TyOuTak cropa) Koje TOoJACTHYY capamby.

VY BenukoM Opojy 3emarka, kao u y Hemaukoj, omOujame TecTHpama,
kao u u3BeacHn JIHK mokas, mpejicraBiba KpUTepHjyM KOjU CyIl BpeIHYje Y
OKBHPY IPUMEHE Hadvena cio0oIHe OleHe noKa3a* — ¢ THM 1a ce HCTO He
y3UMa Kao jeJUHU M TpEeCcyAaH KPUTEPHjyM Yy JOKa3HOM IOCTYIKy. HaBenenu
MOJIeT Pa3jiMKyje ce OJI eHIVIECKOI MeXaHH3Ma ,,u3Bohera 3akibydaka™ Ha
ocuoBy onbujama JJHK tecra (,,will draw inferences®),”® koje gecto moBomaM
JI0 HEMOBOJHHOT MCXOJIa MapHHIIE 332 010Mjajyhy CTpaHKy, HAKO OCTalld M3Be-
JICHU JIOKAa3W TOBOpE y INPHJIOT CYNPOTHOM 3akibyuky. Hamme, y EHrmeckoj
Ce POAMTEIHCTBO YECTO pEIIaBa Kao CIIOPEIHO Tj. MPETXOTHO MHTAme, HIIP.
y HOCTYIIIMMA 33 H3Jp)KaBame, Ilie MPETXOMHO MUTAKE POIAUTEIHCTBA YCIIO-
BJbABa OJUTYKY O TJIABHOM IIUTAmY, 32 PAa3lIUKy O EBPOIICKO-KOHTHHEHTATHOT
IIPABHOT CHCTEMa HOIMYT (PaHIlyCKOT, TJe pecyia O OPeKIy UMa erga omnes
IIejCTBO, INTO CyAMje YMHH HEBOJFHHM Ja JOHECY IPecydy Koja ce TeMeJbU
€aMo Ha TIPOIIECHOj HEMOCIYITHOCTH. ® Y TPUKOM TIpaBy MOCTOjU MPETIOCTaBKa
TAYHOCTH HABOJA CYNPOTHE CTpaHKe y cirydajy omoujama JIHK rtecra y cuy-
Yajy KaJa He 1MocToje moceOHu 3apaBcTBeHu pasznosn.!” Heke 3eMibe mponucyjy
HOBYaHE Ka3He WU Ka3Hy 3aTBopa. [la Tako, y AyCcTpHju ce NMPUMEHYjy HOB-
YJaHe Ka3He, Ka3Ha 3aTBOpa, 1A YaK U MPHHYTHO JTO0BOlEhe JIHIa Ha TeCTHPabE,
any He U (QU3MYKa PUHYyIa Paau cupoBohema TecTa.'® V uranujanckoM npasy
Tpeha Jinia Mory OMTH KaKibeHa CHMOOJIMYHOM HOBYAHOM Ka3HOM jep Ha EBHX
ucxon cropa He yrude.'’ YV IlIBajuapckoj, mopea Gpusnuke OpuHyIE, Koja je u
npemMa paHujeM peliewny Ouna 3abparmeHa,”’ caja BUIE HHjE [03BOJbEHA HU
MHJIMPEKTHA MIPUHY/IA TIyTeM Ka)KihaBama 300T HEeNoIllIToBama cya.”!

13 Deutscher Bundestag, Zivilprozessordnung (ZPO), Berlin, 2005, para. 372a.

'4 Tlowasuh, 3. (2023). Viuuyaj 6uomeguyune na cpogciniso. beorpan: CuyxOenu
rimacHuk, 164; V.: u https://dnk.rs/Utvrdjivanje-ocinstva, npucrymsseno: 10. 12. 2025. ro-
nuHe, 175-176.

15 Parliament of the United Kingdom. Family Law Reform Act 1969. London, 1969,
s. 20.

16 Frank, R. (1996). Compulsory physical examinations for establishing parentage.
International Journal of Law, Policy and the Family, 10(2), 207; Hpamkuh, M. (2000).
JloOpoBOIBHO MM 00aBE3HO MOJBPraBakbe MEHIIMHCKOM BELITAUChy Y MAaTEPHUTETCKUM H
naTepHUTETCKUM napuunama? [paso. Teopuja u uipaxca, 17(2), 20.

17 Npatikuh, M. (2000). Op. cit., 602.

18 Frank, op. cit., 208.

19 Ibid., 207.

2 Ibid., 207-208.

2 Tlowaswuh, 3. (2023). Op. cit., 221-222.
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MMo3utuBHO mpaBo Penybianke Cpouje

VY mpaBy PenyOnuke CpOuje Hema moceOHMX onapendu [lopomudnor
3akoHa (y nasbem tekcry: [13) o JIHK aHanmu3u y MaTepHUTETCKUM W TTaTepHU-
TETCKUM IocTymuma. PeneBanTtHa je oxpenda [13 kojoMm je mpommcano na y
MOCTYIIKY Y BE3H Ca MOPOTUYHUM OJTHOCUMA CYJT MOYKE YTBPY)HBATH YHEHCHUIIC
M KaJ1a OHe HUCY Mel)y cTpaHKama CIiopHe, a MOXKe M CaMOCTaJIHO HCTPaKUBATH
YMIbEHHIIE KOje HHUjeIHa CTpaHKa HUje m3Hena.?” Jlakie, y OBUM IapHHIIaMa
opnamhema cya 3aCHOBaHa Cy Ha UCTpakHoM Hadeny. Takohe, y I13 je mpo-
MUCAHO U Ja CC Y MAaTEPHUTCTCKUM M MATCPHUTETCKUM MapHUIIAMA HE MOXKE
u3pehu npecyna 300r IponymTama, HUTH MPEeCcya Ha OCHOBY NMPU3HAKkA WITH
OJIpHUIIaba, Ka0 U TO Ja CTPaHKe He MOTY Ja 3aKJbyde CyJICKO MOpaBHame.”
VY ToM cMmucy, Y OBUM MapHUIAMa 03BOJbEHA j& YIOTpeOa CBUX MOKA3HHUX
cpencrasa, ykibydyjyhu Bemrauewe nyrem JJHK anamuze. O usBohemy oBor
JTIOKa3a OJuTy4yje Cy IO CBOjOj MPOIIEHH, Ha MPEIJIOT CTPAHKE MITH IO CITykOe-
HOJj nykHOCTH. OBaKaB 1MOJIOXKa] cyaa je y QyHKIUjU YTBphHUBama OUOJIOIIKE
UCTHHE, 1ITO, Y oapel)eHoj Mepu, oarosapa repManckoM mozeny.>* ¥ gomahoj
CyJICKOj MTpaKcH MocToje OpojHe mpecyae KojuMa je yTBpheHo mopekio aerera
1 0e3 U3BEACHOr A0Ka3a MEAUIIMHCKUM BEIITAYCHEM.>

VY Cp6wuju je JIHK noka3 camo jemaH oJ 10Ka3a, HE U KJbYYaH KPUTEPH-
JyM , a'y CKIIaly ca HaueloM CJI000IHE OLCHE JOKa3a U3 3aKOHA O MIAPHUIHOM
noctynky?® (y mamem tekcry: 3II1) — rae cya omiydyje mo CBOM yBEpEmY,
Ha OCHOBY CaBECHE U OpMKJbHMBE OIIEHE CBAaKOT JI0Ka3a 3ace0HO, CBHUX Jl0Ka3a
Kao [eJIMHE W Ha OCHOBY pe3yJiITaTa EeJIOKYITHOT ITOCTyIKa, Koje he unmenure
Ia y3me kao gokazane. C THM y Be3d, TEOpHja HarjiamiaBa J1a BEIITaK Mopa
HACTOjaTu Ja Cyny U3pajH ,,eladopar Koju Mpyxka LITO CUTYpHUjy ToMoh mpu
JIOHOIICHY KOHAYHE OIyKe .2’

VY cnyuyajy onOujama crpanke aa ce noasprue JJHK ananusu, cyn he to
Takoh)e ICHUTH HAa OCHOBY HAaBEICHOT IIpaBHIA O CIOOOIHO] OLCHH IOKa3a,
aJIM ¥ TIPaBUJIa O TEPeTy JI0Ka3HMBamba, IpeMa KojuMa:

2. 205. 113.

B Yy, 258. 113.

2 Tlowasuh, 3. (2023). Viuuyaj 6uomeguyune na cpogciugo. beorpan: CinyxGenu
riaacHuk, 176.

% Npawmkuh, M. (2000). T06poBOJ/BHO MM 00ABE3HO MOABPraBambe MEAUIMHCKOM
BEIITAUCHY Y MaTEPHUTETCKUM M TTaTePHUTETCKUM napuunama? Ilpaso. Teopuja u iipaxca,
17(2), 601-603.

26 Yy, 8. 3akoHa 0 mapHu4HOM Toctynky, Cayacbenu nacnux PC, 6p. 72/2011,
49/2013. — ognmyka YC, 74/2013. — omnyka YC, 55/2014, 87/2018, 18/2020. u 10/2023. —
JIp. 3aKOH.

27 Mymmnkw, J1., HoBakosuh, C., Xauuko-Mecapor, Y. (1994). Ocnopasame Gpau-
HOT OYMHCTBA. [ 1achuk Ageoxaiticke komope Bojeogune, 64(4), 26.
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,»AKO CyJl Ha OCHOBY WM3BEIEHHMX J0Ka3a (WI. 8) HE MOXE ca CHUTyp-
Homhy Ja yTBpAM HEKY UYHHEHHILY, O IIOCTOjalby UHI-CHHUIE NpHUMeHuhe
HpaBHUiIa O TEPETy JOKA3HBAA.

CrpaHka Koja TBpAM Ja MMa HEKO MPaBO, CHOCH TEpeT J0Ka3MBama
YHEHAUIE KOja je OMTHA 3a HACTAHAK WIIM OCTBAPHBAILE IPaBa, aKO 3aKOHOM
HUje IpyTraduje MpOIHCaHo.

CrpaHka Koja OCHOpaBa IOCTOjarkeé HEKOT IpaBa, CHOCH TepeT IOKa-
3MBama YMICHUIIE KOja je CIpeymsia HaCTaHaK WIIM OCTBApHBa-E MpaBa WU
yclien Koje je MpaBo NPECTalo Jia MOCTOjH, ako 3aKOHOM HHje Jpyraduje
npornucano.”

IITo ce Tnue obaBese moaspraBama JJHK anammsu y oBum mocrynnnma,
y nomahoj mpaBHOj Teopuju HE MOCTOjU jeAMHCTBEH cTaB. [lojequHu ayTopu
cMaTpajy lia je Iy>KHOCT capalime U moaspraBama JJHK Tecty ymopenusa ca
00aBe30M JaBamba 3ajeHUYKE HCTpaBe, apryMeHTyjyhn Maly MHBa3HBHOCT H
penaTuBHY 0€30€THOCT y3uMama y30pka. Jlpyra rpyma ayTopa maxk Harjiamasa
3amTUTy (DU3UYKOT WHTETPUTETa W aJeKBATHOCT CIOOOIHE OIICHE J0Ka3a,
uHCHCTUPajyhu HA THCMEHOM MH(GOPMHCAHOM MIPHUCTAHKY Y MPUCYCTBY JieKa-
pa.” Ilocroje u 3amarama 3a obaBesny mpumeny JIHK Tecra y3 mporeny
MPOITOPIIMOHATTHOCTH KaJla MOCTOje prima facie OKOJHOCTH, Tj. HHIUIIH]Ee KOje
OIPaBlaBajy CyMmY, ,,[IOTOTOBO aKO CE OHA CIPOBOJHM HA OIBOjCHHM JIEIIO-
BuMa Tena” (HOp. HOKTH, koca).”® Mmak, mpUMeTHA je CarjacHOCT y TEOpHjH
BE3aHO 32 CTaB Jla C€ OIyKa CyJa HE CME 3aCHUBATH HCKJbYUHBO HA O0Hjamby
npumene JJHK tecra.’!

VY Teopwuju, ¢ Opyre CTpaHe, MOCTOJH M HECIarame OKO TOra Jia JIH Cy
mpaBuia O 00jeKTHBHOM TEPETy MOKa3HMBama y CKIANy C UCTPAKHUM Hade-
gom.*? Y mpecynau Jespemosuh ipoitiue Cpbuje y k0joj je yrBphena, usmely
ocTtaior, u nospena 4. 8. EKJbII, cama mpaBuna o tepety nokazuBama ECJBII
HUje OI[CHHO Ka0o HeaJeKBaTHA, Beh Mpakcy BHIISCCTPYKOT YKHIAkha Mpecyaa u
Bpahama cTBapu Ha MOHOBHO cylheme y xanbeHOM MOCTYIKY, IITO je, u3Mely

2y, 231. 31I11.

2 Kosauek-Craunuh, I'. (2014). IHopoguuno tipaso. Ilapiunepcko, geuje u cidapa-
wiencko upaso. Hosu Can: [lpaBuu dakynrer Yausepsurera y HoBom Cany, 288; [Toma-
Buh, 3. (2023). Vuuyaj buomeguyure na cpogcitiso. beorpan: CinyxOeHun riacHuk, 164;
V.: u https://dnk.rs/Utvrdjivanje-ocinstva, npuctymbseno: 10. 12. 2025. rogune, 202.

3 Ibid., 210-211.

31 Tpamkuh, M. (2000). To6poBOJHO MM 00ABE3HO MOABPraBahe MEIHIIHHCKOM
BEIUTAYCHY Y MAaTEPHUTETCKUM M NaTEPHUTETCKUM napHuuama? /Ipaso. Teopuja u tipakca,
17(2), 21; Iomasuh, 3. (2023). Op. cit., 216.

32 Bomupora, H. (2025). I pahancko ipoyecro iipaso. beorpan: CiyxOeHH IIIACHHUK,
364; [erpymmh, H. (2024). I pahancrko apoyecro tpaso. Kr. 1 — [lapruuno ipoyecro upa-
60. Hum: TIpaBHu daxynrer YHuBepsurera y Humry, 342.
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0CTaJIoT, JIOBEJIO U 0 YTBphema moBpese mpasa Ha cyheme y pa3yMHOM POKY
u3 wi. 6. EKJBIT.*

Cmatpamo 11a je Baxxehe mpaBuio o TepeTy A0Ka3uBamba MpodIeMaTHIHO
KajJa MHAMIMje (HOp. KOPECIOH/ICHIIMja, CBEIOLHN) HE JOBOJAE /O Pa3yMHOI
CTENeHa yBepema CyAa KOJ yTBphema pOJUTeshCTBA, IITO MPOIYXKYje HEH-
3BECHOCT O MOPEKITy. Y CKIaay ca THM, y Cllydajy MOCTOjama JPYTHX JA0Ka3a
Tj. MHAULNMjA O POAMUTEIBCTIBY, MpeIaxeMo YyBoheme 00OpHBE 3aKOHCKE
MIPETIIOCTABKE O POAUTEILCTBY Yy ciydajy onbujama JIHK anammuze xoje HHje
OIIPaBIaHO 3APABCTBEHUM pa3I0o3UMa, YMMe OM ce TepeT JOoKa3uBama Ipeda-
IO caMo Ha ,,HeTIOCIIyIIHY* CTpaHKy. EBeHTyanHO, TpebGano Ou pa3sMOTpHUTH
1 yBoher-e HOBUAHMX Ka3HU.

3axon o neciianum oedbama

Hako mwuMe HHCY pEryjaucaHd MATCPHHTETCKH U MaTCPHUTETCKU
MOCTYIIH, 3aKOH O yTBphHBaly YHICHHIIA O CTATyCy HECTaje HOBOPO-
hene nmere 3a Kojy ce CyMma Jla Cy HecTaja M3 MOopoauiniTa y PemyOmuium
Cpouju** (3akon o HectaauM Oebama) 3a Hallly aHAIM3Y je O] 3HaAdaja jep je
IBbUME Y [IUBUJIHO] MATEPHjU 10 MPBU MyT U3PUIUTO HOPMUPAHO CIIPOBONCIHE
JIHK ananmuse y nuspy yTBphrBama OHOJIONIKOT POJUTEIECTBA — OBJE OMTHOT
eJIleMeHTa 3a yTBpheme UCTHHE O CTaTyCy HecTaie HOBOpoheHe nere.

3akoH 0 HecTtaauM OcOama ITOHET je paau W3BpIIaBama obaBesa Permy-
omuke CpOuje Ha ocHoBy npecyne ECJBIl y mpeamery 3opuya Josanosuh
upoitiue Cpbuje® u ca 1njbeM yTBpHUBama HCTHHE O CTATyCy HecTalle HOBOPO-
hene meme mox ycioBHMMa M3 OBOT 3aKOHA, a KPO3 jeIHOCTpaHAUKM BaHIIAp-
HUYHU [TOCTYIAK KOjH je 3aCHOBAH HA HCTPAKHOM HAYCITy M HAYEITy XUTHOCTH.

[pemor 3a yrBphuBame YMmHEHUIIA U 3aXTEB 3a N0CYhHBambe HAKHAIC
HEMaTeprjalHe INTETe MOrao je OWTH HMCTaKHYT 3akjpy4yHo ca 3. 11. 2020.
roguHe. HakoH MpaBHOCHAXHOCTH CYACKHX OJUTyKa JOHETHX Ha OCHOBY OBOT
3aKOHa, Y CBHM HOKPEHYTHM IIOCTYIIIMMA, 3aKOH ocTaje 0e3 JIejcTBa, OCUM Y
norjeny oapeaada xoje ce TMuy oOpa3oBama MOceOHE KOMHCH]jE 3a TPHUKY-
Jbabe YHbECHUIA.

Unmarnom 19. oBor 3akoHa MPONHCAaHO je Oa Cyo MOXKE [a OApeIu
cunpoohemwe JIHK ananmse pamum yTBphema 4MmEHHIIA O CTaTyCcy HECTaJor

3 Jevremovic v. Serbia, (App. no. 3150/05), 17. 10. 2007. roxuse.

3* 3aKkoH 0 yTBphMBary YHEHHUIIA O CTATYCY HOBOpOEHE JIelie 3a KOjy ce CyMba Jia
cy HecTana u3 nopoauwnuinta y Penyonuuu Cpouju, Cryocoenu inacnux PC, 6p. 18/2020.

3% Zorica Jovanovic v. Serbia, (App. no. 21794/08), 26. 3. 2013. roxuse.

3¢ Apcenujesuh, b. (2025). JlocyhuBarme HakHae HeMaTepHjalHe [ITETe y Caydaje-

BHMa HecTanux 0eba — MCKyCTBa MPUMEHE 3aKoHa. [ 1achuk Ageokaiticke komope Bojeéogu-
ne, 85(2), 425.
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HOBOpoOheHOT neTera y3 oBnmamheme Cyaa Ja TpaXu MpeTpakuBame Harmo-
naiaor JIHK peructpa, xao u aa ce noganu nodujenn JJHK ananmsom mory
KOPUCTHUTH HCKJbYYHBO Y CBPXY BOl)era OBOT MOCTYIIKA. Y30PIH Cy CE MOTJIH
y3€TH O] IIMPOKOT KpyTa JINIA, T1a U ca JIEIeBa, Y3 pa3InuiT PeKUM 3a:

1. npennarada (poauTEIbH, y3aK KPYr CPOJHHKA H JIUIEC KOje CyMEba y
CBOje TIOPEKJIO) — KOjH je OMo JyKaH Ja A4 y30pak, OCHM ako Ou 300T Tora
HACTYIHJIA IITETa M0 KEroBO 37paBJke, T€ CE Y CIy4ajy HeolpaBIaHOT O10u-
jama cMaTrpalo Ja je mpeuior moBydeH. To JoBOaM J0 o0ycTaBe MOCTYIIKA,
Ka0 CTPO’KE MPOLECHE CAHKIIHMje O] MPUMEHE MpPaBUiIa O TEPETy JAOKA3UBaha
npema 31111, 6ynyhu fa je y3opak o mpejiarada HEOIXOAHU IPUMAPHU JIOKa3
3a nopeheme THK npoduna u naeu TOK mocrymnka;

2. tpeha nuna (HIOP. MEIUIMHCKO 0OCO0JbE, YCBOJUTEIBH) — Y3HMaHe
y30pKa je OHMJI0 TIOTIYHO J00POBOJHHO, HCKIbYUHBO Y3 MMUCMEHY CarjlaCHOCT.

W3 amanm3e mpuMeHEe OBOT 3aKOHA C acHeKkTa JocyhuBama HaKHAIE
HeMaTepHjajiHe IITeTe 300T IOBpejie IMpaBa Ha IOIITOBAKE MOPOAMYHOT
KHUBOTA, U3BEACH j€ 3aKJbY4aK Jla jeé OH CIY>KHO jeIMHO CBPCH CTHUINABAba
3axTeBa POJAUTEbA, MyTEM HAKHaJe HemaTepujanHe mrere.’’ Pesdynaratu ana-
Jm3e yKasyjy Ha To na, y Hajehem Opojy npeamera, yak 413 mux (68 % on
YKyIHO 651), CyJl HAKOH CIPOBEACHOT MOCTYIKa HUje MOTao Ja YTBPIY IITa
ce ca JIETeTOM JIOTOJIIIIO, T€ je TaKBO cTame KoHcTtaroBao. Camo y 16 mpen-
MeTa Cy/Jl je, HAKOH CIIPOBEJEHOT MOCTYIIKA, YTBPJHO YHILEHHUIIE O CTaTycy
netera. Y cBuXx 16 mpeameTa cyJ je YTBpAMO Ja je nere mpemunysno. Hu y
JEIHOM IIpeIMeTy HUCY YTBpheHe Apyre OKOJIHOCTH Koje 00jallmkhaBajy 1Ta ce
ca nererom goroamio. Ocratak o 175 mpenMeTa OKOHYAH je Ha JPyTd HAYMH
(29 %), pememeM MPOIECHOT KapakTepa WIH OIITYKOM O OI0Hjamy Ipeaora
3a MOKpETame MOCTyIKa panu yTBphuBama dumbenua.”® ¥ 604 npeamera o
ykynHO 651 (93 %) 6H0 je CTaKHYT M 3aXTEB 3a JOCyhUBame MpaBHUIHE HOB-
yaHe HaKHaJie HeMaTepujajiHe 1TeTe, Koju je ycBojeH y 404 npeamera (67 %
MOCTyIMakKka y KOjuMa je OMIYyYHMBAaHO O 3aXTEBY 3a HAKHAIY HEMaTepHjailHe
mrere). Ox Tora, y 399 mpenMeTa 3axTeB je YCBOjeH Y OJUTyKama KOjuMa ce
KOHCTaTyje Zla He MOKE Ja ce yTBPJAM CTaTyC JIETeTa, a caMo y 5 mpeamMera
3aXTEB je YCBOjJEH Yy OJUIyKaMma KojuMa ce YTBphyjy YHMEEHHUIlE O CTaTycy
netrera. Cyn je og0no 3axTeB 3a JocyhUBame HaKHAAEC HEMATepHjaIHE IITETe
y ykynHo 25 ciyyajeBa (4 %). On Tora, y 14 npeamera 3axTeB je o0UjeH Y3
OJUTYKY KOjOM je KOHCTaTOBao Jia ce He MOXe YTBPAUTH CTaTyc Aerera, ay 11
peAMeTa y3 OAIYKY KOjOM je YTBPAHUO YHEEHHUIIE O CTATYCY Aerera.”

37 Apcenujesuh, B. (2025). JlocyhuBame HakHaje HEMATEPUjAJIHE IITETE Y Cllydaje-
BuUMa Hectanux 6eba — HCKyCTBa mpuMene 3akoHa. Iiacnuk Ageoxaiticke komope Bojeogu-
ne, 85(2), 440.

38 Ibid., 435436, 440.

3 Ibid., 435-436.
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OBa ayTopka HCTHYE [1a jeé OBAaKBO CTalhC y AUPECKTHO] CYNPOTHOCTH Ca
crtasom ECJBII, uzpaxkenom y npecyau 3opuya Josanosuh upouiue Cpouje,
Jla eBEHTyaJlHAa HAKHA/A HEMAaTepHjaJHe INTeTe HE IPEACTaBJba JCIOTBOPHO
MPaBHO CPEJCTBO Y IIOIJIEZy OCHOBHOI 3aXT€Ba IIOJHOCHUTEJbKE IPEJCTaBKe
— na mobuje mHpopmanuje o mpaBoj cynouHu cBor cuHa.** Mako mpeamer
HaBeJICHE aHaJIM3e HUje Omia mpakca CyoBa y KOpHIIhemy UCTPaKHUX OBJIA-
mhewa, kao Hu y nmorteay JHK anamuse, ompaBnano ce Hamehe 3akibydax
na je moryhnoct cripoohewa JIHK ananmze, nako 3aKoHCKH npejaBuleHa, y
MpaKCcH ocTalla HeaKTHBUpaHa WJIM MapTrHHAJIN30BaHa, T€ Ja y3pOIH HaBele-
HOT TIpeceKa CTama JSTUMHYHO JIeXKE U Yy HEeYCKIal)eHOCTH UCTpasKHOT Hadela
U3 Wi. 8. OBOT 3aKOHA M MPUHIMIA JTOOPOBOJEHOCTH Y30PKOBaKA KIJBYYHHX
Tpehux nuia, mro je HeompaBaaHO MMajyhu y BHJy CaHKIUje 3a CBEJIOKE
npema 4wi. 20. OBOT 3aKOHA.

INPAKCA EBPOIICKOI' CYJA 3A JbYICKA IIPABA
— METOJOJIOTUJA U PE3YJITATU UCTPAKUBAIbA

3a motpebe emnupujckor uctpaxupama npakce ECJIbII, yzopak je dop-
MHUpaH HaMEpHO. Y TOM HUJbY, ayTopka je mpuctymmia 6asu HUDOC, na web
anpecu: https://hudoc.echr.coe.int

Kopumhemem nampenne nperpare (,,advanced search”), majmpe je y
MoJbe ,,text” yKyIlaHo:

3

,(»mandatory* or ,refusal“ or ,compel“ or ,court order or ,order or
,obligation* or ,,obligatory) and (,,dna“ or ,,genetic) and (,,parentage* or
»paternity* or ,,maternity* or ,,parenthood*)”.

3atuM, y OOYHOM MeHH]y je omabpan duurep ,,Article 8 u kibyuHe
peun ,,(Art. 8) Right to respect for private and family life”. IIperpara je 00y-
xBaTuia nepuon of 1. janyapa 2000. go 10. geuemOpa 2025. ronuue, mWTo je
PE3YNITHUPAIIO IPOHATIAKEHEM YKYITHO 69 oanyka. Y HapeaHoj $asu, MeTogaom
aHaJIM3e CcaJipkaja aHAIM3MPAHO je CBHX 69 OJUTyKa paju HUICHTH(HKAIH]je
OHHFX y KOjHMa C€ eKCIUTAIIUTHO pa3Marpa MuTame 00aBe3HOCTH MTOIBPraBarba
JHK ananusu u weHe noka3He cHare y koHTekcty wi. 8. EKJBII. [Ipunukom
ananuze kopuirhene cy crnenehe Bapujadie:

1. la 11 je ped O MaTepHUTETCKOM/TIATCPHUTETCKOM ITOCTYTIKY MpPen
HAI[MOHAJHHUM CyJoM (na/He)?

40 Apcennjesuh, b. (2025). locyhuBame HaKHA/IC HEMATEPHjalIHE IITETE Y CIIyYaje-
BHMa HecTanux 0eba — MCKyCTBa MPUMEHE 3aKoHa. [ 1achuk Ageokaiticke komope Bojeéogu-
ne, 85(2), 440.
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2. la mu moctoju ekcrummiuTan crtaB ECJBIT o obGaBe3HoCTH MOABP-
rapama [IHK amanmsm, mocnmenunama oxOujama, MPUXBATIEUBOCTH WK O
noka3noj cHasu JJHK nokasa (ma/ne; kpatak onuc)?

3. [IporieHa o ycrmocTaBsbamy ,,[IPABHYHE PABHOTEKE U KPajHH HCXO]
noctynka (yrBphena mospena / Hema nospene wi. 8. EKJBI).

IIpumenoM mpBe Bapujabiie M3JBOjEHO je YKymHO 29 oanyka Koje ce
OTHOCE Ha MATEePHHUTETCKE/TIATCPHUTETCKE IOCTYyIKe. 300T OrpaHHYeHOT
obuma pajia, U3 OBOT YXKETr Kpyra U3[BOjeHe Cy TPH OJIyKe, Ha OCHOBY CJe/e-
hux kpuTepujyma, paau aHAJIM3Hpaka METOJIOM CTYy/IHje Clydaja:

1. mpecyna Muxynuh ipouiue Xpeaiiicke, Ka0 XpOHOJIOIIKA IPBa Koja ce
M3BOPHO M Y LEIUHH OJHOCH Ha MpPaBHE MOCIEINIE OI0Hjaba TECTUPAhA,

2. mpecyna Mughcyg upoiiue Manitie, kao ,,key case” 3a MUTambe MPUHY /-
HOT IOJIBpraBama XUBUX JIMIA,

3. mpecyna Moagosan tipowiue Ykpajume, Koja ce y TIPETEKHOM IEITy
OTHOCH Ha MHUTamke NMPUXBATJBFUBOCTH U nokasHe cHare JJHK mokasa — mamo-
Be3yjyhu ce Ha mocrojehe Hay4yHe pajioBe y KOjuMa Cy JeTajbHO aHAIU3HPAHU
craBoBu ECJBII o 3amtuTu CTaGHIHOCTH COILUOJIOIIKE (TIpaBHE) MOpoauiie.*!
AyTopka OBIe aHaIH3Upa OJHOC H3Mel)y OHMoNoIIKe MCTHHE W COIMjaTHHX
YHHMIAIA C aclekTa yTBphuBama/ocnopaBama pOJUTEILCTBA Ka/ia HE TIOCTOjU
COIIMOEMOTHUBHH OJHOC Ca ,,[IPAaBHUM’* (COLUOJIOIIKIM) POJAUTEIHEM.

VY HacTaBKy pajia U3N0KEHH Cy pe3yaTaTH ucrpaxusama npaxce ECJBII.

Ipecyna Mukynuh apoinue Xpeaiicke

Muxynuh tipoiiue Xpeaiticke** nipecTaBiba ouryuyjyhn cirydaj 3a aHa-
JU3y MO3UTUBHUX oOaBe3a Apxase npeMa wi. 8. EKJbII y norneny nurama na
J¥ je IpskaBa yYMHHIA JTOBOJAHO J1a oMoryhm ocTBapuBame IpaBa JAeTeTa Ha
Ca3Hame MopeKJIa.

UHmBeHHYHO CTamke je TAKBO Ja je y TOCTYIKY 3a YTBphHUBamke OYHHCTBA
MpeJ HAalMOHAJHUM CYJOM MpPETIIOCTaB/bEHM OTAall YaK LIECT MyTa u30erao
cyncku Hanor 3a JIHK Tectupame. 300r mpoiiecHe MaCUBHOCTH U HEMOCTO-
jama epUKacCHUX MEXaHMW3aMa TMPHHYJC WIH jaCHUX MPaBHHUX MOCIEIUIA 3a
OTICTPYKIHM]y Y TaJalllbeM XPBATCKOM IIpaBy, IOCTYIaK je TomuHama Ono
y 3acTOjy. Y MOCTYNKy Ipe] HAIIMOHAJIHUM CyIOBHMA j€ JOLLIO 0 TPyOHx
noBpesa oxpeaada MpoIEeCHOT 3aKOHA U BUIIECTPYKOT OJUIarama POYHMIITA.

#'V.: anp. Hosakosuh, V. (2017). bruosnomka uctuHa U(n) CTAOMIHOCT MOPOIANY-
HOT XHMBOTa y cBeTIy KoHBeHIMje 0 mpaBUMa JeTeTa U HajHOBHjUX cTaHAapaa EBpomnckor
cyna 3a Jbyjcka npasa. [Ipaenu scueoii, 600(10), 227-248.

* Mikulié v. Croatia, (App. no. 53176/99), 7. 2. 2002. roause.

1142



H. HenesbkoBuh, (He)obasesnocii u goxasna cnaia JJHK ananuse..., crp. 1131-1148.

VY omnymm je ECJBIT yrBpnno Bumectpyke nopene EKJBII, ykmbyuy-
jyhu u moBpeny wi. 8. EKJBII 300r HeocraTka AeTOTBOPHUX IPOLIECHUX Mepa
3a yCIIOCTaBJbahe MPaBUYHE PaBHOTEKe M3Mel)y MHTepeca JeTera M HaBOJI-
HOT 0113, Ta ,,IIPOY>KCHa HEU3BECHOCT* Y KOjOj je MOJHOCUTEJbKa OCTaBJbEHA
NPe/ICTaB/ba HENOIITOBAKE HEHOT IIPaBa Ha IOIITOBAKE MPUBATHOT KHBOTA.
3akJpydeHoO je J1a je CUCTEM KOju He Tpe/iBulja Mepe NMpUHYJIe y OBUM ITOCTYII-
UMa MPUXBATJBUB CaMO IIOJ YCJIOBOM Ja MpyKa ,,alTepHATUBHA CpPEACTBA‘
3a Op30 M HE3aBHUCHO YTBpMBame OYMHCTBA, a Jia OMIITE OBIANINCHE Ccyla
Ia cmo0OMHO IEHHM J0Ka3e HUje OMo TOBOJbAH M aJCKBATaH alITCPHATHBHU
MmexanuzaMm. To motphyje u mpecyna JKynaHujckor cyna KOjoM je yKHHyTa
MPBOCTEIICHA O/TYKa, Y3 00pa3IoKeme 1a Ce OYMHCTBO HE MOXKE 3aCHOBATH
npuMapHo Ha m30eraBamy Tecta. IlputoMm, yBaxkaBajyhu ,,ojbe cio0ojHe
mporieHe apkaBa motnucHuna, ECJbII uctnye edukacHuje KOMITapaTHBHE
CUCTEME Yy KOjiMa Ce, NPH OJ0Mjay TYKEHOT, IPUMEYjy: MPHHYIHE MEpe
(HOBYaHa Ka3Ha / Ka3Ha 3aTBOPA) WJIM MPOIIECHE CaHKIHje (3aKOHCKE MPETIOo-
CTaBKE OYMHCTBA KA0 TUPEKTHA ITOCIIEANIA O0Njamba TeCTa).

Xpsarcka je 2003. rogune nonena HoBu Obiteljski zakon (y namem
tekery: OZ) KOjUM je HOpMHpaHa MOTYNHOCT MEIUIIMHCKOT BeITavyeHa
,,Sukladno postignu¢ima suvremene znanosti“ y oBuM noctynuuma. [Iponucan
je MaKCHMaJIHM POK OJl TPU Mecella 3a YeKame n3Bohema JI0Kasa, Kao 1 ja hie
ce TI0 UCTEKY pOKa paclpaBa CIIPOBECTH 0e3 003Hpa Ha TO IITO Taj JOKa3 HUje
U3BEACH, a ga he cyg yenutiiu og Kaxeol je 3Hauaja HEOJAa3UBAKE MO3UBY 3a
BelITaYeHkhe WK yckpahnBame n3Bohema BelTauemha 011 CTpaHe jeJIHe 01 CTpa-
Haka.* Oppenba je 3aapkana u y Baxehem OZ, KojuM je mporucano u jaa he
Ce y OBHM IIOCTYIIIIMMA M3 CPECTaBa Cy/a UCILIATHTH MpeayjaM 3a TPOIIKOBE
BerTauemha.** Mulbema cMo fa CyoBH Hehe JOHOCUTH MpEeCyly Ha LITETy
cTpaHke koja je ogbmna JIHK ananmmsy camo Ha OCHOBY Tor of0ujama, Oyxyhu
Jla y XpBaTCKOM IIpaBy TPeCyna y OBUM ITOCTYIIIIMMA UMa erga omnes AEjCTBO.

Ipecyna Mugcyqg uapoiiue Maniiie

Ipecynom Mugcyg ipoiiue Manitie® nebuHrcane cy rpaHUIE IPOIIOP-
LIMOHATTHOCTU W OmpaBAaHOCTH oOaBesHor (mpunyaHor) /IHK rtectupama y
OBHUM TOCTYTIIHMA.

ITo ce THYe YHIHEHIHYHOT CTarba, MAITEIIKH CYAOBH CYy, IocTymajyhu
mo Tyx06u rocrnohe X 3a yTBphHUBama OYMHCTBA, HAJIOXKWIN HABOJHOM OIly

+ Yanak 292. Obiteljskog zakona, Narodne novine 6p. 116/03.

“Ynanu 390. u 391. Obiteljskog zakona, Narodne novine br. 103/15, 98/19, 47/20,
49/23, 156/23.

4 Mifsud v. Malta, (App. no. 62534/00), 15. 12. 2006. roause.
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(r. Mudcyny) na ce nogsprue JIHK tecty. Haror je u3gatr Ha 0CHOBY 3aKOH-
CKUX Opendu Koje oBlamhyjy Ccya Jla HapeOu T€HETHYKO TeCTHpame 0e3
MPUCTaHKa CTpaHKe, YUME CE HEeJOCTaTaK carjacHOCTH MOojeAuHua de facto
HanoMemrhyje (CyNCTUTyHINE) MPUHYJHUM CyJAcKuM HamoroM. IlogHocuman
ce OBOM HAJIOTy YCHPOTHBHO, MO3WBajyhn ce Ha MpaBo Ha IOIITOBAE IPH-
BaTHOT U mopojuyHor xuBota u3 wi. 8. EKJBII.

CnopHo nutame je Aa au obaBesyjyha dopmynanuja nomaher 3axoHa
cama 1o ceOu IpeCcTaBba MOBpey Wi. 8, WK je [EeJOKyNaH MOCTYNaK, YKIbY-
yyjyhu W aBe ycTaBHE HMHCTaHIE, WUIMak 00e30eq10 NpaBHYHY PaBHOTEXKY.
ECJBIT je yrBpauo aa Huje qonuto o nmoepeae wi. 8. EKJBII u na je octBapena
MpaBUYHA PAaBHOTE)KA MPUIIMKOM Melllamha y MPUBATHH JKUBOT T. Mudcyna, ¢
003UpOM Ha TO Jia je MOCTojana yCTaBHA M CyJICKa MPOBepa MPOIOpLUOHAN-
HOCTH MHTEpeca npe npuMene npunyae. KOHKpeTHH apryMeHTa ¢y cienehn.

[Ipema craBy ECJBII, Hanor 3a Tectupame OMO je y CKIaay ca 3aKOHOM
(un. 100A T'pahanckor 3akoHHKa Majirte) ¥ TEXKHO je JETUTUMHOM IUJBY —
3amTuTy npasa rocrohe X ga yTBPAM CBOj HICHTUTET W MOPEKIIO. 3aTuM,
UCTAKHYTO je Jla, MaKo 3aKoH Jenyje obaBesyjyhe, y npakcu JIHK Tect Hehe
OWTH HaJOXEH YKOJHMKO HE IOCTOje prima facie VHANIM]jE KOje TO ONpaBlia-
Bajy, HIIP. YNEHCHAIA Ja je TMOIHOCHJIAIl TOIUHaMa OHO MPHCYTaH y HCHOM
JKUBOTY, J1a jOj je 00e30e110 HEKPETHUHE 32 CTAaHOBAME, Ja j& OO0 KyM HEeHOM
nerety U cil. JlojaTHO, OJAHOCHOILY je OMO JOCTYIaH YCTaBHH NPaBHH JieK, ra
Cy yCTaBHE MHCTAHIIE CIPOBEJE JETaJbHY aHAIN3Y MPOIOPIIHOHATHOCTH Ipe
M3JaBarba KOHAYHOT HAJOra M 3aKJbYUWIH Ja MHTepecH kKhepke HaaMmamryjy
HHTEpece OIla, ITO je de facto CYNCTUTYHCAIIO HENOCTaTaK MUCKPEIIHOHOT
opnamhema napHu4HoOr cyna. Taxohe, kopuirheme OykanHor Opuca (U3 yHy-
TPaIIBOCTH 00pa3a) OIEHEHO je Ka0 MUHHMAJIHO MHBAa3WBHA Mepa Koja He
MpelcTaB/ba 3HAYajaH Hamaj] Ha TeJIeCHW MHTerputeT. Ha kpajy, mporec je
OLICELCH Ka0 MPAaBUYAH jep je MOTHOCHIIAI] HMA0 MPWIHKY J1a YIECTBYj€ Y CBUM
(dasama mocTynka, M3HECe JOKa3e, MHUIMpPA YCTABHM IIOCTYIIAK U OCIIOPH
pesynirare TecTa, YMME Cy HeroBe NpolelypajHe rapaHuuje (mpaBo Ha
o0paHy M HAYello jeTHAKOCTH CPEJICTBA) OWJIe OCUTypaHe, MOIITO CYIMpOTHA
CTpaHKa HHje Onia ociaoboleHa TepeTa JOKa3HBamba.

Haxne, o6asesHo HK Tectupame ompaBIaHO je ako je mpolenypa
NpaBUYHa U IIPONOPLHOHATHOCT TEMEJBHO IPOLCHECHA Of CTpaHe Haluo-
HaJIHUX CyJIOBA.
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IMpecyna Mongoean iipoiiue Yxpajune

Ipecyna Mongosan iipoiniue Yrpajune® nuznsaja ce u3 HajHOBHUjE CyICKE
npakce ECJBII, jep narnmamasa cympeMaTrjy Onosionmke (HaydHe) HCTHHE HaJ
MPaBHUM (OPMATHIMOM.

UMBeHUYHO CTamke je TaKBO Jia Cy JoMahu cyZoBH Yy YKpajuHU OAOWIH
Ty>kOeHM 3axTeB 3a yTBphuBame ounHcTBa yripkoc JIHK Tecty koju je mokazao
BepoBaTHOhy oumHCTBa 01 99,9999%. Onbdujame je 00pa3I0KeHO TPUMEHOM
3acrapernor [ToponnyHor 3akoHuKa U3 1969. roaune, Koju je 3a yTBphUBame
OUYMHCTBA 3aXTEBA0 JOKa3 O ,,COLUjATHIM * OKOJIHOCTHMA (33jETHHYKH KUBOT
1 Bohjeme 3ajeHUYKOr qomahwHCTBa Tpe polerma jaerera, 3ajeJHUUKO OJra-
jame WM U3Ap)KaBamke ICTeTa WIH MMOY3JaH T0Ka3 O MPH3HAKY OYHHCTBA).

Omnykom ECJBII yrBphena je mopema wi. 8. EKJBII ycnen kpiuema
MO3UTUBHE 00aBe3e qprKaBe Jia OCUrypa MpaBo MOjeMHIA Ha Ca3HAE TTOPeKIIa
Kao Jiejia MmpaBa Ha MOIITOBAE MPUBATHOT KUBOTA yCJIE] MPOIycTa qoMahnx
cynoBa ja ,,JJOBOJbHO TeMeJbHO pa3moTpe noanecene JJHK moxaze. Hajmpe,
ocnamajyhu ce Ha cBojy panujy npaxcy, ECJbII je monoBuo na JJHK Tect
IpeCcTaBsba ,,jelUHy HayuyHy METOIY 3a MPELU3HO YTBphUBame OUMHCTBA™ U
Jla ’heTOBa JOKAa3Ha BPETHOCT ,,3HAYajHO HaIMAIyje CBE APYTe A0Ka3e . 3aTuM,
MeXaHH4YKa MPHUMEHa 3aCTapesior 3aKOHA OKapaKTepHUCaHa je Kao eKBUBAJICHT
,,He()IIEKCHOMITHIM POKOBHMA WJIM JPYTUM IPOIETypaTHUM OTpaHHIeHuMa
Koja 4rHe yTBphuBame ounHCTBa npakTiyHo Hemoryhum. [Ipobnem je y Tome
IITO je HaBEJIEHW 3aKOH JoHeT y Bpeme kama JIHK Tectmpame HuUje Owmio
JIOCTYITHO, T€ C€ OBO KBalU(HUKyje Kao apOUTpapHO UTHOPUCAHE HCTHHE.
VY mpecynu je HariameHo H Ja je, MO MPBU HYT y JKAIOCHOM MOCTYIKY, O
CTpaHe ATENAIOHOT Cy/a, MaylIalHO — IMOBPIIHO M HEOOPa3I0KEeHO, TOBe-
neHa y murtame mnoysganoct JIHK Tecra (300or HaumHa TpaHCHOpTa y30pKa
KPBU — IIyTEM HNPUBATHUX KyPUPCKUX CIY'KOM M O] CTpaHEe HMOPOAHMIE IMOJ-
HOCHOLIA TPEICTaBKe), Oe3 crpoBohema MOJATHUX PaibH, HIIP. Caciyllama
BEIITaKa WM Hallaramka HOBOT BEITAuCHa, IITO MPEACTaBIba IOBPEAY IIPOILIe-
CHHX TrapaHuyja u3 4i. 8.

OBOM mpecyJoM ce IIajbe MopyKa Ja ce MPOIUCH MOpajy IOHOCHUTH
Y MIPUMEHBUBATH TaKo Ja 00e30ene eheKTHBHY 3alITUTY IMpaBa, Kao U Jia Cy
CYJIOBH JIyKHH J1a TEMEJBHO Pa3MOTpPe CBE pelIeBaHTHE JI0Ka3e, a OceOHO JI0Ka3
noOujeH myTeM caBpeMeHe, Toy3ane u HaydHo yTemesbene JIHK ananmse.

4 Moldovan v. Ukraine, (App. no. 62020/14), 14. 3. 2024. roaune.
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3AK/bYYAK

KomnapatuBHONpaBHa aHanu3a, yKJby4uyjyhu Cpricko npaso, mokasyje ia
ce y BehWHHM NIpaBHHUX CHCTEMA Jiaje OJiara MpeJHOCT 3aIlTUTH (PU3UYKOT HHTe-
rpuTera mojenuHia (ca mu3y3erkoM Hemauke, koja mpumar gaje OHOJIOLIKO]
I/ICTI/IHI/I), aJin C€ UIlaK MHAUPEKTHOM NPUHYAOM — IMPOLECCHUM MOocCjIeauliaMma
W Ka3HaMa — BPIIHN OJlaru MpUTHCaK Ha cTpaHke na ce noaspray JAHK ana-
JHM3H Y MATEPHUTETCKUM W MATCPHUTETCKUM MMOCTYIIIUMA.

Ha ocnoBy ananuse npaxce ECJbII u3Bpmuinu cMo CUHTE3Y TpU KJby4Ha
Hadyela Koja AeQUHHITY TO3UTHBHE 00aBe3e Apxkara Ha ocHOBY wi. 8. EKJbIT y
noriexny (He)obaBe3HoCTH 1 noka3He cHare JJHK ananmse y oBUM moctynmmMa.

Hajmpe, mpBo Haueno je wHaueno upoyecHe eguracuociiu. Jpxase
MOpajy OCHUTypaTH [eloTBOpaH H Op3 mocTymak. Hemocrarak mpumyne
Mopa ce KOMIICH30BaTH e(HUKacHHM aJTePHATUBHHM CpEICTBHMa 3a Op30
JIOHOIIICH:E OJUTyKE.

3atuM, APYro Hayello je Haueio UpOouoOPYUOHATHOCHIU U MUHUMATHE
uneasuenociiu. Hamarame JJHK Tectmpama H03BOJBCHO je caMo y3 prima
facie yHANIMjE ¥ HAaKOH TEMEJHHOT CYJCKOT OalaHCHpama IpaBa JeTeTa U
HaBOJHOT pOaUTCIbaA. VBek TpeGa TMOMITOBATH NPUHIIUII MUHUMAJIHE NHBA3UB-
HOCTH y30pKOBamba.

Konauno, tpehe Haueno je raueno dpumaitia Ouonowike uciiume Hag
tpasnum gopmanuzmom. Jlomahu CymoBH Cy AyKHH TEMEJbHO Pa3MOTPUTH
JIHK noxaze. ApOuTpapHO HrHOpHCamke OWOJIONIKE HCTHHE, JNajyhu mpumar
3actapenum mpomnucuma, kpuu wi. 8. EKJBIL

VY mpakcu ECJBII cBe ce Bume apupmumie npuMaT OHOJOIMIKE UCTHHE,
mTO je Hajuenthe MPUMEHJBMBO Kaja HE TOCTOJH COIMOSMOTHBHHU OJHOC
u3Mel)y gerera u ,,ipaBHOr poauTesba. MelyTum, ako TakaB OJHOC HOCTOjH,
omnyka o m3Bohemy JIHK noxasa m omena mokaza Mopajy OuWTH pe3ynraT
MaXXJbUBOT OallaHCHpama CBUX MHTepeca. [IpuToMm, HajOOBM MHTEpEC JereTa
je IpUMapHH, alii He | jenuHu KputepujyM. Jlakie, buonomika uctina ce Hehe
YTBPJUTH KaJia OU TO JOHENO BHIIE LITETEe HEro KOPUCTH, IITO je y CKIIaxy ca
MPaBOM JIETETa Jla ca3Ha CBOje MOPEKIIO ,,aKo je To Moryhe™ u3 wi. 7. Konsen-
nuje o mpaBuMa aereta. [Ipema Tome, IpUKIamaMO CE CTaBy O OTPaHUYCHO]
ynotpebu u nokasHoj cHasu JJHK ananuze. Takohe, mpukiamamo ce U cTaBy
0 peNaTUBHO JOOPOBOJFHOM ITOJIBpPraBarmby y OBHM IMOCTYIIINMA, T€ Y CIy4ajy
MOCTOjaa IPYTUX JOKasa Tj. HHIWIHjA O POJUTEIECTBY, MPEIUIaKEeMO yBO-
heme o0opHBe 3aKOHCKE MPETIIOCTABKE O POAUTEILCTBY Y CIIydajy oa0Hujama
JHK ananuse xoje HHUje ONpaBJaHO 3JPABCTBEHUM pa3jio3MMa, YuMe Ou ce
TEpeT MOKa3WBama IpedaIro caMo Ha ,,HeTOCHyIIHyY “ cTpaHKy. EBeHTyanHo,
Tpebaso OM pa3MOTPUTU U yBOeHEe HOBYAHUX Ka3HH.
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ABSTRACT: The European Court of Human Rights consist-
ently recognizes the right to know one’s biological origins as an
integral element of the right to respect for private and family life, as
well as the internationally recognized right of the child to identity.
States Parties to the European Convention on Human Rights have a
positive obligation to ensure a fair balance between the child’s right
to know their origins, on the one hand, and the putative parent’s
right to respect for private life and physical integrity, or the exist-
ing legal parents’ right to preserve the stability of family relations,
on the other hand. In this paper, the author examines the scope and
probative value of DNA analysis, while addressing broader socio-
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" e-mail: natalijaned227@gmail.com, PhD student.

™ The paper was received on December 30, 2025, the revised version was submitted
on March 17, 2026, and it was accepted for publication on March 17, 2026.

The translation of the original article into English is provided by the Glasnik of the
Bar Association of Vojvodina.

1149



Glasnik of the Bar Association of Vojvodina, Issue 4/2025.

methods in the paper: the normative-dogmatic method, the com-
parative law method, content analysis, the case study method, and
purposive sampling.

Keywords: DNA analysis; medical expert testimony; right
to know one’s origins; case law of the European Court of Human
Rights; right to respect for private and family life; maternity and
paternity disputes

INTRODUCTION

The Convention on the Rights of the Child guarantees the child’s right
to know their origins “as far as possible.”! In legal theory, it has been pointed
out that the phrase “as far as possible” should be translated as “whenever pos-
sible,” as a much stricter and less subjective qualification of the possibility of
learning one’s origins.?

With the advent of DNA analysis, which is based on each person’s
unique genetic constitution (except in the case of identical twins),? proceedings
for establishing or disputing parentage have undergone a revolutionary trans-
formation, shifting from the realm of often unreliable circumstantial evidence
to that of near-absolute scientific certainty.® Using DNA analysis, the exist-
ence of biological parentage can be established with a probability of 99.999%
t0 99.99999%, and excluded with 100% certainty,’ using all cells of the human

' Art. 7. of the Convention on the Rights of the Child. Law on the Ratification of
the United Nations Convention on the Rights of the Child, Official Gazette of the SFRY —
International Treaties, No. 15/90, and Official Gazette of the FRY — International Treaties,
No. 2/97. Cf. Art. 59 of the Family Law, Official Gazette of the RS, No. 18/2005, 72/2011.
— other law, and 6/2015, as well as Art. 64, para. 2 of the Constitution of the Republic of
Serbia, Official Gazette of the RS, No. 98/2006 and 115/2021.

2 Dragki¢, M. (2025). Porodic¢no pravo i prava deteta. Belgrade: Faculty of Law,
University of Belgrade, 253.

3 Draski¢, M. (2020). Komentar Porodicnog zakona: praksa Evropskog suda za ljud-
ska prava, praksa Ustavnog suda, praksa redovnih sudova. Prema stanju zakonodavstva od
1. februara 2020. godine. Belgrade: Official Gazette, 597. A DNA fingerprint is compared
to the graphic code used for serial marking of products on the market. /bid.

4 The procedure is carried out by comparing the child’s DNA profile with the DNA
profile of the parent whose paternity or maternity is being established/disputed, by compar-
ing specific gene locations or DNA regions at chromosomal loci that differ in structure
and length. Jovi¢-Prlainovi¢, O. (2021). Presude Evropskog suda za ljudska prava protiv
Republike Srbije o primeni genetskog testiranja u paternitetskim parnicama. Foreign legal
life, 65(1), 48.

5 Ponjavi¢, Z. (2023). Uticaj biomedicine na srodstvo. Belgrade: Official Gazette,
164; See also: https://dnk.rs/Utvrdjivanje-ocinstva, accessed on December 10, 2025.
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body from various samples (except red blood cells), taken from living persons
or human remains.®

The European Court of Human Rights (hereinafter: the ECtHR) rec-
ognizes the knowledge of one’s biological origins as a vital aspect of every
individual’s private life and identity protected under Article 8 of the European
Convention on Human Rights’ (hereinafter: the ECHR). States Parties have a
positive obligation to establish an effective legal mechanism for the exercise
of the child’s right to know their origins and to ensure that a “fair balance” is
struck between the child’s right to know their origins, on the one hand, and the
putative parent’s right to respect for private life/bodily integrity or the right of
the existing legal parents to preserve the stability of family relations, on the
other. In this respect, they enjoy a “margin of appreciation,” so the existence
of such a balance will depend on the circumstances of the particular case.

The subject of the paper is the (non-)mandatory nature and probative
value of DNA analysis in maternity and paternity proceedings, with the aim
of synthesizing the most important standards in this field through a theoretical
and empirical analysis of the case law of the ECtHR.

The subject matter is presented in the paper through several thematic
sections. After examining the implications of theories on the basis of the par-
ent-child legal relationship for issues of (non-)mandatory nature and probative
value of DNA analysis in maternity and paternity proceedings, the focus of
the research shifts to an analysis of the legal regimes governing DNA analy-
sis in maternity and paternity proceedings in comparative and domestic law,
with particular reference to the solution adopted in the Law on Establishing

¢ Draski¢, M. (2020). Komentar Porodicnog zakona: praksa Evropskog suda za ljud-
ska prava, praksa Ustavnog suda, praksa redovnih sudova. Prema stanju zakonodavstva od
1. februara 2020. godine. Belgrade: Official Gazette, 597. The most advanced and reliable
medical expert examination for determining origins before the advent of DNA analysis was
the analysis of the so-called human leukocyte antigen (HLA Ag).

7 Jovié-Prlainovi¢, O. (2021). Presude Evropskog suda za ljudska prava protiv Re-
publike Srbije o primeni genetskog testiranja u paternitetskim parnicama. Foreign legal
life, 65(1), 53. Art. 8 of the ECHR reads:

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for the protec-
tion of the rights and freedoms of others.” Law on the Ratification of the European Con-
vention for the Protection of Human Rights and Fundamental Freedoms (with Protocols),
Official Gazette of Serbia and Montenegro — International Treaties, No. 9/2003, 5/2005,
and 7/2005. — corr., and Official Gazette of the RS — International Treaties, No. 12/2010,
and 10/2015.
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the Facts about the Status of Newborn Children Suspected of Having Dis-
appeared from Maternity Hospitals in the Republic of Serbia® (the Law on
Missing Babies). The central part of the paper is then devoted to an analysis
of the case law of the European Court of Human Rights using the methods of
content analysis and case study on a selected sample of representative judg-
ments. Finally, the conclusion summarizes the most important findings and
formulates the corresponding recommendations.

IMPLICATIONS OF THEORIES ON THE BASIS OF THE LEGAL
PARENT-CHILD RELATIONSHIP FOR THE (NON-)MANDATORY
NATURE AND PROBATIVE VALUE OF DNA ANALYSIS

By analyzing the literature, two theories were identified on the primary
basis of the legal parent-child relationship, which directly shape the issues of
the (non-)mandatory nature and probative value of DNA analysis in maternity
and paternity proceedings.

According to the first, the “socio-legal” theory, parentage is primarily a
legal and social relationship whose defining features lie in psychosocial sta-
bility, long-term relationships, and the factor of effective care for the child.
Under this theory, knowledge of the biological truth is not always in the child’s
best interests: priority is given to the continuity and quality of relationships,
which is why both the admissibility of the use of DNA evidence and its proba-
tive value must be limited by procedural and value-based considerations and
aligned with other values and human rights, since law is ars boni et aequi.’

This theory points to the limited use of DNA analysis and its weak pro-
bative value, as well as to its non-mandatory, that is, voluntary, application.

The second theory gives precedence to biological truth as the foundation
of the legal parent-child relationship.'® Its main argument is that it is always in

8 Law on Establishing the Facts about the Status of Newborn Children Suspected of
Having Disappeared from Maternity Hospitals in the Republic of Serbia, Official Gazette
of the RS, No. 18/2020.

° Ponjavi¢, Z. (2023). Uticaj biomedicine na srodstvo. Belgrade: Official Gazette,
164; See also: https://dnk.rs/Utvrdjivanje-ocinstva, accessed on December 10, 2025, 23-24,
161-162, 167-169, 181-197. See also: Ponjavi¢, Z., Palackovié¢, D. (2017). Pravo na dokaz
genetskom ekspertizom u postupku utvrdivanja porekla deteta. Pravni zZivot, 600(10),
123-138.

1 Draski¢, M. (2000). Dobrovoljno ili obavezno podvrgavanje medicinskom
vestacenju u maternitetskim i paternitetskim parnicama? Law — Theory and Practice, 17(2),
22; Cveji¢-Janci¢, O. (2018). Refleksije o znacaju krvne veze u odnosima roditelja i dece.
Pravni zivot, 607(9), 667-670, 674.
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the child’s best interests to grow up in an atmosphere of truth and trust, while
the stability of the family environment must not be built on concealment of
the truth, especially because long-term stability is often not guaranteed, which
can be a consequence of divorce, the breakdown of non-marital unions, or the
death of the legal parent.

This theory, on the other hand, emphasizes the mandatory use of DNA
analysis and its strong probative value, as well as mandatory testing, but at
the same time advocates a functional separation between the right to know the
truth about one’s origins, as an imperative, and the right to exercise parental
rights, which would be subject to a separate judicial assessment through the
prism of the child’s best interests; accordingly, a child could have more than
two parents with different roles (biological and sociological parentage).!!

LEGAL REGIME OF DNA ANALYSIS IN MATERNITY AND
PATERNITY DISPUTES — COMPARATIVE CASE LAW AND THE
SOLUTION ADOPTED IN DOMESTIC LAW

This part of the paper analyzes the regimes governing the (non-)manda-
tory nature and probative value of DNA analysis in maternity and paternity
proceedings in comparative and domestic law.

Comparative Law

In comparative law, there are also two models for establishing origins.
On the one hand, there is the Germanic system, similar to the Nordic and com-
mon-law systems, which is based on the blood tie as the basis for establishing a
child’s origins and under which establishing the biological truth regarding the
child’s origins is the court’s primary objective; accordingly, the court is tasked
with securing the truth in the manner formulated as “with or against everyone,
by all means, and at any cost.” The other is the Romance model, based on
the principle of the voluntary establishment of the legal parent-child relation-
ship, in which greater attention is paid to psychosocial reality. The differing
approaches within these systems to biological truth also condition the courts’

' Draski¢, M. (2000). Dobrovoljno ili obavezno podvrgavanje medicinskom ve-
Stacenju u maternitetskim i paternitetskim parnicama? Law — Theory and Practice, 17(2),
22; Cveji¢-Janci¢, O. (2018). Refleksije o znacaju krvne veze u odnosima roditelja i dece.
Pravni zZivot, 607(9), 667-670, 674.
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different powers with respect to DNA evidence,'? as well as with respect to
whether or not the parties are required to undergo DNA testing. Comparative
analysis indicates two basic approaches to a party’s refusal to undergo DNA
analysis: (1) direct coercion/physical force (for example, in Germany with
police assistance),'® and (2) indirect sanctions (fines, imprisonment) or proce-
dural consequences (losing the case) that encourage cooperation.

In a large number of countries, including Germany, refusal to undergo
testing, as well as the DNA evidence obtained, constitutes a criterion evalu-
ated by the court within the framework of the principle of free evaluation of
evidence' — provided that it is not treated as the sole and decisive criterion in
evidentiary proceedings. This model differs from the English mechanism of
“drawing inferences” from refusal to take a DNA test,'” which often leads to
an unfavorable outcome in the litigation for the opposing party, even though
the other evidence supports the opposite conclusion. Namely, in England,
parentage is often resolved as an incidental, that is, a preliminary issue, for
example, in maintenance proceedings, where the preliminary issue of parent-
age determines the decision on the main issue, unlike in continental European
legal systems such as the French one, where a judgment on origins has an erga
omnes effect, making judges reluctant to deliver a judgment based solely on
procedural disobedience.!® In Greek law, there is a presumption that the oppos-
ing party’s allegations are true in the event of refusal to undergo a DNA test
where there are no special medical reasons.!”” Some countries prescribe fines
or imprisonment. For example, in Austria, fines, imprisonment, and even the
compulsory bringing of a person for testing are applied, though not physical
force, for the purpose of carrying out the test.!® In Italian law, third parties
may be punished by a symbolic fine because the outcome of the dispute does
not affect them.! In Switzerland, in addition to physical coercion, which was

12 Ponjavi¢, Z. (2023). Uticaj biomedicine na srodstvo. Belgrade: Official Ga-
zette, 164; See also: https://dnk.rs/Utvrdjivanje-ocinstva, accessed on December 10, 2025,
175-176.

13 Deutscher Bundestag, Zivilprozessordnung (ZPO), Berlin, 2005, para. 372a.

4 Ponjavi¢, Z. (2023). Op. cit., 175-176.

' Parliament of the United Kingdom. Family Law Reform Act 1969. London, 1969,
s. 20.

16 Frank, R. (1996). Compulsory physical examinations for establishing parentage.
International Journal of Law, Policy and the Family, 10(2), 207; Draski¢, M. (2000). Do-
brovoljno ili obavezno podvrgavanje medicinskom vestaéenju u maternitetskim i paterni-
tetskim parnicama? Law — Theory and Practice, 17(2), 20.

17 Draski¢, M. (2000). Op. cit., 602.

18 Frank, R. (1996). Op. cit., 208.

¥ Ibid., 207.
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prohibited even under the previous regulation,? indirect coercion through pun-
ishment for contempt of court is no longer permitted either.?!

Positive Law of the Republic of Serbia

In the law of the Republic of Serbia, the Family Law (hereinafter: the
FL) contains no special provisions on DNA analysis in maternity and paternity
proceedings. The relevant provision of the FL stipulates that, in proceedings
concerning family relations, the court may establish facts even when they are
not disputed between the parties, and may also investigate, of its own motion,
facts that neither party has put forward.?> Therefore, in these actions, the
court’s powers are based on the investigative principle. The FL also provides
that, in maternity and paternity actions, no default judgment may be rendered,
nor a judgment based on admission or waiver, and that the parties may not
enter into a court settlement.? In that sense, the use of all means of evidence is
allowed in these actions, including expert examination through DNA analysis.
The taking of this evidence is decided by the court at its discretion, upon a
party’s motion or ex officio. Such a position of the court serves the function of
establishing the biological truth, which, to a certain extent, corresponds to the
Germanic model.** In domestic case law, there are numerous judgments estab-
lishing a child’s origins even without expert medical evidence.”

In Serbia, DNA evidence is only one item of evidence, and not the key
criterion, in accordance with the principle of free evaluation of evidence under
the Law on Civil Procedure® (hereinafter: the LCP), under which the court
decides, according to its own conviction, on the basis of a conscientious and
careful assessment of each item of evidence separately, of all the evidence as a
whole, and on the basis of the results of the entire proceedings, which facts it
will consider proven. In this regard, the theory emphasizes that the expert wit-

2 Frank, R. (1996). Compulsory physical examinations for establishing parentage.
International Journal of Law, Policy and the Family, 10(2), 207-208.

2l Ponjavi¢, Z. (2023). Uticaj biomedicine na srodstvo. Belgrade: Official Gazette,
221-222.

22 Art. 205 of the Family Law.

2 Art. 258 of the Family Law.

24 Ponjavi¢, Z. (2023). Op. cit., 176.

2 Draski¢, M. (2000). Dobrovoljno ili obavezno podvrgavanje medicinskom ve-

Stacenju u maternitetskim i paternitetskim parnicama? Law — Theory and Practice, 17(2),
601-603.

26 Art. 8. Law on Civil Procedure, Official Gazette of the RS, No. 72/2011, 49/2013.
— decision of the Constitutional Court, 74/2013. — decision of the Constitutional Court,
55/2014, 87/2018, 18/2020, and 10/2023. — other law.
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ness must seek to provide the court with a “report offering the greatest possible
degree of reliable assistance in making the final decision.””’

If a party refuses to undergo DNA analysis, the court will likewise assess
that refusal on the basis of the above rule on the free evaluation of evidence,
but also on the basis of the rules on the burden of proof, according to which:

“If the court cannot establish a fact with certainty based on the evidence
presented (Art. 8), it will apply the rules on the burden of proof regarding the
existence of that fact.

The party claiming to have a right bears the burden of proving the fact
that is essential for the emergence or exercise of that right, unless otherwise
provided by law.

The party disputing the existence of a right bears the burden of proving
the fact that prevented the emergence or exercise of that right, or as a result of
which the right ceased to exist, unless otherwise provided by law.”?

Regarding the obligation to undergo DNA analysis in these proceedings,
there is no uniform position in domestic legal theory. Some authors believe
that the duty to cooperate and to undergo a DNA test is comparable to the
obligation to provide a joint document, arguing that the taking of a sample is
minimally invasive and relatively safe. Another group of authors, however,
emphasizes the protection of physical integrity and the adequacy of the free
evaluation of evidence, insisting on written informed consent in the presence
of a doctor.” There are also arguments in favor of mandatory DNA testing,
subject to a proportionality assessment where there are prima facie circum-
stances, that is, indicia justifying suspicion, “especially if it is carried out on
material separated from the body” (e.g., nails, hair).>° Nevertheless, there is a
noticeable agreement in theory regarding the position that the court’s decision
should not be based solely on the refusal to undergo a DNA test.’!

In legal theory, on the other hand, there is also disagreement as to
whether the rules on the objective burden of proof are in accordance with the

77 Musicki, D., Novakovié, S., Hancko-Mesaro$, C. (1994). Osporavanje braénog
oc¢instva. Glasnik of the Bar Association of Vojvodina, 64(4), 26.

2 Art. 231 of the LCP.

% Kovacek-Stani¢, G. (2014). Porodicno pravo: partnersko, decje i starateljsko
pravo. Novi Sad: Faculty of Law, University of Novi Sad, 288; Ponjavi¢, Z. (2023). Uticaj
biomedicine na srodstvo. Belgrade: Official Gazette, 164; See also: https://dnk.rs/Utvrdji-
vanje-ocinstva, accessed on December 10, 2025, 202.

3 Ibid., 210-211.

31 Dragki¢, M. (2000). Dobrovoljno ili obavezno podvrgavanje medicinskom vesta-
cenju u maternitetskim i paternitetskim parnicama? Law — Theory and Practice, 17(2), 21;
Ponjavi¢, Z. (2023). Op. Cit., 216.
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investigative principle.’ In the judgment Jevremovié v. Serbia, which found,
inter alia, a violation of Article 8 of the ECHR, the ECtHR did not find the
rules on the burden of proof themselves inadequate, but rather the practice of
repeatedly quashing judgments and remanding the case for retrial in appellate
proceedings, which, inter alia, also led to the finding of a violation of the right
to a hearing within a reasonable time under Article 6 of the ECHR.3

The author believes that the current rule on the burden of proof is prob-
lematic, where indicia (e.g., correspondence, witnesses) do not lead the court
to a reasonable degree of conviction when establishing parentage, thereby
prolonging uncertainty regarding parentage. Accordingly, when there is other
evidence, i.c., indicia of parentage, the author proposes the introduction of a
rebuttable statutory presumption of parentage in the event of refusal to undergo
DNA analysis that is not justified by medical reasons, which would shift the
burden of proof solely onto the “non-compliant” party. The introduction of
fines should also be considered.

Law on Missing Babies

Although it does not regulate maternity and paternity proceedings, the
Law on Establishing the Facts about the Status of Newborn Children Suspected
of Having Disappeared from Maternity Hospitals in the Republic of Serbia*
(Law on Missing Babies) is significant for our analysis because, in civil mat-
ters, it expressly regulated, for the first time, the conduct of DNA analysis for
the purpose of establishing biological parentage — here a relevant element for
establishing the truth about the status of missing newborn children.

The Law on Missing Babies was adopted in order to implement the obli-
gations of the Republic of Serbia arising from the judgment of the ECtHR
in Zorica Jovanovié v. Serbia® , and with the aim of establishing the truth
about the status of missing newborn children under the conditions set out in
this Law, through one-party non-contentious proceedings based on the investi-
gative principle and the principle of urgency.

A motion for the establishment of facts and a claim for the award of
compensation for non-pecuniary damage could be filed until November 3,
2020, at the latest. After the court decisions made on the basis of this Law

32 Bodiroga, N. (2025). Gradansko procesno pravo. Belgrade: Official Gazette, 364;
Petrusi¢, N. (2024). Gradansko procesno pravo. Knj. 1. — Parnic¢no procesno pravo. Nis:
Faculty of Law, University of Ni§, 342.

3 Jevremovic¢ v. Serbia, (App. no. 3150/05), October 17, 2007.

** Law on Establishing the Facts about the Status of Newborn Children Suspected of
Having Disappeared from Maternity Hospitals in the Republic of Serbia, Official Gazette
of the RS, No. 18/2020.

33 Zorica Jovanovic v. Serbia, (App. no. 21794/08), March 26, 2013.
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become final in all initiated proceedings, the Law ceases to have effect, except
for the provisions regarding the establishment of a commission tasked with the
collection of facts.*

Article 19 of this Law stipulates that the court may order DNA analysis
to establish the facts about the status of a missing newborn child, with the
authority to request a search of the National DNA Registry, and that the data
obtained through DNA analysis may be used exclusively for the purpose of
conducting these proceedings. Samples could be taken from a wide range of
persons, including human remains, under different regimes for:

The applicant (parents, close relatives, and a person who doubts their
own origins) — who was required to provide a sample, unless this would result
in harm to their health; in the event of unjustified refusal, the proposal was
deemed withdrawn. This leads to the discontinuance of the proceedings, as a
stricter procedural sanction than the application of the rules on the burden of
proof under the LCP, given that a sample from the applicant is indispensable
as the primary item of evidence for comparing DNA profiles and for the fur-
ther course of the proceedings;

Third parties (e.g., medical staff, adoptive parents) — the taking of a
sample was entirely voluntary, exclusively on the basis of written consent.

An analysis of the application of this Law from the perspective of
awarding compensation for non-pecuniary damage for a violation of the right
to respect for family life led to the conclusion that it solely served the purpose
of appeasing parents’ claims through compensation for non-pecuniary dam-
age.’” The results of the analysis indicate that, in the vast majority of cases,
namely 413 of them (68% out of a total of 651), the court, after conducting
the proceedings, was unable to establish what had happened to the child and
merely recorded that state of affairs. In only 16 cases did the court, after con-
ducting the proceedings, establish facts concerning the child’s status. In all 16
of those cases, the court established that the child had died. In no case were
other circumstances established that would explain what had happened to the
child. The remaining 175 cases were concluded in another manner (29%), by
decisions of a procedural nature or by decisions rejecting the motion to initiate
proceedings for the establishment of facts.* In 604 out of a total of 651 cases
(93%), a claim for the award of fair monetary compensation for non-pecuniary
damage was also made, and that claim was granted in 404 cases (67% of the

36 Arsenijevi¢, B. (2025). Dosudivanje naknade nematerijalne $tete u sluc¢ajevima
nestalih beba — iskustva primene zakona. Glasnik of the Bar Association of Vojvodina,
85(2), 425.

37 Ibid., 440.

3 Ibid., 435-436, 440.
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proceedings in which the claim for compensation for non-pecuniary damage
was decided). Of those, in 399 cases the claim was granted in decisions stat-
ing that the child’s status could not be established, and in only 5 cases was the
claim granted in decisions establishing facts concerning the child’s status. The
court rejected the claim for compensation for non-pecuniary damage in a total
of 25 cases (4%). Of those, in 14 cases the claim was rejected together with a
decision stating that the child’s status could not be established, and in 11 cases
together with a decision establishing facts concerning the child’s status.*

The author points out that such a state of affairs is in direct contradic-
tion with the position of the ECtHR, expressed in Zorica Jovanovié v. Serbia,
that any award of compensation for non-pecuniary damage does not constitute
an effective remedy in respect of the applicant’s principal claim — namely, to
obtain information about the real fate of her son.** Although the subject matter
of this analysis was neither the courts’ practice in exercising their investiga-
tive powers nor their practice with regard to DNA analysis, it is justified to
conclude that the possibility of conducting DNA analysis, although provided
for by law, remained in practice unused or marginalized, and that the reasons
for the foregoing state of affairs lie in part in the inconsistency between the
investigative principle under Article 8 of this Act and the principle of volun-
tary sampling from key third parties, which is unjustified having regard to the
sanctions applicable to witnesses under Article 20 of this Law.

THE CASE LAW
OF THE EUROPEAN COURT OF HUMAN RIGHTS
— RESEARCH METHODOLOGY AND FINDINGS

For the purposes of the empirical research into the case law of the
ECtHR, the sample was formed purposively. To that end, the author accessed
the HUDOC database at the web address: https://hudoc.echr.coe.int

Using the advanced search function, the following was first entered in
the “text” field:

“(“mandatory” OR “refusal” OR “compel” OR “court order” OR “order” OR
“obligation” OR “obligatory”’) AND (“DNA” OR “genetic”’) AND (“parent-
age” OR “paternity” OR “maternity” OR “parentage”)”.

¥ Arsenijevi¢, B. (2025). Dosudivanje naknade nematerijalne $tete u slu¢ajevima
nestalih beba — iskustva primene zakona. Glasnik of the Bar Association of Vojvodina,
85(2), 435-436.

40 Ibid., 440.
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Then, in the side menu, the filter “Article 8 and the keywords “(Art. 8)
Right to respect for private and family life” were selected. The search covered
the period from 1 January 2000 to 10 December 2025, which resulted in a
total of 69 decisions being identified. In the next stage, all 69 decisions were
analyzed using content analysis in order to identify those in which the issue
of the mandatory nature of DNA testing and its probative value was explicitly
considered in the context of Article 8 of the ECHR. The following variables
were used in the analysis:

Does the case concern maternity/paternity proceedings before a national
court (yes/no)?

Is there an explicit position of the ECHR on the compulsory nature of
DNA testing, the consequences of refusal, the admissibility, or the probative
value of DNA evidence (yes/no; brief description)?

An assessment of whether a “fair balance” had been struck and the final
outcome of the proceedings (violation/no violation of Article 8 of the ECHR).

By applying the first variable, a total of 29 decisions related to mater-
nity/paternity proceedings were identified. Due to the limited scope of the
paper, three decisions were selected from this smaller group using the case-
study method, on the basis of the following criteria:

Mikuli¢ v. Croatia, as the chronologically first to deal directly and in its
entirety with the legal consequences of refusal to undergo testing;

Mifsud v. Malta, as the key case on the issue of the compulsory testing
of living persons;

Moldovan v. Ukraine, which mainly concerns the issue of admissibility
and probative value of DNA evidence — building on existing scholarship in
which the ECtHR’s positions on the protection of the stability of the socio-
logical (legal) family have already been analyzed in detail;*' here, the author
analyzes the relationship between biological truth and social factors from the
perspective of establishing/disputing parentage where no socio-emotional rela-
tionship exists with the “legal” (sociological) parent.

The findings of the research into the ECtHR’s case law are set out below.

Mikulié¢ v. Croatia

Mikuli¢ v. Croatia® is a decisive case for the analysis of the State’s
positive obligations under Article 8 of the ECHR with regard to the question

4 See, for example: Novakovi¢, U. (2017). Bioloska istina i(ili) stabilnost porodi¢-
nog zivota u svetlu Konvencije o pravima deteta i najnovijih standarda Evropskog suda za
ljudska prava. Pravni Zivot, 600(10), 227-248.

* Mikuli¢ v. Croatia (App. No. 53176/99), February 7, 2002.
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whether the State did enough to enable the child’s right to know their origins
to be realized.

The facts were such that, in paternity proceedings before a national
court, the putative father evaded a court order for DNA testing as many as six
times. Owing to procedural passivity and the absence of effective enforcement
mechanisms or clear legal consequences for obstruction under Croatian law at
the time, the proceedings remained stalled for years. In the proceedings before
the national courts, there were serious violations of procedural law and multi-
ple adjournments of hearings.

In its decision, the ECtHR found multiple violations of the ECHR,
including a violation of Article 8 on account of the lack of effective procedural
measures to strike a fair balance between the interests of the child and those of
the putative father, so that the applicant’s “prolonged uncertainty” amounted
to a failure to respect her right to respect for private life. It concluded that
a system that does not provide for coercive measures in such proceedings is
acceptable only on condition that it affords “alternative means” for the speedy
and independent establishment of paternity, and that the general power of the
court to freely evaluate the evidence was not a sufficient and adequate alter-
native mechanism. This is also confirmed by the County Court’s judgment
quashing the first-instance decision, on the ground that paternity could not be
based primarily on the avoidance of testing. At the same time, while taking
into account the States Parties’ “margin of appreciation,” the ECtHR points to
more effective comparative systems in which, where the defendant refuses to
cooperate, either coercive measures (a fine/imprisonment) or procedural sanc-
tions (statutory presumptions of paternity as a direct consequence of refusal to
undergo testing) are applied.

In 2003, Croatia adopted a new Family Law (hereinafter: the FL RC),
which provided for the possibility of medical expert examination, “in accord-
ance with the achievements of contemporary science” in such proceedings. It
prescribed a maximum period of three months for waiting for the taking of this
evidence, and further provided that, upon expiry of that period, the hearing
would proceed regardless of whether that evidence had been taken, and that
the court would assess the significance of a failure to respond to a summons
for expert examination or of one party’s refusal to allow the expert examina-
tion to be carried out.* This provision has been retained in the current FL RC,
which also provides that, in such proceedings, the advance payment for the
costs of the expert examination is to be paid from court funds.** The author is

4 Art. 292 of the Family Law, Narodne novine, No. 116/03.
4 Arts. 390 and 391 of the Family Law, Narodne novine, No. 103/15, 98/19, 47/20,
49/23, 156/23.
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of the opinion that the courts will not render a judgment to the detriment of the
party who refused DNA analysis solely on the basis of that refusal, given that,
under Croatian law, a judgment in such proceedings has an erga omnes effect.

Mifsud v. Malta

The judgment in Mifsud v. Malta® defined the limits of proportionality
and justification for mandatory (compulsory) DNA testing in such proceedings.

As regards the facts, the Maltese courts, acting on Ms X’s claim for the
establishment of paternity, ordered the putative father (Mr Mifsud) to undergo
a DNA test. The order was issued on the basis of statutory provisions author-
izing the court to order genetic testing without the party’s consent, whereby
the lack of the individual’s consent is de facto overcome (substituted) by a
compulsory court order. The applicant opposed that order, relying on the right
to respect for private and family life under Article 8 of the ECHR.

The disputed issue was whether the mandatory wording of the domestic
law in itself constituted a violation of Article 8, or whether the proceedings
as a whole, including two instances of constitutional jurisdiction, nevertheless
secured a fair balance. The ECtHR found that there had been no violation of
Article 8 of the ECHR and that a fair balance had been achieved in the inter-
ference with Mr Mifsud’s private life, given that there had been constitutional
and judicial review of the proportionality of the competing interests before
compulsion was applied. The specific arguments were as follows.

According to the ECtHR, the testing order was in accordance with the
law (Art. 100A of the Maltese Civil Code) and pursued a legitimate aim — the
protection of Ms X’s right to establish her identity and origins. It was then
emphasized that, although the law appears mandatory, in practice a DNA
test will not be ordered unless there are prima facie indicia justifying it, for
example, the fact that the applicant had been present in her life for years, had
provided her with real property for housing, had stood as godfather to her
child, and the like. In addition, a constitutional remedy was available to the
applicant, and the constitutional courts carried out a detailed proportionality
analysis before the final order was made and concluded that the daughter’s
interests outweighed the father’s interests, which de facto substituted for the
lack of discretionary power on the part of the civil court. Furthermore, the
use of a buccal swab (from the inside of the cheek) was assessed as a mini-
mally invasive measure that did not constitute a significant intrusion upon
bodily integrity. Finally, the process was considered fair because the applicant
had had an opportunity to participate at all stages of the proceedings, submit

4 Mifsud v. Malta (App. No. 62534/00), December 15, 2006.
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evidence, initiate constitutional proceedings, and challenge the test results,
thereby ensuring his procedural safeguards (the right to defend himself and the
principle of equality of arms), since the opposing party had not been relieved
of the burden of proof.

Therefore, mandatory DNA testing is justified if the procedure is fair
and if proportionality has been thoroughly assessed by the national courts.

Moldovan v. Ukraine

The judgment in Moldovan v. Ukraine*® stands out in the ECtHR’s most
recent case law because it emphasizes the supremacy of biological (scientific)
truth over legal formalism.

The facts were such that the domestic courts in Ukraine rejected a claim
for the establishment of paternity despite a DNA test showing a 99.9999%
probability of paternity. The rejection was justified by reliance on the outdated
1969 Family Code, which, for the establishment of paternity, required proof
of “social” circumstances (cohabitation and a shared household before the
child’s birth, the joint raising or maintenance of the child, or reliable evidence
of acknowledgment of paternity).

In its judgment, the ECtHR found a violation of Article 8 of the ECHR
as a result of the State’s failure to comply with its positive obligation to ensure
the individual’s right to know his origins as part of the right to respect for pri-
vate life, owing to the domestic courts’ failure to examine the DNA evidence
submitted “sufficiently thoroughly.” First, relying on its earlier case law, the
ECtHR reiterated that a DNA test is “the only scientific method of determining
accurately the paternity of a child” and that its probative value “substantially
outweighed” any other evidence. It further characterized the mechanical appli-
cation of an outdated law as equivalent to “inflexible time-limits or other
procedural limitations” that make the establishment of paternity practically
impossible. The problem is that this law was enacted at a time when DNA test-
ing was unavailable, and this is therefore qualified as an arbitrary disregard for
the truth. The judgment also emphasized that, for the first time in the appellate
proceedings, the Appellate Court, in a summary, superficial, and unreasoned
manner, called into question the reliability of the DNA test (because of the
manner in which the blood sample had been transported — by private courier
services and by members of the applicant’s family), without taking additional
steps, such as hearing the expert or ordering a new expert examination, which
amounted to a breach of the procedural guarantees under Article 8.

4 Moldovan v. Ukraine (App. No. 62020/14), March 14, 2024.
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This judgment sends the message that laws must be enacted and
applied in a manner that ensures the effective protection of rights, and that
courts are required to thoroughly examine all relevant evidence, especially
evidence obtained by means of modern, reliable, and scientifically grounded
DNA analysis.

CONCLUSION

Comparative legal analysis, including Serbian law, shows that in most
legal systems a slight preference is given to the protection of the individual’s
physical integrity (with the exception of Germany, which gives primacy to
biological truth), but that indirect coercion, through procedural consequences
or penalties, is nevertheless used to exert mild pressure on parties to undergo
DNA analysis in maternity and paternity proceedings.

Based on an analysis of the ECtHR’s case law, three key principles have
been synthesized that define the States’ positive obligations under Article 8 of
the ECHR with regard to the (non-)mandatory nature and probative value of
DNA analysis in these proceedings.

The first principle is the principle of procedural efficiency. States must
ensure effective and expeditious proceedings. The absence of coercion must
be offset by effective alternative means for the speedy issuance of a decision.

The second principle is the principle of proportionality and minimal
invasiveness. Ordering DNA testing is permissible only where there are prima
facie indicia and following thorough judicial balancing of the rights of the
child and the putative parent. The principle of minimal invasiveness in sam-
pling must always be respected.

The third principle is the principle of the primacy of biological truth
over legal formalism. Domestic courts are required to examine DNA evidence
thoroughly. Arbitrary disregard of biological truth, by giving precedence to
outdated laws, violates Article 8 of the ECHR.

The ECtHR’s case law increasingly affirms the primacy of biological
truth, which is most commonly applicable where no socio-emotional relation-
ship exists between the child and the “legal” parent. However, where such a
relationship does exist, the decision to admit DNA evidence and the evalua-
tion of that evidence must result from a careful balancing of all interests. In
this context, the best interests of the child are the primary, but not the sole,
criterion. Accordingly, biological truth will not be established where doing
so would bring more harm than benefit, which is consistent with the child’s
right to know their origins “as far as possible” under Article 7 of the Conven-
tion on the Rights of the Child. The author therefore subscribes to the position
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favoring the limited use and probative value of DNA analysis. The author also
subscribes to the position favoring relatively voluntary submission to testing
in these proceedings and, where there is other evidence, that is, indicia of par-
entage, as well as the introduction of a rebuttable statutory presumption of
parentage in the event of refusal to undergo DNA analysis that is not justified
by medical reasons, which would shift the burden of proof solely onto the
“non-compliant” party. The introduction of fines should also be considered.
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SAZETAK: U radu je iz ugla iskusnog prakti¢ara dat sveobu-
hvatan prikaz odredaba domaceg procesnog zakonodavstva o nacinu
utvrdivanja ¢injenica u krivicnom postupku, sa posebnim naglaskom
na nezakonite dokaze, uz kriticku analizu odredenih resenja, kako iz
aktuelnog propisa, tako i iz nacrta izmena i dopuna Zakonika o krivic-
nom postupku, ali i kroz aktuelnu sudsku praksu.

Kljucne reci: kriviéni postupak, dokazi, nezakoniti dokazi

UvVOD

Govoriti o zakonskim resenjima koja utvrduju pravila za ocenu zako-
nitosti, odnosno nezakonitosti dokaza u krivicnom postupku, predvidenih u
nacrtu izmena i dopuna Zakonika o krivicnom postupku nemoguce je, ako
se na samom pocetku analize ne postave osnovi, okviri i pravila koja odre-
duju znacaj, vaznost i nacin izvodenja dokaza u krivicnom postupku. A osnov
jeste u tome da su dokazi, odnosno Cinjenice koje iz njih proizilaze, jedna od
dve klju¢ne komponente sudske odluke, gde bi druga odlucujucéa bila pravna
norma koja se primenjuje na utvrdeni ¢injenic¢ni osnov.

" e-mail: dejan.terzic@ns.ap.sud.rs, sudija.
™ Rad je primljen 10. 12. 2025, a prihvacen je za objavljivanje 27. 2. 2026. godine.
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Ako materijalno krivicno pravo propisuje uslove pod kojima se na uci-
nioca odredenog ponaSanja, koje je u zakonu propisano kao krivi¢no delo,
ima primeniti krivi¢na sankcija, kao reakcija drustva na takvo delo i izvr$ioca,
onda procesno krivi€no pravo propisuje pravila da niko nevin ne bude osuden,
a da se uciniocu kriviénih dela izrekne krivicna sankcija pod uslovima koje
propisuje krivi¢ni zakon, na osnovu zakonito i pravi¢no sprovedenog doka-
znog postupka. Prema tome, ocigledno je da iz ove sinergije propisa proizilaze
prava i obaveze organa postupka, pre svega u smeru dokazivanja, odnosno pri-
kupljanja potrebnih dokaza i njihovog izvodenja pred sudom, ali i u postupku
odlucivanja, ocenom izvedenih dokaza i donoSenjem sudske odluke na osnovu
njihove sadrzine uz adekvatnu primenu zakonskih propisa.

S obzirom na temu rada, orijentacija u pogledu propisa koji reguliSu
oblast kriviénog prava bi¢e prema njihovim delovima koji se odnose na aktiv-
nost suda u ¢injeni¢noj oblasti, najpreciznije, na samo utvrdivanje €injenica
koje se opet, u skladu sa pravnom teorijom i praksom, svodi na izlaganje o
dokazima kao srediStu svakog sudskog postupka, tj. o nafinu utvrdivanja
¢injenica u krivicnom postupku, a u najuzem smislu o tome koje dokaze po
zakonu mozemo Kkoristiti za utvrdenje Cinjenica na kojima se moze zasnivati
odluka suda, a koje ne.

Za sudenje, i posebno donosenje sudske presude kao cilja i ostvarivanja
smisla samog sudskog postupka, od najveéeg je znacaja da sud pravilno, Sto
podrazumeva zakonitost, sprovede dokazni postupak i pravilno i ta¢no utvrdi
¢injeni¢no stanje, kao osnov za donosenje svoje odluke. U postupku utvrdiva-
nja Cinjeni¢nog stanja krije se i najve¢i problem sudenja, svakako ne 1 jedini,
a to je tzv. sukob teznji, one za, uslovno receno, efikasnos¢u sudenja i ostvari-
vanja prava drzave na kaznjavanje (ius puniendi) u brzom, ta¢nom i pravilnom
donosenju odluke koja ¢e biti izraz pravilno utvdenih i ocenjenih ¢injenica
s jedne, ali 1 one za pravilnom primenom propisa koji garantuju prava okri-
vljenog u postupku, ne samo kao procesnog subjekta ve¢ i kao li¢nosti, dakle
potpune zastite njegovih ljudskih prava i slobode, sa druge strane. U svakom
slucaju, re¢ je o balansu teznji i potreba, one da niko nevin ne bude osuden
ali i da se osudi krivac za izvrSenje krivicnog dela, ali samo i iskljuc¢ivo po
zakonu, koji je ograniCenje svakoj samovolji i nasilju.

Kako je to ve¢ konstatovano, potpuno i pravilno utvrdeno ¢injeni¢no
stanje jeste sam temelj presudenja, osnov za primenu zakona, pa se logi¢no
nalazi u sredistu paznje nastojanja za ostvarenje naizgled protivre¢nih interesa
koji se pojavljuju tokom sudenja i koji su navedeni u dosada$njim redovima.

Nije lako uskladiti ove dve legitimne teznje, usled ¢ega je tako neop-
hodna i presudna uloga suda u postupku, koji je garant pravilne primene
zakona i ostvarivanja pravde, kako se moze u kona¢nom i nazvati postizanje
balansa izmedu dva naoko suprotstavljena interesa. Ova uloga je neprekidna,
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pocinje ve¢ prilikom prethodnog postupka, kada je i pocetak prikuplja-
nja dokaza (gde se kontroliSe zakonitost nacina prikupljanja, s tim da sud u
vecoj meri 1 sam u tome ucestvuje, izdajucéi razne vrste naredbi u postupku
pribavljanja dokaza), preko kontrole optuznice (gde donosi odluku o njenoj
osnovanosti i dokazima koji je potkrepljuju), te sudenja u kome dokaze izvodi
i ocenjuje ih, pa na osnovu njih donosi svoju odluku. Medutim, donosenjem
presude, se ne iscrpljuje uloga suda u prikupljanju i oceni dokaza, jer je uvek
moguce da se pojavi neki dokaz koji bi svojom sadrzinom mogao izmeniti ve¢
donetu pravosnaznu, sudsku presudu, samo u korist okrivljenog, usled cega
bi u postupku odlucivanja o postojanju i znacaju tog dokaza sud prvo odluci-
vao o dozvoljenosti ponavljanja pravosnaznog postupka, a ukoliko ponavljanje
dozvoli, onda bi na osnovu njega odluc¢ivao i u meritumu. Dakle, sud je taj koji
vecinski sprovodi kontrolu primene pravila o prikupljanju dokaza, a sustinski
sam odlucuje o njihovoj zakonitosti, izvodenju i dokaznoj snazi, pri cemu od
ovih aktivnosti direktno zavisi pravilnost i zakonitost sudske odluke. U tome
se konacno i manifestuje uspostavljanje balansa izmedu druStvene teznje za
efikasnosc¢u sudskog postupka, da se uciniocu krivicnog dela izrekne krivi¢na
sankcija pod uslovima koje propisuje krivicni zakon, uz istovremeno posto-
vanje ljudskih prava i sloboda okrivljenog, da niko nevin ne bude osuden i
da postupak koji se sprovodi i u kome se odluka donosi bude zakonito i pra-
vi¢no sproveden.

POJAM I ZNACAJ DOKAZA U SUPENJU

Osnovni zadatak suda tokom sudenja jeste utvrdivanje ¢injenica putem
izvodenja dokaza i eventualno raspravljanje spornih pravnih, pre svega pro-
cesnopravnih, ali i materijalnopravnih pitanja. Dok se ova potonja mogu
raspraviti 1 van glavnog pretresa, izvodenje dokaza, izuzev u ograni¢enom
broju slucajeva i iz naro¢ito vaznih razloga, moguce je samo na glavnom pre-
tresu, zbog €ega se on i odrzava. Ukoliko analiziramo odredbe koje se odnose
na tok i sadrzaj glavnog pretresa, ve¢ samim prostim zaklju¢ivanjem mozemo
shvatiti da je smisao njegovog odrzavanja upravo izvodenje dokaza, zbog toga
Sto se u atmosferi javnog i1 kontradiktornog pretresa, dokazi, od kojih zavisi
sudska odluka, a time prava i obaveze ali i sudbina okrivljenog i onih koji su
osteceni njegovim protivzakonitim postupanjem, najcelovitije izvode i raspra-
vljaju, uz potpunu primenu procesnih pravila o izvodenju, te istu takvu zastitu
prava ucesnika u postupku. Ta zastita garantuje potpunu proveru sadrzine
izvedenih dokaza, nacinom koji propisuje zakon putem njihove kriticke ocene,
osporavanjem i izvodenjem dokaza koje oni predloze, u cilju potvrde svojih
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stavova 1 tvrdnji. Zbog toga je dokazni postupak najznacajniji deo glavnog
pretresa, a time i krivicnog postupka.
Rezultat izvodenja dokaza jesu Cinjenice,

»--.pojave u stvarnosti u kojima se sastoje uvjeti materijalnog krivi¢nog prava
za primjenu krivicne sankcije u konkretnom slucaju i uvjeti procesnog prava

T

za vodenje krivicnog postupka i vr§enje procesnih radnji‘,

kako ih naziva prof. V. Bajer. Ve¢ samo i iz ovih nekoliko uvodnih recenica
nesumnjivo se moze zakljuciti da su ¢injenice i predmet i svrha dokazivanja,
zbog Cega se kod nekih pravnih teoreticara usled ove bliske organske veze ¢ak
1 mesaju pojmovi ¢injenica i dokaza.

Dokazivanje je sredstvo za utvrdivanje Cinjenica. Dokazivanje se vrsi
izvodenjem i1 ocenom dokaza i samo je sud ovlaséen da izvodi dokaze tokom
sudenja. Dokazom se, pak, smatra izvor saznanja kojim se utvrduju odluc¢ne
¢injenice, one koje su neophodne da bi se na njih primenila kakva zakonska
odredba. Ova definicija leksicki se uoblicava na vise nacina, no, sustina koja
je navedena, njihovo je pravo i u osnovi jedino znacenje. Pokusaji su u prav-
noj teoriji razdvajanja pojmova dokaza od dokaznog sredstva. Medutim, u
nasoj teoriji o dokazima polazi se od realistickog stanovista, gde se Cinjenice
u krivicnom postupku utvrduju putem izvora saznanja, a te izvore saznanja
na osnovu kojih se utvrduju ¢injenice nazivamo dokazima ili dokaznim sred-
stvima, pa se usled toga samo teoretski razlikuju dokaz od dokaznog sredstva,
kao npr. sadrzina iskaza svedoka, kao dokaz, od samog svedoka, kao doka-
znog sredstva, ili sadrzina video-snimaka, u smislu dokaza, i video-zapisa na
kome se snimak nalazi, kao dokaznog sredstva. Iz ove komparacije se veé
jasno vidi, u skladu s aktuelnom sudskom praksom, da je o€ito re¢ o teoretskoj
distinkciji, koja je u praksi potpuno zanemarena upravo zbog prevelikog zna-
¢aja samog dokaza i dokazivanja u sudskom postupku. Ipak, moze se potvrditi
da su dokazi saznanja, proistekli iz dokaznih sredstava, oni su osnov za utvr-
denje cCinjenica, ali nisu ¢injenice po sebi. Ovo zbog toga Sto su oni predmet
kriticke provere suda, analitickim i sintetickim metodima, zakonski nazvane
ocenom. Ocena dokaza po svojoj sustini predstavlja ocenu njihove vrednosti
u odnosu na ¢injenicu koja je predmet dokazivanja, odnosno ¢ije se postojanje
dokazuje. Ovo znaci da se ocenom nekog dokaza procenjuje u stvari njegova
snaga, kojom on, putem svoje sadrzine i uverljivosti, uverava o postojanju
¢injenice o kojoj svedoci.

Dve su osnovne teorije utvrdivanja vrednosti dokaza: zakonska teorija o
vrednovanju dokaza i teorija slobodne ocene dokaza. Kroz vreme je zakonom
bio propisivan odnos suda prema dokazima, Sto znaci da je on bio u direktnoj

' Bayer, V. (1978). Jugoslavensko krivicno procesno pravo, knj. 2. Zagreb:
Informator.
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zavisnosti od stava zakonodavstva, a ne od onoga ko zakon primenjuje. U
ranijem istorijskom periodu zakonodavstvo se uglavnom oslanjalo na primenu
teorije o zakonskom vrednovanju dokaza, dakle, strogo formalnom i rigidnom
stavu u odnosu na vrednost pojedinih dokaznih sredstava. Zakonodavac je u
samom zakonu egzaktno odredivao vrednost svakog dokaznog sredstva, pa je,
logicno, tada najvecu snagu imalo upravo priznanje okrivljenog lica. Karak-
teristi¢no je da je sud bio u obavezi da se strogo pridrzava zakona, priznaju¢i
dokazima zakonom propisanu vrednost, sa malom merom samostalnosti i kri-
ti¢nosti u oceni. Nakon Francuske burzoaske revolucije 1789. godine, u praksi
je istav o zakonskoj oceni dokaza evoluirao, zbog ¢ega je ve¢ pocetkom X VIII
veka zamenjen stavom o slobodnoj oceni dokaza, koja podrazumeva da sud
sam, slobodno utvrduje vrednost dokaza po osnovu slobodnog sudijskog uve-
renja, naravno u granicama Ustava i zakona, po pravilima logike o pravilnom
miSljenju i zakljuc¢ivanju. Ovaj sistem, kao civilizacijska tekovina, zadrzao se
do danasnjeg dana.

Da bi dokaz bio temelj utvrdenja neke Cinjenice u krivicnom postupku,
nuzno je da bude pribavljen i izveden po ta¢no odredenim pravilima, uglav-
nom propisanim zakonom, posle Ustava, aktom najviSe pravne snage u svakom
pravnom sistemu. Time se potvrduje znacaj dokaznog postupka, ali i vaznost
zaStite prava okrivljenog u postupku od posledica odgovornosti na osnovu
nezakonitih dokaza. Pored izvodenja i ocene dokaza po utvrdenim zakonskim
pravilima, oni se ocenjuju i na osnovu tzv. slobodnog sudijskog uverenja, osla-
njanjem sudije koji vr$i ocenu dokaza, prilikom ocenjivanja njegove vrednosti,
na opsteprihvacene standarde logike i znanja, iskustva i uobicajene psiholoske
standarde — one za koje nije potrebno kakvo specijalisticko, stru¢no znanje, ve¢
ono koje poseduje osoba sa prosecnim zivotnim iskustvom — kao i na osnovu
standardnih obrazaca kriminalistike. Svakako, sud je duzan da tu ocenu obra-
zlozi, zbog njene Cinjenicne i zakonske proverljivosti, u obrazlozenju pismeno
izradene presude. Sve ove aktivnosti predstavljene su u svom sukusu kroz
odrebe ¢l. 16, st. 2. 1 3. ZKP: da je sud duzan da nepristrasno oceni izvedene
dokaze i da na osnovu njih sa jednakom paznjom utvrdi ¢injenice koje terete
ili idu u korist okrivljenom. Izvedene dokaze koji su od znacaja za donoSenje
sudske odluke, sud ocenjuje po slobodnom sudskom uverenju.

Ve¢ je istaknuto da su predmet dokazivanja Cinjenice, pre svega
odluc¢ne, kako je propisano u ¢l. 83. ZKP, a to su one koje ¢ine obelezja kri-
vi¢nog dela ili od kojih zavisi primena neke druge odredbe krivicnog zakonika
ili pak primena procesnih odredbi. Osim njih, u dokaznom postupku utvrduju
se i pomoéne Cinjenice, koje na posredan nacin ukazuju na postojanje odlucne
¢injenice. Jedino se ne dokazuju Cinjenice Cije se postojanje pretpostavlja, tzv.
oborive i neoborive pretpostavke, kao i one koje okrivljeni priznaje na na¢in da
je nepotrebno njihovo dokazivanje, pre svega iz razloga procesne ekonomije,
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ili da saglasnost stranaka o tim ¢injenicama nije u suprotnosti sa drugim doka-
zima. Nesporno i vec¢ isticano, ove Cinjenice se utvrduju isklju¢ivo na osnovu
zakonitih dokaza, onih koji su pribavljeni i izvedeni na zakonom propisan
nacin, kako propisuju odredbe ¢l. 82. ZKP. Nezakonite dokaze definiSe ¢l. 84.
ZKP, a to su oni koji su pribavljeni suprotno ¢l. 16, st. 1. Zakonika: po krajnje
uopsStenom opisu, re¢ je o dokazima koji su, posredno ili neposredno, sami
po sebi ili prema nacinu pribavljanja u suprotnosti sa Ustavom, ZKP, drugim
zakonom 1ili opSteprihvac¢enim pravilima medunarodnog prava i potvrdenim
medunarodnim ugovorima.

Dokazni postupak najznacajniji je deo glavnog pretresa, jer je glavni
pretres po pravilu jedino mesto gde se dokazi i izvode uz svestrano raspravlja-
nje o njihovoj sadrzini i zakonitosti. Dokazni postupak je 1 najznacajniji deo
kriviénog postupka, jer je utvrdivanje ¢injenica sustina sudenja po pravilu da
mihi factum dabo tibi ius. Zbog toga je od velikog znac¢aja odgovor na pitanje
na kome lezi teret dokazivanja, odnosno zakonsko pravilo o tome ko od stra-
naka u postupku treba sta da dokaze, da bi uspeo u krivicnom postupku. Po
tome, teret dokazivanja predstavlja zadatak procesnih stranaka, da u skladu sa
zakonskim pravilima, predlazu dokaze u cilju utvrdenja ili osporavanja odluc-
nih ¢injenica. Prema ¢l. 15. ZKP, teret dokazivanja je u osnovi na tuziocu, a u
skladu sa iskonskom pretpostavkom nevinosti okrivljenog, koja je u osnovi i
postupanja in dubio pro reo. Sve ovo ukazuje na to da je dokazivanje obaveza
za tuzioca, a pravo za okrivljenog, koji u slucaju osporavanja kakvog dokaza,
za koji smatra da mu ide na Stetu, ima pravo, ali ne i obavezu, da predlaze
dokaze koji mu idu u korist i koji bi svojom sadrzinom postojec¢i dokaz ospo-
rili ili ga doveli u pitanje. Citav niz prava u postupku ima okrivljeni, kako
bi njihovim koriS¢enjem ojac¢ao svoju odbranu i na zakonit nacin osporio
sadrzinu ili verodostojnost dokaza koje javni tuzilac predlaze u prilog dokazi-
vanja navoda svog optuznog akta. Na ovom mestu nema svrhe nabrajati sva ta
zakonska prava, ve¢ je dovoljno navesti da su ona propisana odredbama ¢lI. 68,
st. 1,t.1,9.110. 1 ¢l. 86. ZKP.

lako smo se aktuelnim zakonskim reSenjima ZKP konceptualno veoma
priblizili adverzijalnom krivicnom postupku, u samom Zakoniku postoje kon-
cepcijske nedoslednosti koje ga ne drze potpuno na tom kursu, a jedna od njih
je propisivanje mogucnosti da sam sud naloZi strankama predlaganje dopun-
skih dokaza ili izuzetno sam odredi da se takvi dokazi izvedu, pod uslovom da
su izvedeni dokazi protivrecni i nejasni i da je izvodenje novih dokaza neop-
hodno da bi se predmet dokazivanja svestrano raspravio. To direktno znaci da
se obaveza dokazivanja, po kona¢nom nalogu suda, prenosi na obe stranke,
naravno ne ultimativno, jer ukoliko stranke ne postupe po nalogu za to im ne
preti nikakva pravna posledica, osim mozda u kona¢nom uspehu u sudenju,
budu¢i da sud moze i sam odluciti da izvede ove dokaze.
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Dokazi putem kojih se dolazi do odlu¢nih ili drugih bitnih Cinjenica
moraju biti zakoniti, pribavljeni i izvedeni na zakonom propisan nacin. Neki
procesni zakoni unapred propisuju koja tacno dokazna sredstva sud moze
koristiti a koje ne, ¢ime mu se ogranicava moguénost koriséenja svih drugih
dokaza, van izri¢ito dopustenih. U tom slucaju radi se o zatvorenom sistemu
dokaznih sredstava. Suprotno od toga je da zakon omogucava sudu korisce-
nje svih dokaza podobnih za dokazivanje, za koje smatra da se na osnovu
njih moze utvrditi kakva odlu¢na Cinjenica. Pri tome je bitno da ovi nisu u
suprotnosti sa pravnim poretkom, postupovnim nacelima i pravilima morala.
Prema svojim atributima ovakav se sistem naziva slobodnim sistemom doka-
znih sredstava.

U sistemu kakav je nas, meSovitog tipa, gde se dokazivanje sprovodi da
bi se doslo do konacne odluke a sustinski do istine, odgovornost za izvodenje
dokaza je na samom sudu i njihov izbor zavisi od okolnosti svakog pojedinac-
nog slucaja. Sloboda u odluc¢ivanju koje ¢e dokaze sud izvesti, naravno, nije
apsolutnog karaktera jer, iako zakon ne odreduje koje i kakve ta¢no dokaze
sud treba da izvede za dokazivanje neke Cinjenice, ogranicava ga propisima o
nacdinu na koji donosi odluku o tome koje ¢e dokaze izvesti, kao i o vrstama
dokaznih sredstava i oblika u kojima se oni upotrebljavaju u postupku. Dakle,
procesni zakon i u slobodnom sistemu izbora dokaza moZe zabraniti izvodenje
odredenih dokaznih sredstava ili odrediti da se odredena dokazna sredstva ne
mogu koristiti za utvrdivanje neke ¢injenice.

Ono §to je vazno naglasiti je da se zabrana upotrebe dokaza kao nedo-
zvoljenog vrsi putem zakonskih ograniCenja, tacnije zabranjuje se izvodenje
dokaza odredene vrste u odredenim sluCajevima, ili se zabranjuje odredeni
nacin pribavljanja nekog dokaza. Po samom zakonu, ocena zakonitosti nekog
dokaza, samo ako nije re¢ o izri¢ito zabranjenom dokazu, po Kriterijumu da
nije u suprotnosti sa pravnim poretkom i1 osnovnim pravilima postupka, u
iskljucivoj je nadleznosti suda.

NEZAKONITI DOKAZI

U aktuelnom Zakoniku o krivicnom postupku, kao $to je ve¢ u uvodnim
razmatranjima re¢eno, pojam nezakonitih dokaza definisan negativnom defini-
cijom: da su to dokazi koji su pribavljeni suprotno ¢l. 16, st. 1. Zakonika. Sam
¢l. 16, st. 1, pak, propisuje da je re¢ o dokazima koji su, posredno ili nepo-
sredno, sami po sebi ili prema nacinu pribavljanja u suprotnosti sa Ustavom,
ZKP, drugim zakonom ili opSteprihva¢enim pravilima medunarodnog prava i
potvrdenim medunarodnim ugovorima, osim u postupku koji se vodi zbog pri-
bavljanja takvih dokaza. Inace, pitanje nedozvoljenih dokaza je u legislativi,

1173



Glasnik Advokatske komore Vojvodine, br. 4/2025.

ali i u sudskoj praksi, veoma slozeno i delikatno pitanje, a zakonska resenja
tim povodom su u stalnom unapredenju i neprekidnom razvoju. Uzroci za to
su i zakonske ali 1 prakti¢ne prirode, u unapredenju drustvenih odnosa, tehnic-
ko-tehnoloskom napretku te, smatramo prvenstveno, kazuistickom pristupu u
oceni dokaza. Zakonodavéevo je polaziSte u ravnotezi o kojoj je u uvodnom
delu rada bilo reci, izmedu teznje za efikasnos¢u drzave u krivicnom progonu
1 ostvarivanju prava na kaznjavanje koje svaka drzava ima nad svojim grada-
nima, izvrSiocima krivi¢nih dela, i zasStite ljudskih prava i sloboda gradana,
ucesnika u krivicnom postupku. Mera za kojom se tezi u svakom pravnom
sistemu jeste da se u oceni da li je neki dokaz dozvoljen ili ne pode od mak-
simalne zastite ljudskih prava, ali da se ne ucini Steta po efikasnost krivicnog
progona, gde su te granice usled prirode obeju teznji nepostojane i delikatne,
promenjive i podlozne stalnoj kontroli 1 preispitivanju.

Uprkos izvornom pravu drzave da donosi propise i kaznjava, ovo pravo
je ograniceno, u skladu sa svetskim standardima. Ograni¢enje se prvenstveno
ogleda u uspostavljanju obaveze poStovanja ljudskih prava i gradanskih slo-
boda. I ovde moze do¢i do svesnog krSenja, kroz primenu prinudnih propisa,
ali su ta krSenja retka i izuzutna, podloZzna strogoj kontroli svih ucesnika u
postupku i najposle drzavnih organa, sa jasnom odgovornoséu za zloupotrebu
ovih propisa u vidu krivicnog progona. Osnovni sukob izmedu efikasnosti
drzavnih organa, sa jedne, i zastite ljudskih prava i sloboda okrivljenog, sa
druge strane, ima centralno mesto u dokaznom, a time i u krivicnom postupku
generalno. U pitanju je jaz izmedu javnog, drzavnog interesa i privatnog inte-
resa okrivljenog u krivicnom postupku. Javni interes se ogleda u nastojanjima
drzavnih organa u ostvarivanju prava na ius puniendi, a privatni interes, interes
okrivljenog, da se kroz zastitu ljudskih prava i osnovnih sloboda ogranici dola-
zak do istine, $to u biti predstavlja teznju za izbegavanjem kaznjavanja.

Polazeci, dakle, od same biti dokaznog postupka, centralnog mesta sude-
nja, utvrdivanja pravnorelevantnih, odlu¢nih i drugih vaznih Cinjenica, jasno je
iz same prirode odredene vrste ¢injenica da se njihovo postojanje ne mora doka-
zivati, ve¢ se moze pretpostaviti. Re¢ je o tzv. notornim ¢injenicama koje su
opstepoznate, koje u osnovi niko ne spori, a koje su u toj meri ve¢ raspravljene
1 po svojoj sadrzini ali 1 po svom bicu, zbog ¢ega je njihovo posebno dokazi-
vanje, izvodenjem dokaza na okolnost utvrdenja njihovog postojanja potpuno
nepotrebno, s aspekta procesne ekonomije i efikasnosti kriviénog postupka.
Ostale Cinjenice, ¢ije je dokazivanje neophodno izvodenjem, raspravljanjem/
pretresanjem 1 ocenom dokaza na glavnom pretresu, odnosno nakon njegovog
zavrSetka, u cilju donosSenja odluke suda o krivici, dokazuju se putem doka-
znih sredstava koja su propisana zakonom i u zakonom propisanom postupku,
uslovno receno, zakonitih dokaza, jer su oni koji su dobijeni iz zakonom propi-
sanih dokaznih sredstava, ali na nezakonit nac¢in — nezakoniti dokazi.
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Na osnovu enumeracije iz Zakonika, dokazne radnje koje propisuje su:
sasluSanje okrivljenog, suocavanje okrivljenog sa drugim okrivljenim ili svedo-
kom, prepoznavanje lica ili predmeta, ispitivanje svedoka, vestacenje, uvidaj,
rekonstrukcija dogadaja, isprave, uzimanje uzoraka, provera ra¢una i sum-
njivih transakcija, privremeno oduzimanje predmeta i pretresanje. Osim ovih
dokaznih radnji, imanentnih redovnom dokaznom postupku, ZKP u ¢l. od 161.
do 187. propisuje i posebne dokazne radnje koje su karakteristicne za taksativno
propisana, teska krivicna dela. Tim dokaznim radnjama se nesporno zadire u
osnovna ljudska prava i slobode, u slucajevima teskog ugrozavanja zastice-
nog dobra, pri ¢emu e se ove radnje primenjivati krajnje selektivno, po vrsti i
duzini trajanja, u okolnostima koje ukazuju da se na drugi nacin kriviéno delo
ne bi moglo otkriti, spreciti ili dokazati, ili bi to izazvalo nesrazmerne teskoce
ili veliku opasnost, uz stalnu procenu da li bi se isti rezultat mogao postiéi na
nacin kojim se manje ograni¢avaju prava gradana. Posebne dokazne radnje su:
tajni nadzor komunikacije, tajno pracenje i snimanje, simulovani poslovi, racu-
narsko pretrazivanje podataka, kontrolisana isporuka i prikriveni islednik.

Nase krivicno zakonodavstvo se konceptualno, u pogledu dokaza na
kojima se ne moze zasnivati odluka suda, opredelilo za izraz, kao opis karak-
tera u dokaznom smislu, ,,nezakoniti dokazi“, a ne npr. ,,dokazne zabrane* ili
»pravila o iskljuenju dokaza“ kakve koriste paradigmati¢ni pravni sistemi
kontinentalnog, odnosno anglosaksonskog pravnog kruga, jer ovaj izraz, u
skladu sa pravnom tradicijom, predstavlja najadekvatniji izraz u vrednosnom
smislu ali i jasno definisan razlog za odluku da se na takvom dokazu ne moze
nadinu tumacenja, pojmu dokazne zabrane,> imanentno nemackom zakono-
davstvu, dakle kontinentalnom pravnom krugu, nego pravilima o iskljucenju
dokaza iz americkog zakonodavstva, uprkos tome §to ni u jednom ne postoji
a priori zabrana kori$¢enja dokaza koji je suprotan zabrani, odnosno pravilima
o iskljucenju. U ovome se ogleda kazuisticka priroda zabranjenih dokaza.

U podeli nezakonitih dokaza u pravnoj teoriji, pre svega, ali donekle i
u praksi, postoji odredeni broj kriterijuma. Prema ovlaS$¢enjima za procenu
nedozvoljenosti dokaza razlikuju se nedozvoljeni dokazi po samom zakonu
i oni ¢iju zakonitost za svaki pojedinacni slucaj odreduje sam sud, a dalja
podela je na zakonom izri¢ito zabranjene, dokaze pribavljene povredama odre-
denih prava i sloboda gradana, faktickog su karaktera i utvrduje ih sud, te tzv.
,plodove otrovnog drveta®, dokaze koji proistiu iz nezakonitih dokaza.?

2 Gruba¢, M. (2007). Analiza sudske prakse Evropskog suda za ljudska prava u kri-
vicnim stvarima. Glasnik Advokatske komore Vojvodine, 79(11-12), 384.

* Pisari¢, M. (2010). O nedozvoljenim dokazima u kriviénom postupku. Zbornik ra-
dova Pravnog fakulteta u Novom Sadu, 44(2), 368-369.
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Uvodno je ve¢ naznaceno da aktuelni Zakonik o kriviénom postupku
svojim €l. 84. u vezi sa €l. 16, st. 1. definiSe nezakonite dokaze i nain postu-
panja sa njima. U tom smislu zakon ograni¢ava i usmerava organe postupka
prilikom preduzimanja svih, u ovom slucaju dokaznih radnji. Dokazi se
moraju izvoditi iz zakonom propisanih dokaznih radnji, dokaznih sredstava i
pribavljati na zakonom propisan nacin. Logicki proizilazi da su onda nezako-
niti dokazi oni koji su, bez obzira na to §to su propisani zakonom, pribavljeni
ili izvedeni na nezakonit nac¢in. Medutim, ova teza je samo delimic¢no ta¢na,
jer postoje dokazi koji su i sami po sebi nezakoniti, dakle ne samo po nacinu
pribavljanja ili izvodenja, ve¢ po svojoj sustini, onakvi kakvi su. Ti dokazi
proisticu iz zabrane propisane ¢l. 9. ZKP, a re¢ je o dokazima proisteklim iz
primene mucenja, neCovecnog i1 ponizavajuéeg postupanja, primene sile, pret-
nje, prinude, obmane, medicinskih zahvata i drugih sredstava koja uticu na
slobodu volje ili iznuduje priznanje ili kakva druga izjava ili radnja, kako od
okrivljenog, tako i od svedoka ili vestaka, drugih ucesnika u postupku. Ovi
potonji dokazi su apsolutno nezakoniti, jer ne postoji, uslovno re¢eno, moguc
postupak njihovog ozakonjenja, posSto je njihova nezakonitost bezuslovna.
Suprotno, relativno nezakoniti nisu, poput prethodnih, nezakoniti po svojoj
sustini, ve¢, kako je uvodno refeno, po nacinu svog pribavljanja ili izvo-
denja, pa usled toga sud je ovlas¢en da procenjuje stepen krSenja zakona u
pribavljanju ili izvodenju dokaza, sa krajnjim ciljem procene ugrozenosti
verodostojnosti dokaza i kona¢no eventualnom prihvatanju tog dokaza, odno-
sno neprihvatanju zbog nezakonitosti.

Dok su apsolutno i relativno nezakoniti dokazi jasno diferencirani
i definisani, tre¢a grupa po utvrdenim podelama predstavlja, do sada, malu
nepoznanicu, praktikovanu u ranijem periodu vise u anglosaksonskom pravu,
odakle je preuzeta. Ti dokazi nisu sporni sami po sebi ili po na¢inu priba-
vljanja, ve¢ posredno, po poreklu, odnosno izvoru. Re¢ je o dokazima koji
proisticu iz nezakonitih dokaza, za koje se ne bi znalo da nije upravo tih neza-
konotih dokaza. Ovo su dokazi za koje se saznalo iz drugih dokaza, koji su
opet nezakoniti u apsolutnom ili relativnom smislu, ali definitivno, na osnovu
kojih se ne moze doneti odluka suda. Ovo su tzv. derivativni dokazi, oni koji
proisticu iz drugih, odnosno iz njih se izvode. Dakle, ukoliko su originarni
dokazi, iz kojih se saznalo za njih, nezakoniti, onda su i ti derivativni dokazi,
takode, nezakoniti, upravo po osnovu principa ploda otrovnog drveta. Ovom
autenticnom postavkom omoguéena je istovremena ekskluzija originarnih
nezakonitih dokaza i njihovog saznajnog sadrzaja, koji je sam po sebi zakonit,
Sto fakticki predstavlja prosireno ekskluzijsko pravilo.
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EKSKLUZIJSKO PRAVILO
I POSLEDICE KORISCENJA NEDOZVOLJENIH DOKAZA

Posledice primena nedozvoljenih dokaza u stvari su centralno pitanje
bavljenja njima, u teoretskom i prakti¢cnom smislu. U razmatranjima smo kre-
nuli hronologijom na nacin da smo se prvo bavili dokazima u opStem smislu, a
potom pojmom nezakonitih dokaza kroz teoretska razmatranja i zakonska reSe-
nja de lege lata, ali bi sva razmatranja bila beskorisna, ukoliko jedan deo ne bi
bio posveéen upravo posledicama upotrebe nedozvoljenih dokaza, u procesnom
smislu, kao i posledicama za onoga ko takve dokaze pribavlja ili koristi.

Prikupljanje i1 upotreba nezakonitih dokaza nuzno mora imati sankciju
u samom zakonu, jer proglasiti neki dokaz nezakonitim bez posledice u vidu
sankcije — gubi svrhu. U uvodnim napomenama ovog rada receno je da se ogra-
ni¢enjem dokaznih svojstava, odnosno zabranom koris¢enja odredenih dokaza
pre svega stite ljudska prava i slobode okrivljenih u postupku. Ukoliko bi upo-
treba nezakonitih dokaza prosla bez propisivanja sankcije za takvo ponasanje,
onda bi se drzava izjednacila sa onima prema kojima ius puniendi upravo na
nacin da i ona primenjuje nedopusteno, doduse pravno, nasilje u koris¢enju
svog prava na kaznjavanje, jer se upravo zbog primene nasilja i samopomoci
vode kriviéni postupci prema onima koji se koriste takvim metodima. Ako
drzavni organi u postupcima prikupljanja, odnosno izvodenja dokaza, postu-
paju na protivzakonit naéin, podlezu sankcijama propisanim zakonom u vidu
materijalnopravne, odnosno procesnopravne odgovornosti.

Prema ve¢ citiranom 1 analiziranom ¢l. 9. ZKP, pojedini nacini pri-
bavljanja dokaza zakonom su zabranjeni, a veéina od njih ¢ak predstavljaju
kriviéno delo. Dokazi pribavljeni na taj nacin po procesnopravnim posledi-
cama su apsolutno nezakoniti i na njima se ne moze zasnivati sudska odluka,
dok oni koji takve dokaze prikupljaju bivaju podvrgnuti krivicnom postupku,
Sto je materijalnopravna posledica prikupljanja ove vrste nezakonitih dokaza.
U navedenim okolnostima se katkad mogu dogoditi paradoksalne situacije u
kojima se, zbog neuskladenosti propisa koji pravno reguliSu oblast o kojoj je
re¢, dokaz ovako pribavljen moze koristiti u postupku, a onaj koji ga je pri-
bavio ipak moze biti kaznjen zbog nacina na koji ga je pribavio, dok se kod
druge vrste takvih okolnosti dokazi ne mogu koristiti, ali nema odgovornosti
za onoga ko ih je prikupio.*

Iz dosadasnjeg teksta proizilazi da postoje dve vrste odgovorno-
sti za izvodenje i prikupljanje nezakonitih dokaza: materijalnopravna i
procesnopravna.

4 Cari¢, M. (2006). Zabrana utemeljenja sudskih odluka na nezakonitim dokazima.
Hrvatski ljetopis za kazneno pravo i praksu, 13(2), 4.
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Materijalnopravnoj odgovornosti podvrgava se onaj koji protivzakonito
postupa prilikom prikupljanja dokaza — re¢ je o individualnoj, subjektivnoj
odgovornosti, koja moze biti razli¢itog tipa, od disciplinske preko prekrSajne
do krivi¢nopravne, sve u zavisnosti od toga kog je karaktera materijalni propis
koji inhibira spornu vrstu postupanja. Znacaj materijalnopravne odgovorno-
sti ne doseZze u krivicni postupak za koji je sporni dokaz pribavljen, vec se
usled, pre svega razloga specijalne prevencije, pribavilac podvrgava nekoj
vrsti postupka.

Procesnopravna sankcija odnosi se na iskljucenje konkretnog dokaza
koji je, usled nekih od iznetih razloga, po svojoj sustini nezakonit. Razlog za
ovakvo svojstvo nekog dokaza lezi, ve¢ je izneto, u zastiti odredenih drugih
pravnih vrednosti u krivicnom postupku. Suprotno materijalnopravnim sank-
cijama, procesnopravne imaju neposredan uticaj na kriviéni postupak za koji
se prikupljaju i u kome se izvode, a pravna posledica jeste iskljucenje takvih
dokaza iz korpusa onih na kojima sud zasniva svoju odluku. Ukoliko to ve¢ ne
ucini prvostepeni sud, ova okolnost svakako predstavlja valjan pravni razlog
za eventualnu zalbu, odnosno osnov za pravnu reakciju drugostepenog suda
povodom izjavljene zalbe. Ovakvo postupanje suda u smislu procesne reak-
cije na postojanje nezakonitih dokaza, naziva se ekskluzija ili ekskluzijsko
pravilo, i koristi ga u terminoloSkom smislu pravna teorija, dok se u zakonu
koristi termin izdvajanje nezakonitih dokaza. Ekskluzijsko pravilo u krivi¢-
nom postupku predstavlja mesto konfrontacije ljudskih prava i utvrdivanja
odlu¢nih ¢injenica u krivicnom postupku. Usled toga, problematika ocene
dozvoljenosti koriS¢enja nezakonitih dokaz spada u najdelikatnija pitanja
samog krivicnog postupka.

U pogledu izdvajanja dokaza razlikuju se dva sistema prisutna u praksi
sudenja. ReC je o apsolutnom i relativnom sistemu. Apsolutni sistem, samo
mu ime kaze, je kao takav propisan zakonom, jer ga zakon propisuje kao oba-
vezan za dokaze koji su apsolutno nezakoniti, usled ¢ega ga organ postupka,
bez dodatne procene, po samom automatizmu, mehanicki, izdvaja iz postupka.
Ostavljanje tog dokaza u postupku i zasnivanje odluke suda na njemu, ima
apsolutni uticaj na zakonitost same sudske odluke. Ovakav nadin izdvajanja
imanentan je pre svega anglosaksonskom pravu, ali ga ima i u kontinentalnom,
a time i u nasem pravnom sistemu. Relativni sistem je takode jasno opisan vec¢
u svom nazivu. Ukoliko se, nakon $to je utvrdeno da je prilikom pribavljanja
dokaza ucinjena neka povreda, takav dokaz ne izdvaja obavezno i mehanicki,
nego sud vrsi prethodnu procenu svih okolnosti, tezine kriviénog dela, njego-
vih posledica, ali i ostalih opstih okolnosti, pa tek nakon toga, kazuistickim
pristupom, odlucuje da li je neophodno takav dokaz izdvojiti ili ga prihvatiti
1 na njemu zasnovati svoju odluku, naravno uz temeljno obrazlozenje ova-
kvog svog stava. Dakako, u pitanju je relativni sistem ekskluzije. U pitanju
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primene ekskluzije postoje dva shvatanja unutar pravnih sistema, shvatanje
u cilju maksimizacije korisnosti, sluzenja svrsi koju postavlja interes drzave
u postizanju prava na ius puniendi, utilitaristicko shvatanje, koje odgovara
sistemu relativnog izuzimanja dokaza, i principijelno shvatanje koje polazi
od neprikosnovenosti ekskluzije u okolnostima krSenja zakona u dokaznom
postupanju i obaveznosti sankcionisanja za krSenje dokaznih pravila, koje
odgovara sistemu apsolutnog izuzimanja dokaza. UltilitaristiCko shvatanje
osobeno je, naro€ito u ranijem periodu, za kontinentalni pravni krug, a princi-
pijelno za anglosaksonski. 3

Budu¢i da naSe kriviéno zakonodavstvo, bez obzira na neke avanturi-
sticke pokuSaje iz aktuelnog procesnog Zakonika, pripada kontinentalnom
pravnom krugu, neophodno je informativno se podsetiti da primena utilita-
ristickog shvatanja ne podrazumeva zakonom propisanu obavezu suda za
izdvajanje nezakonitih dokaza. U postupku tim povodom samom je sudiji
ostavljeno ovlas¢enje da ocenom okolnosti u konkretnom slucaju donese
odluku o izdvajanju spornog dokaza kao nezakonitog. Re¢ je, prema svim
odrednicama, o klasi¢nom pitanju faktickog karaktera, gde je veoma slozeno,
ne i nemoguce, postupati prema ustaljenim obrascima za donoSenje takve
odluke. Upravo nepredvidivost kona¢ne odluke postupajuceg suda u pogledu
ocene nezakonitosti dokaza, generiSe danas veoma izrazenu neuskladenost
kriterijuma u sudskoj praksi pri ovakvoj vrsti odlu¢ivanja. Takav problem
ukazuje na neophodnost, makar okvirno, zakonskog resenja za donosenje ove
odluke, bududi da presiroko ovlasc¢enje suda kod njenog donoSenja neminovno
vodi u arbitrarnost.

Ekskluzija je u primeni kod kontinentalnih pravnih sistema od novijeg
vremena, fakti¢ki od podizanja svesti o neophodnosti zastite osnovnih ljudskih
prava i sloboda. Njenom pojavom ograni¢eno je istrazno nacelo i utvrdivanje
istine u kriviénom postupku, ali i nacelo efikasnosti krivicnog postupka, pa
posredno i nacelo procesne ekonomije, ali je upravo po svojoj relativnosti pri-
mena ovog pravila u kontinentalnom pravnom sistemu, jo§ uvek u znacajnom
zaostatku za anglosaksonskim, apsolutnim karakterom ekskluzije.

5 Pisari¢, M. (2010). O nedozvoljenim dokazima u kriviénom postupku. Zbornik ra-
dova Pravnog fakulteta u Novom Sadu, 44(2), 373.
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NEZAKONITI DOKAZI
U DOMACEM KRIVICNOM ZAKONODAVSTVU

U uvodnom delu ve¢ je bilo re¢i o nezakonitim dokazima u domacem
krivicnom zakonodavstvu. Navedeno je da su nezakoniti dokazi oni koji su
neposredno ili posredno, sami za sebe ili po nadinu pribavljanja suprotni
Ustavu, zakonu, opSteprihvaéenim pravilima medunarodnog prava kao i
medunarodnim ugovorima. Ovo su opsSte odredbe o nezakonitim dokazima
koje propisuje ¢l. 16. ZKP. Osim toga, i ¢l. 9. ZKP propisuje koji su jo§ dokazi
nezakoniti, i to na egzaktan nacin, a re¢ je o dokazima proisteklim iz primene
mucenja, neCovecnog 1 ponizavajuéeg postupanja, primene sile, pretnje, pri-
nude, obmane, medicinskih zahvata i drugih sredstava koja uti¢u na slobodu
volje ili iznuduje priznanje ili kakva druga izjava ili radnja, kako od okrivlje-
nog, tako i od svedoka ili veStaka, drugih ucesnika u postupku. Prethodnim
odredbama izvor su odredbe Ustava RS u ¢lanovima 25, 28, 33, 40. i 41, koji
zabranjuju povrede prava prilikom prikupljanja ili izvodenja dokaza, kao $to su
zabrana povrede fizickog i psihickog integriteta, zabrana mucenja, neCovecnog
ili ponizavajuceg postupanja ili kaznjavanja, zabrana podvrgavanja medicin-
skim ili naué¢nim eksperimentima bez pristanka osobe koja se tome podvrgava,
obaveza Covecnog postupanja prema osobama liSenim slobode, obaveza uva-
zavanja dostojanstva li¢nosti liSenog slobode kao i zabrana primene nasilja i
iznudivanja iskaza, pravo na branioca i predlaganje vlasititih dokaza te pravo
na ispitivanje svedoka, pravo na privilegiju nesvedocenja, pravo na neprizna-
vanje krivice, te pravo na tajnost pisama i druge korespondencije. Odstupanja
od garantovanih prava moguéa su samo u izuzetnim, zakonom dozvoljenim
slucajevima, na tacno odredeno vreme i isklju¢ivo na osnovu odluke suda.

lako su apsolutno nezakoniti dokazi u nasem zakonodavstvu opisani, a
neki i egzaktno navedeni, sam je zakon ostavio mogucnost da se pod tacno
odredenim uslovima i na ta¢no propisan nacin ipak prekrSe zabrane ¢ijim se
povredivanjem u nezakonitom postupku pribavljaju nezakoniti dokazi. Pred-
metne izuzetke regulisao je ¢l. 140, 141. 1 142. ZKP.

Ovi propisi predvideli su odstupanje od nacela zabrane medicinskih
zahvata iz citiranog ¢l. 9 istog Zakonika propisujuci da se u cilju utvrdivanja
odlucnih ¢injenica u postupku od osumnji¢enog mogu i bez njegovog pristanka
uzeti otisci papilarnih linija i delova tela, bukalni bris i licni podaci, sastaviti
liéni opis 1 napraviti fotografije. Kada je to neophodno radi utvrdivanja isto-
vetosti ili u drugim sluc¢ajevima od interesa za uspesno vodenje postupka, sud
moze odobriti da se fotografija osumnji¢enog javno objavi. Od osteéenog se,
kao i od drugih lica zateCenih na mestu izvrSenja, mogu uzeti otisci papilarnih
linija, delova tela i bukalni bris. Zakonitost ovih dokaza obezbeduje naredba
organa postupka, a kvalitet garantuje okolnost da ove dokaze izuzima stru¢no
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lice. Clanom 141. ZKP propisano je da se uzimanje uzoraka bioloskog pore-
kla 1 preduzimanje drugih medicinskih radnji neophodnih radi utvrdivanja
¢injenica u krivicnom postupku, moze pristupiti bez saglasnosti okrivljenog,
osim ako bi time nastupila Steta za njegovo zdravlje, Sto je on duzan dokazati.
Iste odredbe vaze i u odnosu na drugo lice u istovetnom postupku izuzimanja
dokaza. I ovde je potrebna naredba organa postupka. Bez naredbe, nemoguce
je uzeti uzorke po zakonu. Na kraju, ¢l. 142. organima postupka dozvoljeno je
uzimanje uzoraka za forenzi¢ko-geneti¢ku analizu od okrivljenih i drugih lica,
na nacin i pod uslovima koje propisuje isti zakon, i bez volje ovih lica.

Kada je re¢ o relativno nedozvoljenim dokazima, pojedini dokazi mogu,
usled propusta u pogledu procesne forme, postati nedozvoljeni po na¢inu priba-
vljanja. To se dogada ukoliko se ne zadovolji strogo propisana zakonska forma
i postupak u pribavljanju, pa osim opstih odredaba o nezakonitim dokazima
iz spominjanih ¢l. 16. 1 84, postoje i posebne odredbe: ¢l. 85, st. 5. ZKP (koji
govori o obaveznoj procesnoj formi prilikom saslusanja okrivljenog, osobito
neophodnost pribavljanja izri¢ite izjave o prihvatanju branioca po sluzbenoj
duznosti, odnosno o angazovanju izabranog) i ¢l. 95, st. 4. (gde je rec o propi-
sanom postupanju organa postupka prilikom ispitivanja svedoka i predocavanje
ovome njegovih prava i zakonskih privilegija) propisuju da se iskaz u kome
nije postupljeno na strogo propisan formalni nac¢in ne moze zbog toga koristiti
u postupku; ¢l. 116, st. 1. (¢ija su sadrzina zakonske smetnje na strani vestaka
za vesStacenje u konkretnom krivicnom predmetu); ¢l. 163. ZKP, koji povo-
dom dokaza prikupljenih posebnim dokaznim radnjama i moguénosti njihovog
koriS¢enja, propisuje zabranu koriS¢enja u okolnostima ako se ne upotrebe u
zakonom propisanom roku. Pobrojane odredbe klasi¢an su primer relativno
nedozvoljenih dokaza, iako sudska praksa na osnovu kazuistickog principa,
naroc¢ito prema nekim od ovih uslova ima dosta libaralan stav u tumacenju
osnova njihove nezakonitosti. [ako je ¢l. 16. ZKP nacelno zabranjeno zasniva-
nje sudske odluke na dokazima koji su u suprotnosti sa Ustavom i zakonima,
odnosno opsteprihva¢enim pravilima medunarodnog prava i medunarodnim
ugovorima, zakonodavac je i u pomenutim odredbama ¢l. 85, 95, 116. 1 163.
dodatno naglasio pravilo o nezakonitim dokazima. To je ucinjeno tako §to je
izri¢ito odredeno da se odluka suda ne moze zasnivati na dokazima koji su
izvedeni protivno citiranim pravilima o sasluSanju okrivljenog, svedocenju,
vestacenju, kao i protivno odredbama o odredivanju i izvodenju posebnih doka-
znih radnji. Ovde bi trebalo naglasiti da su i povrede ostalih odredaba ZKP
dovoljne da pojedine dokaze ucine nezakonitim, prema opstim odredbama ¢l. 16,
st. 1. ZKP, §to ¢e najcesce biti slucaj npr. kod nezakonitog pretresanja stana i
lica ili uzimanja uzoraka od ucesnika u postupku, $to su u aktuelnoj sudskoj
praksi i naj¢es¢i primeri u kojima se ocenjuje zakonitost pribavljanja tih dokaza.
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Do sada je ve¢ reeno da na$§ Zakonik o krivicnom postupku razlikuje
apsolutno i relativno nezakonite dokaze. O apsolutno nezakonitim bilo je
govora i u prethodnim stavovima, ali je za njih vezan jedan pravni kuriozitet
za koji smatramo da mora biti spomenut. Ukoliko putem apsolutno nezakoni-
tog dokaza sud dode do saznanja o postojanju nekog, uslovno, derivativnog
dokaza, onog koji posredno proisti¢e iz apsolutno nezakonitog, takav dokaz
nije po svojoj upotrebnoj vrednosti apsolutno ve¢ relativno nezakonit. Opisa-
nim nacinom je u naSu pravnu praksu uvedena prethodno pominjana teorija
»plodova otrovnog drveta“. Navedena teorija u primeni od skora, imanentna je
i nastala u anglosaksonskom pravu i u ranijem periodu se sporadi¢no primenji-
vala u pravno visokorazvijenim zemljama kontinentalnog prava, a izmenama
aktuelnog procesnog Zakonika i zvani¢no je uneta u sam zakon, o ¢emu ¢e
biti re¢i u posebnom poglavlju rada. Ovaj kuriozitet, inace, uspostavio je 1 jos
jednu uslovnu podelu na neposredno i posredno zakonite dokaze, one koji su
to u originarnom i one koji su takvi u derivativnom smislu, ali takva podela
je samo teoretskog znacaja, dok je za prakticnu primenu bez znacaja. Ovaj
kuriozitet, inace, uspostavio je i jo$ jednu uslovnu podelu na neposredno i
posredno zakonite dokaze, one koji su to u originarnom i one koji su takvi u
derivativnom smislu. Ova podela koja moze imati teoretski znacaj nije kadra
da da unapred utvrdi kriterijume koji su opSte primenjivi jer utvrdivanje takvih
kriterijuma nuzno ostaje u domenu prakse. Konkretno razlu¢ivanje originarnih
od derivativnih nezakonitih dokaza, odnosno detekcija ovih drugih prilikom
izvodenja ocene dokaza, je par excellence prakti¢no pitanje. Na sudskoj praksi
je da dalje utvrdi standarde, kriterijume i ekscepcije za primenu ove teorije
u postupku ekskluzije tokom sudenja. Svakako, u opisanom postupku neop-
hodno je voditi racuna o postojanju nezaobilazne pratece teorije ,,slu¢ajnog
nalaza”, kao izuzetka od teorije ,,ploda otrovnog drveta®, to samo u odnosu
na dokaze pribavljene putem posebnih dokaznih radnji. Naime, ZKP pred-
vida u odredbi ¢l. 164. ZKP, da, ako je preduzimanjem posebnih dokaznih
radnji prikupljeni materijal o krivicnom delu ili uéiniocu koji nije bio obu-
hvacen odlukom o odredivanju posebnih dokaznih radnji, takav materijal se
moze Koristiti u postupku samo ako se odnosi na krivi¢no delo iz ¢l. 162. ZKP,
dakle, na krivicno delo iz registra onih za koje se moze dozvoliti sprovodenje
posebnih dokaznih radnji. Spomenuta teorija proistie iz istovetne anglosak-
sonske, koja se u svom izvornom obliku naziva teorijom ,,neizbeznog otkrica“.
Druga vrsta nezakonitih dokaza jesu relativno nezakoniti, oni koji su priba-
vljeni ili izvedeni suprotno zakonu. Oni, uvodno je napomenuto, nisu sami po
sebi nezakoniti, ve¢ je njihova priroda nezakonitosti upravo u nacinu priba-
vljanja, pribavljanjem zakonom propisanim radnjama, ali na nezakonit nacin.
[ustrativno, re¢ je o dokazima kod ¢ijeg je pribavljanja doslo do krSenja pro-
cedura pribavljanja, odnosno prekr§ena su prava ucesnika u postupku tokom
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pribavljanja tih dokaza. Drugim re¢ima, da u pribavljanju takvih dokaza nije
doslo do krSenja procedura ili prava uc¢esnika u postupku, ti bi dokazi bili zako-
niti. Iz opisanih razloga, koris¢enje relativno nezakonitih dokaza predstavlja
blaze krSenje zakona u odnosu na kori$éenje apsolutno nezakonitih dokaza.
Razlog lezi u tome S$to je nas zakonodavac propisivanjem zabrane muce-
nja, necovecnog i ponizavajuceg postupanja, sile, pretnje, prinude, obmane,
medicinskog zahvata i drugih sredstava kojima se uti¢e na volju ili iznuduje
priznanje ili neka druga izjava ili radnja od u€esnika u postupku, izrazio dru-
Stvenu osudu i u vezi sa tim zabranu primene ovih metoda u postupku, kao i da
potvrdi dostignuto nivo zastite ljudskih prava u doma¢em krivicnom postupku.

Ve¢ iz kratkih opisa 1 karakteristika obeju vrsta nezakonitih dokaza ocito
je koliku ulogu u postupku ekskluzije tokom sudenja ima sudska praksa kroz,
pre svega, utvrdivanje standarda, kriterijuma i ekscepcije za diferencijaciju
dokaza po navedenom osnovu. U dosadasnjoj sudskoj praksi mnogo je kon-
troverzi povodom reSavanja ovakve vrste problema, pa i u medunarodnoj, a
temelj istrazivanja lezi u proceni da li, uslovno receno, Siroko polje za procenu
nezakonitosti dokaza koje je prepusteno sudu, ostavlja mogucnost za preovla-
davanje arbitrernosti i nedoslednosti sudske prakse tim povodom. Svakome ko
sudi ili je sudio u krivi¢nim postupcima jasno je koliko je ovo pitanje znac¢ajno
1 delikatno i koliko je samo nepoznatih orijentira za pravilnu i standardnu ori-
jentaciju donosioca sudskih odluka u dilemama o proceni zakonitosti nekog
dokaza, pogotovo ovakve vrste.

Efikasnom resavanju problema, svakako ne doprinosi aktuelna sudska
praksa zasnovana na stavovima Vrhovnog suda Srbije, koja je u velikoj meri
nedosledna 1 protivrecna, te svojim novijim protivre¢nim odlukama, ne samo
da menja nekadaSnja, prili¢no jasno definisana pravila za ovu procenu, veé
se u konkretnim predmetima odluke veoma Cesto donose faktickom ocenom
ad hoc, a ne uz veéinsku pomo¢ principa i1 standarda za procenjivanje. U
svakom slucaju, ekskluzijsko pravilo vazi kao jedan od osnovnih principa kri-
vi¢nog postupka. Njime se obezbeduje jednakost oruzja procesnih stranaka i
ograni¢ava dominacija drzavne vlasti nad pojedincem, najposle okrivljenim u
postupku. Aktuelnost primene tog pravila najvise je vidljiva u neophodnosti
postojanja procesnih alata kojima se kontrolise nezakonito postupanje drzav-
nih organa, organa postupka najpre, sa dokazima. U okolnostima nedovoljnog
broja kvalitetnih dokaza, drzavna prinuda katkad pribegava primeni nedozvo-
ljenih metoda, tako prelazec¢i granice dozvoljenog.

Sama ekskluzija ili izdvajanje nezakonitih dokaza sprovodi se u svakom
slucaju, kada sud utvrdi da je re¢ o nezakonitom dokazu. Na osnovu odredaba
¢l. 84, st. 2. ZKP, on se izdvaja iz spisa, stavlja u poseban zapecaceni omot i
¢uva kod sudije za prethodni postupak do pravnosnaznog okoncéanja krivic-
nog postupka, nakon ¢ega se uniStava, o cemu se sastavlja zapisnik. Prvi od
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ovlaséenih, a s obzirom na fazu postupka, da postupi na ovaj nacin je sudija
za prethodni postupak, koga na to ovlas¢uju odredbe ¢l. 237. ZKP. On ¢e, ako
postoji razlog, po sluzbenoj duznosti ili na predlog stranaka i branioca doneti
reSenje o izdvajanju zapisnika o preduzetim radnjama iz spisa odmah, a najka-
snije do zavrSetka istrage. Protiv ovog reSenja dozvoljena je posebna zalba. Po
pravnosnaznosti reSenja, izdvojeni zapisnici se stavljaju u poseban zapecaceni
omot i ¢uvaju kod sudije za prethodni postupak, odvojeno od ostalih spisa i ne
mogu se razgledati niti se mogu koristiti u postupku. Nakon pravnosnaznog
okoncanja krivicnog postupka, izdvojeni zapisnici se uniStavaju, o ¢emu se
saCinjava poseban zapisnik. Na identi¢an nacin ¢e postupiti i sudija za pret-
hodni postupak posle zavrSene istrage i u pogledu svih obavestenja koja su,
u smislu ¢l. 282, st. 1, t. 2. 1 st. 4. 1 €l. 288. ZKP, javnom tuZziocu i policiji,
dali gradani, osim zapisnika iz ¢l. 289, st. 4. ZKP. Nakon njega i u slede-
¢oj fazi postupka, na izdvajanje dokaza ovlaS¢eno je vanpretresno vece koje
je nadlezno za potvrdivanje optuznice, a ovo pravo crpi direktno iz odredaba
¢l. 227, st. 6. ZKP, na isti nacin kako to ¢ini i1 sudija za prethodni postupak.
Isto ovlas¢enje ima i predsednik veca u fazi nazvanoj Priprema za glavni pre-
tres, a propis koji ga na to upucuje jeste odredba ¢l. 346, st. 5. ZKP. Tokom
glavnog pretresa, kada veée ne zaseda, pravo i mogucnost izdvajanja neza-
konitih dokaza ima vanpretresno vece, a na pretresu vece koje sudi, sve to na
osnovu ¢l. 407. ZKP.

Na ovom mestu treba postaviti pitanje Sta je smisao ovakvog proce-
snog postupanja i da li je odista fizi¢ko uklanjanje nezakonitih dokaza nuzno i
obavezno. Cilj izdvajanja je ocit, a time se opravdano pojavljuje dilema neop-
hodnosti, pa i njegove obaveznosti. Dakle, osnovna procesnopravna posledica
ili sankcija, kako je to negde u ovom tekstu napisano, jeste da se na nezakoni-
tom dokazu po zakonu ne moze zasnivati odluka suda. To je u biti ekskluzije,
a termin izdvajanje dokaza nema nuzno svoju fizicku komponentu, ve¢ je
pre u pitanju jasan i radikalan opis posledice, da bi se naglasio njen smisao.
Fizicko izdvajanje dokaza iz spisa nema svoju procesnopravnu svrhu, osim
tzv. procesne higijene, a svrha ekskluzije ostvaruje se u svakom slucaju, ako
sud na nezakonitom dokazu ne zasnuje svoju odluku i razloge za to obrazlozi
u razlozima presude. Neizdvajanje dokaza iz spisa ima i svoj prakti¢an efekat,
jer drugostepeni sud u postupku provere razloga za neprihvatanje dokaza kao
zakonitog ima efikasnu moguénost trenutne provere uvidom u taj dokaz, jer
se 1 fizicki nalazi u spisu. Takode, razlog koji se ¢esto navodi u predlaganju
izdvajanja, da ¢e sud ostankom nezakonitih dokaza u spisu biti pod sugestijom
sadrzine tog dokaza, bez ikakvog je smisla i osnova, jer je re¢ o sudiji koji
sudi, visokoobrazovanom profesionalcu, za koga je isklju¢ena moguénost da
uprkos svesti o nezakonitosti nekog dokaza padne pod uticaj njegove sadrzine
i usled toga na tom dokazu zasnuje svoju odluku. Pored toga, i sam zakonski
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tekst odredbe ¢l. 84. ZKP ne ukazuje na obaveznost izdvajanja, jer bi u suprot-
nom, leksicki tumaceno, u st. 2, gde je propisano izdvajanje, stajali termini
koji znace neopozivu obavezu izdvajanja, a ne instruktivni termin da ,,se
dokazi izdvajaju iz spisa®, $to upucuje na fakultativnost postupka. Najcesce
ovakav postupak sluzi prvostepenom sudu da proveri svoj stav o zakonitosti
dokaza, a pre donosSenja odluke o krivici. Tada, u cilju provere, praksa nas uci,
prvostepeni sud donese resenje o tome da je neki dokaz nezakonit i izdvoji ga
iz spisa, na §ta je dopusStena posebna zalba, pa putem odluke drugostepenog
suda povodom zalbe na takvo resenje fakticki iskuSava, proverava svoje sta-
noviste o nekom dokazu. Sa ovim je u vezi i novina iz Nacrta izmena i dopuna
ZKP, gde se propisuje i pravo na zalbu na resenje kojim se odbija izdvajanje
dokaza, ¢ime se ovo pitanje kao prejudicijelno, reSava ve¢ tokom sudenja i
ne mora ¢ekati svoj epilog u postupku po zalbi na presudu. Ovaj stav svojom
sadrzinom potvrduje i odredba ¢l. 407, st. 4. ZKP. Dakle, ako na osnovu
izvedenih dokaza vece prvostepenog suda smatra da nije bilo mesta izdva-
janju dokaza, ono moze do zavrSetka dokaznog postupka opozvati reSenje o
izdvajanju, protiv kojeg nije izjavljena zalba i odluci da se izdvojeni dokaz
izvede. Kompozicija i smisao citiranog propisa ukazuje da je mnogo efikasnije
i neuporedivo operativnije ove dokaze ostaviti u spisu, odnosno fizi¢ki ih ne
izdvajati, jer je o¢ito dovoljno na njima ne zasnivati svoju odluku. Naposletku,
za neizdvajanje nezakonitih dokaza iz spisa, u postoje¢em zakonskom rese-
nju ne postoji pravna sankcija, a zasnivanje presude na dokazu na kome se
po zakonu ne moze zasnivati, predstavlja bitnu povredu odredaba kriviénog
postupka iz ¢l. 438, st. 2, t. 1. ZKP, osim ako je, s obzirom na druge dokaze,
ocigledno da bi i bez tog dokaza bila donesena ista presuda.

U reSenju de lege lata, zasnivanje presude na nezakonitim dokazima
relativnog je karektera, iako i na taj nacin obezbeduje zastitu od upotrebe
nezakonitih dokaza, putem posebnog Zalbenog osnova. Ovakvo reSenje ipak
nije dovoljna zastita i predstavlja iznenadujuc¢u promenu u odnosu na raniji
ZKP iz 2001. godine, koji je opisanu povredu kvalifikovao kao apsolutno
bitnu povredu postupka, a ¢emu se sada u Nacrtu zakonodavac osnovano
vraca. Sustina razlike izmedu spomenutih povreda jeste to $to se kod apso-
lutno bitnih povreda pretpostavlja da su one uticale na zakonitost presude, dok
se kod relativno bitnih uticaj nezakonitih dokaza na zakonitost presude mora
dokazati u svakom pojedinacnom slucaju i stoga predstavlja fakticko pitanje,
S§to znaci da se uzroc¢na veza izmedu povrede i presude ne pretpostavlja, veé
ona mora postojati.

Izuzev procesnih situacija koje su spomenute u prethodnim stavo-
vima, izdvajanje dokaza je moguce i u drugostepenom postupku, pri cemu se
postupak izdvajanja ne razlikuje bitno u odnosu na izdvajanje dokaza u pret-
hodnima fazama postupka. Sudija izvestilac je ovlaséen, ukoliko utvrdi da se
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u spisima nalaze zapisnici ili obavestenja iz ¢l. 237, st. 1. 1 3. ZKP, da donese
reSenje o njihovom izdvajanju iz spisa. Jedina razlika u odnosu na izdvaja-
nje dokaza u ranijim fazama jeste u tome Sto protiv reSenja sudije izvestioca
nije dozvoljena posebna zalba. Po pravnosnaznosti reSenja, sudija izvestilac ¢e
takode postupiti u skladu sa ¢l. 237, st. 2. 1 3. ZKP. Sa druge strane, ukoliko
se predlozi dokaz koji je nezakonit, predsednik veéa moze odbiti takav predlog
obrazlozenim reSenjem. Protiv ovog reSenja nije dozvoljena zalba, za razliku
od situacija kada predsednik veca odbija dokazni predlog za koji su ucesnici u
postupku znali u toku pripremnog rocista, ali ga bez opravdanog razloga nisu
predlozili, koji je usmeren na dokazivanje ¢injenica koje nisu predmet dokazi-
vanja ili se odnosi na ¢injenice koje se ne dokazuju, ili dokaznog predloga ¢ije
izvodenje je ocigledno usmereno na odugovlacenje postupka. U tom slucaju,
vece moze povodom prigovora preinaciti to reSenje 1 odluciti da se predlozeni
dokaz ipak izvede.

ZKP ostavlja moguénost pobijanja pravnosnaznih sudskih odluka zbog
upotrebe nezakonitih dokaza i putem vanrednog pravnog leka. Naime, prema
¢l. 485, st. 1, t. 1. ZKP, zahtev za zaStitu zakonitosti se moze podneti ako
je pravnosnaznom odlukom ili odlukom u postupku koji je prethodio njenom
donosenju, izmedu ostalog, povreden zakon, pri ¢emu povreda zakona postoji
ako je pravnosnaznom odlukom ili u postupku koji je prethodio njenom dono-
Senju povredena odredba krivicnog postupka ili ako je na ¢injeni¢no stanje
utvrdeno u pravnosnaznoj odluci pogresno primenjen zakon. Navedena
odredba, iako izri¢ito ne propisuje nezakonitost dokaza kao razlog izjavlji-
vanja zahteva za zaStitu zakonitosti, upucuje na ucinjenu povredu odredaba
kriviénog postupka, koja prema ¢l. 438, st. 2. ZKP postoji, ako se presuda
zasniva na dokazu na kome se po odredbama ovog zakonika ne moze zasni-
vati, osim ako je, s obzirom na druge dokaze, o¢igledno da bi i bez tog dokaza
bila donesena ista presuda. Na temelju toga je i Vrhovni sud izgradio svoju
praksu povodom koriS¢enja nezakonitih dokaza u predmetima za zaStitu
zakonitosti, o ¢emu Ce biti viSe reci u narednom poglavlju, koje analizira neza-
konite dokaze u domacoj sudskoj praksi. Ovo je narocito znacajno jer se kroz
odluke Vrhovnog suda, ostvaruje ujednacenost sudske prakse povodom ovog
delikatnog pitanja, uprkos tome Sto su joj dometi i kvalitet, u ovom trenutku
veoma mali, a o cemu je ve¢ bilo dovoljno reci.
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NEZAKONITI DOKAZI
U NACRTU ZAKONA O IZMENAMA I DOPUNAMA ZKP

U uvodu ovoga rada viSe su puta pominjani zakonski osnovi za utvrdi-
vanje nezakonitosti nekog dokaza, 1 spominjani i citirani zakonski ¢lanovi u
Zakoniku o krivicnom postupku, koji to pitanje reguliSu i propisuju uslove za
ocenu i utvrdivanje. PolaziSte je svakako bilo u ¢l. 9. ZKP, kao propisu koji se
temelji na odredbama Ustava RS kao i nizu medunarodnih akata, prvenstveno
Medunarodnom paktu o gradanskim i politickim pravima i Konvenciji protiv
torture 1 drugih surovih, neljudskih i ponizavaju¢ih kazni i postupaka. Usled,
dakle, uporista za ovaj zakonski ¢lan, njihove standardnosti i nepromenjivosti,
iluzija je ocekivati da bi se 1 ovaj propis na ma koji na¢in mogao promeniti, §to
se, naravno, i ne predlaze budu¢im izmenama. Zabrana nasilja i iznudivanje
iskaza, nasilnog uticaja na slobodu volje, odnosno iznudivanje priznanja ili
drugih pravno relevantnih izjava od okrivljenog ili drugih uc¢esnika u postupku
vekovni su pravni standard, koji bar u ovakvoj formi iz zakona pruza elemen-
tarnu zaStitu onima koji mogu biti Zrtve opisanog postupanja.

Medutim, kod ¢l. 16. predlozene su izmene koje su posledica fakticke
promene enumeracije postojecih ¢lanova, ali i dodavanje jednog, u ovom radu
pominjanog, pravila, a to je pravilo slobodnog dokazivanja, koje se deklera-
torno navodi u izmenjenom ¢l. 16, st. 2, kada se propisuje da je pravo suda i
ostalih drzavnih organa koji ucestvuju u krivi¢nom postupku da ocenjuju posto-
janje ili nepostojanje ¢injenica u ¢emu nisu vezani niti ograni¢eni posebnim
formalnim dokaznim pravilima. Ovo jeste odredba deklaratornog karaktera, ali
je njenim propisivanjem istinski razvejana svaka sumnja u pogledu eventual-
nog postojanja bilo kakve vrste ograni¢enja u tom smislu, a kroz uvodni prikaz
videlo se da je takvih bilo, mada ne u novija vremena.

Iza ovog novog ¢l. 16, propisan je potupno nov ¢l. 16a, koji u svemu
zasluzuje paznju i komentar. Prvi stav sadasnjeg ¢l. 16a istovetan je u osnovi
ranijem ¢l. 16. ZKP, s tim §to u nomotehnickom smislu izostaje nabrajanje
svih propisa na koje se zakoniti dokazi oslanjaju, odnosno ¢ijom povredom
dokazi prikupljeni ili izvedeni postaju nezakoniti, da bi u slede¢em stavu
zakonodavac novelirao postojec¢e odredbe vezane za egzaktniji opis nezako-
niti dokaza, navodeéi da su to oni pribavljeni krSenjem odredbe ¢l. 9. ZKP i
oni koji su pribavljeni povredom odredaba krivi¢nog postupka koje su izricito
predvidene ovim zakonikom. No, ono §to je novo u celoj zakonskoj deskripciji
nezakonitih dokaza, jeste kristalno jasno uvodenje teorije ,,plodova otrovnog
drveta® u nase krivi¢no zakonodavstvo, jer doslovno propisivanje da se sudske
odluke ne mogu zasnivati ni na dokazima koji su proistekli iz dokaza navede-
nih u stavovima 1. 1 2. istog ¢lana, ne znaci nista drugo. Ovo je sustinski korak
dalje u prihvatanju ove teorije, koja je u prakti¢noj upotrebi ve¢ odredeno
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vreme, od stupanja na snagu aktuelnog procesnog zakonika i pokusaja uvode-
nja anglosaksonskog postupka, nedosledno, naravno, o ¢emu su mnogi pravni
autoriteti ve¢ potrosili dosta mastila opisujuc¢i kako se mnogi karakteristicni
pravni instituti kontinentalnog prava nisu uklonili iz postoje¢eg zakonika,
dok oni, navodno, inovativni nisu zaziveli, najpre zbog svoje funkcionalne
neprimenjivosti u okolnostima postojece pravne mesavine oba pravna kruga.
U svakom slucaju, teorija ,,plodova otrovnog drveta“ prema nasem misljenju,
iako nastala u anglosaksonskom pravu, nesporna je tekovina, pravni doseg oba
pravna kruga u jednakoj meri, po svojoj prirodi izvorni izraz prava i pravedno-
sti u postupanju kao i teznje za zaStitom, pre svega zakonitosti u postupanju,
ali i neophodnoj protekciji osnovnih ljudskih prava i sloboda.

Izmene koje se odnose na temu nezakonitih dokaza izvrSene su i u
odredbama ¢l. 68. i 69. postojeceg Zakonika. Ovo je izvrSeno na nacin da se,
uz postojeca njegova prava, izmenama propisuju i nova prava. To su pravo da
se sluzi jezikom i pismom koje razume i da ima pravo na prevodenje i tuma-
¢enje, pravo da mu na licni zahtev sud postavi branioca po sluzbenoj duznosti
na teret budzetskih sredstava, ako prema svom imovinskom stanju okrivljeni
ne moze da snosi troskove za rad branioca, pravo da slobodno, nesmetano i
poverljivo komunicira s braniocem, pravo da neposredno pre prvog saslusanja
procita krivi¢nu prijavu i zapisnik o uvidaju i nalaz i misljenje vestaka i izvrsi
uvid u sve dokaze koji su od znacaja za donoSenje odluke o pritvoru. Sve ove
izmene od direktnog su uticaja na zakonitost iskaza okrivljenog kao dokaza,
zbog Cega zasluzuju paznju i osvrt na znacaj njihove sustine. Osobito je vazna
izmena koja se odnosi na novu t. 5, da sud okrivljenom na li¢ni zahtev postavi
branioca po sluzbenoj duznosti na teret budzetskih sredstava, ako prema svom
imovinskom stanju okrivljeni ne moZe da snosi troskove za rad branioca, jer
je ovom novelom prakti¢no okirvljenom data inicijativa da zatrazi branioca
po sluzbenoj duznosti, Sto otklanja moguénost da mu ovaj bude nametnut od
strane organa postupka, protivno njegovoj volji ili interesu. Takode, i veoma
znacajno, izmenom ¢l. 69, u st. 2, propisuje se da je organ postupka duzan
da preda pouku i pouci okrivljenog o ovim pravima i u pisanom obliku, $to u
znacajnoj meri otklanja moguénost propusta organa postupka u obavesStava-
nju okrivljenog o njegovim pravima, gde su neka, u slede¢im redovima bic¢e o
tome detaljnije reci, uticala na zakonitost ovog iskaza kao dokaza u postupku.

Od pocetka primene aktuelnog ZKP, jedna od najvecih zamki u proceni
nezakonitosti nekog dokaza bila je, i dalje jeste, odredba ¢l. 85, st. 3. ZKP koja
se odnosi na davanje izricite izjave okrivljenog o tome da li ¢e uzeti branioca
po vlastitom izboru uz upozorenje da ¢e mu se u protivnom postaviti branilac,
u slu¢aju obavezne odbrane, po odredbama ZKP. U praksi, osobito prilikom
prvog saslusanja koje se u pravilu vrsi pred organima policije, onaj koji spro-
vodi saslusanje veoma cesto u zapisnik ne unese izri¢itu izjavu, ve¢ donese
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reSenje kojim postavlja branioca po sluzbenoj duznosti, cemu se okrivljeni
po pravilu ne protivi. U docnijem toku postupka, ovaj dominantno formalni
propust postaje zalbeni argument, sa tumacenjem da nedostatak izriite izjave
predstavlja apsolutno nezakonit dokaz i da se na sadrzini takvog iskaza
okrivljenog ne moze zasnivati sudska odluka. U koncepcijskim lutanjima pozi-
tivnog procesnog zakona i sudska praksa je nedosledna, pa su reSenja ovog
problema zakonitosti nedosledna. Katkad je stav drugostepenih sudova u duhu
anglosaksonskog prava i ,,pravila o isklju¢enju dokaza®, u potpunosti formal-
nopravan, pa usled nedostatka izri¢ite izjave okrivljenog, uprkos svim ostalim
¢injenicama, ovakav iskaz proglasavaju nezakonitim dokazom, a ponekad je u
duhu kontinentalnog nasleda i ,,dokazne zabrane*, uz kazuisticki pristup, stav
drugostepenih sudova da je re¢ o zakonitom dokazu, uz niz, po stavu autora,
veoma razloznih i razumnih razloga u prilog takve odluke.

Upravo u cilju izbegavanja ove vrste procesne nedoumice, u zakonskom
reSenju de lege ferenda predlozena je izmena koja efikasno i funkcionalno
reSava mogucénost nastanka ovog problema, tako Sto je postojeci ¢l. 69. ZKP
izmenjen, pa je u Nacrtu izmena, u st. 2. navedeno da se pouka o pravima
okrivljenog, navedena u st. 1, predaje uhapsenom u pisanom obliku prilikom
hapsenja i on je moze zadrzati za vreme trajanja liSenja slobode, dok je ¢l. 85.
izmenjen tako Sto je dodat novi st. 3, koji glasi da ¢e pre prvog sasluSanja
organ postupka pitati okrivljenog da li je primio pisanu pouku o pravima iz
¢l. 68, st. 3. Zakona i da ¢e se uveriti da li je okrivljeni tu pouku razumeo. Na
ovaj naci je izbegnuta usmena pouka i davanje izricite izjave, te njeno izravno
unosenje u zapisnik, a time i eventualna nezakonitost formalnog i relativnog
karaktera, koja je predmet razli¢itog i nedoslednog tumacenja. Nas je stav da
je re¢ o vaznoj noveli, koja je od velike vrednosti u reSavanju ovih svakodnev-
nih dilema u sudenju, gde i konkretnom prilikom isti¢emo kako je temelj za
stanoviste da je re¢ o relativno nezakonitom dokazu, upravo kazuisticki pri-
stup 1 sa tim u vezi ekstenzivno tumacenje znacaja ovakvog propusta. Naime,
ukoliko je okrivljeni prihvatio postavljenog branioca i bez izricite izjave tim
povodom unete u zapisnik, otpoceo postupak svoje odbrane, dakle procitao
kriviénu prijavu, obavio sa braniocem poverljiv razgovor i u njegovo prisustvu
dao svoj iskaz, potpisujuci zapisnik o saslusanju bez ikakvih primedbi, onda je
ocigledno, i bez njegove izriCite izjave u tom pogledu, da je prihvatio posta-
vljenog branioca i da ne zeli da izabere drugog.

Sledec¢a vazna novela koja se odnosi na zakonitost dokaza je ona predlo-
zena ¢l. 43. Nacrta, 1 odnosi se na aktuelni ¢l. 88. ZKP. U njoj se propisuje da
¢e, umesto da dato priznanje okrivljenog ima vaznost ako nije u suprotnosti
sa drugim dokazima, ono imati procesnu vaznost ako je potkrepljeno drugim
dokazima, s tim da se Nacrt koristi negativnim, dok se u ovom tekstu kori-
sti pozitivan opis uslova, radi lakSeg objasnjenja. Razlog ovoj, samo naoko
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»kozmetickoj* izmeni lezi u tome da priznanje izvrSenja krivicnog dela od
strane okrivljenog ne postane krunski dokaz, dovoljan sam za sebe da se
okrivljeni oglasi krivim, kako je to bilo viSe vekova unazad, a opisano je u
uvodnom delu rada gde je bilo reci o tzv. zakonskom vrednovanju dokaza. Na
ovaj nacin sud sti¢e obavezu da prikuplja i druge dokaze, o broju i kvalitetu
ne treba spekulisati, jer je re¢ o faktiCkom pitanju, koji ¢e u svakom slucaju
potvrditi dato priznanje, a time omoguciti i veci stepen pravednosti u sudenju.
Inace, ova izmena je i u duhu povratka nacela materijalne istine, za kojom se
ocigledno tezilo u koncepcijkom smislu.

U Nacrtu se predlazu i izmene ¢l. 89, 90. i 100. ZKP, koje se odnose na
uvodenje prava okrivljenog, ukoliko ima branioca, da i on prisustvuje doka-
znim radnjama suocenja, te prepoznavanja lica ili predmeta. Ovo bi znacilo
da je u obrnutom slucaju, ukoliko branilac ne prisustvuje navedenim radnjama
ovaj dokaz apsolutno nezakonit, jer izmene Zakonika zahtevaju njegovo prisu-
stvo, a ne samo obavestavanje o tome da ¢e ove radnje biti preduzete, naravno,
ako se to ¢ini u prethodnom postupku ili pod zakonskim uslovima van glavnog
pretresa. Takode, znacajna je i izmena ¢l. 300. ZKP, u istom smislu, koja se
odnosi na propisivanje obaveze javnog tuzioca da na saslusanje okrivljenog
pozove i branioca drugog, ili drugih okrivljenih u istom postupku. Prema aktu-
elnom zakonskom resenju iz ¢l. 300. ova obaveza ne postoji, pa ograni¢enjem
prava na prisustvo branioca i okrivljenog saslusanju drugih okrivljenih, odbrani
se onemogucava provera istinitosti iskaza sasluSavanog, kao ni mogucnost
suprotnog dokazivanja, pri ¢emu ovakav iskaz, sam za sebe moze biti skoro
jedini dokaz za krivicu okrivljenog ¢ija odbrana ne prisustvuje saslusanju.
Ovo osobito u okolnostima kada okrivljeni koji daje iskaz, prethodno dogovori
zakljucenje sporazuma o priznanju krivicnog dela, pa ga odmah nakon davanja
iskaza 1 zakljuci, pri ¢emu se u tim okolnostima krivi¢ni postupak protiv njega
razdvaja, te viSe ne postoje procesne mogucnosti provere istinitosti njegovog
iskaza od strane drugih okrivljenih.

Sledec¢a znacajna izmena u pogledu teme rada je izmena iz ¢l. 65. Nacrta
izmena Zakonika, u kome se navodi da se posle ¢l. 139. dodaje potpuno nov
¢lan 139a, nazvan ,,Dokazivanje fotografijom, tonskim, odnosno tonskim
1 optickim snimkom®. Vaznost izmene je u dugo ocekivanom ozakonjenju
postojece sudske prakse koja se odnosi na koriS¢enje dokaza nastalih, odno-
sno pribavljenih, bez odluke organa postupka, odnosno suda, kojim se detaljno
ureduje nacin pribavljanja i ocene fotografija, tonskih, odnosno tonskih i optic¢-
kih snimaka u kriviénom postupku. Osnov i smisao posebnog propisivanja ove
dokazne radnje u ZKP je sve veci procesni znacaj ovih dokaza koje su sacinila
treca lica, u svojstvu dokaza u krivicnom postupku. U danasnje vreme, veliki
je broj sredstava, pocev od mobilnih telefona i redom, kojima se moze saciniti
opticki ili audio zapis, $to je posledica savremenih uslova Zivota i intenzivnog
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razvoja tehnike i tehnologije. Sa druge strane, kao Sto je ve¢ receno, postoji
veoma neujednacena sudska praksa povodom kori$¢enja i ocene ovih dokaza
u kriviénom postupku, a prvenstveno u pogledu njihove zakonitosti. Ova neu-
jednacénost se krece u spektru od neprihvatanja ovog dokaza kao zakonitog, jer
nije pribavljen na osnovu naredbe i od strane drzavnih organa, do bezuslovnog
prihvatanja, Sto znaci bez provere uslova pod kojima je taj dokaz pribavljen.
Upravo zbog toga, novela o kojoj je re¢ ima svoj pun znacaj i smisao i veliku
upotrebnu vrednost.

Clanom 66. i 67. Nacrta zakona menjaju se &l. 141. i 142. ZKP, koji
propisuju okolnosti uzimanja uzoraka bioloskog porekla i uzoraka za forenzic-
ko-geneticku analizu. Najvaznije izmene se odnose na preciziranje ovlaséenog
lica koje vrsi uzorkovanje kao i uslove za odredivanje ove dokazne radnje.
Dosta nedoumica u aktuelnom zakonskom resSenju izazivala je okolnost ko
je ovlas¢en da ove uzorke uzme, odnosno da li okolnost da uzorke nije uzeo
zdravstveni radnik, kako je to aktuelno propisano, ¢ini ovaj dokaz nezakoni-
tim. S obzirom na to da se ovde radi o veoma prostom postupku, nas stav bio
je da ga moze obaviti i lice koje formalno nije zdravstveni radnik, ali poseduje
odredeno iskustvo tim povodom. Nacrt, pak, sa o¢iglednim saznanjem njego-
vih autora o problemu o kojem je re¢, predvida da to sada treba da bude stru¢na
osoba, dakle i forenzicar, kriminalisti¢ki tehnicar, koji po prirodi svoga posla
i ste¢enog iskustva u njegovom obavljanju, ima potrebno zakonsko svojstvo.

Slede¢a znacajna izmena koja se odnosi na dokaze, odnosno njihovu
zakonitost, odnosi se na ¢l. 143, st. 1. ZKP, i njome se jasno i izri¢ito propisuje
koji organi postupka mogu da odrede dokaznu radnju provere racuna i sum-
njivih transakcija, pa se odreduje da su to javno tuzilastvo, odnosno sud. Do
sada je postojala nedoumica ko je tacno ovlas¢en za odredivanje ove dokazne
radnje, zbog Cega je sudska praksa lutala tim povodom, sa pojedinim reSe-
njima da je za to u svakoj fazi postupka nadlezan sud, pa je usledila i ova
izmena, koja bi, kao i prethodne, trebalo da svojim sadrzajem resi sve nedou-
mice tim povodom.

Veoma vazna izmena predvidena je u ¢l. 70. 1 71. Nacrta i odnosi se na
¢l. 156. u kome se posle st. 8. dodaje st. 9. koji glasi:

»Sudska odluka se ne moze zasnivati na zapisniku o pretresanju stana
i drugih prostorija, vozila i transportnih sredstava za sve vrste saobradaja
ili lica, ako je pretresanje obavljeno bez predaje naredbe, a nisu ispunjeni
uslovi propisani st. 3. ovog ¢lana ili je pretresanje sprovedeno bez prisustva
svedoka, suprotno st. 7. ovog ¢lana, odnosno bez naredbe suda, osim u sluca-
jevima predvidenim €l. 158. 1 159. ovog zakonika.”

Na ovaj nacin izvrSene su izmene odredaba koje se odnose na dokaznu
radnju pretresanja stana i drugih prostorija. Izmenom se definiSu predmeti
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pretresanja dodavanjem novih u vidu vozila i transportnih sredstava za sve
vrste saobracaja, prakticno dodavanjem onih koji odavno postoje, ali nisu do
sada zakonom spominjani, usled ¢ega su se u sudskoj praksi javljali problemi
ocene zakonitosti dokaza pribavljenih ovom radnjom 1, jo§ vaznije, propisiva-
njem povreda odredaba o pretresanju stana i drugih prostorija koje dovode do
nezakonitog dokaza. Ovde je nesumnjivo re¢ o apsolutno nezakonitim doka-
zima, gde bi stupanjem novela na pravnu snagu zauvek trebalo da bude resena
dilema zakonitosti. Dakle, propisani su strogo formalni uslovi, ta¢nije postu-
pak, za ovu dokaznu radnju i svaka povreda propisane procedure dovodi do
apsolutne nezakonitosti pribavljenog dokaza.

Nacrt zakona predvida i novinu u ¢l. 237. ZKP, koja dopusta pravo
na zalbu i povodom reSenja o odbijanju predloga za izdvajanje nezakonitih
dokaza. Ova efikasna izmena omoguéava da se pitanje zakonitosti nekog
dokaza resi ve¢ tokom sudenja i da se ne mora cekati postupak po Zalbi na pre-
sudu. Ovo je vazno pitanje i ovakva inovacija je, moze se re¢i, blagorodna za
efikasnost sudenja i blagovremeno razreSenje jednog od centralnih prejudici-
jelnih pitanja koja se pojavljuju u sudenju. Do sada se, o tome je ve¢ bilo reci
u radu, sud samo jednostrano bavio ovom temom u sudenju i donosio odluku
kada usvaja predlog za izdvajanje, jer se samo po Zalbi na njega mogao pro-
veriti stav o zakonitosti tog dokaza, dok ¢e ovom izmenom pitanje zakonitosti
nekog dokaza biti celovito reseno.

Moze se re¢i kapitalna, predvidena je izmena ¢l. 173. Nacrta, za ¢l. 438.
gde se posle t. 9. dodaje t. 9a, koja propisuje da je apsolutno bitna povreda
odredaba krivicnog postupka kada se presuda zasniva na nezakonitom dokazu,
na kome se po odredbama ovog zakonika ne moze zasnivati. Vaznost ove
izmene u tome je Sto povecava zaStitu od upotrebe, koriS¢enja, nezakoni-
tih dokaza, pa se ovakvo postupanje vise ne relativizuje, kao u dosadasnjem
resenju, da se i pored jasne Cinjenice kako se odluka suda zasniva na neza-
konitom dokazu, procenjuje da li bi i bez njega bila doneta ista odluka na
osnovu preostalih, Sto predstavlja krajnji fakticitet, ve¢ se sankcioniSe samo
prisustvo nezakonitog dokaza u dokaznoj gradi koja je osnov za odluku. Time
se, doduse, delimi¢no zanemaruje praksa Evropskog suda za ljudska prava,
ali svakako u ve¢oj meri od postojece stiti prava okrivljenog u postupku, a
najposle i zakonito postupanje sudova u odlucivanju o krivici. Ova izmena
govori u prilog jasnijoj koncepciji ZKP, koju zakonodavac izmenama zeli
postiéi i u prilog je konzistentnosti svih odredaba koje regulisu oblast iz koje
je tema rada. U dosadasnjem tekstu spominjana je ova odredba u sadasnjem
zakonskom resenju, pa je ocenjeno da na opisani nacin ne predstavlja dovoljnu
zastitu od primene nezakonitih dokaza. Uz izneto, izmene postojeéeg Cl. 451.
ZKP takode idu u prilog zakljuc¢ku o potpunoj zastiti od kori§éenja nezakonitih
dokaza u postupku, jer se izmenama drugostepeni sud obavezuje da ispituje
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pobijanu presudu ne samo u delu koji se pobija zalbom, ve¢, izmedu ostalog,
mora uvek po sluzbenoj duznosti ispitati da li postoji povreda odredaba krivic-
nog postupka iz ¢l. 438, st. 1, a to znaci i povreda iz nove t. 9a, o tome da li se
presuda zasniva na nezakonitim dokazima. Ovo znac¢i da drugostepeni sud o
ovome vodi racuna po sluzbenoj duznosti.

Cl. 202. Nacrta dodat je novi vanredni pravni lek, Zahtev za ispitivanje
zakonitosti pravnosnazne presude propisan ¢l. 494a, 494b. i 494v, Sto fakticki
predstavlja njegovo vraéanje iz perioda od pre 2001. godine, u tekst zakona.
Odredbama ¢l. 494a. odredeni su uslovi i razlozi za podnosSenje zahteva, pa su
kao jedan od njih navedene i povrede odredaba krivicnog postupka propisanih
u ¢l. 438, st. 1. ovog zakonika, u koje spada i povreda iz nove t. 9a, kada se
presuda zasniva na nezakonitom dokazu. Ovo resenje je u skladu sa ostalim,
iznetim u prethodnim stavovima, pa predstavlja dopunski vid zastite, potpunu
zastitu od uticaja nezakonitih dokaza na konac¢nu odluku suda u krivicnom
postupku. Sa opsSteg aspekta, re¢ je o vanrednom pravnom leku od velikog
znacaja, sa pozicije suda, za ujednacavanje sudske prakse, posto je odlu¢ivanje
o njemu u nadleznosti Vrhovnog suda Srbije.

Nabrojane i opisane izmene znacajnije su od onih koje se odnose na pro-
blematiku nezakonitih dokaza i novih reSenja tim povodom koja nudi Nacrt
izmena ZKP. Osim njih, postoje i druge izmene koje se odnose, pre svega,
na nacin pribavljanja odredenih dokaza, no one nisu posebno naglasene, zbog
toga Sto je akcenat bio na isticanju onih koje su najvaznije u sistemskom
smislu i1 koje svojim sadrzajem ukazuju fakti¢ki na promenu koncepta Zako-
nika, njegovu orijentaciju u pravcu procesnih reSenja koja doktrinarno zastupa
kontinentalno krivi¢no procesno zakonodavstvo, kao i nastojanje da se propi-
sivanjem novih instituta i dodatnom procesnom zastitom postojecih u najvecoj
meri osigura jedinstvena sudska praksa u ovoj oblasti.

NEZAKONITI DOKAZI
U PRAKSI SUDOVA REPUBLIKE SRBIJE

U praksi instancionih sudova Republike Srbije, pre svih Vrhovnog i
apelacionih, mnogo je odluka koje se odnose na resavanje pitanja zakonitosti
dokaza. Vrhovni sud Srbije ipak je, u skladu sa svojom nadleznoscu, najme-
rodaviji za utvrdivanje pravnih shvatanja i ujednacavanja sudske prakse, zbog
Cega ¢e 1 prikaz aktuelne prakse poceti upravo kroz nekoliko pojedinac¢nih
odluka, ¢ija obrazlozenja, doslovno preneta, ne samo da upucuju na postojece
stavove, ve¢ i na razloge koje je sud imao prilikom odlucivanja, ta¢nije zau-
zimanja tih stavova. Smatramo da je ovakav nacin interpretacije, zbog svoje
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potpune autenti¢nosti, najpodesniji da se putem citiranja verodostojnih razloga
Citalac upozna s argumentacijom koja je posluzila u zauzimanju stava i prav-
nog misljenja onih koji su ovakvo stanoviste zauzeli.

Presuda Vrhovnog kasacionog suda Kzz 624/2022

Presudom Viseg suda okrivljeni su, oglaseni su krivim i to: okrivljeni
AA, zbog produzenog krivicnog dela primanje mita iz ¢l. 367, st. 2. u vezi sa
¢l. 61. KZ i osudeni. Presudom Apelacionog suda zalbe su odbijene, a prvoste-
pena presuda potvrdena.

Protiv navedenih pravnosnaznih presuda, zahteve za zastitu zakonitosti
su podneli Republicki javni tuzilac, zbog povreda zakona iz ¢l. 438, st. 2, t. 1.
1t. 2. ZKP i branilac jednog od okrivljenih, zbog povreda zakona iz ¢l. 438,
st. 2, t. 15 ¢1. 438, st. 1, t. 4.1 ¢l. 439, t. 1-3. ZKP.

Ukazuju¢i na povredu zakona iz ¢l. 438, st. 2, t. 1. ZKP, Republicki
javni tuzilac 1 branilac okrivljenog u zahtevima za zaStitu zakonitosti isti¢u
da se pobijana pravnosnazna presuda zasniva na dokazima na kojima se po
odredbama Zakonika o kriviénom postupku ne moze zasnivati i to na naredbi
Viseg suda kojom je odredeno sprovodenje posebne dokazne radnje tajno
pracenje i snimanje prema osumnji¢enom GG kao i na video-materijalu pri-
kupljenom primenom ove posebne dokazne radnje, a bez kojih dokaza, koji
su shodno odredbama ¢l. 16, st. 1. 1 ¢l. 84, st. 2. ZKP, morali biti izdvojeni
iz spisa predmeta, ne bi bila doneta osudujuca presuda. Prema stavu Repu-
blickog javnog tuzioca i odbrane, citirana naredba je nezakonita jer ne sadrzi
razloge koji bi opravdali postojanje osnova sumnje da je osumnjiceni GG izvr-
Sio ili pripremao izvrSenje nekog od krivinih dela iz ¢l. 162. ZKP, niti su
dati razlozi koji opravdavaju neophodnost primene posebne dokazne radnje,
odnosno koje su to okolnosti koje ukazuju da se na drugi nacin krivicno delo
ne bi moglo otkriti ili dokazati ili da je njihovo prikupljanje znatno otezano,
pri ¢emu u naredbi nije opredeljeno ni to da li se tajnom praéenju i snima-
nju pristupa, jer postoje osnovi sumnje da je krivicno delo izvrSeno ili zbog
toga Sto se priprema krivi¢no delo za cije dokazivanje i otkrivanje mogu biti
koriS¢ene posebne dokazne radnje. Pored izloZenog, prema navodima zahteva
Republickog javnog tuzioca i branioca okrivljenog, citirana naredba ne sadrzi
ni zakonski naziv kriviénog dela za koje postoje osnovi sumnje da je izvrSeno
ili se priprema, a Sto je njen zakonski element, usled kojih nedostataka je ista
suprotna odredbi ¢l. 172. u vezi sa ¢l. 161, st. 1. 1 2. ZKP, te da su samim
tim nezakoniti 1 dokazi proistekli na osnovu primene posebne dokazne radnje.
U prilog izlozenim zakljuc¢cima Republi¢ki javni tuzilac i branilac se u zahte-
vima pozivaju na praksu Evropskog suda za ljudska prava koja ukazuje na
to da se izostankom razloga u pogledu osnova sumnje i nacela nuznosti i
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proporcionalnosti narusava pravo pojedinca na privatni ili porodi¢ni zivot i
li¢nu prepisku — presuda Evropskog suda za ljudska prava Roman Zaharov
protiv Rusije (predstavka br. 47143/06), Kvasnica protiv Slovacke (predstavka
br. 72094/01) i Uzun protiv Nemacke (predstavka br. 35623/05). Iznete navode
zahteva za zastitu zakonitosti Republi¢kog javnog tuzioca i branioca okrivlje-
nog Vrhovni kasacioni sud ocenjuje kao neosnovane, iz sledec¢ih razloga.
Sadrzina naredbe o odredivanju posebne dokazne radnje tajno pracenje
1 snimanje, propisana je u st. 2, ¢l. 172. ZKP, tako da je u naredbi neophodno
oznaciti podatke o osumnji¢enom, zakonski naziv krivi¢nog dela, razloge na
kojima se zasniva sumnja, oznaenje prostorija, mesta ili prevoznog sred-
stva, ovlaséenje za ulazak i1 postavljanje tehnickih uredaja za snimanje, nacin
sprovodenja i obim 1 trajanje posebne dokazne radnje. 1z spisa predmeta proi-
zlazi da je posebna dokazna radnja tajno pracenje i snimanje preduzeta prema
osumnjicenom GG na osnovu naredbe sudije za prethodni postupak Viseg
suda donete na osnovu obrazlozenog predloga Viseg javnog tuzioca koji sadrzi
podatke o osumnji¢enom, zakonsku numeraciju krivicnih dela, oznacenje
prostorija, razloge na kojima se zasniva sumnja da je osumnji¢eni izvr$io i
priprema izvrSenje krivi¢nih dela obuhvacenih €l. 162. ZKP, obrazlozena ope-
rativna saznanja policije uz naznacenje cilja preduzimanja posebne dokazne
radnje, odnosno ukazivanje na osnove iz ¢l. 172, st. 1, t. 1.1 2. ZKP. Po nala-
zenju ovog suda, navedena naredba sudije za prethodni postupak Viseg suda
doneta je u svemu u skladu sa odredbom ¢l. 172. ZKP, pri ¢emu iz iste proi-
zlazi da je dovoljno obrazlozena i da sadrzi sve elemente propisane odredbom
¢l. 172, st. 2. ZKP, a iz naredbe se jasno vidi iz kojih ¢injenica i okolnosti —
operativna saznanja Sektora unutrasnje kontrole MUP RS, sudija za prethodni
postupak izvodi zakljuak da u toj fazi postupka postoje osnovi sumnje da
osumnjiceni GG sa vise NN lica, civila i policijskih i carinskih sluzbenika na
GP, izvrsio 1 da priprema izvrSenje krivi¢nih dela za koja se ova mera moze
odrediti te da je njeno preduzimanje neophodno radi obezbedenja dokaza za
kriviéno gonjenje ¢ije bi prikupljanje na drugi nacin bilo znatno otezano.
Sledstveno navedenom, predmetna naredba sudije za prethodni postupak
Viseg suda predstavlja zakonit dokaz kao i dokazi proistekli iz njene primene
na kojima se presuda mogla zasnivati, a izostanak dovoljnih razloga suda
za odredivanje navedene posebne dokazne radnje, po nalazenju ovoga suda,
predstavlja sopstvenu ocenu podnosilaca zahteva. Po nalaZenju ovoga suda,
krivi¢na dela za koja postoje osnovi sumnje da su izvrSena ili se priprema nji-
hovo izvrSenje u naredbi su opredeljena zakonskom numeracijom, te stoga
okolnost §to u naredbi nije naveden njihov zakonski naziv, nasuprot navodima
zahteva Republickog javnog tuzioca i branioca okrivljenog, istu ne ¢ini neza-
konitim dokazom koji nije mogao biti koris¢en u krivicnom postupku. Pored
iznetog branilac okrivljenog kao razlog za nezakonitost materijala prikupljenog
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primenom posebne dokazne radnje Tajno pracenje i snimanje istice i ¢injenicu
da je u konkretnom slucaju protekao rok od Sest meseci od okoncanja posebne
dokazne radnje propisan odredbom ¢l. 163, st. 1. ZKP, u kom roku je nadlezni
javni tuzilac trebalo da pokrene krivi¢ni postupak, imajuéi u vidu da je Tajno
pracenje i snimanje okonc¢ano dana 6. 12. 2018. godine, a da je ovaj krivi¢ni
postupak poceo dana 23. 7. 2021. godine, donosenjem Naredbe o sprovode-
nju istrage. Iznete navode zahteva za zaStitu zakonitosti branioca okrivljenog
Vrhovni kasacioni sud ocenjuje kao neosnovane iz slede¢ih razloga: Odred-
bom ¢l. 163, st. 1. ZKP, propisano je da ako javni tuzilac ne pokrene krivi¢ni
postupak u roku od Sest meseci od dana kada se upoznao sa materijalom pri-
kupljenim koriS¢enjem posebnih dokaznih radnji ili ako izjavi da ga nece
koristiti u postupku, odnosno da protiv osumnjicenog nece zahtevati vodenje
postupka, sudija za prethodni postupak ¢e doneti reSenje o unistenju prikuplje-
nog materijala. Stavom 3. istog ¢lana propisano je da, ako je pri preduzimanju
posebnih dokaznih radnji postupljeno suprotno odredbama Zakonika ili naredbi
organa postupka, na prikupljenim podacima se ne moze zasnivati sudska
odluka, a sa prikupljenim materijalom se postupa u skladu sa ¢l. 84, st. 3.
Zakonika. Dakle, prema citiranoj zakonskoj odredbi rok od Sest meseci iz st. 1,
¢l. 163. ZKP, pocinje te¢i od dana kada se javni tuzilac upoznao sa materi-
jalom prikupljenim na osnovu sprovedenih posebnih dokaznih radnji (Sto je
mogao uciniti tek po dostavljanju navedenog materijala), a ne od dana kada
je trajanje posebne dokazne radnje okoncano, kako se to ukazuje u zahtevu
za zaStitu zakonitosti branioca okrivljenog. Shodno iznetom, kako iz spisa
predmeta proizlazi da je video-zapis nastao primenom posebne dokazne radnje
tajno pracenje i snimanje Visem javnom tuziocu dostavljen dana 24. 4. 2019.
godine, uz izvestaj MUP RS Sektora unutraS$nje kontrole, a da je Visi javni
tuzilac naredbu o sprovodenju istrage doneo dana 23. 7. 2019. godine, na koji
nacin je pokrenuo krivi¢ni postupak, to proizlazi da je javni tuzilac pokrenuo
kriviéni postupak u okviru roka od Sest meseci od dana kada mu je dostavljen,
a kada je i upoznat sa materijalom prikupljenim koris¢enjem posebne dokazne
radnje tajno pracenje i snimanje po naredbi sudije za prethodni postupak Viseg
suda od 4. 9. 2018. godine, te da su samim tim neosnovani navodi zahteva
za zastitu zakonitosti branioca okrivljenog kojima ukazuje na povredu zakona
iz ¢l. 163. ZKP. Sledstveno iznetom, video-zapisi koji su nastali kao rezul-
tat zakonito sprovedene posebne dokazne radnje tajno pracenje i snimanje u
smislu ¢l. 171. 1 172. ZKP, predstavljaju zakonite dokaze na kojima se presuda
mogla zasnivati, zbog ¢ega se suprotni navodi zahteva Republickog javnog
tuzioca i branioca okrivljenog ocenjuju kao neosnovani. Nadalje, odbrana
u zahtevu za zaStitu zakonitost ukazuje 1 na to da je prvostepeni sud ekste-
zivnim tumacenjem odredbe ¢l. 164. ZKP, koja se odnosi na slucajni nalaz,
pogresno zakljuc¢io da se materijal pribavljen po naredbi koja se odnosila na
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osumnjicenog GG, mogao koristiti kao slucajni nalaz u kriviécnom postupku
vodenom protiv okrivljenog AA. Prema navodima zahteva u citiranoj naredbi
sudije za prethodni postupak Viseg suda, navedeno je da se posebna doka-
zna radnja tajno pracenje i snimanje odreduje prema osumnji¢enom GG, radi
otkrivanja kontakata i komunikacija osumnji¢enog u sluzbenim prostorijama
UGP SGP, uz opisani nacin instaliranja tehnic¢kih uredaja za tajni zvucni i
opticki nadzor u kabinama, koje koristi osumnji¢eni, pa kako osumnji¢eni GG
u kriticnom periodu — dana 12. 9. 2018. godine i dana 13. 9. 2018. godine,
kada je okrivljeni AA izvrsio predmetno krivi¢no delo, nije radio, odnosno
nije bio prisutan u navedenim prostorijama, to je policija bez ovlaS¢enja vrsila
tajni nadzor i u tom periodu, $to video-materijal pribavljen putem ove posebne
dokazne radnje takode ¢ini nezakonitim dokazom, u vezi sa kojim navodima se
odbrana poziva na presudu ovog suda Kzz 1379/2021 od 19. 1. 2022. godine.
Iznete navode zahteva za zaStitu zakonitosti branioca okrivljenog
Vrhovni kasacioni sud ocenjuje kao neosnovane. Odredbom ¢l. 164. ZKP,
propisano je da ako je preduzimanjem posebnih dokaznih radnji prikupljen
materijal o krivicnom delu ili u¢iniocu koji nije bio obuhvacen odlukom o odre-
divanju posebnih dokaznih radnji, takav materijal se u postupku moze koristiti
ako se odnosi na krivi¢no delo iz ¢l. 162. ZKP. Posebna dokazna radnja tajno
pracenje 1 snimanje odredena je prema osumnji¢enom GG, na osnovu naredbe
sudije za prethodni postupak Viseg suda, tako Sto bi se u sluzbenim prosto-
rijama UGP SGP Horgos, na grani¢nom prelazu Horgos, instalirala posebna
oprema za tajni zvucni i opticki nadzor u prostorijama ulaznih terminala
oznacenih kroz sistem video-nadzora kao Horgo$ — putnicki ulaz, kabina za
evidentiranje putnickog ulaza 4 1 Horgos — putnicki ulaz, kabina za evidentira-
nje putnickog ulaza 3, koje koristi osumnji¢eni. Dakle, u navedenoj naredbi o
tajnom pracenju i snimanju donetoj u odnosu na osumnjicenog GG, navedeno
je da ¢e se ova posebna dokazna radnja izvr$iti na nac¢in blize opisan u naredbi
u oznacenim sluzbenim prostorijama, koje koristi osumnjiceni, ali ne i to da se
tajno pracenje i snimanje moze sprovoditi samo onda kada je u njima prisutan
osumnjiceni GG, pa samim tim nije bilo smetnji da se materijal prikupljen
preduzimanjem posebne dokazne radnje koristi kao zakonit dokaz i u postupku
protiv drugih lica koja nisu bila obuhvacena odlukom o odredivanju posebne
dokazne radnje. Kako su sluzbene prostorije navedene u predmetnoj naredbi
pored osumnji¢enog GG, na koga se naredba o trajnom pracenju i snimanju
odnosila, koristili i drugi policijski sluzbenici a medu njima i okrivljeni AA,
to se materijal prikupljen u odnosu na ovog okrivljenog ima smatrati slucaj-
nim nalazom u smislu ¢l. 164. ZKP, koji nije u suprotnosti sa naredbom suda,
niti sa odredbama ZKP. Sledstveno iznetom, materijal prikupljen primenom
posebne dokazne radnje tajno pracenje i snimanje prema osumnjic¢enom GG
mogao je biti koriS¢en kao zakonit dokaz u odnosu na okrivljenog AA, koji
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nije bio obuhvaéen naredbom, zbog ¢ega se suprotni navodi zahteva za zastitu
zakonitosti branioca okrivljenog ocenjuju kao neosnovani. Pri tome, po oceni
Vrhovnog kasacionog suda, nije od znacaja to $to je u presudi ovog suda Kzz
1379/2021 od 19. 1. 2022. godine, na koju se ukazuje zahtevom odbrane, izra-
zen stav da se materijal prikupljen preduzimanjem posebne dokazne radnje
tajno pracenje 1 snimanje nije mogao koristiti i u postupku protiv drugih lica,
kao zakonit dokaz, imaju¢i u vidu da se u konkretnom slucaju ne radi o istoj
¢injeni¢noj i pravnoj situaciji. Naime, u oznacenoj presudi ovoga suda, zauzet
je stav da je pravilan zakljucak nizestepenih sudova da se dokazi pribavljeni
po osnovu posebne dokazne radnje ne mogu smatrati slucajnim nalazom u
odnosu na okrivljene na koje se naredba nije odnosila u situaciji kada je u
naredbi izri¢ito navedeno da se posebna dokazna radnja tajno pracenje i sni-
manje sprovodi iskljuc¢ivo kada su u vozilu u kome je postavljen uredaj za
snimanje, prisutni oni osumnji¢eni prema kojima je odredeno sprovodenje
navedene posebne dokazne radnje, §to u konkretnom slucaju nije u pitanju.

Nadalje, branilac ukazuje da je sud odlu¢ne ¢injenice utvrdivao i na
osnovu iskaza okrivljenih DD i PP datih pred Visim javnim tuziocem i pre-
suda Viseg suda, kojima su ovi okrivljeni, na osnovu zakljucenih sporazuma
o priznanju krivi¢nih dela oglaseni krivim zbog izvrsenja po jednog krivi¢nog
dela davanje mita iz ¢l. 368, st. 1. KZ. Iz spisa predmeta proizlazi da je prvo-
stepeni sud navedene presude izveo kao dokaz na glavnom pretresu, te su isti
bili predmet ocene prvostepenog suda ali samo u pogledu formalnih uslova
vezanih za te presude. Po nalazenju Vrhovnog kasacionog suda na osnovu
navedenih presuda i odbrane okrivljenih datih pred ViSim javnim tuZiocem
povodom zakljucenih sporazuma o priznanju krivi¢nih dela, koje branilac
smatra nezakonitim dokazima, nisu utvrdivane ¢injenice vezane za postojanje
krivicnog dela zbog kojeg je okrivljeni oglasen krivim, ve¢ su ove Cinjenice
utvrdene na osnovu prethodnih iskaza saoptuZenih, datih pred javnim tuzio-
cem pre nego $to su pokrenuli postupak za zakljucenje sporazuma o priznanju
krivi¢nog dela. Imajuci u vidu sve izlozeno, Vrhovni kasacioni sud je, navode
Republickog javnog tuzioca i branioca okrivljenog kojima se ukazuje na
povredu zakona iz ¢l. 438, st. 2, t. 1. ZKP, ocenio kao neosnovane.

U ovoj odluci Vrhovni kasacioni sud je odlu¢io o zakonitosti vise razli-
¢itih dokaza, sa veoma detaljnim i sadrzajnim obrazloZenjem, pozivajuci se
1 povezuju¢i niz zakonskih odredbi koje propisuju oblasti iz kojih je odluka
doneta. S obzirom na to da cilj ovog rada nije ocena iznetog pravnog stano-
vista, ve¢ samo njegov prikaz radi boljeg razumevanja prethodnog teksta,
treba ipak napomenuti da ova odluka predstavlja ne samo pravi primer kako
bi po svim obrascima odluka Vrhovnog suda trebalo da izgleda, ve¢ primerom
pokazuje i o€it kazuisticki pristup u oceni zakonitosti dokaza, imanentan kon-
tinentalnom krugu, kome mi ne samo pravno, vec¢ i kulturoloski pripadamo.
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Presuda Vrhovnog kasacionog suda Kzz 1075/2021

Presudom Viseg suda okrivljeni AA oglasen je krivim zbog krivi¢nog
dela neovlaséena proizvodnja i stavljanje u promet opojnih droga iz ¢l. 246,
st. 1. Kriviénog zakonika.

Presudom Apelacionog suda odbijena je kao neosnovana Zalba branioca
okrivljenog AA i prvostepena presuda, potvrdena.

Protiv navedenih pravnosnaznih presuda zahtev za zastitu zakonitosti
blagovremeno je podnela branilac okrivljenog zbog povrede zakona iz ¢l. 485,
st. 1, t. 1. ZKP u vezi sa ¢l. 438, st. 2, t. 1. ZKP.

Zahtev za zasStitu zakonitosti branioca okrivljenog AA, advokata MA,
je osnovan. Navodima zahteva za zaStitu zakonitosti, branilac okrivljenog AA
ukazuje na bitnu povredu odredaba krivi¢nog postupka iz ¢l. 438, st. 2, t. 1.
ZKP, isticanjem da su pobijane pravnosnaze presude zasnovane na dokazu
na kome se po odredbama ZKP ne mogu zasnivati i to na zapisniku o pre-
tresanju stana i drugih prostorija PU KruSevac, PS Varvarin PU 3621/19. od
24. 9. 2019. godine, koji je pribavljen na nezakonit nacin, tj. uz povredu
¢l. 156, st. 7. ZKP. Kao razlog nezakonitog pribavljanja navedenog zapisnika,
za koji smatra da je trebalo da bude izdvojen iz spisa predmeta, branilac okri-
vljenog navodi da isti sadrzi formalni nedostatak, jer nije potpisan od strane
dva punoletna gradanina, ve¢ samo jednog, kao svedoka, zbog ¢ega se isti ne
moze koristiti kao dokaz u krivicnom postuku i na njemu se ne moze zasnivati
osudujuca presuda.

Izneti navodi branioca okrivljenog u zahtevu za zastitu zakonitosti su po
oceni Vrhovnog kasacionog suda osnovani.

Odredba ¢l. 84, st. 1. ZKP propisuje da dokazi koji su pribavljeni pro-
tivno ¢l. 16, st. 1. ZKP (nezakoniti dokazi) ne mogu biti korisc¢eni u kriviécnom
postupku i ti dokazi se izdvajaju iz spisa, cuvaju i uniStavaju na nacin propisan
odredbom st. 2. istog ¢lana. Clanom 16, st. 1. ZKP, propisano je da se sudske
odluke ne mogu zasnivati na dokazima koji su, neposredno ili posredno, sami
po sebi ili prema nacinu pribavljanja u suprotnosti sa Ustavom, ovim zako-
nikom, drugim zakonom ili opSteprihvaéenim pravilima medunarodnog prava
i potvrdenim medunarodnim ugovorima, osim u postupku koji se vodi zbog
pribavljanja takvih dokaza. Odredbom ¢l. 156, st. 7. ZKP propisano je da pre-
tresanju prisustvuju dva punoletna gradanina kao svedoci koji ¢e se pre pocetka
pretresanja upozoriti da paze na tok pretresanja, kao i da imaju pravo da pre
potpisivanja zapisnika o pretresanju stave svoje prigovore na verodostojnost
sadrzine zapisnika. Ako su ispunjeni uslovi iz st. 3. ovog Clana, pretresanje se
moze preduzeti 1 bez prisustva svedoka. Iz spisa proizilazi da je pretres stana
izvrSen na osnovu ¢l. 157, st. 4. 1 ¢l. 158, st. 3. ZKP i to u prisustvu samo
jednog svedoka, iako prema citiranoj odredbi ¢l. 156, st. 7. ZKP pretresanju
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stana moraju da prisustvuju dva punoletna gradanina kao svedoci. Kako u kon-
kretnom slucaju nisu ispunjeni uslovi za eventualni pretres u prisustvu samo
jednog svedoka, ili bez svedoka, propisani ¢l. 157, st. 3. ZKP — ako se pretpo-
stavlja oruzani otpor ili druga vrsta nasilja ili ako se ocigledno priprema ili je
otpocelo uniStavanje tragova krivicnog dela ili predmeta vaznih za postupak ili
je drzalac stana i drugih prostorija nedostupan, Vrhovni kasacioni sud nalazi
da je predmetni zapisnik o pretresu stana i drugih prostorija, nezakonit dokaz.
Pored toga, potvrda o oduzetim predmetima i drugi dokazi proistekli iz neza-
konitog dokaza — zapisnika o pretresanju stana od 24. 9. 2019. godine, takode
se smatraju nezakonitim, S$to se u konkretnom slucaju moze primeniti i na
odbranu okrivljenog, na kojoj je prema navodima drugostepenog suda zasno-
vana osudujuca presuda, a koju je pri tome sud prihvatio samo u delu u kome
pogoduje navodima optuznog akta, iz razloga Sto se prema oceni Vrhovnog
sti tog dokaza. Iz iznetih razloga, Vrhovni kasacioni sud je usvojio zahtev za
zastitu zakonitosti branioca okrivljenog.

Principijelno, ne upustajuci se u ispravnost odluke i bez iznoSenja stava
tim povodom u ovoj napomeni, misSljenje je da je upravo iz razloga iznetih u
napomeni za prethodni pravni stav, u ovome izostalo detaljenije obrazloze-
nje. Naime, obrazlozenje dato u prethodnom stavu tek je za nijansu opSirnije
od sentence, koja sustinski predstavlja kratku misao kojom se izrazava, u
konkretnom slucaju, stru¢ni stav o nekom pravnom pitanju. Misljenje je da
u konkretnom slucaju nedostaje obrazlozenje, ali ne kao citiranje propisa, jer
je to sadrzano, ve¢ kao navodenje razloga zaSto se radi o apsolutno nezako-
nitom dokazu, pa usled toga nema mesta kazuistiCkom pristupu. Osim toga,
nedostaje detaljnije obrazloZzenje za primenu teorije o ,,plodovima otrovnog
drveta®, osobito zbog toga $to ona jos uvek nije kodifikovana, pa je neophodno
da sud koji je primenjuje detaljno navede razloge zasto to Cini.

Presuda Vrhovnog kasacionog suda Kzz 885/2022

Presudom Viseg suda, okrivljeni I. M., D. S. 1 A. S., oglaseni su krivim
zbog po jednog kriviénog dela neovlaséena proizvodnja i stavljanje u promet
opojnih droga iz ¢l. 246, st. 1. KZ i osudeni.

Presudom Apelacionog suda, usvajanjem zalbi okrivljenih i njihovih
branilaca, preinacena je prvostepena presuda u delu odluke o kaznama.

Zahtev za zaStitu zakonitosti izjavili su branioci okrivljenih, izmedu
ostalih razloga i iz razloga iz ¢l. 438, st. 2, t. 1, sa predlogom da Vrhovni
kasacioni sud ukine obe pobijane presude i predmet vrati prvostepenom sudu
na ponovno sudenje. Ukazujuci na povredu zakona iz ¢l. 438, st. 2, t. 1. ZKP,
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branioci su u zahtevima za zastitu zakonitosti istakli da se pobijana pravno-
snazna presuda zasniva na dokazu na kome se prema odredbama Zakonika
o kriviénom postupku ne moze zasnivati i to na zapisniku o sasluSanju jedne
od okrivljenih sacinjenom od strane pripadnika PU, koji je kao nezakonit
dokaz morao biti izdvojen iz spisa predmeta. Prema navodima zahteva nave-
deni zapisnik ne sadrzi poziv okrivljenoj da se izri¢ito izjasni o tome da li ¢e
uzeti branioca po svom izboru, uz upozorenje da ¢e joj, ako to ne ucini, biti
postavljen branilac po sluzbenoj duznosti, kao ni izjasnjenje okrivljene o tome
da li ¢e uzeti branioca po svom izboru, kako je to propisano imperativnom
odredbom ¢l. 85, st. 3. ZKP. Pri tome se, prema stavu odbrane, upozorenjem i
izjaSnjenjem osumnjicene u smislu ¢l. 85, st. 3. ZKP, ne moze smatrati upozo-
renje koje je okrivljenoj dato u smislu ¢l. 68. ZKP na predmetnom zapisniku
— ,,da ima pravo da se brani sama ili uz struénu pomo¢ branioca u skladu sa
odredbama ZKP*, kao ni naknadno izjasnjenje okrivljene — ,,da razume svoja
prava i da je saglasna da je brani branilac koji joj je dodeljen po sluzbenoj
duznosti®, jer ,,davanje* upozorenja u smislu ¢l. 68. ZKP, ne moze predsta-
vljati razlog koji isklju¢uje obavezu organa postupka da postupi u skladu sa
odredbom ¢l. 85, st. 3. ZKP. Branioci okrivljenog I. M. u vezi sa napred izne-
tim, ukazuju na presude Vrhovnog kasacionog suda Kzz 1104/2018, od 7. 11.
2018. godine, Kzz 791/2019, od 12. 9. 2019. godine, Kzz 453/2020, od 17.
6. 2020. godine i Kzz 1141/2020, od 28. 10. 2020. godine u kojima je zauzet
stav da je odredba Cl. 85, st. 3. ZKP imperativne prirode zbog ¢ega zapisnik,
koji ne sadrzi izricito izjaSnjenje okrivljenog o tome da li ¢e uzeti branioca
po svom izboru, predstavlja nezakonit dokaz na kome se ne moze zasnivati
presuda. Iznete navode zahteva za zastitu zakonitosti branilaca okrivljenih,
Vrhovni kasacioni sud ocenjuje kao neosnovane. Vrhovni kasacioni sud nalazi
da stoji ¢injenica da u zapisniku o saslusanju okrivljene, u svojstvu osumnji-
¢ene, saCinjenom pred ovlas¢enim sluzbenim licima PU, nije konstatovano
upozorenje okrivljenoj i njena izjava o prisustvu branioca u smislu ¢l. 85, st. 3.
ZKP, §to podrazumeva njeno izricito izjasnjenje u pogledu prava na angazova-
nje branioca. Medutim, po nalaZenju ovoga suda, to po automatizmu ne znaci
da upozorenje organa postupka u konkretnom slucaju i izjaSanjenje okrivljene
ne ispunjavaju standard propisan odredbom ¢l. 85, st. 3. ZKP, ukoliko na zapi-
sniku o sasluSanju osumnjicene izri¢ito nije navedeno da se radi o upozorenju
i izjavi okrivljene u smislu navedene zakonske odredbe. Stoga, u svakom kon-
kretnom sluc¢aju, ukoliko upozorenje dato okrivljenom i njegovo izjasnjenje o
prisustvu branioca iz €l. 85, st. 3. ZKP, izri¢ito nije konstatovano u zapisniku
o saslusanju okrivljenog, s pozivanjem na navedenu zakonsku normu, sud pro-
cenjuje da li upozorenje organa postupka i izjasnjenje okrivljenog ispunjavaju
standard propisan odredbom ¢l. 85, st. 3. ZKP, a od koje procene suda zavisi
da li zapisnik o sasluSanju okrivljenog predstavlja zakonit ili nezakonit dokaz.
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Prema stavu Evropskog suda za ljudska prava iznetom u presudi u predmetu
Almasi protiv Srbije od 8. 10. 2019. godine (br. predstavke 21388/15) pravic-
nost krivicnog postupka nije ugrozena ukoliko ne postoje relevantni i dovoljni
razlozi za nadjacanje ili ometanje zelje okrivljenog u pogledu njegovog izbora
pravnog zastupanja. Stoga se, po nalazenju tog suda, bez obzira na ¢injenicu
Sto u zapisniku o sasluSanju okrivljenog nema izri¢ite izjave okrivljenog o
tome da li je Zeleo da angazuje zastupnika li¢no ili je umesto toga bio voljan
da prihvati advokata imenovanog od strane drzave, smatra da je okrivljeni
jasno prihvatio postavljenog branioca o ¢emu svedoCi njegova saradnja sa
tim advokatom, spremnost da da izjavu u njegovom prisustvu i odsustvu bilo
kakvih primedbi, i da sledstveno iznetom okrivljeni nije bio ograni¢en u svom
slobodnom izboru branioca. U konkretnom slucaju okrivljena A.S. je pre
davanja iskaza u predistraznom postupku, od strane ovlas¢enih sluzbenih lica
policije poucena o pravima iz ¢l. 68. ZKP, a izmedu ostalog i o pravu da se
brani uz struénu pomo¢ branioca u skladu sa odredbama ZKP, §to podrazu-
meva moguénost da uzme branioca po svom izboru, ili, ukoliko ga ne izabere
da se brani uz pomo¢ branioca po sluzbenoj duznosti, kao i da njenom saslusa-
nju prisustvuje branilac, pa se okrivljena izricito izjasnila da je razumela svoja
prava i da je saglasna da je brani branilac koji joj je dodeljen po sluzbenoj
duznosti, sa kojim je obavila poverljiv razgovor, nakon ¢ega je dala svoj iskaz
i zapisnik o sasluSanju potpisala bez primedbi.

Stoga je, po oceni ovoga suda, izjava okrivljene da je ,,saglasna da je
brani branilac koji joj je dodeljen po sluzbenoj duznosti* data povodom nave-
denih upozorenja organa postupka, a pored ostalog i o pravu na branioca,
sadrzi izriCitu odluku okrivljene da ne Zeli da angaZuje branioca, odnosno
odluku da se brani uz struénu pomo¢ branioca po sluzbenoj duznosti. Vrhovni
kasacioni sud nalazi da to $to je izjava okrivljene o prisustvu branioca data
1 na zapisniku konstatovana na napred navedeni nacin, a ne re¢ima ,,izricito
se izjasnjavam®, kako je to propisano odredbom ¢l. 85, st. 3. ZKP, ne znaci
da okrivljena nije iskazala volju da ne zeli da angazuje branioca i da je njena
izri¢ita odluka da je brani branilac po sluzbenoj duznosti. U vezi sa napred
izlozenim, Vrhovni kasacioni sud nalazi da za odlucivanje u konkretnom
slucaju nije od znacaja $to je u presudama ovoga suda na koje se ukazuje u
zahtevima branilaca okrivljenog I. M. izrazen stav da zapisnik koji ne sadrzi
upozorenje okrivljenom i izri¢ito izjasnjenje okrivljenog o tome da li ¢e
uzeti branioca po svom izboru u smislu ¢l. 85, st. 3. ZKP, predstavlja neza-
konit dokaz na kome se ne moze zasnivati presuda, shodno odredbi ¢l. 85,
st. 5. ZKP. Ovo iz razloga jer je, nakon donoSenja citiranih presuda ovog suda,
Vrhovni kasacioni sud zauzeo pravno shvatanje prema kome zapisnik o saslu-
Sanju osumnji¢enog (u razmatranoj situaciji sacinjen u smislu ¢l. 289, st. 4.
ZKP), ukoliko osumnji¢eni nije upozoren i nije se izjasnio u smislu ¢l. 85,
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st. 3. ZKP, predstavlja u nacelu nezakonit dokaz na kome se u smislu ¢l. 85,
st. 5. ZKP, presuda ne moze zasnivati i da stoga, u svakom konkretnom slu-
¢aju treba proceniti da li upozorenje dato okrivljenom i njegovo izjasnjenje
0 prisustvu branioca na zapisniku, ispunjava standard upozorenja koji odgo-
vara uslovima iz ¢l. 85, st. 3. ZKP. Kako je u konkretnom slu¢aju ocenjeno
da upozorenje okrivljenoj i njeno izjasnjenje o prisustvu branioca ispunja-
vaju standard propisan ¢l. 85, st. 3. ZKP, to navedeni zapisnik o saslusanju
okrivljene predstavlja zakonit dokaz koji je mogao biti kori§¢en u krivicnom
postupku. 1z iznetih razloga, Vrhovni kasacioni sud je navode zahteva bra-
nilaca okrivljenih kojima se ukazuje na povredu zakona iz ¢l. 438, st. 2, t. 1.
ZKP, ocenio kao neosnovane.

U zahtevu za zastitu zakonitosti branioca jednog od okrivljenih, takode
se ukazuje na povredu zakona iz ¢l. 438, st. 2, t. 1. ZKP, navodima da potvrda
o privremeno oduzetim predmetima PU, na ime dvoje okrivljenih od 15. 8.
2019. godine predstavlja nezakonit dokaz, kao i svi dokazi koji su proistekli
iz iste. Prema navodima zahteva, ovlas¢ena sluzbena lica u konkretnom slu-
¢aju su postupala suprotno svojim ovlaséenjima iz ¢l. 286, st. 2. ZKP, jer nisu
sacinili sluzbenu belesku ili zapisnik o radnjama preduzetim prema okrivlje-
nom D.S., koje se odnose na pregled lica, niti su u roku od 24 casa o istim
obavestili javnog tuzioca. U vezi sa iznetim, branilac ukazuje da je identiCan
pravni stav zauzet u presudi Vrhovnog kasacionog suda Kzz 350/22, od 24. 2.
2022. godine. Pored iznetog, prema stavu odbrane okrivljenog, radnja zavla-
¢enja ruku u donji ves okrivljenog, ne moze se smatrati radnjom pregleda lica
ve¢ upravo pretresom lica, za koji vazi odredba ¢l. 159. ZKP, $to potvrdu o
privremeno oduzetim predmetima od ovog okrivljenog takode ¢ini nezakoni-
tim dokazom. Iznete navode zahteva za zaStitu zakonitosti Vrhovni kasacioni
sud ocenjuje kao neosnovane.

Odredbom cl. 286, st. 1. ZKP, propisano je da ako postoje osnovi sumnje
da je izvrseno krivi¢no delo za koje se goni po sluzbenoj duznosti, policija je
duzna da preduzme potrebne mere da se pronade ucinilac krivicnog dela, da
se ucinilac ili saucesnik ne sakrije ili ne pobegne, da se otkriju i obezbede tra-
govi krivi¢nog dela i predmeti koji mogu posluziti kao dokaz, kao i da prikupi
sva obavestenja koja bi mogla biti od koristi za uspesno vodenje krivi¢nog
postupka. Stavom 2. istog ¢lana, izmedu ostalog, propisano je da u cilju ispu-
njenja duznosti iz st. 1. tog ¢lana, policija moze da izvrSi potreban pregled
prevoznih sredstava, putnika i prtljaga i da ¢e se o ¢injenicama i okolnostima
koje su utvrdene prilikom preduzimanja pojedinih radnji, a mogu biti od inte-
resa za krivi¢ni postupak kao i o predmetima pronadenim i oduzetim, sastaviti
zapisnik ili sluzbena beleska. Stavom 4. istog ¢lana propisano je da o preduzi-
manju mera i radnji iz st. 2. i 3. tog ¢lana policija odmah, a najkasnije u roku
od 24 c¢asa nakon preduzimanja, obavestava javnog tuzioca. Prema odredbi
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¢l. 97. Zakona o policiji, policijski sluzbenik je ovlaséen da zaustavi i izvrsi
pregled lica, predmeta koje lice nosi sa sobom i saobrac¢ajnog sredstva i to:
kada lice treba dovesti, kada je to neophodno radi pronalaska predmeta podob-
nih za napad ili samopovredivanje, kada preduzima mere traganja za licima
i predmetima i kada preduzima druge mere i radnje u skladu sa ZKP, te da
prilikom zaustavljanja, policijski sluZzbenik pre nego $to pristupi pregledu iz
st. 1. tog Clana, saopStava licu da li je zaustavljeno radi vrSenja pretresa ili
zbog preventivne kontrole, zbog njegovog ili tudeg prekrSaja ili krivicnog
dela, ili iz drugog bezbednosnog razloga, kao i da se pregledom lica u smislu
st. 1. tog ¢lana smatra uvid u sadrzaj odece i obuce.

Iz spisa predmeta — iskaza ovlaséenog sluzbenog lica policije proizlazi
da je dana 15. 8. 2019. godine izvrSen pregled lica — okrivljenog, kada je u nje-
govom donjem vesSu u predelu kaiSa pronaden paket upakovan u najlon kesu
u kojoj se nalazila opojna droga heroin, koji predmet je od okrivljenog oduzet
uz potvrdu o privremeno oduzetim predmetima, nakon Cega je istog dana —
15. 8. 2019. godine u 21:30 Casova, po odobrenju ViSeg javnog tuZioca,
doneto resenje o zadrzavanju okrivljenog, te da je zbog predmetnog dogadaja
dana 16. 8. 2019. godine podneta krivicna prijava Visem javnom tuziocu. Na
navedeni nacin ovlaséena sluzbena lica policije su u roku od 24 ¢asa od kada
je izvrSena sluzbena radnja pregleda lica i privremenog oduzimanja predmeta,
koje branilac okrivljenog smatra nezakonitom, o istim obavestila Viseg javnog
tuzioca, 1 podneli krivicnu prijavu ¢ime je postupljeno u skladu sa ¢l. 286,
st. 4. ZKP. Pored iznetog, Vrhovni kasacioni sud nalazi, a nasuprot navodima
zahteva branioca okrivljenog, da je u konkretnom sluc¢aju preduzeta radnja
pregleda, a ne pretresanja lica, s obzirom na to da je predmet izvrSenja krivic-
nog dela pronaden u garderobi okrivljenog vr§enjem uvida u sadrzaj iste, kako
je to utvrdeno na osnovu iskaza svedoka, ovlas¢enog sluzbenog lica policije, a
u skladu sa odredbom ¢l. 97, st. 1. ZKP, pri ¢emu je i u potvrdi o privremeno
oduzetim predmetima konstatovano da su predmeti pod rednim brojevima od
8 do 11 pronadeni prilikom pregleda DS. U vezi sa napred iznetim, Vrhovni
kasacioni sud je imao u vidu presudu ovoga suda Kzz 350/22 od 24. 5. 2022.
godine nalazeéi da je ista bez znacaja za odlu¢ivanje u konkretnom slucaju,
jer je u navedenoj presudi zauzet stav da je potvrda o privremeno oduzetim
predmetima nezakonit dokaz u situaciji kada policija nije postupila u skladu sa
¢l. 286, st. 4. ZKP, §to ovde nije u pitanju. Prema tome, potvrda o privremeno
oduzetim predmetima od 15. 8. 2019. godine pribavljena je u svemu u skladu
sa odredbom ¢l. 286. ZKP, te ista ne predstavlja nezakonit dokaz u smislu
navoda zahteva, pa s tim u vezi ni ostali dokazi zasnovani na potvrdi o privre-
meno oduzetim predmetima ne predstavljaju nezakonite dokaze na kojima se
sudska odluka ne moze zasnivati. 1z iznetih razloga, ocenjeni su kao neosno-
vani navodi zahteva branioca, kojima se ukazuje na povredu zakona iz ¢l. 438,
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st. 2, t. 1. ZKP. U zahtevu za zastitu zakonitosti istog branioca okrivljenog
navodi se i to da je okrivljeni u trenutku kada su mu predmeti privremeno
oduzeti bio liSen slobode i osumnji¢en zbog krivicnog dela za koje je prema
zaprecenoj kazni odbrana obavezna, te da je samim tim morao biti upozoren o
pravima iz ¢l. 68. i ¢l. 69. ZKP, dakle i o pravu na branioca, koji mu je morao
biti postavljen. Vrhovni kasacioni sud iznete navode zahteva branioca okri-
vljenog, kojima u sustini ukazuje na povredu zakona iz ¢l. 74. ZKP, ocenjuje
kao neosnovane. Prema odredbi ¢l. 74, st. 1, t. 3. ZKP, okrivljeni mora imati
branioca ako je zadrzan ili mu je zabranjeno da napusta stan ili je pritvoren —
od liSenja slobode pa do pravnosnaznosti resenja o ukidanju mere.

Odredba ¢l. 294, st. 5. ZKP propisuje da osumnjic¢eni mora imati bra-
nioca ¢im organ postupka iz st. 2. tog ¢lana donese reSenje o zadrzavanju.
Dakle, ZKP propisuje obaveznu odbranu tek od momenta donoSenja reSenja o
zadrzavanju, koje je u odnosu na okrivljenog doneto dana 15. 8. 2019. godine
u 21:30 ¢asova, u kom reSenju je konstatovano da su osumnji¢enom predo-
¢ena prava iz ¢l. 69, st. 1. ZKP, a izmedu ostalog i pravo da se brani sam ili
uz stru¢nu pomo¢ branioca, te da je okrivljeni obezbedio branioca, advokata.
Kako okrivljeni u vreme kada su od njega predmeti privremeno oduzeti nije
bio lisen slobode u smislu u kome Zakonik o kriviécnom postupku propisuje
obaveznu odbranu, ve¢ mu je kretanje bilo privremeno ograni¢eno od strane
ovlas¢enih sluzbenih lica policije, te je shodno tome imao svojstvo gradanina,
kako je to i oznacCeno u predmetnoj potvrdi, to, nije morao imati branioca,
bududi da je liSen slobode nakon privremenog oduzimanja predmeta — dana
15. 8. 2019. godine u 21:30 casova kada je i zadrzan, a od kog trenutka je
odbrana obavezna u smislu citiranih odredaba ZKP.

Iz iznetih razloga, Vrhovni kasacioni sud je ocenio kao neosnovane
navode zahteva za za$titu zakonitosti ovog branioca da je na Stetu okrivljenog
ucinjena povreda zakona iz ¢l. 74. ZKP.

Prezentovana odluka sadrzi sve elemente koje treba da ima odluka
Vrhovnog suda tog karaktera. Na jasan i obrazlozen nacin uspostavlja sudsku
praksu putem celovito iznetog pravnog shvatanja potkrepljenog zakonskim
propisima koji reguliSu oblast o kojoj je re¢, uz neophodno obrazlozenje iz
kog razloga sud ne prihvata primenu pravnog stanovista iz odluke istog suda
na koju se poziva jedan od podnosilaca. Na ovakav nacin obrazlozZene su sve
nejasnoce i eventualne nedoumice koje bi sudovi nizeg stepena mogli imati
u prakti¢noj primeni ovog stanovista tokom buduceg odlucivanja. Zbog toga,
ona moze posluziti kao obrazac za stvaranje sudske prakse od strane, pre svih,
Vrhovnog suda Srbije.
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Presuda Apelacionog suda u Novom Sadu Kz1.340/24

Pobijanom presudom okrivljeni je oglasen krivim §to je u vremenu, na
nacin i mestu navedenom u izreci izvr$io jedno krivicno delo nasilje u porodici
iz ¢l. 194, st. 3. u vezi sa st. 1. KZ i jedno krivi¢no delo nasilje u porodici iz ¢l.
194, st. 2. u vezi sa st. 1. KZ.

Zalbu protiv ove presude izjavio je i branilac okrivljenog iz svih zako-
nom dopustenih razloga sa predlogom da drugostepeni sud Zalbu usvoji i
pobijanu presudu preinaci tako §to ¢e okrivljenog osloboditi od optuzbe.

Branilac okrivljenog je u svojoj Zalbi naveo da se pobijana presuda
zasniva na dokazima na kojima se ne moze zasnivati, dakle, da se ne zasniva na
iskazima svedoka oStecenih, ve¢ na iskazima lica voditelja slucaja CSR i ordi-
nirajuceg lekara u ambulanti Hitne medicinske pomo¢i, koji imaju posredna
saznanja o dogadaju i koji su ta saznanja dobili navodno od osteéenih. Isto-
vremeno, kako to zalba ukazuje, prvostepeni sud nije odluku zasnovao na
dokumentaciji prikupljenoj u pretkriviécnom postupku, iako je u tu dokumen-
taciju izvrsio uvid, svestan da se na ovim dokazima ne moze zasnovati sudska
odluka budu¢i da sadrzina ovih dokaza nije nastala na osnovu neposrednog
opazanja policijskih sluzbenika. Imajuéi u vidu ovu komparaciju zakljucuje da
je u pogledu ove dve grupe svedoka istovetna situacija odnosno da se radi o
istovetnim dokazima, §to opravdava stav da se ni na jednom od tih dokaza ne
moze zasnovati odluka suda o krivici.

Sto se ti¢e zalbenog navoda oko izostanka ispitivanja maloletnog u
svojstvu svedoka osteéenog, ovaj se svedok, vidljivo je to iz zapisnika o ispi-
tivanju u OJT od 9. 10. 2022. godine, koristio privilegijom koju uziva kao
blisko lice, srodnik okrivljenog, njegov sin, u skladu sa odredbama ¢l. 94,
st. 1, t. 2. ZKP. Osim toga, iz pisanog nalaza i misljenja vesStaka specijaliste
med. psihologije jasno je vidljivo da oSteceni nije sposoban da bude vali-
dan svedok jer su njegove sposobnosti razumevanja pravosudnog konteksta
ogranicene, ba§ kao i sposobnost predvidanja posledica iskaza koji bi dao u
svojstvu svedoka. Takode i drugi svedok je prihvatio blagodet nesvedocenja u
skladu sa odredbama ¢l. 94, st. 1, t. 1. ZKP, kao vanbra¢na supruga okrivlje-
nog i nije svedocila tokom sudenja.

U skladu sa navedenim u prethodnom stavu ocigledno su oba, i jedina
svedoka ocevica, a uz to i osteceni, koristili svoje zakonsko pravo, zbog ¢ega
1 nisu mogli biti ispitani tokom postupka. Medutim, ova okolnost koja je u
celosti u skladu sa zakonom, nije i ne moze biti razlog da okrivljeni bude
ekskulpiran krivicne odgovornosti po osnovu toga sto jedini svedoci ocevici
tokom sudenja nisu ispitani u svojstvu svedoka. Povodom ovakve procesne
situacije, prvostepeni sud je na dozvoljen i zakonom utvrden nacin ispitao sve-
doke koji imaju saznanja o dogadaju i to one svedoke koji su ujedno i stru¢na
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lica u svojim oblastima, usko vezanim za sam dogadaj i njegove posledice i
koji u okviru pruzanja stru¢nih usluga i obavljanja svojih redovnih poslova
imaju obavezu da ispitaju lica kao $to su oSte¢ena o dogadaju iz koga su pro-
istekle okolnosti koje su stru¢ni domen ovih svedoka. Konkretno, svedok iz
Centra za socijalni rad koji je u svojstvu ovlaséenog radnika centra, a u skladu
sa Zakonom o maloletnim uc¢iniocima kriviénog dela i krivicnopravne zastite
maloletnih lica, ispitao maloletnog oste¢enog u prostorijama OJT, ali ne kao
organ postupka odnosno otkrivanja krivicnog dela i njegovog ucinioca, veé
kao stru¢no lice zaposleno u Centru za socijalni rad ovlaséena kao voditelj
slucaja pred ovim centrom, u okvirima svoje nadleznosti i za potrebe izrede
Nalaza i stru¢nog misljenja CSR povodom dogadaja o kojem se sudi. Napo-
sletku, ovaj svedok je i autor Nalaza i stru¢nog misSljenja Centra za socijalni
rad od 18. 10. 2022. godine, nastao tokom postupka, a nakon ispitivanja o
oboje ostecenih, koji je, takode kao dokaz, izveden tokom sudenja i na kome
se zasniva sudska odluka. Sustinski, re¢ je o strué¢nom licu koje je saznanja
dobilo u obavljanju stru¢nih poslova i usluga koje pruza Centar za socijalni rad
ugrozenim ¢lanovima nekog porodi¢nog domacinstva, zbog Cega je zakonitost
ovog dokaza neupitna, te sud pravilno na njemu zasniva svoju odluku. Sto se,
pak, tice svedoka lekara, on je postupao u svojstvu ordinirajuéeg lekara ambu-
lante Hitne medicinske pomo¢i, pruzajuéi lekarske usluge hitne medicinske
pomo¢i, pregleda i saniranja posledica povredivanja kod oboje ostecenih, pa
je u odnosu na njih imao neposredna li¢na opazanja o njihovom zdravstvenom
statusu 1 povredama koje su zadobili, a Sto se tiCe nastanka povreda njegova
je obaveza bila da, posto je re¢ o fizickim povredama mehanickog karaktera,
zabelezi na koji je nacin do povredivanja doslo. Zbog toga je i iskaz ovog sve-
doka potpuno zakonit bas kao 1 izvestaj koji je svedok sacinio, pa se i na ovom
dokazu, bez ikakvih zakonskih smetnji, mogla zasnovati odluka prvostepenog
suda o krivici.

U kontekstu ocene ova dva dokaza, a povodom navoda istaknutog u
zalbi branioca da su ti iskazi istovetni iskazima policajaca pred kojima su
svedoci osteceni dali svoje izjave, ali ne u skladu sa odredbama ZKP o zakon-
skom vazenju, drugostepeni sud smatra da je navod istaknut u Zalbi neosnovan
upravo iz razloga navedenih u prethodnim stavovima, gde je u prvom slu-
¢aju re¢ o struénim osobama koje pruzaju struéne usluge prilikom kojih su u
obavezi da ispitaju lica kojima usluge pruzaju o dogadaju koji je uzrok pru-
zanja tih usluga, sa jedne strane, dok policajci u obavljanju svojih poslova,
vodeci postupak otkrivanja izvrSioca i krivi¢nih dela, uz zakonska ograni¢enja
u pogledu saznajnih metoda, konkretno ispitivanja svedoka, za koje postoji
procesna uredenost, jer se samo iskazi pribavljeni na zakonom propisan nacin
mogu smatrati dokazom, a u koliko nisu na taj nacin pribavljeni, saznanja
lica koja su ih ispitivala dobijena putem nezakonitog ispitivanja, ne mogu
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konvalidovati procesni propust, tako da se na iskazima policajaca u istom
smislu ne moze zasnovati odluka suda.

Prema tome, drugostepeni sud zaklju¢uje da se na iskazima radnika
CSR i lekara Hitne medicinske pomo¢i, koji je primio i pregledao oStecene
neposredno nakon dogadaja, kao i na njihovim stru¢nim izvestajima sacinje-
nim tim prilikama, te nalazu 1 misljenju vesStaka psihologa, u situaciji kada
svedoci osteceni koji su i jedini oCevici dogadaja o kojem se sudi prihvataju
blagodet da ne svedoce, moze i mora zasnovati sudska odluka, ti su dokazi
zakonito pribavljeni i izvedeni, zbog ¢ega je zalba branioca i odbijena u tom
delu kao neosnovana.

ZAKLJUCAK

Prikaz iznet u ovom radu, kroz samu definiciju dokaza odnosno Cinje-
nica, navodenje temeljnih razloga za klasifikaciju dokaza po osnovu njihove
zakonitosti, istorijski razvoj ovog instituta, kriterijuma za ocenu zakonitosti
dokaza, postupanje prema nezakonitim dokazima, uporednopravna shvatanja,
trenutna zakonska resenja tim povodom kao i predloge iz Nacrta izmena ZKP
0 ovoj temi 1, na kraju, prikaz sudske prakse kroz navodenje sadrzine nekoliko
odluka instancionih sudova o ovoj temi, trebalo bi da pruzi potpun uvid u temu
rada, sa tim u vezi uputi na nacin tumacenja dokaza, prilikom ocene njihove
zakonitosti, ali 1 da stvori neophodnu kriti¢nost u proceni koja ée se zasnivati
na zakonskim i1 nau¢nim temeljima, ali i sudskoj praksi i doktrini koja se u toj
oblasti sprovodi u pravnim sistemima kontinentalnog prava, kome nasa drzava
nesumnjivo pripada, bez obzira na nastojanja iz aktuelnog procesnog zakonika
u inkliniranju drugom, nesrodnom sistemu.

Ukoliko je rad uspeo da makar probudi paznju i inicijalno podstakne raz-
misljanja onih kojima se obraca, on je ostvario svoju namenu. Sama promena
postojeceg shvatanja, pak, zavisi¢e od ozakonjenja izmena navedenih u Nacrtu
zakona o izmenama i dopunama Zakonika o krivicnom postupku, ali kona¢no
donosenju novog, koji bi sadrzao konzistentan i jasan pravac, da bi omogucio
efikasno sudenje, otklonivsi najveci broj nedoumica i pravnih dilema koje su
upravo proizvod nekonzistentnosti postojeceg Zakonika. Naravno, ovo se ne
moze i neée posti¢i samo izmenama, ma bile one i obimnije od predloZenih,
ve¢ samo donoSenjem novog Zakonika koji bi doktrinarno i za dugi period
reSio vecéinu spornih pitanja, ali najpre strateski pravac kojim ide krivicno
procesno zakonodavstvo kod nas. U odnosu na ovu, uzu oblast, u zemljama
EU postoji podela u kodifikaciji izdvajanja nezakonitih dokaza. Jedan broj
zemalja, nezavisno od pripadnosti kojem od pravnih sistema, samim zako-
nom iskljucuje upotrebu nezakonitih dokaza, dok je u drugima principijelo
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odredeno da se dokazi izdvajaju, medutim ne uvek i po svaku cenu, dakle ne
apsolutno, ve¢ je samo omogucen fakticitet u oceni, koja je konac¢no prepu-
Stena sudu. Naravno, ovo uz punu primenu kriterijuma koje su dati, delimi¢no
u samom zakonu a u ve¢em delu ih je ustanovila sudska praksa. Smatramo da
bi naSe zakonsko resenje trebalo da ide u pravcu ovih drugih, gde je, u dosa-
dasnjem tekstu isticano, nemacko reSenje paradigmaticno, Sto potvrduje i sam
naziv metoda ocene zakonitosti dokaza kao ,.,teorija uporedivanja ili vaganja®,
a i prema sadrzini izmena iz Nacrta, sva je prilika da na isti nacin razmislja i
sadasnji zakonodavac.
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Illegal Evidence and Draft Law
on Amendments and Supplements
to the Code of Criminal Procedure

Dejan Terzi¢

Judge
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Summary

The paper provides, from the perspective of an experienced practitioner, a com-
prehensive overview of the provisions of domestic procedural legislation on the method
of establishing facts in criminal proceedings, with special emphasis on illegal evidence,
with a critical analysis of certain solutions, both from the current regulation and from the
draft amendments and supplements to the Code of Criminal Procedure, but also through
current case law.
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IIpuka3s kmure

Cuwiedpan I'ajuh

MunucrapcetBo npasze Peny6iuke Cpricke

IIPEKPIIIAJHO IIPABO
[Ipupy4HuK 32 npunpemMy npaBocyJIHOT MCIHUTA

NBan Muanh
Cayx0eHu riaacuuk, 2025.

JIT Cnyxx6enu rnacHuK je kpajem 2025. roguHe o0jaBUO KmHTY [Ipe-
Kpwiajuo upaeo. llpupyunuk 3a upuiipemy upagocygrol uciuilida, ayTopa JOL.
np Meana Munnha, Tyroroumimer ceKperapa KaTteape 3a KPHBHYHO IMPAaBO
Ha [IpaBHOM (pakynrery YHmBep3utera y HoBom Camy M jeIHOT OIl PETKHX
npogecopa mpasa u3 CpOHje KOju MMa NPUIIMKY Ja, Kao roctyjyhu mpode-
COp, IPXKHM HACTAaBY CTYyACHTHMAa Yy WHOCTPAHCTBY, IITO M3Y3€THO AONPHUHOCH
HBErOBOM HCKYCTBY M3 00JaCTH YIIOPEIHOT MpaBa, ajd | JjoMahoj akaaeMcKoj
3ajenHu. CBOj JTYTOTOAMIIEBE pajl HA HAYYHOM IOJbY U3 00JACTH KPUBHY-
HOT, KpUBHYHO-U3BPIIHOT U MPEKPIIAjHOT TpaBa, HaKOH mpeko 180 HaydHmx
panoBa, nBa yniOeHuka, n1Ba Kowmerilapa 3akoHa M HEKOJIMKO MOHOrpadwuja,
noktop MBan Munnh kpyHHCAO0 je U CBOjUM NPBUM [Ipupyunuxom 3a upuipemy
ipasocygHol uctiuitia. Jlakie, opel Tora mTo je MPeKpIIajHO MpaBo Kao J1eo0
Ka3HeHor npaBa PenyOnnke CpOuje obaBe3aH mMaTepujai 3a moyarame IpaBo-
CyIIHOT HUCIIUTA, OBa KIbHTa, KPO3 MPUMEPE KOjU Cy Y B0j AaTH, IpeAcTaBba U
OJJIMYaH MaTepHjall 3a CBe aJBOKATe M MPaBHHUKE KOjU ce OaBe MpeKpIIajHuM
mpaBoM y mpakcu. CaapknHa NpUpy4YHHMKa rojaesbeHa je y IV mornasba:
1) mpekpiajHO MaTepUjaTHO; 2) MPEKPIIAjHO IPOLECHO; 3) MPEKPIIajHO U3BP-
IIHO ¥ 4) MaJOJEeTHUYKO MPEKpIIajHO mpaBo. [IpupydHUK Open MOMEeHyTHX
MoTJIaBJka MIMa U JIBa JAojAaTHa nena. [IpBu momaTHH A€o0 HOCH HACKOB ,,OMIITH
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JIe0™ Uy HBEeMy ce JIeTaJbHO 00jallmbaBajy mojam, MpeJMeT U CUCTEM TpPeKp-
[IajHOT IIpaBa, HETOBH M3BOPH U BAXKEHE MPEKPIIAjHUX MPOMICA, TOK JPYrH
JIOJIaTHU JIe0 YMHE TPUIO3H Y BUJY CaJpKUHE IPEKPIIajHOT HAJIora, 3aXTeBa
3a TIOKPEeTame MPEKPIIAjHOT MOCTYIIKA, MOJISI IIPEJJIora 3a 3aKJbyUeHe Cropa-
3yMa 0 IIpHU3HAaky MpeKpIIaja, MOJCI criopa3yMa O IpU3Haky KPUBUIIE, 3aXTEB
3a W3JaBamke MOTBPIE Ja HUje YUUICH MPEKpIaj, Moj0a 3a miahame HoBUaHE
Ka3He y paTama Kao u ¢popma mpecye y IpeKpiiajHOM MOCTYIIKY.

Jesuk kojum je mucaH [lpupyynux je jacaH u 0e3 JAyrauykux peueHHIa.
AyTOp ce Tpyauo Ja, kKaja roja je To Moryhe, oapeljeHe nmpaBHE MHCTUTYTE U
3aKOHCKa pellema Mpare W MpUMepu KOju he YnTaolmMa CTBOPUTH 0OJbY U
jacHujy ciuKy koja he myke uBeTH y mUX0oBoM cehamy oj Hapen0oaBHE
3aKOHCKE HOPME.

[Tpupy4HUK 3a MpHUIIPEMy MIPABOCYAHOT MCIIUTA U3 MPEKPIIAJHOT MpaBa
yBaskeHOT no1l. 1p MBana Mumha mpencTaBiba BaskaH JOTPHHOC ITPaBHUYKO]
3ajeIHHIH y IIeJMHU Ha HAITUM IIPOCTOPHMA, JIH U MPaBHOj Hayu. OBa KibHTra
ymHOTOME hie onakimatu npuipeMy npaBoCyIHOT UCIUTA U3 00JIaCTH Ka3HEHOT
Tj. MPEKPIIajHOT MpaBa Mpe CBEra Kpo3 KPUTHUKU OCBPT KOjU je ayTop KOpHU-
CTHO, JI ¥ KPO3 JIOJIaTHA T0jalllheha U MaTepHjalie KOJU Cy JaTH Y KEbH3U Y
BHIY JIOJaTaKka a KOjH Ce OIHOCE Ha CaapXKHHY MPEKPIIajHOT HAIOTa, 3aXTCB
33 MOKPETamkE MPEKPIIAJHOT MTOCTYIIKA, MOJIEI IIPEIOra 3a 3aK/byUCHhEe CIopa-
3yMa 0 MpH3HakY MPEeKplIaja, MOJes Cropa3yMa o0 NpU3Haky KPUBHIIE, 3aXTEB
3a M3/1aBame MOTBP/IE Ja HUje YIUHEH MPeKpIaj, Mosoa 3a rmiahame HoBuaHe
Ka3He y parama Kao M (opma Tpecyle y MPeKpIIajHOM MocTynkKy. [Ipexp-
majHO mpaBo 3a BehuHy rpahaHa npejcTaBiba HajBaXKHH]y 00JIaCT Ka3HEHOT
IIpaBa jep je BE3aHO 3a CBAKOJHEBHH KMBOT U (DYHKIIMOHHCAIE JbYIU KOje
MpaBo MpPEro3Haje UCKJbYYUBO Kao CyOjeKTe mpasa, ITo je 3a BehuHy nanka
purHIHA KBaIU(UKAIHja.
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Odabrana praksa iz oblasti krivicnog prava

DOZIVOTNI ZATVOR
U PRAKSI VRHOVNOG (KASACIONOG) SUDA

Sistem krivi¢nih sankcija u Republi-
ci Srbiji podlozan je promenama, a one
se pre svega ogledaju u propisivanju
novih ili modifikaciji postojeéih. Takav
je slucaj i sa kaznama, pa je tako u na-
Sem pravnom sistemu propisana i kazna
doZivotnog zatvora.'

Imajuéi u vidu temu ovog dela,
samo ¢emo kratko ukazati na propisiva-
nje kazne dozivotnog zatvora. Zakon o
izmenama i dopunama Krivi¢nog zako-
nika? koji je stupio na snagu 1. decem-
bra 2019. godine propisao je i kaznu
dozivotnog zatvora. S tim u vezi, sada

' V.: Ristivojevi¢, B., Mili¢, 1. (2019).
O predlozenoj kazni dozivotnog zatvora:
da li je duzina bitna? 1. Nau¢ni skup ,,Pra-
vo, tradicija i promjene®. Istoéno Sarajevo:
Pravni fakultet Univerziteta u Istoénom Sa-
rajevu, 26. oktobar, 2019, 72

2 Zakon o izmenama i dopunama Kri-

vicnog zakonika, Sluzbeni glasnik RS, br.
35/2019.

se vaze¢im Kriviénim zakonikom? pro-
pisuje: uciniocu krivicnog dela mogu
se izre¢i slede¢e kazne: 1) dozivotni
zatvor; 2) kazna zatvora; 3) novcana
kazna; 4) rad u javnom interesu; 5) odu-
zimanje vozacke dozvole. DozZivotni
zatvor 1 kazna zatvora mogu se izreci
samo kao glavne kazne. Za najteza kri-
vicna dela i najteze oblike teskih kri-
vicnih dela moze se uz kaznu zatvora
izuzetno propisati i kazna doZivotnog
zatvora. Dozivotni zatvor ne moze se
izre¢i licu koje u vreme izvrSenja kri-
vicnog dela nije navrsilo dvadeset jednu

3 Kriviéni  zakonik, Sluzbeni glasnik
RS, br. 85 od 6. oktobra 2005, 88 od 14. ok-
tobra 2005. — ispravka, 107 od 2. decembra
2005. — ispravka, 72 od 3. septembra 2009,
111 od 29. decembra 2009, 121 od 24. de-
cembra 2012, 104 od 27. novembra 2013,
108 od 10. oktobra 2014, 94 od 24. novem-
bra 2016, 35 od 21. maja 2019, 94 od 28.
novembra 2024.
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godinu zivota. Dozivotni zatvor se ne
moze izre¢i u slucajevima kada zakon
predvida da se kazna moze ublaziti
(¢l. 56, st. 1, t. 1) ili kada postoji neki od
osnova za oslobodenje od kazne. Sud
moze uslovno otpustiti osudenog koji
je osuden na kaznu dozivotnog zatvora,
ako je izdrzao dvadeset sedam godina.
Osudenom na kaznu dozivotnog zatvora
uslovni otpust traje petnaest godina od
dana kada je uslovno otpusten.

Kazna dozivotnog zatvora propisa-
na je umesto ranije predvidene kazne
zatvora od 30 do 40 godina. Imajuéi u
vidu da Krivi¢ni zakonik vise ne propi-
suje kaznu zatvora od 30 do 40 godina,
u praksi su se pojavile odredene nedou-
mice u vezi sa retroaktivnom primenom
Krivi¢nog zakonika u delu koji se odno-
si na kazne. U jednom broju slucajeva
odlucivao je i Vrhovni kasacioni sud i
Vrhovni sud.

Predmet paznje sudske prakse su
odluke Vrhovnog kasacionog suda i
Vrhovnog suda* koje su donete u pred-
metima povodom zahteva za zastitu
zakonitosti a koji se odnose na kaznu
dozivotnog zatvora.

* Analizirane odluke u ovom radu doneli
su Vrhovni kasacioni sud i Vrhovni sud. U
tom smislu vazno je kada su odluke donete
s obzirom na promene ¢l. 143, st. 2. Usta-
va Republike Srbije, Sluzbeni glasnik RS,
br. 98 od 10. novembra 2006, 115 od 30. no-
vembra 2021. — Amandmani [-XXIX, 16,
od 9. februara 2022. Odluke VKS i VS su
dostupne na: https://www.vrh.sud.rs/. U po-
jedinim odlukama koje su predmet analize
navodena su imena i prezimena sudija, bra-
nilaca i osudenih lica, ali je autor u ovom
radu koristio njihove inicijale
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IZRICANJE KAZNE KOJA JE
VAZILA U VREME IZVRSENJA
KRIVICNOG DELA

Presudom Viseg suda u Beogradu
K 439/19 od 14. 9. 2021. godine okri-
vljeni N. . oglasen je krivim zbog iz-
vrsenja krivicnog dela teSko ubistvo
iz ¢l. 114, t. 1. KZ 1 osuden na kaznu
zatvora u trajanju od trideset godina u
koju kaznu mu je urac¢unato vreme pro-
vedeno u pritvoru. Prema okrivljenom
na osnovu ¢l. 87. KZ izre€ena je mera
bezbednosti oduzimanja predmeta.

Istom presudom osteéeni je upu-
¢en da imovinskopravni zahtev ostvari
u parni¢cnom postupku, a okrivljeni je
obavezan na placanje troskova krivic-
nog postupka o ¢ijoj visini ¢e sud odlu-
Citi posebnim resenjem.

Presudom Apelacionog suda u Beo-
gradu Kzl 1098/21 od 15. 3. 2022.
godine, usvajanjem zalbe VIJT u Beo-
gradu preinacena je presuda Viseg suda
u Beogradu K 439/19 od 14. 9. 2021.
godine samo u pogledu odluke o kazni,
tako Sto je Apelacioni sud u Beogradu
okrivljenog zbog izvrSenja krivicnog
dela teSko ubistvo iz ¢l. 114,t. 1. KZ, za
koje je prvostepenom presudom oglasen
krivim, osuden na kaznu zatvora u tra-
janju od 35 godina, u koju kaznu mu je
uracunato vreme provedeno u pritvoru,
dok je zalba branioca okrivljenog odbi-
jena kao neosnovana i prvostepena pre-
suda u nepreinacenom delu, potvrdena.

Protiv navedenih pravnosnaznih
presuda zahteve za zaStitu zakonitosti
su podneli:

[...]

(...) branilac okrivljenog advokat D. P.
u obrazlozenju istaknute povrede kri-
vi¢nog zakona iz ¢l. 439, t. 2. ZKP, na-
vodi da je u pogledu krivi¢nog dela koje
je predmet optuzbe pogresno primenjen



1. Mili¢, Odabrana praksa iz oblasti krivicnog prava, str. 1213—-1224.

zakon s obzirom da, kada prvostepeni i
drugostepeni sudovi nisu nasli da okri-
vljenom treba izre¢i kaznu dozivotnog
zatvora ve¢ kaznu zatvora, jer oba suda
nisu nasla da uciniocu treba izre¢i ka-
znu zatvora od 40 godina koja je blaza
od kazne dozivotnog zatvora, ve¢ samo
kazne zatvora u kra¢em trajanju od 40
godina, onda kazna zatvora nije mogla
biti duza od 20 godina zatvora kako je
to predvideno ¢l. 5, st. 1. Zakona o iz-
menama i dopunama Krivi¢nog zako-
nika kojim je brisan st. 3, ¢l. 45. KZ i
samim tim i moguénost izricanja kazne
zatvora u trajanju od 30 do 40 godina,
$to zakon koji je vazio u vreme presu-
denja, po oceni branioca ¢ini blazim.

Izneti navodi zahteva advokata D. P.
se, po oceni Vrhovnog kasacionog suda,
ne mogu prihvatiti kao osnovani, iz sle-
de¢ih razloga:

Odredbom ¢l. 5, st. 1. Krivicnog za-
konika, Sluzbeni glasnik RS br. 72/09...
35/2019, propisano je da se na ucinioca
kriviénog dela primenjuje zakon koji je
vazio u vreme izvrsenja krivicnog dela,
a prema odredbi st. 2. istog ¢lana, ako je
posle izvrsenja krivicnog dela izmenjen
zakon jednom ili viSe puta, primenice se
zakon koji je najblazi za ucinioca.

Cl. 43. Kriviénog zakonika koji se
primenjivao od 11. 9. 2009. do 30. 11.
2019. godine, kojim su propisane vrste
kazni, odredeno je da se uciniocu kri-
vicnog dela mogu izreci: kazna zatvora,
novc¢ana kazna, rad u javnom interesu i
oduzimanje vozacke dozvole.

Cl. 45, st. 1. Kriviénog zakonika,
koji se primenjivao u vreme izvrSenja
krivicnog dela propisano je da kazna
zatvora ne moze biti kra¢a od 30 dana
niti duza od dvadeset godina. Stavom 3.
ovog ¢lana odredeno je da se za najteza
krivicna dela i najteze oblike teskih kri-
vi¢nih dela moze uz kaznu iz st. 1. izu-

zetno propisati i kazna zatvora od 30 do
40 godina.

Zakonom o izmenama i dopunama
Krivicnog zakonika, Sluzbeni glasnik
RS br. 35/2019, koji je stupio na snagu
i primenjuje se od 1. 12. 2019. godine,
u odredbi €l. 44a u st. 1. predvideno je
da se za najteza krivi¢na dela i najteze
oblike teskih krivi¢nih dela moze uz ka-
znu zatvora izuzetno propisati i kazna
dozivotnog zatvora.

Odredbom ¢l. 114, t. 1. Krivi¢énog
zakonika, Sluzbeni glasnik RS br. 72/09
koji se primenjivao od 11. 9. 2009. do
30. 11. 2019. godine je propisano da ¢e
se zatvorom od najmanje 10 godina ili
zatvorom od 30 do 40 godina kazniti
podmukao naéin.

Zakonom o izmenama i dopunama
Kriviénog zakonika, Sluzbeni glasnik
RS br. 35/2019, je za ovo krivi¢no delo
ust. 1, t. 1, ¢l. 114. Krivicnog zakonika
predvidena kazna zatvora od najmanje
10 godina ili dozivotni zatvor.

Pravni kontinuitet posebne vrste ka-
zni propisanih za najteza krivicna dela i
najteze oblike istih krivi¢nih dela izvo-
di se razmatranjem sadrzaja navedenih
odredaba krivicnog zakonika i zaprece-
ne kazne za konkretno krivicno delo u
posebnom rasponu i maksimumu od 30
do 40 godina, $to sada odgovara dozi-
votnom zatvoru.

Imajuéi u vidu odredbe opsteg dela
Kriviénog zakonika (vrste kazni, pret-
postavke 1 uslovi za propisivanje kazne
zatvora...) ¢l. 43, ¢l. 45, st. 3. Krivi¢-
nog zakonika, Sluzbeni glasnik RS,
br. 72/09, 121/12... 35/19, nesumnjivo
je u Kriviénom zakoniku vaze¢em u vre-
me izvrSenja konkretnog krivi¢nog de-
la propisana posebna vrsta kazne — za-
tvor od 30 do 40 godina dok je u vreme
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presudenja to dozivotni zatvor (¢l. 44a.
Krivi¢nog zakonika).

Poseban deo Krivicnog zakonika
u vreme izvrSenja krivicnog dela te-
sko ubistvo iz ¢l. 114, t. 1. Krivi¢nog
zakonika, propisuje mogucénost da sud
izrekne okrivljenom zatvor od 30 do 40
godina, za koju kaznu se sud i opredelio
1 okrivljenog Nedeljka Purovic¢a osudio
na kaznu zatvora u trajanju od 35 godi-
na u koju mu se uracunava i vreme pro-
vedeno u pritvoru.

Polaze¢i od navedenog, a imajuci
pri tome u vidu odredbu ¢l. 5. Krivicnog
zakonika, koji regulise vremensko vaze-
nje krivi¢nog zakonodavstva i primenu
blazeg zakona, kao i citirane zakonske
odredbe, po oceni Vrhovnog kasacio-
nog suda nizestepenim presudama, nije
povreden zakon na S$tetu okrivljenog,
u smislu ¢l. 439, t. 2. ZKP, buduéi da
je pravilno primenjen Krivi¢ni zakonik
koji je vazio u vreme izvrSenja pred-
metnog krivicnog dela, koji je ujedno i
blazi za ucinioca jer za konkretno kri-
vicno delo tim zakonom nije bila propi-
sana kazna doZivotnog zatvora.’

[..]

NENAVODENJE BROJA
SLUZBENOG GLASNIKA

Neosnovano se zahtevom za zastitu
zakonitosti branioca okrivljenog ukazu-
je da je nizestepenim presudama ucinje-
na povreda kriviénog zakona iz ¢l. 439,
t. 2. ZKP. S tim u vezi u zahtevu se isti-
¢e da je okrivljeni oglasen krivim zbog
izvrSenja kriviénog dela tesko ubistvo iz
¢l. 114, st. 1, t. 1. KZ, pri ¢emu nije na-
znac¢en Sluzbeni glasnik u kome je ovaj

3 Vrhovni kasacioni sud, Kzz 741/2022.
od 28. 9. 2022. godine.
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zakon objavljen, te je nejasno da li su
primenjene odredbe Krivi¢nog zakoni-
ka koji je vazio u vreme izvrsenja dela
ili odredbe Kriviénog zakonika koji se
primenjivao u vreme presudenja. Pre-
ma stavu branioca, u konkretnom slu-
¢aju primenjen je Kriviéni zakonik koji
je vazio u vreme presudenja, koji je
objavljen u Sluzbenom glasniku RS
br. 35/2019. od 21. 5. 2019. godine i
koji je stupio na snagu 1. 12. 2019. go-
dine, koji za krivi¢no delo iz ¢l. 114,
st. 1, t. 1. KZ propisuje kaznu zatvora
od najmanje 10 godina ili doZivotni za-
tvor, pa posto Kriviéni zakonik iz 2019.
godine nije blazi za okrivljenog, u od-
nosu na okrivljenog trebalo je primeni-
ti odredbe Kriviénog zakonika koji je
vazio u vreme izvrSenja krivicnog dela,
na dan 13. 10. 2019. godine, to je nize-
stepenim presudama ucinjena povreda
¢l. 5, st. 2. KZ, jer nije primenjen zakon
koji je blazi za ucinioca.

Suprotno izloZzenim navodima za-
hteva, Vrhovni kasacioni sud nalazi da
nizestepenim presudama nije ucinjena
povreda krivi¢nog zakona iz ¢l. 439, t. 2.
ZKP u vezisacl. 5, st. 2. KZ.

Naime, prema izreci pravnosnazne
presude, okrivljeni DuSan Petronije-
vi¢ je krivicno delo tesko ubistvo iz
¢l. 114, t. 1. KZ izvrSio dana 13. 10.
2019. godine. U vreme izvrSenja pred-
metnog krivicnog dela, i to u periodu
od 11. 9. 2009. godine pa do 30. 11.
2019. godine, primenjivao se Krivicni
zakonik, Sluzbeni glasnik RS, br. 72/09,
kojim je za krivicno delo tesko ubi-
stvo iz ¢l. 114, t. 1. bila propisana ka-
zna zatvora u trajanju od najmanje 10
godina ili zatvor od 30 do 40 godina.
Nakon toga, primenjivao se Krivicni
zakonik, Sluzbeni glasnik RS, br. 35/19,
ito od 1. 12. 2019. godine, kojim je
za isto krivicno delo propisana ka-



1. Mili¢, Odabrana praksa iz oblasti krivicnog prava, str. 1213—-1224.

zna zatvora od najmanje deset godina
ili dozivotni zatvor.

Imajuéi u vidu navedeno, te Cinje-
nicu da je okrivljeni pravnosnaznom
presudom osuden na kaznu zatvora u
trajanju od 40 godina, ocigledno je da
je u odnosu na okrivljenog primenjen
Kriviéni zakonik koji je vazio u vre-
me izvrSenja krivicnog dela (Sluzbe-
ni glasnik RS, br. 72/09), kojim je za
predmetno krivi¢no delo propisana kao
maksimalna kazna, kazna zatvora od
30 do 40 godina, a ne Krivi¢ni zakonik,
Sluzbeni glasnik RS, br. 35/19, kojim
je propisana kazna dozivotnog zatvora.
Stoga su neosnovani navodi zahteva za
zaStitu zakonitosti branioca okrivljenog
kojima se ukazuje da je pobijanim prav-
nosnaznim presudama ucinjena povreda
krivicnog zakona iz ¢l. 439, t. 2. ZKP u
vezi sa ¢l. 5, st. 2. KZ, s obzirom da je
na okrivljenog ocigledno primenjen naj-
blazi zakon.6

VREMENSKO VAZENJE
KRIVICNOG ZAKONIKA

Zahtev za zaStitu zakonitosti je
neosnovan.

Odredbom ¢l. 5. KZ regulisano je
vremensko vazenje krivicnog zakono-
davstva tako $to je ¢l. 5, st. 1. KZ pro-
pisano da se na uéinioca krivi¢nog dela
primenjuje zakon koji je vazio u vreme
izvrSenja krivicnog dela, a odredbom
¢l 5, st. 2. KZ je propisano da ¢e se, ako
je posle izvrenja krivicnog dela izme-
njen zakon, jednom ili viSe puta, prime-
niti zakon koji je najblazi za ué¢inioca.

U konkretnom slucaju okrivljeni
V. J. pravnosnazno je osuden zbog kri-

¢ Vrhovni kasacioni sud, Kzz 1151/2021.
od 20. 10. 2021. godine.

vicnog dela iz ¢l. 114, st. 1, t. 2. KZ u
vezi sa ¢l. 30. KZ koje je izvrsio 17. 1.
2019. godine kada je na snazi bio Kri-
viéni zakonik, Sluzbeni glasnik RS
br. 72/09. koji se primenjivao od 11. 9.
2009. godine do 30. 11. 2019. godine,
kojim je za krivi¢no delo tesko ubistvo
iz ¢l. 114. KZ propisana kazna od naj-
manje deset godina ili zatvor od trideset
do Cetrdeset godina. Odredbom ¢l. 30,
st. 2. KZ, koji je bio na snazi u vreme
izvrSenja kriviénog dela, propisano je
da ¢e se ucinilac za pokusaj kazniti ka-
znom propisanom za krivicno delo ili
ublazenom kaznom, dok je odredbom
¢l. 57, st. 3. KZ propisano da se ne
moze ublaziti kazna uciniocu krivi¢nog
dela koji je ranije osudivan za istovrsno
krivi¢no delo.

Do vremena presudenja krivi¢ni za-
kon je izmenjen Zakonom i izmenama i
dopunama Krivi¢nog zakonika, Sluzbe-
ni glasnik RS br. 35/19. koji se prime-
njuje od 1. 12. 2019. godine, pa je tako
izmedu ostalog, za krivicno delo tesko
ubistvo iz ¢l. 114. KZ propisana kazna
od najmanje deset godina zatvora ili do-
zivotni zatvor. Navedenim zakonom
odredba ¢l. 30. KZ nije izmenjena dok
je odredba ¢l. 57, st. 2. izmenjena tako
§to je, izmedu ostalog, propisano da
se ne moze ublaziti kazna za krivicno
delo iz ¢l. 114. KZ i tako Sto je u st. 3.
propisano da se ne moze ublaziti kazna
uciniocu krivicnog dela koji je ranije
osudivan za isto ili istovrsno krivicno
delo.’

7 Vrhovni kasacioni sud, Kzz 707/2021.
od 8. 7.2021. godine.
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BRANILAC ISTICE
DA JE POVREDEN ZAKON
NA STETU OKRIVLJENOG

Zahtev za zaStitu zakonitosti brani-
oca okrivljenog V. B. je neosnovan.

Branilac u zahtevu za zastitu zako-
nitosti istie da su niZestepeni sudovi
pobijanim presudama, ucinili povredu
krivicnog zakona na Stetu okrivljenog
V. B., iz ¢l. 439, t. 2. ZKP, jer je na-
kon izvrSenja krivicnog dela koje je
predmet optuzbe, a pre pravnosnaznog
okoncanja krivicnog postupka doslo
do izmene Krivicnog zakonika u tom
smislu §to je, po Krivicnom zakoniku
koji je bio na snazi u vreme izvrSenja
krivicnog dela, okrivljeni mogao biti
osuden na kaznu zatvora u trajanju do
40 godina, dok na ovu vrstu kazne, kao
posebne krivi¢ne sankcije, nakon izme-
ne Krivicnog zakonika, okrivljeni moze
biti osuden u najduzem trajanju do 20
godina. Prema stavu odbrane, iako je
navedenim izmenama Kriviénog za-
konika propisana i kazna dozivotnog
zatvora, ista u konkretnom sluéaju ne
moze biti parametar za primenu ¢l. 5.
Kriviénog zakonika, jer u vreme izvrse-
nja krivicnog dela dozivotni zatvor kao
kazna, nije ni postojao.

Odredbom ¢l. 5, st. 1. Krivi¢nog za-
konika, Sluzbeni glasnik RS br. 72/09...
35/2019, propisano je da se na ucinioca
krivicnog dela primenjuje zakon koji
je vazio u vreme izvrSenja kriviénog
dela, a prema odredbi st. 2. istog ¢lana,
ako je posle izvrSenja krivicnog dela
izmenjen zakon jednom ili viSe puta,
primenic¢e se zakon koji je najblazi za
ucinioca.

Clanom 43. Kriviénog zakonika koji
se primenjivao od 11. 9. 2009. do 30.
11. 2019. godine, kojim su propisane
vrste kazni, odredeno je da se ucinio-
cu krivicnog dela mogu izrec¢i: kazna
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zatvora, nov¢ana kazna, rad u javnom
interesu i oduzimanje vozacke dozvole.

Clanom 45, st. 1. Kriviénog zako-
nika, koji se primenjivao u vreme iz-
vrSenja krivicnog dela propisano je da
kazna zatvora ne moze biti kraca od 30
dana niti duza od dvadeset godina. Sta-
vom 3. ovog ¢lana odredeno je da se za
najteza krivicna dela i najteze oblike
teskih kriviénih dela moze uz kaznu iz
st. 1. izuzetno propisati i kazna zatvora
od 30 do 40 godina.

Zakonom o izmenama i dopunama
Krivicnog zakonika, Sluzbeni glasnik
RS br. 35/2019, koji je stupio na snagu
i primenjuje se od 1. 12. 2019. godine,
u odredbi ¢l. 44a u st. 1. predvideno je
da se za najteza krivicna dela i najteze
oblike teskih krivi¢nih dela moze uz ka-
znu zatvora izuzetno propisati i kazna
dozivotnog zatvora.

Odredbom ¢l. 114, t. 5. Krivi¢nog
zakonika, Sluzbeni glasnik RS br. 72/09,
koji se primenjivao od 11. 9. 2009. do
30. 11. 2019. godine je propisano da
¢e se zatvorom od najmanje 10 godina
ili zatvorom od 30 do 40 godina ka-
zniti onaj ko drugog lisi zivota iz kori-
stoljublja, radi izvrSenja ili prikrivanja
drugog krivicnog dela, iz bezobzirne
osvete ili iz drugih niskih pobuda.

Zakonom o izmenama i dopunama
Krivicnog zakonika, Sluzbeni glasnik
RS br. 35/2019, je za ovo krivicno delo
ust. 1, t. 5, €. 114. Krivicnog zakonika
predvidena kazna zatvora od najmanje
10 godina ili dozivotni zatvor.

Pravni kontinuitet posebne vrste ka-
zni propisanih za najteza krivicna dela i
najteze oblike istih krivi¢nih dela izvo-
di se razmatranjem sadrzaja navedenih
odredaba krivicnog zakonika i zaprece-
ne kazne za konkretno krivi¢no delo u
posebnom rasponu i maksimumu od 30
do 40 godina, $to sada odgovara dozi-
votnom zatvoru.



1. Mili¢, Odabrana praksa iz oblasti krivicnog prava, str. 1213—-1224.

Imajuéi u vidu odredbe opsteg dela
Kriviénog zakonika (vrste kazni, pret-
postavke i uslovi za propisivanje kazne
zatvora...) ¢l. 43, ¢l. 45, st. 3. Krivi¢-
nog zakonika, Sluzbeni glasnik RS,
br. 72/09, 121/12... 35/19, nesumnjivo
je u Krivicnom zakoniku vaze¢em u
vreme izvrSenja konkretnog krivicnog
dela propisana posebna vrsta kazne —
zatvor od 30 do 40 godina dok je u vre-
me sudenja to dozivotni zatvor (¢l. 44a.
Krivi¢nog zakonika).

Poseban deo Krivicnog zakonika
u vreme izvrSenja krivicnog dela te-
Sko ubistvo iz ¢l. 114, t. 5. Kriviénog
zakonika, propisuje mogucnost da sud
izrekne okrivljenom zatvor od 30 do 40
godina, za koju kaznu se sud i opredelio
i okrivljenog Vladimira Bozovic¢a osu-
dio na kaznu zatvora u trajanju od 30
godina u koju mu se ura¢unava i vreme
provedeno u pritvoru.

Polaze¢i od navedenog, a imajuci
pri tome u vidu odredbu ¢l. 5. Krivicnog
zakonika, koji reguliSe vremensko vaze-
nje kriviénog zakonodavstva i primenu
blazeg zakona, kao i citirane zakonske
odredbe, po oceni Vrhovnog kasacio-
nog suda nizestepenim presudama, nije
povreden zakon na Stetu okrivljenog, u
smislu ¢l. 439, t. 2. ZKP, bududéi da je
na okrivljenog V. B. pravilno primenjen
Kriviéni zakonik koji je vazio u vreme
izvrSenja predmetnog krivicnog dela.

S obzirom na to da su kazne zatvora
od 30 do 40 godina i dozivotni zatvor
posebne vrste kazne koje su u krivic-
no-pravni sistem uvedene kao zamena
za ukinutu smrtnu kaznu, neprihvatljiv
je stav odbrane da je kazna zatvora od
20 godina najblaza i stoga jedina kazna
koja se u konkretnom slucaju mogla iz-
re¢i okrivljenom.®

8 Vrhovni kasacioni sud, Kzz 1430
/2020. od 4. 2. 2021. godine.

SPAJANJE KAZNI NAKON
PROMENE ZAKONA

Presudom Viseg suda u Beogradu,
Posebno odeljenje za organizovani kri-
minal KPol broj 11/10, Kv-Pol broj
459/22 od 28. 4. 2023. godine usvo-
jen je zahtev branioca osudenog A. S.,
advokata M. Z., za izricanje jedinstvene
kazne osudenom A. S., pa su u pogledu
odluke o kazni preinacene pravnosna-
zne presude: Okruznog suda u Beogra-
du, Posebno odeljenje za organizovani
kriminal K.P. br. 5/03 (novi broj K-Pol
br. 11/10) od 23. 5. 2007. godine, koja
je postala pravnosnazna 17. 9. 2008.
godine, a kojom je okrivljeni oglasen
krivim zbog krivicnog dela udruziva-
nje radi neprijateljske delatnosti iz ¢l.
136, st. 2. u vezi sa st. 1. OKZ, za koje
mu je prethodno utvrdena kazna zatvo-
ra u trajanju od 5 godina, zbog krivic-
nog dela ubistvo najviSeg predstavnika
drzavne zajednice i drzava c¢lanica iz
¢l. 310. KZ u vezi sa ¢l. 345. KZ, za
koje mu je prethodno utvrdena kazna
zatvora u trajanju od 35 godina i krivi¢-
nog dela ubistvo u pokusaju iz ¢l. 47,
st. 1. KZ RS u vezi sa ¢l. 30. KZ, za
koje mu je prethodno utvrdena kazna
zatvora u trajanju od sedam godina te
mu je izrecena jedinstvena kazna za-
tvora u trajanju od 35 godina u koju
mu je uracunato vreme provedeno u
pritvoru; Okruznog suda u Beogra-
du, Posebno odeljenje za organizovani
kriminal K-Pol br. 3/04 (novi K-Pol
br. 22/10) od 18. 1. 2008. godine koja
je postala pravnosnazna dana 15. 10.
2009. godine, a kojom je okrivljeni
oglasen krivim zbog krivicnog dela
teSko ubistvo iz ¢l. 114, st. 1, t. 3.1 9.
KZ za koje mu je prethodno utvrdena
kazna zatvora u trajanju od 15 godina,
kriviéno delo ubistvo iz ¢1. 47, st. 1. KZ
RS u vezi sa ¢l. 24. OKZ, za koje mu
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je prethodno utvrdena kazna zatvora
u trajanju od 13 godina; krivi¢no delo
teSko ubistvo u pomaganju iz ¢l. 114,
st. 1, t. 9. KZ u vezi sa ¢l. 35. KZ, za
koje mu je prethodno utvrdena kazna
zatvora u trajanju 15 godina, krivi¢no
delo tesko ubistvo iz ¢l. 114,t. 9. KZ u
vezi sa ¢l. 35. KZ, za koje mu je pret-
hodno utvrdena kazna zatvora u traja-
nju od 15 godina, kriviéno delo otmica
iz ¢l. 64, st. 4. u vezi sa st. 1. KZ RS
izvrSenog u saizvrsilastvu, za koje mu
je prethodno utvrdena kazna zatvora u
trajanju od 10 godina, krivicno delo ot-
mica iz ¢l. 134, st. 3. KZ, za koje mu
je prethodno utvrdena kazna zatvora u
trajanju od 15 godina, krivi¢no delo ot-
mica iz ¢l. 134, st. 3. KZ, za koje mu
je prethodno utvrdena kazna zatvora u
trajanju od 15 godina i krivicnog dela
terorizam iz ¢l. 125. OKZ, kaznjivo po
¢l. 139. OKZ, za koje mu je prethodno
utvrdena kazna zatvora u trajanju od 15
godina te mu je izreCena jedinstvena
kazna zatvora u trajanju od 35 godina;
Cetvrtog opstinskog suda u Beogradu
K. br. 843/04 od 29. 5. 2008. godine
koja je postala pravnosnazna 9. 4. 2010.
godine kojom je okrivljeni oglaSen kri-
vim zbog dva krivicna dela otmica iz
¢l. 64, st. 2. u vezi sa st. 1. KZ RS u
vezi sa ¢l. 22. KZ SRJ, za koja dela su
mu prethodno utvrdene kazne zatvora
od po 3 godine i 6 meseci i za krivic-
no delo otmica iz ¢l. 64, st. 1. KZ RS
u vezi sa ¢l. 22. KZ SRIJ, za koje mu
je prethodno utvrdena kazna zatvora u
trajanju od 2 godine i 6 meseci, te mu
je izreCena jedinstvena kazna zatvora u
trajanju od 8 godina u koju kaznu mu
je uracunato i vreme koje je okrivljeni
proveo u pritvoru; Viseg suda u Beo-
gradu, Posebno odeljenje za organizo-
vani kriminal K-Pol br. 1/12 od 17. 12.
2013. godine koja je postala pravnosna-
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zna 16. 5. 2014. godine kojom je okri-
vljeni oglasen krivim zbog krivicnog
dela tesko ubistvo iz ¢l. 114, t. 5. KZ
Republike Srbije, za koje mu je pret-
hodno utvrdena kazna zatvora u trajanju
od 20 godina i krivicnog dela nedo-
zvoljeno drzanje oruzja i eksplozivnih
materija iz ¢l. 348, st. 3. u vezi sa st. 2.
i 1. KZ, za koje mu je prethodno utvrde-
na kazna zatvora u trajanju od 2 godine
i izreCena jedinstvena kazna zatvora u
trajanju od 20 godina, pa je okrivlje-
nog, uzimajuci kao prethodno utvrdene
kazne zatvora po pravnosnaznim pre-
sudama Okruznog suda u Beogradu,
Posebno odeljenje za organizovani Kri-
minal K.P. br. 5/03 (novi broj K-Pol
br. 11/10) od 23. 5. 2007. godine, koja
je postala pravnosnazna 17. 9. 2008. go-
dine, u trajanju od 35 godina; Okruznog
suda u Beogradu, Posebno odeljenje za
organizovani kriminal K-Pol br. 3/04
(novi K-Pol br. 22/10) od 18. 1. 2008.
godine koja je postala pravnosnazna
dana 15. 10. 2009. godine u trajanju od
35 godina; Cetvrtog opstinskog suda u
Beogradu K. br. 843/04 od 29. 5. 2008.
godine koja je postala pravnosnazna
9. 4. 2010. godine u trajanju od § go-
dina i Viseg suda u Beogradu, Poseb-
no odeljenje za organizovani kriminal
K-Poj br. 1/12 od 17. 12. 2013. godi-
ne koja je postala pravnosnazna 16. 5.
2014. godine u trajanju od 20 godina,
osudio na jedinstvenu kaznu zatvora u
trajanju od 35 godina u koju mu je ura-
¢unato vreme provedeno u pritvoru.
Presudom Apelacionog suda u Beo-
gradu, Posebno odeljenje Kz1-Pol
11/23 od 19. 6. 2023. godine odbije-
ne su kao neosnovane zalbe branila-
ca okrivljenog a presuda Viseg suda u
Beogradu, Posebno odeljenje za or-
ganizovani kriminal K-Pol br. 11/10,
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Kv-Pol br. 459/22 od 28. 4. 2023. godi-
ne, potvrdena.

Protiv navedenih pravnosnaznih
presuda, zahtev za zastitu zakonitosti
podneo je branilac okrivljenog zbog po-
vrede zakona iz ¢l. 485, st. 1, t. 1. ZKP,
sa predlogom da Vrhovni sud usvoji
podneti zahtev, preinaci pobijane pre-
sude i okrivljenog osudi na jedinstvenu
kaznu zatvora u trajanju od 20 godina.

[...]

Zahtev za zastitu zakonitosti je neo-
snovan u delu koji se odnosi na povre-
du krivicnog zakona iz ¢l. 439, t. 2.1 3.
ZKP, dok u ostalom delu nema propisan
sadrzaj.

Branilac okrivljenog kao razlog
podnosenja zahteva za zastitu zakoni-
tosti istice povredu zakona iz ¢l. 485,
st. 1, t. 1. ZKP, bez preciziranja za-
konskih razloga za podnoSenje zahteva
propisanih €l. 485, st. 4. ZKP, navodeci
da je u pogledu kriviénog dela za koje
je okrivljeni oglasen krivim primenjen
zakon koji se ne moze primeniti i jer je
odlukom o krivicnoj sankciji povreden
zakon, na koji nacin se sustinski isticu
povrede krivicnog zakona iz ¢l. 439,
t. 2. 1 3. ZKP. Po navodima zahteva,
sud je pogresno primenio odredbu ¢l. 5,
st. 2. KZ imajuci u vidu da je okrivlje-
nom izrekao jedinstvenu kaznu zatvora
u trajanju od 35 godina po starom zako-
nu a trebalo je da primeni Krivi¢ni zako-
nik objavljen u Sluzbenom glasniku RS
br. 35/2019, kao povoljniji za okrivlje-
nog, koji ne propisuje kaznu zatvora
u trajanju duzem od 20 godina, a koju
kaznu je trebalo izre¢i kao jedinstvenu.
Branilac okrivljenog navodi i da iako
novi zakon propisuje kaznu dozivotnog
zatvora, imajuéi u vidu da je predmet
postupka izricanje jedinstvene kazne
primenom odredbi o sticaju kriviénih
dela, kazna dozivotnog zatvora moze

biti izrecena jedino ako je utvrdena u
nekoj od presuda, §to u konkretnom nije
slucaj.

[...]

Odredbom ¢l. 5, st. 1. Krivi¢nog za-
konika, Sluzbeni glasnik RS br. 72/09...
35/2019, propisano je da se na uc¢inioca
kriviénog dela primenjuje zakon koji je
vazio u vreme izvrSenja krivicnog dela,
a prema odredbi st. 2. istog ¢lana, ako je
posle izvrsenja krivicnog dela izmenjen
zakon jednom ili viSe puta, primenice se
zakon koji je najblazi za ucinioca.

Clanom 43. Kriviénog zakonika koji
se primenjivao od 1. 1. 2006. do 30. 11.
2019. godine, kojim su propisane vrste
kazni, odredeno je da se uciniocu kri-
vi¢nog dela mogu izreci: kazna zatvora,
novcana kazna, rad u javnom interesu i
oduzimanje vozacke dozvole.

Clanom 45, st. 1. Kriviénog zako-
nika, koji se primenjivao u vreme izri-
canja kazni zatvora, kao zakona koji je
bio najblazi za ucinioca, propisano je da
kazna zatvora ne moze biti kra¢a od 30
dana niti duza od 20 godina. Stavom 3.
ovog Clana odredeno je da se za najte-
za krivicna dela i najteze oblike teskih
kriviénih dela moze uz kaznu iz st. 1.
izuzetno propisati i kazna zatvora od 30
do 40 godina.

Zakonom o izmenama i dopunama
Krivicnog zakonika, Sluzbeni glasnik
RS br. 35/2019, koji je stupio na snagu
i primenjuje se od 1. 12. 2019. godine,
u odredbi €l. 44a u st. 1. predvideno je
da se za najteza krivi¢na dela i najteze
oblike teskih krivi¢nih dela moze uz ka-
znu zatvora izuzetno propisati i kazna
dozivotnog zatvora.

Odredbom ¢l. 114, t. 3. Krivi¢nog
zakonika, Sluzbeni glasnik RS br. 85/05.
koji se primenjivao od 1. 1. 2006. go-
dine, propisano je da se zatvorom od
najmanje deset godina ili zatvorom od
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trideset do cCetrdeset godina kaZnjava
umisljajem dovede u opasnost zivot jo§
nekog lica.

Odredbom ¢l. 310. Krivi¢nog zako-
nika, Sluzbeni glasnik RS br. 85/05. koji
se primenjivao od 1. 1. 2006. godine,
propisano je da ko u nameri ugrozava-
nja ustavnog uredenja ili bezbednosti
SCG, predsednika drzave ¢lanice, pred-
sednika Skupstine SCG, predsednika
skupstine drzave clanice, predsednika
vlade drzave ¢lanice, predsednika Suda
SCG, predsednika ustavnog suda drza-
ve Clanice, predsednika vrhovnog suda
drzave Clanice ili najviSeg tuzioca drza-
ve Clanice kazni¢e se zatvorom najma-
nje deset godina ili zatvorom od trideset
do Cetrdeset godina.

Zakonom o izmenama i dopunama
Kriviénog zakonika, Sluzbeni glasnik
RS br. 35/2019, je za kriviéno delo u
st. 1, t. 3, ¢l. 114. Kriviénog zakonika
i kriviéno delo iz ¢l. 310. Kriviénog
zakonika predvidena kazna zatvora od
najmanje 10 godina ili dozivotni zatvor.

Pravni kontinuitet posebne vrste ka-
zni propisanih za najteza krivicna dela i
najteze oblike istih krivi¢nih dela izvo-
di se razmatranjem sadrzaja navedenih
odredaba kriviénog zakonika i zaprece-
ne kazne za konkretno krivi¢no delo u
posebnom rasponu i maksimumu od 30
do 40 godina, sto sada odgovara dozi-
votnom zatvoru.

Imajuéi u vidu odredbe opsteg dela
Kriviénog zakonika (vrste kazni, pret-
postavke i uslovi za propisivanje kazne
zatvora...) ¢l. 43, ¢l. 45, st. 3. Krivi¢-
nog zakonika, Sluzbeni glasnik RS,
br. 72/09, 121/12... 35/19, nesumnji-
vo je u Krivicnom zakoniku vazecem
u vreme izvrSenja konkretnih krivicnih
dela propisana posebna vrsta kazne —
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zatvor od 30 do 40 godina dok je u vre-
me spajanja odnosno postupka izricanja
jedinstvene kazne to dozivotni zatvor
(¢l. 44a. Krivicnog zakonika).

Poseban deo Krivicnog zakonika u
vreme izvrSenja krivicnog dela tesko
ubistvo iz ¢l. 114, t. 3. Krivi¢nog za-
konika 1 kriviénog dela iz ¢l. 310. Kri-
vicnog zakonika, propisuje mogucnost
da sud izrekne okrivljenom zatvor od
30 do 40 godina, za koju kaznu se sud
i opredelio i okrivljenog A. S. osudio na
kaznu zatvora u trajanju od 35 godina u
koju mu se uracunava i vreme provede-
no u pritvoru.

Polaze¢i od navedenog, a imajuci
pri tome u vidu odredbu ¢l. 5. Krivic-
nog zakonika, koji regulise vremensko
vazenje krivicnog zakonodavstva i pri-
menu blazeg zakona, kao i citirane za-
konske odredbe, po oceni Vrhovnog
suda niZestepenim presudama, nije
povreden zakon na Stetu okrivljenog,
u smislu ¢l. 439, t. 2. ZKP, buduéi da
je na okrivljenog A. S. pravilno prime-
njen Krivi¢ni zakonik koji je najblazi za
okrivljenog.

S obzirom na to da su kazne zatvora
od 30 do 40 godina i dozivotni zatvor
posebne vrste kazne koje su u krivi¢-
no-pravni sistem uvedene kao zamena
za ukinutu smrtnu kaznu, neprihvatljiv
je stav odbrane da je kazna zatvora od
20 godina najblaza i stoga jedina kazna
koja se u konkretnom sluc¢aju mogla iz-
re¢i okrivljenom.

Pravilno je sud primenio zakon koji
je vazio u vreme izricanja svih pravno-
snaznih presuda za koje je osudeni pod-
neo zahtev za spajanje kazni, pri cemu
je u dve od tih presuda pravnosnazno
izrecena kazna zatvora u trajanju od
35 godina a koja Cinjenica se ne moze
izmeniti ni u kom slu¢aju nakon prav-
nosnazno donetih odluka, te je shodno
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tome nadalje sud pravilno primenio
odredbu ¢l. 60, st. 2, t. 1. KZ, Sluzbe-
ni glasnik RS br. 85/05 ... 94/2016 koji
je stupio na snagu 1. 6. 2006. godine i
primenjivao se do 1. 12. 2019. godine, a
koja odredba upravo predvida nacin na
koji ¢e sud izvrsiti spajanje kazni i pra-
vila za izricanje jedinstvene kazne, ako
je za neko od krivicnih dela u sticaju
utvrdio kaznu zatvora od 30 do 40 godi-
na, kao sto i jeste u konkretnom slucaju.

Izmena zakona u pogledu vrste za-
konom predvidenih kriviénih sankcija,
koja je izvrSena nakon pravnosnaznosti
svih presuda ¢ije spajanje je trazeno,
svakako ne moze imati uticaja na veé
pravnosnazno okoncane krivicne po-
stupke i1 pravnosnazno izrecene krivi¢ne
sankcije.

Dakle, nakon pravnosnazno okon-
¢anog krivicnog postupka iskljucena je
primena odredbe ¢l. 5, st. 2. KZ, kada
se radi o ve¢ izrecenim krivicnim sank-
cijama, a primena opStih odredaba KZ
koje se odnose na sticaj kriviénih dela
u postupku za izricanje jedinstvene ka-
zne, u smislu ¢l. 552. ZKP, u konkret-
nom slucaju je vezana upravo za zakon
koji je predvidao moguénost izricanja
kazne zatvora u trajanju od 30 do 40
godina, kao jedinstvene kazne, u si-
tuaciji da je za neko od krivi¢nih dela
u sticaju utvrdio tu kaznu, a to je KZ,
Sluzbeni glasnik RS 85/05 (...) 94/2016.
Sem toga, izmenama krivicnog zako-
nika koji se primenjuje od 1. 12. 2019.
godine (pa dakle i u vreme donosenja
odluka protiv kojih je podnet zahtev za
zaStitu zakonitosti) za krivicna dela za

koja je okrivljeni pravnosnazno osuden
(krivicno delo iz ¢l. 114. i 310. KZ)
propisana je kazna zatvora najmanje 10
godina ili dozivotni zatvor, $to je dakle
stroza kriviéna sankcija u odnosu na
kaznu propisanu za ta dela prema KZ,
Sluzbeni glasnik RS 85/05 ... 94/2016, a
odredba ¢l. 60, st. 2, t. 1. istog zakona
reguliSe pravilo za izricanje jedinstve-
ne kazne ako je za neko krivicno delo
u sticaju utvrdena kazna dozivotnog
zatvora, pa je jasno da se u konkretnom
sluCaju isti i ne moze primeniti, niti se
uopste radi o ,,blazem* zakonu kako se
to neosnovano istice u podnetom zahte-
vu za zastitu zakonitosti.

S tim u vezi, od strane ovoga suda
ocenjeni su kao neosnovani i navodi
zahteva za zastitu zakonitosti branioca
okrivljenog A. S. kojima se istice da je
odlukom o krivi¢noj sankciji povreden
zakon i ukazuje na povredu krivi¢nog
zakona iz ¢l. 439, t. 3. ZKP, imaju-
¢i u vidu da je sud pravilno primenio
odredbu ¢l. 60, st. 2, t. 1. Krivi¢nog za-
konika i okrivljenog A. S. osudio na je-
dinstvenu kaznu zatvora u trajanju od
35 godina, koju je uzeo kao utvrdenu
iz presuda Okruznog suda u Beogra-
du, Posebno odeljenje za organizovani
kriminal K. P. br. 5/03 (novi br. K-Pol
broj 11/10) od 23. 5. 2007. godine, koja
je postala pravnosnazna 17. 9. 2008.
godine i K-Pol broj 3/04 (novi K-Pol
br. 22/10) od 18. 1. 2008. godine koja
je postala pravnosnazna dana 15. 10.
2009. godine.’

[...]

® Vrhovni Sud, Kzz OK 23/2023. od
29. 11. 2023. godine
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Opabpana npakca u3 odaactu rpahanckor npasa

OJABPAHA ITPAKCA
N3 OBJIACTHU I'PABAHCKOI ITPABA

3akoH 0 3amITMTH npaBa Ha cyheme
Yy pa3yMHOM poKy 4wiI. 31.

OKOJHOCT 1a U3BpLIEH-€ CIIPOBOIH
jaBHU M3BpLIMTE/b, 2 HE CyI, camMa 10
ce0M He HCK/by4Yyje OATOBOPHOCT p-
J)KaBe 32 MaTepHjajHy WITETy HACTAIY
300r MOTHYHOI WJIM JeJHUMHYHOI He-
HM3BpIICHA NPABHOCHAKHUX U M3Bp-
IIHUX CYACKHX OUIYKAa, y3 yCJIOB 7a je
nperxoaHo yrBphena moBpena mpasa
Ha cyheme y pasyMHOM pOKY.

[pecyna Bpxoenoi cyga on 24. neuembpa

2025, Pe 6463/24

(BC y Jlecxosyy; OC'y Jleckosyy)

U3 obpasznoocera:

[...]

[4] Ouemyjyhu 103BOJEEHOCT peBU3HjE
Ha ocHOBY ui. 404. 3akoHa O IapHUYHOM
noctynky (...) BpxoBau cyn je 3akby4no
Jla Cy UCIyH-CHU YCIIOBHU 3a OJUTyYHBAIbE O
PEBU3UJH TYKHJbE Ka0 M3Y3€THO JI03BOJbE-
HOj paayl yjeaHauaBama CyJCKe Mpakce, ma

je mpumenom . 404, cr. 2. 3111 ogmyuno
Kao y CTaBy IPBOM H3pEKe.

[5] Hcmmryjyhu mnobujany mnpecymy
Ha ocHoBy wi. 408. 3III1, BpxoBuu cyn je
YTBPJIHO J1a je PeBH3Hja TY)KHUJbE OCHOBAHA.

[-.]

[7] Ilpema yTBpheHOM UYHIBCHUYHOM
cramy, pememem OcHoBHoOr cyaa y Jle-
ckoBiy P4 U1 218/19, ox 3. 10. 2019. ro-
IUHE, YTBphEeHO je na je TyXKWbH, Kao
npejsarady nospelheHo mpaBo Ha cyheme
Y pa3yMHOM POKY y IOCTYNKY Tpes OCHOB-
HuUM cyaoMm y JleckoBuy y npeamery Mu
4993/15 u npeaMety JaBHOT W3BpIIUTEhA
Wu 2613/15, nanoxxeHo JaBHOM M3BpIIHTE-
Jby Ja y pOKy o 4 Mecela Mpery3Me CBe
3aKOHOM IIpe/BHl)eHe Mepe paau JeaTop-
Hor yOp3ama MocTynKa KojuM he ce ompe-
JIUTU CPEJCTBO U3BPIIEHA, OJHOCHO peanu-
3yje U3BpLICHEC U OKOHYA M3BPIIHH HOCTY-
MaK, KOjU je 3arodeT MpeyIoroM 3a H3Bp-
mewe ox 15. 10. 2015. roaune, Ha OCHOBY
MIPAaBHOCHAXXHUX M H3BPILIHUX Ipecysia TOoTr
cyna I11 80/12 ox 7. 2. 2014. rogune u 111
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799/15 ox 29. 5. 2015. ronune. PauyH u3Bp-
mrHoT myskHHKa (oM 31paBiba Jleckosar) je
y OJI0KaJM, a HOKPETHE M HETIOKPETHE CTBa-
pH AyXKHHMKA 110 3aKOHY O jaBHOj CBOjUHH
He MOTYy OWTH IpeMeT u3Bpiieka. Jlocyhe-
HO HOBYAHO IOTPAKHBAKE TYKNUIbE OAHOCH
ce Ha HaKHAJy IuTeTe 300T Mame uciuiahene
3apajie o ctpaHe rociojasia Jloma 31apa-
BJba JleckoBall, unju je ocHuBay OmIITHHA
Jleckosau, 3a nepuon ox 1. 6. 2007. ronu-
He o 11. 10. 2009. ronune. I'maBuu ayr
u3Hocu ykynHo 128.939,77 nunapa, 10K cy
TPOILKOBY H3BpIIHOI mnocrtynka 43.352,47
nuHapa. ITo u3Bemitajy JaBHOT U3BPLINTEIbA
on 27. 4. 2023. roauHe, Ty)Xujba HHjE Ha-
IUIATHIA CBOjE MOTPAKUBABGE Y M3BPIIHOM
MOCTYTIKY.

[8] Tlonmazehm oxm oBako yTBpheHor
YUILCHUYHOT CTarba, IPBOCTENIEHH CYI je
YCBOJHO TY)KOCHH 3aXTEB TYXKUJbE Y BUCHHU
HeucrulaheHe pasiMke 3apaje 1o INpecyan
OcuoBHor cyna y Jleckosmy I11 80/12 ox
7. 2. 2014. roquue u I11 799/15 ox 29. 5.
2015. romuue, ca mpunagajyhom kamatom
1 TPOIIKOBMMA M3BPIIHOT MOCTYIIKA, JIOK je
3aXTeB O/I0MjCH y BUCHHM HaKHaJe Ha HME
JocyheHnX TPOLIKOBa IOCTYIIKA, jep HCTH
HHUCy oOyxBaheHH pememeM O U3BPIICHY.
ITo cTaHOBHMIUTY TIPBOCTENEHOT Cyna, TY-
JKeHa je 00jeKTHBHO OJIrOBOpPHA 3a MaTepH-
jalHy INTETy HacTalxy 300T MOTIYHOT WIIH
JICTTUMUYHOT HEHM3BpIICHA ITPABHOCHAKHUX
1 U3BPUIHUX CYJCKUX OJUTyKa, OJHOCHO I10-
TpaXMBama 3alOCICHUX W3 PaJHOT OJHOCA
KOja Cy ocTaja HEeM3BpIICHA MpeMa JTyKHH-
UM KOjH Cy JIp)KaBHE YCTaHOBe, 10 wiI. 31.
3akoHa O 3aIITUTH IpaBa Ha cyheme y pa-
3yMHOM poOKy # 4. 58. YcraBa PenmyOnuke
Cpbuje.

[9] Apyrocrenenu cyx je IperHAYNO
MPBOCTENEHY Mpecyay y obaBesyjyhem memy
u onbuo TyxOeHH 3axTeB, U3pakaBajyhu
CTaHOBHIITE Jia 0e3 003upa WITO je pelre-
meM OcHoBHOr cyaa y JleckoBmy yTBphe-
Ha MOBpe/a IMpaBa Ha Cyleme y pasyMHOM
POKY y U3BPIIHOM IIOCTYIKY, Ty>KCHa HHje
y 00aBe3u J1a TY)KHUJbH HAKHAIH UMOBHHCKY
HITETY, jep ce MpeaMeT Hamasu Koja JaBHOT
M3BpHINTE/hA KOjH HHUje OYUETCKH KOpH-
CHHK, TIa Ty’KeHa He MOke OUTH y o0aBe3un
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Jla HAKHAJM LITETY Yy KOHKPETHOM CIy4ajy
1o ofpendama 3aKoHA O 3aUITUTH IpaBa Ha
cybheme y pa3yMHOM POKY.

[10] ITo onexnu BpxoBHor cyna ocHOBa-
HO CE€ PEBU3MjOM TYKUJbE MOOHja CTAHOBH-
HITe APYrOCTENeHOr Cyaa 300r MorpelHe
IIpUMEHe MaTepHjaTHOT IIpaBa.

[11] 3akoHOM O 3aIITHTH TpaBa Ha Cy-
heme y pasyMHOM pOKY HpOIKCAHO je 1a
IpaBo Ha cyheme y pasyMHOM pPOKYy HMa
CBaKa CTpaHKa y CYACKOM IOCTYIKY IITO
yKJbydyje M M3BPLIHM IOCTYHaKk (Wi 2,
cT. 1). 3akoHOM 0 H3BpIIEHY H 00e30ele-
wy (Cnyocoenu inacnux PC, 6p. 31/11 (...)
139/14) koju ce y KOHKPETHOM Ciy4ajy
NIpUMerbyje CXOIHO onpendm wi. 545. Ba-
xkeher 3akoHa o m3BpIIeHY U 00e30ehemy,
oapeheHo je ma ce MOCTymak W3BpPIICHA U
00e36ehema nokpehe Ha npeayor W3BPIIHOT
TOBEPHOIA MM TIO CITy>KOCHO] Iy’KHOCTH,
Kajia je TO 3aKOHOM ofipel)eHo 1 a u3BpIie-
me u 00e30eheme onpehyje cyn ako oBum
3aKOHOM HHje Apykuuje oapeheHo, a cmpo-
BOJY I'a CyA WIM U3BpLIMTEsb (WI. 2), IpH
4YeMy j€ H3BPIINTEsb (DU3MUKO JIMIE KOje
HNMEHYje MHHHCTAp HaJJIe)KaH 3a MPaBoCy-
heme 0K y crarycy ciryKOeHOT Jihla Crpo-
BOJIH U3BPILICH-E y IPAHUIIAMa peleha O 13-
BpILCHY U BPIIM JIpyra oBiamhema Koja cy
My OBHM 3aKOHOM moBepena (wi. 11, 1. 8).
CTpaHKe M YYECHUK Y IIOCTYIKY MOTY 3a-
XTEBATU OJ CyJa OJJHOCHO M3BPIIHTEhA Ja
OTKJIOHE HEIPAaBUIHOCTU YYHEEHE Y TOKY
1 TOBOAOM cHpoBolema M3BpIIeHa, 1a ce,
aKoO M3BPIIUTEJb HE IIOCTYNH IO 3aXTEBY
u3 cT. 1. OBOT 4iaHa, y poKy OX 5 pagHuX
JlaHa CTpaHKa WIH YYECHHK Y IOCTYIIKY
MOTY O0paTuTH HaIJIe)KHOM cyny (wi. 74).
CiieioM HaBelGHHX o/ipenada MoCTyIaK u3-
BpIICHA je 3aKOHOM ypeljeH MoCcTymnak mpu-
HY/HHOT OCTBapHBarba IOTPAKUBAbBA KOjU
ce 1o 3akoHy O W3BpIICHY U 00e30ehemy
nokpehe Ha TpeIor W3BPIIHOT MOBEPUOLA
a CIIPOBOJIM Ta CyJ WIM jaBHU M3BPIIUTEJb,
Kao MOBepeHUK cyna. Kako jaBHM M3BpIIH-
TeJb MOCTYIA Kao MOBEPEHHK Cy/ia M KaKo je
cyn opiaiheH Ja OTKIama HENPABHUIHOCTH
y pajy jaBHOT H3BPIINTEbA, TO CE OArO-
BOPHOCT TY)KCHE YHjH je CyJ OpraH, y Be3u
ca HemoryhHomhy HarmiaTe HmoTpakKUBamba
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300r Jyror Tpajama H3BPIIHOT MOCTYMKa
3aCHMBAa Ha YUKBEHULIMU J1a OpraH TYI>KEHE
HHje MOCTYIAa0 y pa3yMHOM POKY, 300T 4yera
Cy, KaKo TO TPaBHJIHO 3aKJbydyje MPBOCTE-
HECHHU CYyJl, MCIYHCHH YCIOBH HPOIUCAHU
3aKOHOM O 3alUTUTH MpaBa Ha cyheme y
pa3yMHOM pOKY 3a OO0jeKTHBHY OJTOBOP-
HOCT Ty)XeHe, 0e3 003Hpa Ja JIM U3BpIICHE
CIIPOBOJIM CYJI WJIM Ta YMECTO Cy[a, a y UMe
JpKaBe, CIIPOBO/IM jaBHU H3BPLINTEIb.

[12] [Ipema uin. 31, ct. 3. 3akoHa 0 3a-
IITHTH MpaBa Ha Cyleme y pasyMHOM pPOKY
oxrosopHoct Pemny6imke CpOuje 3a mumo-
BUHCKY IUTETY H3a3BaHy IIOBPEIOM IIpaBa
Ha Cyheme y pa3yMHOM pOKY je 00jeKTHBHA.
To 3naun na Peny6imka CpOuja oxrosapa
3a MaTepHjalHy IITETy HacTamy 300T IMOT-
IIYHOT WJIM JICJIMMUYHOT HEM3BpIICHA [IPaB-
HOCH@XHHUX M HM3BPIIHUX CYJCKHX OJUIyKa,
OJIHOCHO y CTeuajy yTBpY)CHUX MOTpakuBa-
1A 3aMOCIIEHUX M3 paJHOr OJHOCA Koja Cy
0e3 BUXOBE KPUBHIE OCTala HEW3BpIICHA
Uy TIOCTYIIKY cTe4aja BO)eHOM HaJ cTedaj-
HUM JY’)KHHKOM ca BehMHCKUM ApyLITBe-
HUM WM JIP)KaBHHM KallUTaJIOM, y3 YCIIOB
J1a je ImpeTXoAHO yTBpheHa moBpena mpasa
Ha cyheme y pasyMHOM poOKy. Y morieny
W3BPIIHUX Ty)XKHHKA KOjU HE Clajajy y Ha-
npej HaBeAEHY KaTeropujy, Beh ce pamu o
(U3MYKUM JIMIMMa WIH TIPAaBHUM JIMIAMA
KOja HHUCY OCHOBaHa Ha 0a3W APYIITBEHOT
WIH JAP)KaBHOT KaIMTala, CBaKaKo je HY)KHO
yTBphHBaTH y3pOYHO-TIOCIEANYHY Be3y, U3-
melhy nospezne mpasa Ha cyheme y pasym-
HOM POKY M HeHaruiaheHOr MOTpaKHBama,
Te yTBphHMBaTH 1a je YNpaBO MCKJbYYUBH
pasior HeMOryhHOCTH HamuIaTe THX TOTpa-
JKMBama HEaJJeKBaTHO MocTyname cyaa. Hy-
JKHO je JI0Ka3aTu Ja je JY)KHUK y TPEHYTKY
MOKpeTama MOCTYIKa 33 HaIuIaTy UMao J0-
BOJEHO HOBYAHHX CpEJCTaBa y MMOBHUHU U
na je nmomtyjyhn pemociesn ucmiate Morao
Jla ce HAIUIaTH Ja je cyl e(HKacHO IOCTy-
a0 U MNpefy3UMao JIEJIOTBOPHE palibe y
LMJbY HAIIaTe HPONHCaHe OAroBapajyhum
3aKOHOM O U3BpIICHY (,,3aKJbydaKk O OATO-
BopHOCTH PemnyOnuke CpOuje 3a HakHaIy
MaTepHjalHe LITeTe HacTane 300r HEeHM3Bp-
Hielha NPaBHOCHAKHUX CYACKHX OJIyKa
JIONyeH Ha ceanuiy I'pahaHckor oxesbe-

’a BpXOBHOT KacaIloHOT cyna OJApXKaHO]
27. 9. 2019. romune [bunten BKC ?]). V
KOHKPETHOM CIIy4ajy, TyXKWJba HHje Omia y
MoryhHOCTH J]a HaruIaTH CBOj€ MOTPaXKHUBa-
HC M3 PAJIHOT OJJHOCA TI0 MPABHOCHAXHHUM U
U3BPIIHUM CYACKHM OJIyKama IpeMa CBOM
[OCJIOaBIly, Y M3BPIIHOM IOCTYIIKY, 300T
gera je yTBpleHa moBpena mpaBa Ha cyhe-
C y PasyMHOM POKY y TOM IIOCTYIIKY, I1a
je TyxxeHa y o0aBe3H Ja TYKWJbU HAaKHAIU
MMOBHHCKY ILITETy Y BUCHHM HeHarutaheHor
HOBYAHOI IMOTpaXKMBarba (TJIABHHM YT, Ka-
Mara ¥ TPOLIKOBH HU3BPIIHOT MOCTYIIKA).

[..]

3AKOH O HACJIEBUBABY
1. 201.

a) 3a omiy4nBame 0 OCHOBAHOCTH
3axTeBa 3a PACKUJ YTOBOPA 0 10KHBOT-
HOM Wu3p:KaBamy 300r mopemehenmx
0HOCAa OMTHO je J1a JIM je ocTBapeH pa-
3J10T 3a PAcKHJ y TPeHYTKY 3aK/by4e-
1A IVIaBHE pacnpase, a He Y TPEHYTKY
MO/IHOLIEehA Ty:K0e, ¢ 003UPOM Ha TO Ja
ce OMIyKa 0 TY:KOEHOM 3aXTeBY /10HO-
CH HA OCHOBY YHHEHHYHOI CTamba Koje
MOCTOjH Y BpeMe 3aK/bydema IJIaBHe
pacmnpase.

0) OxoJHOCT Aa mMpUMAJal H3AP-
JKaBamba CBOjUM OJ0HMjam-eM OHEMOry-
hasa naBaouna y usBpmaBamy o6aBe3a
HHje 0] 3Ha4Yaja 3a MOCTojambe pa3jora
3a pacKkuj] Yropopa, jep KpuUBHLA 3a
nopemeheHocT ofHoca Huje OUTHA 4uU-
HBEHHIA 32 OJJIYKY 0 PACKHAY YIrOBO-
Pa 0 A0KMBOTHOM H3JpP:KaBamby U3 TOT
pasJjora.

IIpecyga Bpxognoi cyga og 16. nosembpa

2023, Pes 21707/22 (AC y Hosom Cagy;

OC'y Cinapoj I1azosu)

U3 obpasznoocera:

[1] Ilpecynmom AmnemauuoHor cyua y
Hoeom Cany D'k 1548/22 om 22. 9. 2022.
roauHe oj0ujeHa je kanba Ty)KEeHUX U TO-
tBphena npecyna OcuoBHOr cyna y Ctapoj
TTazosu IT 122/21 ox 18. 3. 2022. roauue
y ToOHMjaHOM Jelly KOjUM je YCBOjeH €BEH-
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TYaJIHH TYXXOCHH 3aXTeB M PACKUHYT Yro-
BOpP O JOXXHMBOTHOM H3Jp)KaBamy 3aKby-
yeH npen OmmruHckuM cygom y Crapoj
[azoBu, y mpeamery 3P 649/08 ox 24. 10.
2008. ronuHe, m3mely naBanana u3apKaBa-
ma Tyxene bb u3 (...) m moxojuor 11 kao
MIPAaBHOT TPETXOJHUKA TYXEHHX M IpHMa-
olla M3JpKaBama, nokojHor Bb u3 (...) n
00aBe3aHM TY)XCHH Jla HAJIOKHA/IE TYXKHUIbU
TPOIIKOBE MApHUYHOT TIOCTYNKA y H3HOCY
on 214.600,00 muaapa y poky ox 15 mana
TIOJ] TIPETH-0M TIPHHYAHOT U3BPIICHA.

[2] TIpoTtuB mpaBHOCHAXKHE IIpecyae
JIOHETe y JIpyroM CTeleHy Ty)KeHe cy Ouia-
TOBPEMEHO H3jaBHJIEe PEBH3Hjy 300r OHUTHE
noBpezie oJpenada MapHUYHOT MOCTYNKA U
TIOTPENIHE TPUMEHE MaTepHjaTHOT MpaBa.

[3] Tyxuspa je y oaroBopy Ha peBH3H-
Jjy TpeUIOkKKIa 1a ce UCTa 0A0aIy Kao He-
JI03BOJbCHA WIIM 0/10Mje Kao HEOCHOBaHA, a
Ty)KeHe 00aBe)Xy Ha HaKHA/Iy TPOIIKOBA II0-
CTyIIKa TIOBOJIOM TOT TIPABHOT JIeKa.

[4] Omnyuyjyhu o wu3jaBibeHO] peBH-
3uju 'y ckiany ca wi. 408. 3I1I1, BpxoBHH
Cyl je Hamao Ja PeBU3Wja TY)KCHUX HUje
OCHOBaHa.

[5] ¥V cnpoBeseHOM HOCTYIIKY HHjE yUH-
BeHa OMTHA moBpena ojpenada MapHUYHOT
noctynka u3 4wi. 374, cr. 2, 1. 2. 31111, Ha
KOjy PEBU3UJCKH CyJ Ta3d MO CIyXOeHO]
nyxHoctu. Hucy ocHOBaHM HaBOIHM peBUje-
HaTa Jia je JPyrOCTeNeHH CyJA yIMHHO OWT-
Hy HOBpexy onpenada MapHHYHOT ITOCTYIKA
u3 wi. 374, ct. 1. y Be3u ca ui. 386, cr. 4.
u wi. 393, cr. 2. 3[1I1, jep HUje ykuHyo mp-
BOCTEINEHY Mpecy/y KOjoM je NpeKopayeH
Ty)KOGHH 3aXTeB, TaKO LITO je€ yroBOp O
JO)KUBOTHOM H3p)KaBamy PacKHHYT 300T
nopemeheHNX oJHOCA yroBapada, a He 300T
HeM3BpIIeka 00aBe3a TY)KSHHX KOjH je y Ty-
»KOM HaBeJIeH Kao Pasjior 3a HEroB PacKHIL.
[IpecyaoM MpBOCTENEHOT Cy/a OUTY4EHO je
0 OHOME IITO je TY>KOOM Tpake€HO, O PACKU-
Iy YroBopa O OKHBOTHOM H3JpXKaBamy,
MIPUMEHOM ofpende MaTepHjaJHOr MpaBa
Ha OHO YHEEHUYHO CTame Koje je yTBpheHo
JI0 3aKJby4era IJIaBHE paclpaBe — Jia Cy ce
OJTHOCH TYXXHMJbEC U TYKEHHX HAKOH CMPTHU
NpUMaolia M3Ap’KaBamba MOPEMETHIIH, 300T
Yera ce 0J] TaJia yrOBOp BHIIIE HE U3BPILIABA.
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[6] Ilpema yTBpheHOM YMEHEHHIHOM
CTamy, TYXHJba je Cympyra nokojHor Hbb
(ympo ... 2020. roaune), a TyKeHe Cy Cy-
npyra u jiela \bUXOBOTI CHHa, ToKojHOT JIJ]
(ympo toxom 2011. rommue). YroBopoM o
JOXMBOTHOM Wu3zapkaBay P3 649/08 ox
24. 10. 2008. rogune TyxkeHa Bb u men
caja MOKOjHH Cynpyr oOaBe3asli Cy ce jaa
JO)KMBOTHO H3/pKaBajy NpUMaola H3Jp-
KaBamwa, okojHor Bh u meroy cynpyry,
Ha HAa4UH HaBeJIeH y ToM yroBopy. Tyxusba
1 YTOBOPHE CTpPaHE M3 O3HAUEHOT yYroBOpa
JKUBEJI Cy y 3ajeJHUYKOM aoMahmHCTBY,
IIa je 3aT0 y YroBOpY M HaBEJCHO Ja ce Ja-
BaoIM M3JpKaBama Beh IyrM HHU3 roanHa
OpHHY O IIPHMAOoIly M3JpXKaBama U HEroBOj
cynpysu. Tyxuba HUje 3HaNA 1a je HbeH
CYHpyr 3aKJbydHO YTOBOP O IO>KHBOTHOM
M3IpKaBamy, a 3a FHEroBO IMOCTOjame ca-
3Hala je Ha OCTaBHHCKOj paclpaBd Koja je
21. 1. 2021. roxu=e ozxprKaHa MPEJ jaBHUM
OeJIe)XKHHKOM. YTOBOPOM je JlaBaoluMa
u3/ip)KaBaba JaTta HaKHAIa — HEHOKpPeT-
HOCTH Y (...), KOje Cy 3ajeHHYKa MMOBHHA
TYXHJbE M HHEHOT CaJa MOKOJHOT CyTpyTa,
C THM IUTO je Ieo Kyhe mo3uIaH HaKOH 3a-
KJbydema Opaka FHUXOBOI CHHAa W TYXKEHe
Bbb. Tyxuspa 1 mpumManan HU3JIpikKabama Cy
OWJIN TOKPETHH, UMAJIK CY TIEH3HU]y U HHCY
HH 071 Kora (PUHAHCHjCKH 3aBUCHIIH, AJIH CY
MM J]aBaOIM U3JpXKaBama IoMarai, a To cy
HakoH cMptHu JIJI HacTaBuie Aa YMHE TyKe-
HE, Kao HEroBH HaciemHuiy. [lo casHamy
3a YrOBOp O JOKHBOTHOM H3JIp)KaBarmby TY-
JKHJbA je OI0MIIa J1a TIpEMa XpaHy O] TyKe-
HHX U IPOMEHMIIa OpaBy, HaKo Cy TyXKEHe U
Jajbe UMaje XKesby Jia joj MOMaxy Ha HCTH
HaunH. TyXeHe Cy OpraHu30Baje CaxpaHy
nokojHor BB um moaurne My HaarpoOHH
CITOMEHHK.

[7] Honasehn ox Tako yrBpheHor um-
HCHUYHOT CTamba, MPBOCTEHICHH CYJI je IpH-
MeHoM uwi. 124. 3akoHa O OO0JUIalMOHUM
OJITHOCHMAa PAaCKHHYO yrOBOP O J0KHBOTHOM
n3apxkaBamy. [1o Hamakemwy TOr cy/a, Tyxe-
HE Cy W3BpIIaBajie obaBe3e U3 yroBopa Ipe-
Ma NPUMaoIy U3p)KaBamba U TYKHUJbH, Al
cy ce MeljycoOHH OJTHOCH MOPEMETHIIN Kajia
je Ty)XHJba ca3Haia 3a I0CTOjambe yroBopa u
0J1 Tajza o0uja J1a MpUMa M3prKaBarbe.



M. C. Kuexesuh, Ogabpana tipakca uz obraciuau ipahanckoi upasa, ctp. 1225-1239.

[8] dpyrocrenenu cyn je onouo xandy
TYKEHUX U MOTBPAUO IMPBOCTECNEHY Ipe-
CyIy y Zelly KOJUM je YCBOjEeH €BEHTYaJIHHU
TyKOCHU 3aXTeB, ajll je OJITYKy O OCHOBa-
HOCTH TOT 3aXTeBa 3acCHOBAO Ha OJpendn
. 201, ct. 1. 3akoHa o HacnehuBamy. [Ipe-
Ma CTaHOBHINTY TOT Ccyja, mopemehaj omHO-
ca CTpaHaKa JIaTHupa OJl JaHa Ca3Hamba TY)KH-
Jb€ 32 I0CTOjatbe YroBOpa O JIO)KUBOTHOM
u3apxKaBamy (TokoMm janyapa 2021. roaum-
HE), O KaJia ce He OCTBapyje CBpXa YroBO-
pa, Ipu YeMy je HeOUTHO KO je O yroBapa-
Ya KPHB 32 HACTAaHAK TAKBHUX OJJHOCA.

[9] Ilpema cTaHOBMIITY pEBU3MjCKOT
Cysa, OJUlyKa O 3aXTEBY 3a PaCKHJ yroBopa
0 JIO)KMBOTHOM M3/IpXKaBarby JIOHETA je mpa-
BIJIHOM IpUMeHOM ofapexnde wi. 201, cr. 1.
3akoHa o HaciehuBamy.

[10] Tyxwsba je Tpehe nure, y uujy Ko-
PHCT je O3HAaYEHHM yrOBOPOM O JIOXKHBOT-
HOM M3JIpKaBamy YTOBOPEHO H3JpIKaBaIbe.
Oppendom uin. 201, cr. 4. 3akoHa o Hacie-
huBamy mpomnucaHo je a ako je 10KUBOTHO
n3ApKaBambe YrOBOPEHO y KOPHCT Tpeher
JHIa, packuja yroBopa MOCIE CMPTH cay-
roBapaya JOKHBOTHOT W3JpXKaBarmba MOXKE
3aXTeBaTH W JIMLE y YUjy je KOPHUCT U3Ap-
JKaBarbe yroBopeHo. [Ipema cr. 1. HaBeneHe
oapende, ako ce MelycoOHH OJJHOCH yroBa-
paya u3 OHIIO KOT y3pOKa TOJIMKO MOpeMeTe
Jla TIOCTaHy HETIOJHOIIJBUBH, CBAKO OJ] HbHX
MO>KE 3aXTEBaTH Jia CyJ] paCKUHE YTOBOP.

[11] OBaj 3akoHCKH pazior 3a pacKun
YroBopa O JI0)KMBOTHOM H3JIp)KaBamy Mpesi-
BuheH je 30or crenupuyHEe NPHUPOJIE TOT
YTOBOpa, HAPOUUTO KaJ yroBapaud >KUBE y
3ajeIHUIH U KaJ je YroBOpeHa o0aBe3a Ja-
BAOIa M3/p’KaBamba Ha HEHOBYAHA J[aBarba
U Hery INpHuMaona H3JpXaBama M Tpeher
muna. Y TOM Ciydajy, CKIaJHOCT JINYHHX
OJIHOCA yroBapaua je oJ] IoceOHOr 3Hauaja
3a 00e yroBopHe cTpaHe. YTOBOp O J0XKH-
BOTHOM H3JpXKaBamy cTBapa Mel)y yrosa-
paunMa TpajHE >KMBOTHE OJHOCE, Ma 3aTo
TakaB yroBop Tpeda PacKMHYTH M y CBUM
OHHUM ClTydYajeBUMa KaJia Ce OH He MOXE H3-
BpIIaBaTH W3 pasiiora Koju To oHemoryha-
Bajy. HemonHonusuBOCT oHOCa yroBapada
LIEHU ce, He caMO 10 OOjeKTHBHUM KpHTE-
pujymumMa, Beh HapouumTo ca CyOjeKTHBHE

crpate. KpuBuiia 3a packu/| yropopa u3 Tor
pasJiora HUje BaKHa, aJiu je OUTHA 3a OCTBa-
peme mpaBa Ha NMPaBUYHY HAKHALy y CMH-
ciny 4. 201, cr. 3. 3akoHa 0 HaciehuBamy.

[12] Y KOHKpeTHOM ciy4ajy, yroBop O
JIO’)KHBOTHOM M3/IpXKaBamy ce HE M3BpIIaBa
0/l 1laHa Ca3Hama TYKHJbC J1a je Taj yroBop
3aKJby4CH, OJl KaJga OHa 0a0Wja 1a mpuma
n3pKaBambe. Y3pPOK TaKBOT TY)KUIBUHOT
TMOHAIlIakha je eBUAEHTHO JNYHU ocehaj mo-
BpeheHocTH, 300r TOra mITO Cy CBE YroBOp-
HE CTpaHe OJl He NPUKPHIIC YMILCHMILY Ja
Cy 3aKJbY4HJIC YTOBOP O JIO)KMBOTHOM M3/Ip-
JKaBamy M JIa j¢ BEeH Cajia MOKOJHU CYIpyT
caM, 0e3 HCHE CarjJacHOCTH pacroyarao
HMOBHHOM KOjy Cy 3ajelHO CTEKIH TOKOM
Opaka. TakBo crame y OJHOCHMa CTpaHa-
Ka moctoju of janyapa 2021. rogmne m0
3aKJbyderba TJIABHE paclpaBse, IITO 3HAYU
Jla ce yroBOp He M3BpILIABa Jy)Xe O] TOJH-
Hy naHa. C 003upoM Jla ce Ha Taj HAUMH HE
OCTBapyje HEroBa CBpXa, yroBOp HE MOXe
JlaJbe OICTAaTH U MOpa ce PAaCKUHYTH.

[13] U3 HaBeneHux pasziora, MO OLEHU
PEBH3HjCKOT Cy/ia, HUCY OCHOBAaHHM HAaBOIM
TY)KEHHUX O MOTPEIIHOj MPUMEHH MaTepH-
JjaJTHOT TIpaBa.

[14] Omnyka o TyKOEHOM 3aXTEBY J0-
HOCH C€ Ha OCHOBY YHMILCHHUYHOT CTamba
KOje TNOCTOjU y BpEME 3aKJbyuera TJIaBHE
pacmpase, Kako je TO NPaBHJIHO 3aKJbYy4HO
U JIPYTOCTENCHH CYJ KaJa Ce M3jallbaBao
0 HaBOJAMMA jXajbe TYXKEHHX [a ce JIMYHU
OJIHOCH CTpaHaKa HHCY MOIJIH OPEMETH-
TH OJ1 JlJaHA Ca3Hamba TY)XKUJbE 3a YTOBOP JIO
crnencher naHa, kaja je moxHera Tyx6a. [To-
pemehaj nTMYHKUX OIHOCA CTpaHaKa MOCTOjH
CBE BpeME HAKOH IOHOLICHA Tyk0e 1 OHe-
MoryhaBa ocTBapeme [1ba U CBPXE YroBO-
pa 0 JOKHBOTHOM H3/piKaBamy, 300r yera
je IPYrocTeneH! CyJ MPaBUIHO 3aKJbYIHO
1 Ja HeMa MecTta npumenu wi. 131. 3axo-
Ha O OONUraoHUM oJHOcHMa. OKOJHOCT
Ja TYXWba CBOJUM OJ0OHjarbeM OHEMOTry-
haBa TyxeHe y m3BpIIaBamy oOaBe3a HHUje
Ol 3Hauaja jep KpWBHUIA 3a mopeMeheHoCT
0/IHOCa HHUje OMTHA YHELCHUIIA 33 OIUIYKY O
pacKuay yroBopa O JOKHBOTHOM H3JpiKa-
Barby M3 TOT pazjora.

[..]
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[16] TpomkoBH OAroBOpa Ha PEBU3U-
jy, mo oueHn BpxoBHOr cynma, HUCY OmIH
HY)KHH. 3aTO je 3aXTeB TYKUJbE 32 HHHXO-
By HAaKHAJy OJIOWjeH M Ha OCHOBY Wi. 165,
cr. 1. y Be3u ca wn. 154, ct. 1. 3II1, omry-
YEHO Kao y APYTOM CTaBy H3pEKe.

300 uJ. 641.
y Be3u ca 4a. 614, 615.

Yropop o0 3ajefHMYKOM HHBECTH-
pamy, Koju moapa3yMeBa JAa jeaHa
YroBOpHa cTpaHa ycryna rpaleBuHcko
3eMJbHIITE PajM H3rpajme crambeHe
u3paje a 3ay3Bpar A00uja CTaH y CBO-
juHy, a Ipyra yropopHa ctpaHa ce ofa-
Be3yje Aa W3rpajaM 3rpaay a 3ay3Bpart
n00Mja y CBOjUHY NpeocTajie CTAHOBe,
HUje pery/iMcaH Kao mnocedaH HMeHO-
BaHM YroBOP, aJIM ce Y TAKBOM CJIy4a-
jy umajy npumenutu oapende 300 o
yrosopy o rpahemy, mro ykibydyje u
1. 641. y Be3u ca wi. 614, 615. 300.

300 uu. 614, 615.

Ypeano o6aBemrTaBame NOCJIeHNKA
0 HeJOCTAllMMAa CTBapH MoOJApa3yMeBa
Ja IOCTOjHU jacaH OIMC y YeMy ce TH He-
JI0OCTAIU cacToje.

Ilpecyga Bpxoenoi cyga og 21. janyapa

2026, Pes 13678/25 (AC y Beoipagy;

11 OC y beoipagy)

U3 obpaznoxcerva:

[1] Ipecynom [Ipyror ocHoBHOr cynaa
y beorpany IT 433/19 ox 8. 7. 2020. roau-
HE, CTaBOM IIPBUM H3peKe, HHUje J103BOJHEHO
00jeKTHBHO IIpEHHAUYCHE TYKOE YUHILEHO
noareckom ox 22. 11. 2019. rogune; craBoM
JIPYTUM U3peKe JCNMMHYHO je YCBOjEH TY-
xkOeHN 3axTeB 1 00aBe3aH TyxeHu bb na Ty-
Koy AA Ha UMe HaKHAJEe MITETe UCTIIATH
uzHoc oz 320.000,00 nuHapa ca 3aKOHCKOM
3are3HoM kKamatoM o 20. 6. 2008. rogune
0 KOHAYHE HCIUIaTe; CTaBOM Tpehum u3-
peke on0HjeH je 3aXTeB 3a MCIUIATy Kamarte
Ha u3Hoc ox 320.000,00 nuHapa 3a mepuon
0J1 JaHa MoJHoIIema Tyx0e 1o 20. 6. 2008.
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ropure. CTaBOM 4eTBPTUM H3peKe, ONOHjeH
je TyxOeHM 3aXTeB 3a WCIUIATy H3HOCA O]
770.000,00 nuHapa Ha uMe Mame u3rpalhene
HOBpIIMHE CcTaHa 3a 6,44 M> 0j1 yroBOpEHE,
ca KaMaToOM O]l JJaHa MOJAHOIIEHa TyX0e 10
ncmnate. CTaBoM IeTUM m3peke obaBe3aH
je Ty)KEeHH J]a W3BPIIH YrOBOPHY 00aBe3y W
ypaay LEeNOKYHHY IMPONpPaTHYy M TEXHUUKY
JOKYMEHTAIN]y, TEXHUYKU MPUjeM U YKHH-
JKeme Iesor objekta u cBux cranosa. Cta-
BOM MIECTHM H3pEKE OJUTydeHO je Ja CBaka
CTpaHKa CHOCH CBOj€ TPOIIKOBE ITOCTYTIKA.

[2] IIpecynom AmnenauuoHor cyna y
Beorpany I'x 4309/24 ox 28. 10. 2024.
rojfiiHe, Koja je JOHeTa HAKOH OTBaparmba
pacmpaBe Npea TUM CYyJIOM, CTaBOM INPBUM
n3peKe, yKUHyTa je mpecyaa Jlpyror ocHOB-
Hor cyzna y beorpamy I1 6p.433/19 on 8. 7.
2020. roguHe y cTaBy JIpyroM, Y€TBPTOM H
mectoM u3peke. CTaBOM JApPYTHM H3peEKe,
on0ujeH je TyKOCHH 3aXTeB TYKUOLA Ja
ce 00aBeke TY)KEHH Jla My Ha M€ HaKHAJIC
mrete ucratu 320.000,00 nunHapa ca 3a-
KOHCKOM 3aTe3HoM kamatom o 20. 6. 2008.
roamHe 10 uciuiate u usHoc ox 770.000,00
JUHAapa Ha MMe Mame H3rpaleHe MOBpIIU-
HE CTaHa Ca 3aKOHCKOM 3aTe3HOM KaMa-
toM of 10. 12. 2007. ronuHe A0 HCIIATe,
kao HeocHoBaH. CtaBoM Tpehum wuspeke,
o0aBe3aH je Ty)XWiall Ja TY’)KEHOM Ha nMme
TPOIIKOBA MApPHUYHOT TOCTYIKAa HCIUIATH
768.000,00 muHapa. CTaBOM YETBPTHM U3-
pexe, 00aBe3aH je TYXHIAll Ja TYKEHOM
Ha MMe TPOIIKOBA JPYrOCTEHEHOr ITOCTYI-
Ka ucrarty u3Hoc ox 96.750,00 nuuapa.
CraBoM meTHM H3peKe, Of0HjeH je 3aXTeB
TYXKHOIIA 32 HaKHAJy TPOIIKOBA IPYroCTe-
TICHOT TTOCTYTKA.

[3] IIpoTuB mpaBHOCHAXKHE APYroCTe-
IIeHe TpecyJe, TYXKWIal je OGlaroBpeMeHo
U3jaBHO PeBU3H]Y, 300T MMOrpeniHe NpruMeHe
MaTepHjaHOTr [paBa, ca M03MBOM Ha OJIPE-
Oy un. 404. 3I1I1.

[4] TyxeHnu je mocTaBMO OATOBOP Ha pe-
BH3HUjy TYXKHOIIA.

[5] Umajyhu y Buny na je ommykom npy-
TOCTEIIEHOT Cy/ia NpEeNHauYeHa IIPBOCTEIeHa
npecyja TO TPOM3JIa3H Jla Ce PeBU3Uja Ty-
JKHOLa MOXKe pa3MaTpaT y cmuciy 4i. 408.
y Besu ca ui. 403, ct. 2. 3II1.
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[6] BpxoBHu cyn je mcrnmtao mobuja-
HYy Npecyay nmpuMeHoM oapende uwi. 408. y
Be3u ca 4. 403, cT. 2, T. 2. 3aKoHa O map-
HUYHOM TIOCTYTIKY (...) U YTBPAHO Ja PEBHU-
3Hja Ty)KHOIIa HHje OCHOBaHa.

[..]

[8] Ilpema yTBpheHOM UYNEHEHHYHOM
CTamy, CTPaHKEe Cy 3aKJbydWJIe YrOBOp O
3ajeHUYKO] Tpaamu objexra 27. 3. 2004.
TOAMHE, YHja je cagpKuHa y OUTHOM YTBp-
hena. CymTrHa je 1a TyXWIai 3a Tpaamby
ycTyna Tpal)eBHHCKO 3eMJBHINTE Ha KOjeM
uMa TpaBo Kopumhema, a TY)KeHH ce 0ba-
Be3yje Jla M3rpajy BUIeCTaMOCHH 00jeKart.
VYTroBOpPEHO je Ja IO 3aBPIUETKY H3rPajibe
TYXKHOIly Y MCKJbYYMBY CBOjUHY HpHIIaJa
TpocobaH craH mospinuHe 70 M2, KOMILIET-
HO ONpeMJbEH 110 CUCTEMY ,,KIbyd y pyKe®,
a Jla TY)KCHOM Y HCKJbY4YHBY CBOJUHY HPH-
najajy ocTajli CTaHOBH y HoBocarpaheHOM
o0jexty. Huje cmopHo na je Tyxwuoimy 3a
YCTYIJBGHO 3€MJBUILTE Tapliene Ha Kojoj
je rpajma M3BeleHA MPUINA0 CTaH y I0Ce]
kojer je crymuo 25. 6. 2006. rogune. Be-
mrTavyemuMa je MOTBpheHO na NpeIMeTHH
CTaH MMa TMOBPIIMHY Mamy O] yrOBOpCHE.
Nako y yroBopy HHje HaBEJICHO Jia JIU je Y
[HUTaky HETo rpalhjeBHHCKA WIIH HETO KO-
pucHa noBpirHa o1 70 M%, 1o yrnotpebibe-
HOj OJpEIHHULH ,KJbYyd Yy PyKe* MpaBHIHO
j€ 3aKJbYYMTH Ja C€ YrOBOPEHO OIHOCHIIO
Ha HETo noBpumMHy crana 70 M>. Y Bpeme
CTymama y MOCEI 3aTeYCHO je CTambe Koje
je M3HWCKUBANO Ja ce oApeheHm HemocTanu
OTKIJIOHE.

[9] Apyrocrenenu cyn je oaduo Tyxoe-
HH 3aXTEB TY)XHOLIA Ha UME HaKHaJE IITETe
300r Mame MOBpIIMHE CTaHA M HaKHAje 3a
ucrutahene pajgoBe, Kao TPOIIKOBA Koje je
Ty KHJIaL[ CHOCHO.

[10] 3axTeB 0 KOM je OMITy4eHO 3a HaK-
HaJly LITeTe 3a M3JaTKEe yYMEbEHE Y OTKIIa-
halby HEJOCTaTaKa y CTaHy Kaja je TYXKH-
Jal OJULy4Ho Ja y HOCel CTYIH je oa0ujeH
Kao HEOCHOBAH y3 00pa3lioKeme Ja je Ty-
xKujgan OMo aykaH Ja o Hal)eHuM HemocTa-
nuMa 0e3 oJularama 00aBEeCTH TYXKEHOT, a
Jla Ty)KWJIAIl 1o yJacky y cral 25. 6. 2006.
rOAMHE HUje MOCTYNNO Ha Taj HAa4YWH, HUjE
00aBECTHO TY)XEHOT IIMCMEHO, YCMEHO,

HHUTH Ha OMJIO KOJU APYTH HA4HH O YOUSHHM
HejocTaluMa Beh je TakaB 3aXTeB HCTaKao
Tek y mogHeroj TyxOu 10. 12. 2007. roau-
He. Crora je Ty Xual npeKIyIupaH y OBOM
3aXTEBy, jep je HacTymwia MaTepujaiHa
NpeKITy3rja Kao CaHKIHMja 3a Helpeay3uMa-
HC 3aKOHOM IIPOITHCaHuX paamu. OncycTBoO
obaBelITelba O YOYCHMM HENOCTAlUMa U3
wi. 614. n an. 615. 3akona o oGmuranuo-
HUM OJIHOCHMAa 3a TYXHOLA MMa 3HAYCHE
ryouTka mpasa u3 wi. 618. 3akoHa 0 001H-
ralOHUM OJTHOCHMA.

[11] ¥V norneny HakHaze 3a Mamy IO-
BpuMHY cTaHa ox 70M%, JapyrocreneHd
CyIl 3aKJbyuyje Jia je YCEJbCHEM TYXKHOIA
y CTaH W3BpIIEHa jaeoba Te 1a ce ca TUM
OCHOBOM TY’KHJIAIl Carjiaclo Jia My Ha Y/Ie0
[PHIIAJIHE YIPABO CIIOPHU CTaH. Y yroBopy
HUje ONpeesbeHO KOjU TayHOo CTaH he mpu-
macTu Tyxwuoly Beh je Omia mo3Hara camo
MOBPIIMHA @ HAKOH 3aBpIICTKA H3TPaibhe
o0jeKTa HHje 3aKJbyU4eH MOCE0aH Cropasym
HHUTH QHEKC I1a Ce YCEJbEHEM Y CIIOPHU CTaH
MOJKE CMaTpaTH Ja je MOCTUTHYT J0TOBOP O
(hu3MUKoj 1eo0H U 11a je TY)KHOILY Y CBOJHHY
HPHIIA0 CTaH y KOjH CE YCEeuo.

[12] ITo ouenu BpxoBHor cyna Ha yTBp-
heHo UMIEHWYHO CTame JPyrocTeHeHn
CyZ je NpaBHJIHO NPUMEHHO MaTepHjaHO
paBo.

[13] IIpaBunaHO ApYrocTemeHd Cyna
3aKJbydyje la ce y KOHKPETHOM CIy4ajy
paam O HEHMMEHOBAaHOM YrOBOPY H Jia ce Y
OBOM CIIy4ajy CIOPHH OJHOC MOXE DPEIlH-
TH TIpEUMeHOM ozapendu wi. 630-641. 300.
VY KOHKPETHOM CIIy4ajy CTpaHKe Cy 3aKJby-
Yuie YrOBOP O CYWHBECTHUpAly H3TPajithe
onpeheHor o0jexTa. YToBop 0 3ajeAHUYKOM
VMHBECTHpAby HUje PETYIHCaH Kao moceban
MMEHOBAHH yroBOp, a CE Y TAKBOM CIIy4ajy
nMajy IpUMEHNTH ofpenoe 3akoHa o rpale-
By a Y HEIOCTaTKy OApendu Koje Ou pery-
JHcalie OHOC u3Mel)y cTpaHaka mpumemy-
jy ce oapenbe yrosopa o aeiy u w€wi. 630,
ct. 1. 300 koju ymyhyje Ha npumeny
onpendu yroeopa o nermy m3mely cTpana-
Ka. YTOBOPOM j€ IOCTHTHYT JOTOBOp na
TY)XHOIly Ha MME CBOT yjarama — Iuiana u
OCTaJIMX aKTHBHOCTH KOj€ je MMao, joduje
cran ox 70w’ HakoH 3aBpiuerka 3rpaje
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ymao je y crad. Ilo HaBoamma TyXuola
HCTH je MMao HeJOCTaTak Ma je Mopao ja
u3Boau onpehene pamose. Mehytum, mpe-
Ma wi. 614, cr. 1. 300 mpensuheno je ma
je HapyuHJIall JyXKaH Ja nperieja u3Bplie-
HO JIEJI0 YUM j€ TO IO PeIOBHOM TOKY CTBa-
pu Moryhe u o HajeHnm Hemocranmma 0e3
o/ularama obaBecTHTH MocieHuka. [Ipema
CT. 2. UCTOT WIaHA, aKO HApy4dWJal Ha IO-
3MB IOCJICHHMKA JIa Tperniea U NPUMH H3-
BpIICHU PaJl TO HE ypaau Oe3 orpaBIaHOT
pasiora, cmaTpa ce 1a je pajx MPUMIbCH.
PaymoBu koje je TyXmian M3BeO He CHanajy
y KaTeropujy CKpHBEHHX pajoBa. Tyxxuiar
HHje Ha BpeMe 00aBEeCTHO TYXKEHOT O YO-
YEHUM HEIOCTAllMMa, 1a CTOra TY)XCHH He
MOJXKE OJIrOBapaTH 3a HEJOCTATKE KOjH Cy ce
MOIJIM OIa3UTH OOMYHHUM HPETJICIOM CXOJ-
HO wi. 614. 300. [IpaBmwiHO je 3aKJbyYCHO
Jla OJICYCTBO O0aBeIlTera O yOUCHHUM He-
mocranuma u3 wi. 614. u 4n. 615. 300, 3a
TYXKHOLA Ka0 HApy4YHOIla 3 yroBOpa O JIeNy
“Ma 3Haueme ryOuTKa mpaBa M3 wi. 618.
300, kojoM 0apendoM je MPOMUCaHO MPABO
Jla 3aXTeBa OTKJIAMmake HEJ0CTaTaKa, IpaBo
Ha HaKHAJIy IITETe WIX PAacKUJ yroBopa H
CHIDKEHhe HakHaJe. TyKuman Huje TpyXuo
JIOKa3e J1a je TyKEHOT 00aBeCTHO O M3BeJie-
HUM Henoctauma. OcuM Tora, npe u3Bohe-
Ba THX pajoBa TyXuian je OMo ayXaH 1a
OTKJIamame HEeJ0CTaTaka Ha CTaHy 3axTeBa
0J] TY)KEHOT, T1a aKO TY)KCHH TO HE ypajau y
onpeheHoM poKy MOTao je aa aHraxyje npy-
re u3Bohade Koju OM OTKIIOHHMJIM Ha3HAYCHE
Hepoctatke. O cBeMy Tome OO je Heoll-
XOJHO J1a TyXeHHu Oyae oOaBemTeH. Y peaHo
obaBelITaBame MOCICHHKA O HEJI0CTaluMa
CTBapH IOJIpa3yMeBa Jia MIOCTOjU jacaH OIHC
y 4eMy ce TH HeJIoCTaI cactoje. TakBo 1o-
Hallamke 0]l CTPaHe TYXKHOIA Y OBOM CIIyda-
jy je u30cTano jep HaABOJAHO OOAaBEIITABAKE
TY)KEHOT TeJe()OHOM J1a TI0CTOje HEAOCTAIN
HE MOXKE C€ NMPHXBATUTU KA0 YBPCT JOKa3
JIa je TY)KEHHU MOCTYIHO CXOIHO ofapeadama
3aKOHA U YPEeIHO 00aBECTHO TYKEHOT O He-
JOCTAllMa Ha MPEIMETHOM CTaHy.

[14] ¥V norneny HakHaze 3a Mamy IO-
BPUIMHY CTaHa o 4 M%, MPaBHJIHO je TIo-
CTYNHO JPYTOCTENEHH CyJ Kana je TyxOe-
HH 3aXTE€B U y TOM Jjeiy oxouo. Tyxuan
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je HACMJIHO yIIa0 y CTaH, KOjU je KacHHje
npozao. TIpuiiMKoM BelITayema 0J1 CTpaHe
BEIITaKa rpal)eBUHCKE CTpyKe KOHCTAaTOBa-
HO je Ja BelITaK HUje Morao jaa yhe y cran
Beh je BemTademe CIPOBEICHO CaMO Ha
OCHOBY TEXHHUKe aokyMmeHramuje. [Ipema
JOKYMEHTAlLljH Ha3HAauYeHH CTaH HMa II0-
BpUIMHY MPOjekToBaHy 70 M2, HETO KOPHCHE
MOBPILIMHE a MO KasWBamwy TYXHOLA CTaH
nma 4 M, Mmame. MeljyTum, yiackoMm y CTaH,
003upoM J1a y yroBopy u3Mely Tyxkuoua u
TYXKEHOT HHje OWMIo mpeaBuheHO KOju CcTaH
he npumact Tyxuony, koju Opoj cTaHa Ha
KOM CHpaTy, NPOM3JIa3H Ja je yCeJbCHEeM
y CTaH U3BplIeHa jaeoba m3Mely Tyxuona
U TYXXCHOT, Te Jia je Ty)KeHU u3abpao na y
CBOjUHY MY IpHIIAJHE MPEAMETHH CTaH. Y
yroeopy Huje npensuheHo na mu Tpeba na
My mpunagHe craH ox 70 Mm%, OpyTo WM
Heto. MehyTtum, Tyxunan je cam uzabpao
CTaH y KOjH CE YCEIIHO I1a C& MOKE cMaTpa-
TH JIa je Ha TakaB HAa4YMH M3BpILIECHA aeoda
0 3aKJby4EHOM YrOBOpY M Ja My TpHIaja
MPEIMETHH CTaH.

[15] 3060r cBera usHeTor, BpxoBHU ¢y
HajJa3d J1a Cy PEBM3HjCKH HABOIM TYHKHO-
I1a HEOCHOBAHHM M Jia HE MOTY JIOBECTH 10
Jpyraddje omiayke cyna. TyXwuialm je uMao
BpeMEHa J1a Ipyrauyje pearyje u y morieay
JIOIIe U3BEACHUX PaJiOBa, U y TOTJIEAy J0-
roBOpa ca TYKCHUM Ja CE OIPEe/IeNI KOjH
My CTaH [pUMNaJa i TO HUje YYHMHHO Ia ce
CTOra MOXKE MPHXBATUTH CTaB HIKECTeIe-
HOT CyJa Jla je Ha OBakaB HA4YMH TY>KHJIall
IPOIYCTHO POKOBE BE3aHO 3a 0OaBellTaBa-
BC O JIOIIE M3BE/ICHUM paJoBUMa Ha Hpe-
METHOM CTaHy M Ja CE€ MOXKe MpPUXBATUTH
TyMaueme J1a je Ha OBAKaB HAYMH YJIACKOM
y CTaH TY)XHOIIa HM3BpIIeHa jaeoba Imo 3a-
KJbYYE€HOM YTOBOpY, jep je Taj CTaH TYyKH-
Ja1ll CaMOMHHUIM]aTHBHO H3a0pao.

[...]

3JasUnd 2014 ya. 73.
(= 3JaBUud ua. 84, cr. 2)

a) IlocToju moBpesa Ipernocras-
Ke HeBHHOCTH 0] CTPaHe MeAMja Kajaa
TBp/-€ U3HETe Yy HACJOBUMA 00jaBJbe-
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HHUX TeKCTOBa, 0e3 003Mpa IITO He ca-
Ap:Ke U3PUYUT HCKa3 1A je jelHO JIuLe
M3BPUINJIO0 KPUBHUYHO J/1€JI0, HE OCTa-
BJ/bajy CyMIbY 0 MOCTOjalby KpHBHIE
32 U3BPIIEHO HACH/bE HA/l leTOBOM CY-
MPYroM Inpe Hero ITO je OHA /I0Ka3aHa
U yrBpl)eHa npaBHOCHAKHOM Ipecy10M
KPUBHYHOT Cy/aa.

0) Unmenuia aa je TakBo JUIE Ka-
CHHje MPaBHOCHAKHO ocyleHo He Heru-
pa moBpeay NpeTNocTaBKe HEBHHOCTH
0/ cTpaHe Meauja.

Ilpecyga Bpxosnoi cyga og 16. janyapa

2026, Pes 21982/23 (AC y beoipagy;

BC y Beoipagy)

U3 obpasznoscera:

[1] IIpecynom Bumer cynma y beorpa-
ny 113 284/22 onm 17. 11. 2022. ronumne,
CTaBOM MPBUM H3pEKe, J03BOJBEHO je Tpe-
UHaYeHhe TYKO€ M3BPIICHO MOJHECKOM Of
2. 12. 2021. rogure. CTaBOM APYTHM W3-
peKe, NeTMMUYHO je YCBOjeH TyXOeHH 3a-
XTeB Ma cy obaBe3aHu TyxXeHH ,,Alo media
system* noo u3 beorpaga, bb u I'T na Ty-
JKHOIly Ha WM HAaKHAJe HeMaTepHjaHe
mTeTe 3a NpeTpIUbEeHe IyIIeBHEe OoioBe
300T TOBpe/e IIpaBa Ha MPETIIOCTaBKY HEBH-
HOCTH, YaCTH U yTJIe/a, COIUIAPHO UCILIATe
n3Hoc ox 50.000,00 nunHapa ca 3aKOHCKOM
3aTe3HOM KamaToMm ImodeB ox 17. 11. 2022.
roxune 1o uciuare. CraBoM Tpehum mspe-
Ke, OI0MjeH je 3axTeB 3a HCIUIaTy W3HOCa
ox jom 150.000.00 quHApa MO OBOM OCHOBY
Kao HeocHoBaH. CTaBOM YETBPTHM H3pEKe,
JISTMIMUYHO je YCBOjeH TYXXOCHHU 3axTeB W
obaBe3anu TyxkeHu bb u I'T' ma Tyxuomy
Ha MMe HaKHaJle HeMaTepHjajiHe INTeTe 3a
nperprubeHe 6osioBe 300r MOBpejae IMpasa
Ha TPHBATHOCT COJMAAPHO HCIUIATE M3HOC
ox 50.000,00 nuHapa ca 3aKOHCKOM 3aTe-
3HOM KamaToMm moveB ox 17. 11. 2022. ro-
quHe 10 ucrare. CTaBOM METHUM H3peEKe,
on0ujeH je 3aXTeB 3a WCIUIATY H3HOCA Of
jomr 50.000,00 nuHapa Mo OBOM OCHOBY Kao
HeocHOBaH. CTaBOM IIECTUM H3peKe, Of-
OaueHa je Tyx0a y Jeny KOjHM je TPaKeHO
na ce obaBeke TykeHH BB na yxioHu Tek-
ctoBe nox oapehennm HacmoBuMa. CTaBoM
CeIMUM H3pEKe, YCBOjCH je TY)KOCHHU 3aXTeB

n ob6aBezaH Tyxenu JIJI, rmaBHM W OAro-
BOPHM YPEIHUK [HEBHUX HOBHHA Ano, na
YBOJI M U3PEKy mpecy/ie 00jaBu y HAPEIHOM
Opojy nHeBHUX HOBHHA A710. CTaBOM OCMUM
u3peke, obaBe3aHn cy TyXeHH ,,Alo media
system* oo, bb, BB, I'T" u I/l na Ty>xuowy
HaKHA/Ie TPOIIKOBE IOCTYINKA y M3HOCY OJ
126.800,00 muHapa, ca 3aKOHCKOM 3aT€3HOM
KamMaToOM OJ] JlJaHa M3BPIIHOCTH Hpecyae 10
ucTaTe.

[2] Anenammonu cyn y beorpany ommy-
qyjyhu o KanOW TyKCHHX NpPEHHAYHO je
HaBezleHy mpecyny Bumer cyna y Beorpa-
ny T13 284/22, om 17. 11. 2022. roause y
ycBajajyhem geiny o TyXOCHOM 3axTeBy,
TaKo IITO je, CTaBOM IIPBHM H3peKe, OJ-
0MO Kao HEOCHOBAaH TYKOCHM 3aXTEB Ja
ce obaBexy TyxkeHH ,,Alo media system‘
noo, bb u I'T" na Tyxuony Ha uMe HakHa-
Jle HeMaTepHhjajiHe INTeTe 3a IPeTPIUbEHe
nymieBHe OosioBe 300r IMOBpeAe MpaBa Ha
PETIIOCTaBKy HEBUHOCTH, YaCcTU U YyTIJIe/aa,
conuaapHo ucmiaare u3Hoce ox 50.000,00
JIHapa ca 3aKOHCKOM 3aTe3HOM KaMaToOM
om 17. 11. 2022. roguHe 10 HCILIATE; CTa-
BOM JIpyTHM H3peKe, o10uo TyKOeHH 3a-
XxTeB Jga ce obaBexy TyxeHu bb u I'T na
TY)XHMOILly Ha MMe HaKHAJle HeMaTepHjayiHe
IITeTe 3a MpEeTPIUbeHe IylleBHE O00J0Be
300r MoBpejie MpaBa Ha MPHUBATHOCT COJIH-
napHo ucrutate u3Hoc ox 50.000,00 muHapa
ca 3aKOHCKOM 3aT€3HOM KaMaTOM II0YEB OJ
17. 11. 2022. ronuHEe O HCIUIATE; CTABOM
Tpehnm m3peke, o10MO TyXOEHH 3aXTeB Ja
ce obaBexe TyxeHu [1/], riiaBHU U 0Ar0oBOp-
HH ypEeJHUK JAHEBHUX HOBHMHA A0 J1a YBOX
U U3peKy mpecyae o0jaBu y HapeqHOM Opo-
Jjy IHEBHHX HOBHHA A70; CTABOM YETBPTHM
n3peKe, MPeHHAaYno OUTyKy O TPOIIKOBHMA
MIOCTYTIKA, TaKO IITO je o0aBe3aH Ty>KUJIall
na TyxeHuma ,,Alo media system* noo, bb,
BB, I'T u I/l HakHaau TPOILIKOBE MOCTYII-
ka y uzHocy ox 202.500,00 nunapa; ctaBom
MIETUM H3peKe, 00aBe3aH je TyXXHiall Ja Ty-
JKeHIMa HaKHaJ{ TPOIIKOBE APYTOCTEHEHOT
nocrynka y uzHocy oz 29.800,00 nunapa.

[3] TIpoTuB npaBHOCHaKHE Ipecye J10-
HETe y JAPYrOM CTEIeHY, TyKWall je 0aaro-
BPEMEHO U3jaBHO PEBU3H]y, 300T NOrpelIHe
MIPUMEHE MaTEePUjaTHOT TIpaBa.
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[4] BpxoBHu cyn je ucnurtao nobujaHy
npecyay y cmucay wi. 408. 3akona o map-
HUYHOM TIOCTYTIKY (...) ¥ YTBPAHO Ja je pe-
BU3Mja JISIMMHUYHO OCHOBaHa, a JACITMMHYHO
HEOCHOBaHa.

[-.]

[6] Ilpema yTBpheHOM YMEEHHIHOM
cramy, nana ... 2018. roguHe Ha UHTEPHET
u3/laby JHEBHUX HOBHHA A0 00jaBibeH je
TEKCT MOJ HACJIOBOM: ,,Y 1apao je mo juiry!
Y oBom crany je AA mperykao BDB!“ u
moxHaciIoBoM: ,,AA mperykao je Bb y jy-
TapmHUM YacoBUMa y craHy Ha (...)!“, y Ko-
jeM ce HaBOIM Jia je TeBaYKila HAKOH CYKO-
0a orunuia y YpreHTHH LEHTap e cy joj
KOHCTAaTOBaHE MOBPE/IE Ha JIMIYY U KaKo 410
casHaje b u AA cy ce nocBahanu kaga je
[IeBayHId y HErOBOM Telie(h)OHY HallIa pas-
He Jby0aBHE MOpyKe, Iocie dera je oH (u-
3WYKH HACPHYO Ha by M HaHEO joj OBpeJe,
na je AA BB nperykao y eIMTHOM CTaHy
Ha (...), KOjU je y BCHOM BIIACHHUIITBY, a Y
OKBHpY TeKcTa o0jaBibeHa je (oTorpaduja
TYXKHOIla U Berose cynpyre bb, jaBHocTn
nosHate nesauuie. Mcror paHa o0jaBibeH
je M TeKCT ca HacJoBOM ,,Jlana u3jaBy y mo-
marmju! AA ynapao Bb, mo nuiy, eBo 3a-
IITO je JOIUIO 0 CyKoOa!“ M MOoAHACIOBOM
,» DD KOHCTaTOBaHE Ccy MOBpeAe Ha JIMLY Y
YpreutHoM HeHTpy!“, a y TEKCTy HaBeICH
cazpkaj Kao W MPETXOIHO, y3 TO 1a je TOI
NeBaymla MpUjaBiIa Cyrnpyra HOJIHLHjH, 1a
joj je y YpreHTHOM IIEHTPY KOHCTaTOBaHA
HOBpE/a OKa, JIEKapy ce MoXallkia Ja jy je
My)X yIapuo, a JeKap je ciy4aj HpHjaBHO
JEKYPHOM MONHUIAjIy, Aa MOJIHIHja MOKY-
1aBa Jia CTyNu y KOHTakT ca b'b, a tako-
he cy Tpaumiiu EBEHOT Cympyra Ha ajpecu
CTaHOBama, IJI¢ HUCY YCIIEIHU Jia ra MpoHa-
By, a 1a 1ajboM HCTparoM HaKoH IITO Oyy
JlaJii M3jaBy M JIOCTAaBH CE CTEIleH IOBpeJe,
o/utyunhe ce o AajbeM MOCTYIKY. Y OKBHPY
Tekcrta objaBibeHa je Gororpaduja TyxuoLA
u mwerose cynpyre Bb. YV komenrapuma y
OKBHPY TEKCTa M3Mely OCTalIor je HaBeJICHO
na je AA tykao BB npex muxoBoM aBOMe-
ceyHoM hepkom.

[7] Y wtamnanom uznamy JTHEBHUX HO-
BuHA Ano nana ... 2018. rogune o6jaBibeH
je TeKCT MoJ HacloBoM: ,,Moja keHa je

1234

kagaHcKa TeBasbKal®, a y TEeKCTy ce HaBo-
I na GU3NYKO HACHIBE KOje je MM 3Be3la
BH noxusena of cBor cynpyra AA, Kpajima
je mocneamua INCHXUYKOT MAaJITPETHpamba,
Koje oHa Beh myxe Bpeme mpexuBIbaBa y
Opaxy, Kako ca3Haje 470, 1a HaKo je 3a jaB-
HOCT M3IJIeJalo [ja OHA JKMBH y 0ajuu, caja
Ce OTKPHUBajy JI€Tajbl KOjU TOBOPE YIPaBO
cynpotHo, AA je, kako TBpaH J00po oba-
BEIITEHU M3BOp 3a Ao, Beh myxe Bpeme
noHmwkasao Hb, a HajBume y IpymrTBy
HajOMMKUX TpujaTtesba. Y OKBHUPY TEKCTa
o0jaBsbeHa je (ororpaduja TyKHOIA U He-
rose cynpyre bb. ObjaBibeHo je 1 MHUIbe-
me koopauHatopa Curypue kyhe Beche
CrojaHoBuh: HACWIIHUIM yBEK TBpAE JAa CY
HEBHHH.

[8] Horahaj o kom ce roBopH y CIIOPHUM
TEKCTOBUMA MMao je cyJcku emwior. Ipe-
cynom IIpBor ocHoBHOr cyzma y Beorpamy
Kwum 6p. 55/2018 ox 25. 4. 2019. rogune, AA
je ornamieH KpuBHM IITO je aaHa ... 2018.
roauHe oko 4:30 catu y beorpany y crany
y KoM je xmuBeo ca omrehenom B'b u 3ajen-
HUYKHAM J€TETOM HM3BPIIHO KPHBHYHO JEI0
Hacwbe y mopoauy u3 wi. 194, cr. 1. Kpu-
BUYHOI' 3aKOHMKA, 4 HA HA4YMH IITO je, Ha-
KOH IITO je JOIao W3 rpaja y cTaH IoJ Jej-
CTBOM aJIKOXOJIa 3acliao y JHEBHOj cobu, n
HaKOH IITO Ta je Cynpyra npodyauia u Tpa-
JKHJIa J1a joj 00jacHM 3alITo ce ca CBOT MO-
OunHOTr TenedoHa IOMUCYje ca TPU pas3iu-
YHUTE KEHCKe 0cobe M pasMemyje Mopyke
Jby0aBHOT caJpiKaja, Koje je BHIeNa, HajIpe
Bpehao a 3aTuM joj 3amao BuIlE ynaparna y
HpeJieny TaBe 3aTBOPEHOM ILIAKOM, OJ KO-
jux yzaapana je omreheHa mana Ha MOA, Ha-
KOH 4Yera jy je yXBaTHO U MOBYKao 3a KOCY,
a ycIlen KOjux paamu je omreheHa 3agodu-
Ja TIOBpeJ/ie y BHJY Harkbeuea y TEMECHOM
JIelTy ¥ MOTHJBAYHOM TIPE/IeITy MOIJIaBUHE U
OTr'yJBOTHHY y TIpefeiy noiehuHe Hoca, MITO
ce KBaIn(UKyje Kao Jiaka TeJecHa IOBpe/a.
300r u3BpLICHA OBOI' KPUBUYHOT fiena AA
j€ U3peyeHa ycIoBHA OCy/a.

[9] IlpBocremenu cyx ytBphyje ma je
Ty)XeHH BB GMO OArOBOPHH YPEIHHK [THEB-
HUX HOBUHA A0 y Bpeme oO0jaBJbHBama
CIIOPHHX TEKCTOBA, TyxeHH BB oaroBopau
YPeIHHK WHTEPHET M3Jama, Ja je TyKe-
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Ha [T ayTop cnopHHX TEKCTOBa, a TY)XKEHH
JU/1 je camamrmy OATOBOPHU YPEIHHK OBHX
JTHEBHUX HOBHHA.

[10] Ha ocHoBy yTBpheHOr uumeHHY-
HOT CTarba, MPBOCTEICHU CYJ je JCTHUMHY-
HO YCBOJUO TYKOCHHM 3aXTeB, 3aKJbyuyjyhu
Ja je Tyxwuouy nospeheHo mpaBo Ha Ipu-
BaTHOCT, o0jaBJbHBameM QoTorpaduje 0e3
IbErOBE CaryiacHOCTH U moBpeheHo mpaBo
Ha IPETIOCTaBKy HeBHHOCTH. [Ipema na-
THM pa3lio3UMa, TYXHOLY je TMoBpeleHo
[PaBO Ha INPHUBATHOCT 00jaBJ/bUBABEM Hbe-
TOBOT' JIMKA ¥ HENPOBEpPEeHHX MH(pOpMaIuja
U3 MPUBATHOT JKHBOTA, MAKO HHjE MOCTOjA0
HWHTEpeC jaBHOCTH Aa OyAe ymo3Hara ca
TY)XMOYEBUM JIMKOM, Beh je Mopana OuTH
nprOaBbEHA HETOBA CArlIACHOCT, LITO HHjE
YUMIEHO. Y CHOPHUM TEKCTOBMMA IOpPEJ
TauHUX HHpOpMaIHja, oOjaBbeHe Cy U He-
[POBEPEHE, OJTHOCHO HeTayHe MH(OpMarm-
je. M3nere cy nndopmarmje o Ynb-eHUIAMA
KOje Cy TeK KacHHje yTBpheHe y KpUBHY-
HOM IIOCTYIIKY, YMME je HM3BpIICHA KBJIH-
(dukanuja npeay3eTHx pajamu TY)XHOLA Y
CMHCITy O3HAa4aBama TYXKUOLA Ka0 YUYHHHO-
ja KPUBUYHOT JIeNa TIPe OKOHYaHa KPUBHY-
HOT TIOCTYIIKA.

[11] Apyrocrenenu cyn HHje NPUXBATHO
CTAQHOBHIIITE TTPBOCTEIICHOT Cy/a O MOCTOja-
Y OCHOBa TY)XOEHOI 3aXTeBa, OLICHUBIIN
Jla Cy TY)KeHH y KOHKPETHOM CIIy4ajy H3Be-
IITABAJIM JaBHOCT O CIIy4ajy HacHJba y Mopo-
JMIM, OZHOCHO O aKTy HACHJbA HaJl )KCHOM,
Ka0 BEOMa MPUCYTHOM M PaclpOCTParmbeHOM
COLIMjaITHOM TpO0JIeMy, J1a je Y TOM CMHUCITY
caJp’KMHA CIIOPHUX TEKCTOBa OMia ycMmepe-
Ha Ha aKT HACHJIHUYKOI IOHANIama, YUMe
je jaBHOCT Omia oOaBeIITEeHA O CaMOM J0-
rahajy Ha ocHOBY HMH(poOpMaIHja Kojuma cy
ayTOpW MOTJIM paclojiaraTi y KpaTkoM Bpe-
MEHCKOM IIEpHOLY, J1a CE HE PajIy O MyKOM
W3HOILICKY MH(pOpPMaLMja U3 JTUIHOT H I10-
POAMYHOT JKUBOTa TyXHola, Beh 1a je nub
WHPOPMHUCAaka JaBHOCTH y OBOM CIy4ajy
NPEBEHIINja U 3aIITHTa Ol CBUX OOJIMKA Ha-
cwba Haj keHaMa. OIEmBEeHo je Ja Cy 3aro-
CIICHH Y PEIaKIMjH TY>KEHOT ITOCTyNaau ca
JIy’)KHOM HOBHHAPCKOM TaXXIbOM Y CMHCIY
wi. 9. 3akoHa O jaBHOM HH(OpMHCAmY H
MeaujuMa, jep cy o0jaBibeHe MH(opManuje

JIONUIE W3 MOY3/JaHUX H3BOPA M OKpPYXKera
TY)KHOLIA U F-ETOBE TA/IALIBE CYIPYTe, T Ce
C IIpaBOM MOIJIO BEPOBATU Yy HbUXOBY HUCTHU-
HHUTOCT, a IITO je y KpajibeM U MOTBpheHo
[PaBHOCHAXXHOM IIPECYJIOM Yy OKOHYaHOM
KpUBHUYHOM TIIOCTYIIKY MPOTUB TYXHOLA.
IojenHn HaBOAM y TEKCTy, Kao IITO je
HaBOJ Oa je Tyxwian omreheny ymapao u
IPETYKao Mpej ’UXOBOM JIBOMECEYHOM Oe-
6oM, y CKJIONy ocTanux MH(pOpManuja Koje
Cy TauHe, HHCY MMOJ00HE Aa TOceOHO TIOBpe-
JIe YacT M yIje[ TYXKHOLa, Ka0 HU HaBOJH
na je omrtehena mpedujeHa wiM 1a je mpe-
Tprena Bume GU3NYKHUX TMOBpena, umajyhu
y BUIY Jia je omTeheHa moaHena KpUBUYHY
NpHUjaBy ¥ Jla je TeXUIITe OBHX HH(pOpMa-
uuja — Hacuibe y mopoauuu. OBaj BUA Me-
JIMjCKOT IpeTepuBama y HHPOpMUCAbY He
MOK€ JIOBECTH J0 IOBpPE/E MpaBa JIMIHOCTH
Ty)kuona. Takohe, He moBpelyje ce mpermo-
CTaBKa HEBUHOCTH CaMO M3 pasjora IuTo y
TPEHYTKY 00jaBJbHBamba CHOPHUX TEKCTOBA
MPOTHB TYXKHOIA jOoII HHje Omia MOAHETa
KpPMBUYHA TIpHjaBa M MOKPEHYT KPUBUYHU
MOCTYTIAK, ITO je y MehyBpeMeHy yuumeHo.
Tyxwunan HUje y jaBHOCTH OTJIAIIEH KPUBUM
U TPEJICTaBJbEH Kao U3BPIIMIIAL KPHBUYHOT
JleNla Hacujba y MOpOJaUNH, Beh je ommcaHo
mrTa je ypaauo omreheHoj cympysu W IITa
j€ OHa MOBOJIOM TOTa YYMHMIIA, OJJHOCHO 12
je TpaKuia MEIUIUHCKY IToMoh, 3aIliTHTY
MOJIMLIKje KOjOj je Jana M3jaBy U y JaJbeM
MOKPEHyJla MOCTYNaK Ipea HaUICKHUM
oprannma. OBaKkBO H3BEUITaBAILE IPECTa-
BJba M3HOLICHE YMICHUIIA Yy BE3U ca Ipei-
METHUM Jorahajem, a He KBaIUHUKAIU]y
KPUBUYHOT JeJla W O3HAYaBame TY)KHOIA
BEroBUM Hu3BpuIHoneM. OKOIHOCT 1a je y
OKBHpY TEKCTOBAa 00jaBJbEHO BHILE JTMYHUX
dororpaduja TyxHOIa, HE MPEACTaBIBA TO-
BpeJly IpaBa Ha MPUBATHOCT TYXKHOLA, KOjU
j€ Kao cympyr ToIlyJapHEe IION HeBavuile
jaBHOCTH TO3HaT, oOjaBama (oTtorpaduja
ca jaBHUX forahaja Ha KOjuUMa Cy ce 3ajeJHO
M0jaBJbUBAIIH, & MOHOBJHCHO 00jaBI/HbHBAE
dororpadmja ¥ HErOBOr MyHOI WMEHa U
[pEe3UMEHa je 0BOra IyTa CIIyXuiIo uH}op-
MHCalby jaBHOCTU O TaKBOM CIIy4ajy HacH-
Jba y TIOPOJIUIIH KOJH U3a3UBa MKy jaBHO-
CTH, 3aTO IITO je y MHUTamy M03HaTa ocoda
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Kao JKpTBa Hacwjba M 300r OpyTaIHOCTH
HA4YMHA Ha KOjU je M3BPLICHO (DM3MYKO Ha-
CHJbE HAJI CYNIPYTOM U MajKOM JBOMECEYHOT
JIeTeTa, HAHOLICHEM TEJICCHHX IOBpE/a.
OojaBpuBame GoTorpaduja He MpeacTaBIba
MOBpE/y MpaBa JIMYHOCTH TY)XKHOLIA Ha JIHK
jep je o0jaBJbHBamkE U3BPILICHO y CKIAY ca
onpeaboM ui. 82. 3akoHa O jaBHOM HHMOP-
MHCaby H MEIHjUMA.

[12] [Tpema oueHH APYTOCTENICHOT CyAa,
CaZpyKMHA M3HETOT Y CIIOPHUM TEKCTOBHMA
je on Beher 3Havaja kao WHQOpMAaIHja OJ
3HaYaja 3a jJaBHOCT, HETO IITO je TO 3allTH-
Ta MpaBa JMYHOCTH TY)KHOIA Y KOHKPETHOM
cllydajy, jep nperexe ciaodoaa nHpopmuca-
wa 13 4. 10. EBporicke KOHBeHIHje Y O/-
HOCY Ha NpaBoO Ha NMpuBaTHOCT. HeocHoOBa-
HUM j€ OIICHEH U 3aXTEB 32 00jaBJbHBAKHEM
Ipecyzie, jep y KOHKPETHOM CIIydajy HHje
JIOIILIO JI0 TIOBpE/IE MpaBa Ty KUOIIA.

[13] BpxoBHU cyx je Ha CTaHOBHIUTY
Jia je IPYrOCTENeHN CyJ| MOTPELIHO MpHMe-
HUO MaTEPHjaHO MPaBO Kajla je MPEeHHAYHO
MPBOCTENECHY Npecyay U OA0MO TyKOEHH
3aXTEB 3a HaKHAJy HeMarepujajHe IITeTe
300r HOBpe/ie MPETIOCTaBKe HEBUHOCTH, Ya-
CTH U yrJiesia ¥ Hajarame obaBese INIaBHOM
W OATOBOPHOM YpEIHHKY Aa 00jaBH mpe-
Cylly y HapeiHOM Opojy IHEBHHUX HOBMHA.
VY mpeocranoM ey, APyrocTereHu Cya je
MPaBUITHO MPHMEHHO MaTEePUjaHO MPaBo.

[14] 3akoHOM O jaBHOM MH(OpPMHUCABY
u memaujuma (Cnyocoenu inachux PC 0Op.
83/14, 58/15. u 12/16. — koju ce npUMEmYje
Ha CIIOPHHU OJIHOC), TPOIMHUCAHO je Ja Ce Iy-
TeM Menuja o0jaBibyjy HHbOpManuje, uae-
je W MUIUBEHa O TojaBaMa, norahajuma u
JIMYHOCTHMA O KOjUMa jaBHOCT MMa OIpaB-
JIaHU MHTEpec Ja 3Ha, 0e3 0031pa Ha HAUUH
Ha KOju cy npubaBibeHe HH(poOpMarmje, y
CKIIaJy ca oipendama OBOI 3aKOHA; CBAKO
uMa 1npaso Ja UCTUHUTO, MOTIIYHO U 6Ha-
roBpeMeHo Oyne o0aBemTeH O MUTambuMa
OJ1 jaBHOT 3Ha4aja W CPEJICTBA jaBHOT 00a-
BEILITeHA Cy AyXKHa Ja TO IPABO IOLITYjy
(an. 5); pamu omoryhaBama rpahannma nma
(hopMHEpajy CONICTBEHO MHUILBEEHE O MMOjaBa-
Ma, morahajuma u JHMYHOCTHMa, 00e30ehyje
Ce Pa3HOBPCHOCT H3BOpa HHpOpManUja U
MEAMjCKUX caapkaja (wi. 6, cT. 1); ypen-
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HHK M HOBHMHAp IY)XKHH Cy Ja C MaXHOM
HNPUMEPEHOM OKOJIHOCTHUMA, Ipe 00jaBJbH-
Barba HH(pOPMALMje Koja CaJpiKH MOJaTKe O
onpeheHoj nojasu, gorahajy v JIUYHOCTH
IPOBEPE HEHO MOPEKI0, HCTHHUTOCT U MOT-
IIYHOCT; YPEIHHK W HOBHHAp JYXKHH Cy Ja
npeyseTe HHpopMalyje, uieje 1 MUIIbEHha
IIPEHeCY BEpOAOCTOJHO U MOTIIYHO, a aKo Ce
uHpopMaIMja Mpey3uMa U3 APYror Meauja
— J1a HaBedy W Ha3uB TOr Meauja (Wi 9); y
LMJbY 3AIUTUTE JBYACKOT JOCTOjaHCTBA, KA
1 HE3aBHCHOCTH, yIJIeAa U HENPUCTPACHO-
CTH CyJa WIM JPYror HaJJIe)KHOT OpraHa,
HHKO C€ Y MEHjy HE CME O3HAYUTH YYHHH-
OlLleM KaXXIHUBOT JIea, OJHOCHO OTJIACHUTH
KPUBUM, HJIH OATOBOPHUM IIpe MPaBHOCHA-
JKHOCTH OfIyKe cyna (wi. 73); mocrojaH-
CTBO JINYHOCTH (YaCT, yIied, OMHOCHO MHje-
TET JIMIA) Ha KOje ce OJHOCH MH(popManuja
mpaBHO je 3amTrheHo (wi. 79, ct. 1); wH-
(bopmaruja U3 IPUBATHOT KHUBOTA, OJTHOCHO
JIMYHM 3allic, 3alKC JIMKa M 3aluc TIiaca
He Moxe ce 00jaBuTH 0e3 IpUCTaHKa JIULa
YHjer ce MPUBATHOI JKMBOTAa MH(pOpMAaIHja
THY€, OZIHOCHO JIMIA YHje PEUH, JIUK, OJIHO-
CHO TJ1ac CaJpiKH, aKko ce MpH 00jaBbUBABY
MOXe€ 3aKJBY4UTH Koje je To ymue (a1 80,
cT. 1); nHdpopManmja U3 MpUBATHOT KUBOTA,
OJIHOCHO JIMYHH 3aIlC MOXE Ce H3y3eTHO
o0jaBuTn M 0e3 mpucranka yiuna u3 wi. 80.
OBOT 3aKOHA aKO Y KOHKPETHOM CIIy4ajy UH-
TEpec jJaBHOCTH Jla c€ YIMO3Ha ca WHpopMa-
L[MjOM, OJIHOCHO 3aIIHCOM IIPETEKE Y OJIHO-
Cy Ha MHTEpecC Ja ce CIpedn 00jaBbHBambE
(an. 82, cT. 1); cMaTpa ce 1a HHTEepeC jaBHO-
CTH U3 CT. 1. OBOT 4JIaHA MPETEeKE y OJHOCY
Ha MHTEpeC J1a ce Crpedr 00jaB/bHBabe HH-
(opmanije U3 IPUBATHOT )KUBOTA, OJHOCHO
JIMYHOT 3alica JIMNA, Hapo4uTo, H3Mehy
OCTAaJIOT, aKO je JIUIe CBOjUM jaBHUM H3ja-
BaMa, OJHOCHO IOHAIIAKbEM Y MPHUBATHOM,
HOPOJUYHOM ¥ IPO(ECHOHATHOM JKUBOTY
HPUBYKJIO MaXKIby jABHOCTU M HA Taj HAYMH
J1aJio 1MoBoja 3a 00jaBibHBambe MH(POPMALIHU-
je, ogHOCHO 3amuca (4. 82, cT. 2, T. 2).

[15] Y KOHKpeTHOM cIly4ajy, pa3jarmmbe-
HO je J1a Cy CIIOPHUM TEKCTOBHMMA Y3 KOje Cy
o0jaBipeHe (oTorpaduje, npeHere MHPOP-
Malyje 0 HaCUJby y HMOPOJHIM MO3HATE Me-
Bauulle, Kao jaBHe JMYHOCTH. Caap>KHHOM
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00jaBJbCHUX TEKCTOBA jaBHOCT je HWHMOpP-
MHCaHA O YMILCHULM [a je jaBHA JIMYHOCT
MpUjaBUia HACHJbE MOJUIMjH, Kao U Ja je
3aTpaXuia MeIMUMHCKY momoh. TBpumbe
U3HETE Y HACIOBMMa 00jaBJbCHUX TEKCTOBA,
6e3 003mpa MTO HE Caap)Ke W3PUIUT HCKa3
J1a je Ty)KHIall H3BPLUIKO KPHUBHYHO JIEI0, He
0CTaBJba]y CYMIbY O MOCTOjarby KPUBHIIC 32
U3BPILICHO HACHJBE HAJ[ CYIIPYTOM, IIPE HETO
LITO je OHA JI0OKa3aHa M yTBpheHa MpaBHO-
CHOXHOM TIIpecy oM KpuuuHOr cyna. Cy-
MPOTHO CTaHOBHINUTY JPYTOCTEIEHOT Cy/Ia,
Opoj u canpkuHa 00jaBIbEHUX MHPOpMAIH-
ja Boze (opMHpamy cTaBa jaBHOCTH O KpH-
BHULIM y BpeMe KaJa NPOTHB TYXXHOLA HHje
01O MOKPEHYT OWIIO KOjU CYACKH TOCTYMaK.
W3 HaBe/IeHUX pa3jiora, YMCHUIIA /1A je Ty-
JKHJIAIl KacHHje MPaBHOCHAKHO OCyleH He
Herupa MoBpey MPeTIOoCTaBKe HEBHHOCTH,
KOja je y KOHKPETHOM CIIy4ajy Y4HIbeHa.
[IpetnocTaBka HEBUHOCTH, KOja je 3aKO-
HOM 3amTiheHa, MojJpasyMeBa MOCTYIamke
HaJUIOKHHUX JP)KABHUX OpraHa 0e3 mpemy-
Ochema 0 KpUBHIM JIAIA KOME CE KaKEbHBO
JIeJI0 CTaBJba Ha TEPET, a TEPeT JOKa3UBaba
je Ha OHOM KO TBp/ibY M3HOCH. 113 HaBejie-
HHX pasiiora, IPYrocTeleHn CY TOrPELIHO
3aKJbydyje J1a Y KOHKPETHOM CIIy4ajy HUje
M3BpIICHA MoBpena u3 wi. 73. 3akoHa O
jaBHOM HMH(OpMHUCAy U MeIWjuMa, ma je
TY)KHOILy NPY)KEHA 3allTHTa Be3aHa 32 OBO
[paBo Tako IITO je JPYrocTerneHa mpecynaa
[pEeHHaueHa U MPBOCTENEHA Tpecyaa y Of-
rosapajyhem aeny notepleHa.

[16] Mehytum, HeocHOBaHO ce peBH-
3MjOM yKasyje 1a je y KOHKPETHOM cCiyda-
jy ApYrocTeneHH CyJi MOTrPEelIHO IPUMEHHO
MaTepujaIHO MPaBo Kaja je NPEHHAYHO IIp-
BOCTCIICHY MPECYIdy M OIOHO TyxKOeHH 3a-
XTEB 3a HAKHAJy IITETE 300T MOBpE/IE MpaBa
Ha mpuBatHOCT. OOjaBbeHa HHGpOpPMAIHja
OJTHOCH C€ Ha CYXXHMBOT TYXKHOLA ca MO3Ha-
TOM IION TEBAYULIOM, a 3ajeJHUuYKa (HOTO-
rpaduja je o0jaBibeHA y3 HHPOPMAIH]y Be-
3aHy 3a MOHAIIAKE TY)KHOLA Y HOPOAUYHOM
JKHBOTY, KOj€ je TIPUBYKJIO MaXIby jaBHOCTH
U TYXWIall Jao MOoBoAa 3a 00jaBJbHBambe
nadpopmarmje. C 063UpoM J1a je jaBHOCT MH-
(hopmHCaHa O HACHIbY Y HOPOJHULIH, HHTEPEC
JaBHOCTH J1a ce yIo3Ha ca HH(popManujom o

OBOj JIPYIITBEHO HEIOXKEJFHO] IOjaBH U ja-
Yamy CBECTH O FbCHOj IITETHOCTH IPETEXke
HaJl MHTEPECOM TYXKHOL@ Jia Ce CIpedyH 00-
jaBsbuBame HH(POPMAIKje U JINYHOT 3aIHca,
KaKo je TO yYHEHO CIIOPHUM TEKCTOBHMA.

o]

3¥YpC un. 27, c1. 1, 1. 4.

3a pellaBambe CIOpa O HEAOIYCTUBOCTU
W3BpIICHA HA HETTOKPETHOCTH, IIPU YeMy je
jenaH ol TYXEHHX MPUBPEIHO JPYIITBO Y
cTeyajy, CTBAPHO HAJIekKaH je MPUBPEAHU
Cya.

Pewere BpxosHoi cyga og 13. Hosembpa

2025, P1 405/25 (IIC y beoipagy,

11 OC y Beoipagy)

U3 obpasnocerva:

[1] Tyxuba je JJpyrom oCHOBHOM Cy.y
y beorpany monmuena 3. 12. 2021. rogune
TykOy TIpoTUB TyXeHHX [lpuBpenna OaHka
Beorpan an — y creuajy u bb, pagu yrBphe-
Iha HUIITABOCTH 3aJI0KHE HM3jaBe U HEJOITy-
CTHBOCTH U3BpILCHA.

[2] Apyru ocHoBHU cyn je 14. 8. 2025.
roauue aoHeo pemewe I1 9679/21 kojum ce
OTJIaCHO CTBapHO HEHAMTEKHHUM 3a IMOCTY-
Mamke y OBOj MApHUIM U MO MPABOCHAKHO-
CTH peliema je cruce gocrasuo IIpuspen-
HOM cyny y beorpany, kao cTBapHO 1 MECHO
HAJUIS)KHOM CyAy. Y pellemy je HaBeIeHO
Ja ce HajJ NPBOTY)XKEHOM BOAU CTCYajHH
noctynak Ct 7/2025 npen [Ipuspenuum cy-
oM y beorpany koju je MOKpeHyT jour mpe
MIOTHOIIICHHa TY’KO€ Yy 0BOj TIAPHHUIIH.

[3] puspenan cyn y beorpamy wumje
NPUXBATHO CTBAapHY HA/UIC)KHOCT My THpH-
nory akra I1 4550/25 ox 22. 10. 2025. ro-
JIMHE MIPE/IMET je 10CTaBuo BpxoBHOM cyy,
paay peraBama cykoba HaIeKHOCTH.

[4] PemaBajyhu HacTamu cyko0 cTBapHe
HAQ/JIGKHOCTH, y CMHCIY onpende 4. 22,
cT. 2. 3aKOHA O MAPHUYHOM IOCTYIKY (...),
BpxoBHH CyJ1 je OLICHHO J1a je 3a MOCTYyIambe
y OBOj NMapHHIM CTBApHO HajuiexaH [lpu-
BpenHu ¢y y beorpany.

[S] Onpendom um. 27, c1. 1, T. 1. 3akoHa
0 ypehemy CynoBa IpOIMCAHO je Aa IMpHU-
BPEIHU CyJ Y TIPBOM CTEHEHY CYAH Y CIIO-
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Tacuux Ageoxaiticke komope Bojeogune, 6p. 4/2025.

py nsmely nomaher u cTpaHOT MPUBPEIHOT
IpyuTBa, npeayseha, 3aapyra u npemyser-
HUKa U BUXOBHUX acouujandja (TpUBpe-
HU Cy0jeKTH), y CIIOpY KOju HacTaHe u3mely
MPUBPEIHOr Cy0jeKTa W JIpYror HpaBHOT
Iuna y oOaBibarby JACNATHOCTH IPUBPEN-
HOT Cy0jeKTa, Kao M aKo je y HaBeICHOM
CTIOpY jelHa Of CTpaHa (U3MUYKO JIUIIEC aKO
je ca CTpaHKOM Yy OJHOCY MaTepHjalTHOT
cynapHuyapctBa. Taukom 4. ucror unaHa
HPOMKCAHO je J1a IPUBPEIHU CYA Y MPBOM
cTereHy cynd u3Melhy ocramor m y crmopy
NOBOJIOM peopraHu3anmje, cyJacke u J0-
OpOBOJbHE JHMKBHIALMjE U CTEUYaja, OCUM Yy
Criopy 3a yTBplherme MOCTOjama 3aCHUBaba 1
[pecTaHka paJHOT OAHOCA KOjU je MOKPEHYT
Ipe OTBapama creyaja.

[6] Onpenbom ui. 24, ct. 2. 3akoHa O
ypehemy cynoBa je MpOMUCAHO J1a OCHOB-
HU CyJ y NIPBOM CTelleHy cyau y rpabhan-
CKOINIPABHOM CIIOPY aKO 3a MOjeJIMHH Ipa-
haHCKOMpaBHU CIIOP HHje HAJUICKAH APYTd
Cya U BOAW HU3BPIIHW W BaHIAPHUYHHU I10-
CTyIaK, OCUM aKO 3aKOHOM HHje IpyKdIHje
TIPOITHCAHO.

[7] Umajyhu y Bugy nma ce y KOHKpeET-
HOM CIIy4ajy paju O MapHUIM YHjH je IpaB-
HU OCHOB HEJOIIYCTUBOCT H3BPIICHA Ha
HETIOKPETHOCTH 3a KOjy TY)KHJba TBPAU Ja
je meHa, a ja je mpBoTyxeHa [IpuBpenHa
Oanka beorpax an y credajy, na je credaj-
HU Ttoctynak [IpuBpenHor cyna y beorpany
Cr 7/2025 Hax oBOM OGaHKOM Yy TOKY, T€ Aa
he W HEMOKPETHOCT KOja je MpPeAMET OBE
napHuie yhu y cTedajHy Macy, TO 1O OLIEHH
BpxoBHor cynma mMoxe gohm 10 arpakuuje
CTBapHE HA/UIC)KHOCTH MPUBPETHOT CyzAa U3
KOT' pasJjiora je 3a HOCTYIarke y OBOM Hpe/-
METY CTBapHO HajuieaH [IpuBpenHH Ccyn y
beorpany.

[«.]

31T uva. 469.

IMapuuma y Kojoj ce Tpaxu 3a-
IITUTA CBOjUHE HA  HEMOKPETHO-
CTH, TOKPEeHyTa HEeKOM O] TYXKO0u
npeasuljennx uiaanosuma 37, 41. u
42. 3akoHa 0 OCHOBaMa CBOjHHCKO-
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-IPaBHUX O/JHOCA, jecTe CIHOP O Hemo-
KpeTHOCTH y cmuciay 4wi. 469. 3IIII,
Tako 1a, 6e3 0031upa Ha BPeTHOCT Mpe/-
MeTa cIopa, He NPeACTaB/ba CIOP MaJje
BPEIHOCTH.

Pewerwe BpxosHoi cyga og 20 nosembpa

2025, P1 362/25 (AC y Beoipagy;

BC y beoipagy)

U3 obpasnoxcera:

[1] IIpecynom [pyror oCHOBHOT cyna y
Beorpamy I12879/17 ox 22. 1. 2020. rogune,
CTAaBOM IPBHUM H3pEKe, JI03BOJBEHO j€ TIPEeH-
Haueme Ty)KOe 13 moHecka TyKuoua o 23.
10. 2019. rogure. CtaBOM JOpyruM H3peEKe,
0JI0MjCH je TY>KOCHH 3aXTEB TYKHOIA KOJUM
je TPaKHMO Ja ce yTBPIM Ja ra TYXKEHH Y3-
HeMmupaBa y Kopuinhemy CBOjHHCKHX IpaBa
Ha KaT. napuemu (...) KO (...), Ha Taj HaunH
TO 07BOAM arMoc(hepcKy BOIy ca CBoOje
Kar. mapuene (.../...) KO (...) 1 kxpoBHUX paB-
HHU CcBOra 0o0jeKkTa u3rpaljeHoj Ha HCTOj map-
LEJIM, MPEKO OJNYYHHMX LIEBH, OCTOHHUPAHOT
JIBOPHIITA U OTBOPEHE IIAXTE, KPO3 OTBOP
npomepa @ 10 cm, y HOTIOpHOM 3HAY, Y
o0jeKar TyXHOIa, Tj. y IPOCTOPHjy O3HaUe-
Hy kao Beha AbB-OeroHcka ,,maxrta“, omHO-
CHO TOTHOPHHU 3HJ U 3WJ IPH3EMHOT 00jeK-
Ta Ty)KHOLIA Y MaplLeid Ty)KHOLA KaT. Hapil.
op. (...) KO (...) u ma ce HaJIOXH Ty>KEHOM Ja
ykionn AB — oTBopeHy G€TOHCKY ,,n1axTy"
nyxuHe 220 M, nybune 30 uM M mmpuHE
40 M, KOja ce Hala3u Ha cpequHu Mehe u3-
mehy mapuena tyxuona Op. (...) ¥ TyXeHOr
op. (.../...) KO (...) u 1a 3aTBOpH ca CBOje cTpa-
He oTBOp mpomepa @ 10 cm, koju ce Halaszu
Ha NOTHOpPHOM 3uay Ha kpaj Ab — ,maxre®
u craja ce ca BehoM AB-GETOHCKOM ,,I1ax-
TOM®, Kao M Jia arMoc)epcKy BOAY ca KaT.
naprene 6p. (.../...) KO (...) 1 KpOBHHX paBHH
o0jekata TyxeHor y Yiuuu (...) 6poj (...) ox-
BeJle y IPaJICKy KaHAIM3alHjy npema YIHuim
(...), kao HeocHoBaH. CTaBoM TpehuM m3pexe,
o0aBe3aH je TyKWIall Aa TY)KCHOM Ha HMe
HAaKHa/Ie TPOIIKOBE MapHUYHOT IOCTYIKa
ucratu uzHoc oz 87.000,00 nunapa.

[2] IIpoTuB HaBeneHE MPBOCTEIECHE MPE-
Cyzme, TyXWial je W3jaBHO OJaroBpeMeHy
kajly Koja je OCTaBjbeHa ATMEIaliOHOM
cyny y beorpany Ha oxnyunBame.



M. C. Kuexesuh, Ogabpana tipakca uz obraciuau ipahanckoi upasa, ctp. 1225-1239.

[3] Anenaumonu cyn y beorpany ce pe-
IICEEM (...) OTJIACHO CTBAPHO HEHAJUICKHHM
3a O[UTyYMBamEe O JXKaubu Tyxwuoua (...) U
npeaMer je yerynuo Bumewm cyny y Beo-
rpajy, Kao CTBapHO M MECHO Ha/JIC)KHOM
cyny.

[4] Bumm cyn y Beorpany je (...) u3a-
3Ba0 CyKoO Ha/UICKHOCTH, jep ce cMaTpa aa
ce He pajay O CIOpY Maje BPeIHOCTH, 0e3
003upa Ha BPEIHOCT IpeaMeTa cropa Koja
je o3HaueHa y TyxOwm, Oynyhu na je Tyxoe-
HM 3aXT€B TYXHOLA YCMEpPEH Ha 3allTHTY
[paBa CBOjUHE HA HEMOKPETHOCTH y CMHUCITY
onpende uwi. 42. 3akoHa O OCHOBaMa CBO-
JUHCKOIIPAaBHUX OJJHOCA.

[5] PemaBajyhu Hactamu cyko0 Haie-
JKHOCTH Ha ocHOBY wi. 30, cr. 2. 3akoHa
o ypehemwy cymosa (...) u 4. 22. 3akoHa 0
MApHAYHOM TIOCTYNKY (...), BpxoBHH cyn
HajJa3h Jia je 3a OMJIy4YMBame O M3jaBlbe-
HOj ’XKanOu HaJuie)kaH ATeETaluoHu CyI y
beorpany.

[6] Onpenbom um. 25, cT. 2, T. 3. 3aKoHa
0 ypehemy CyioBa NMPOIKMCAHO je 1a BHUIIN
CYZ y JpyroM CTENeHY OIydyje O Kanou
Ha OJTyKe OCHOBHHUX CY/I0Ba, U TO Ha pellie-
Ia JIOHETa y rpa)aHCKOIIPAaBHOM CIIOPY, Ha
Ipecy 1y y Copy Maje BPeIHOCTH, Ha OJUTy-
Ke JIOHETE Y TOCTYIIKY M3BpIIeHa n 00e36e-
hemwa, Ha pelea JIOHETa y BaHIIAPHUYHOM

MOCTYIKY. 4l. 26, cT. 1, T. 3. UcTor 3aKoHa
MPOIHUCAHO j€ JIa aleIaluoHu CyJ] OJUTydyje
0 KaJ0M Ha IIpecyly OCHOBHOT Cyja y rpa-
haHcKompaBHOM CIIOpPY, aKO 3a OITYYHBAILE
0 JKaJIOW HUje HA/JIC)KaH BUIIN CY/.

[7] Ilo cranoBuiuTy BpxosHor cyna,
IpeJMeT OBOI CIopa je 3allTHTa IIpaBa
CBOjUHE Ha HEMOKPETHOCTH OJI Y3HEeMHpa-
Bama, 3aXTeBaHa TYXKOOM 3aCHOBAHOM Ha
onpendu wi. 42. 3akoHa O OCHOBaMa CBO-
JUHCKO-TIpaBHUX onHoca. Crop y Kojem ce
TPaKM 3alITHTA CBOJUHE HA HETMIOKPETHOCTH,
MOKPEHYTOM HEKOM O TY>KOM npeaBuleHnx
ynanoBuma 37, 41. u 42. 3akoHa 0 OCHOBa-
Ma CBOJUHCKO-TIPABHHX OJIHOCA, j& CIIOp O
HeNoKpeTHocTH. 300r Tora, 6e3 o03upa Ha
onpeheHy BpEIHOCT MpeAMETa cropa Koja
je HmKa O] JMHApCKe MPOTHBBPEIHOCTH
ox 3.000 eBpa no cpenmem Kypey Hapoaue
Oanke CpOuje Ha JaH MOTHOIICHA TYyXkKOe,
TO HHje crmop Manie BpeaHoctu. Ompendoom
wr. 469. 3III1 m3puunTo je mpomucaHo ga
ce CIIOpOBUMA MaJjie BPEJHOCTH HE CMaTpajy
CIIOPOBH O HEMOKPETHOCTHUMA.

[8] U3 Tor pasnora 3a cyheme y apyrom
CTEIICHY Y OBOM CIIOpPY CTBAapHO je HaJJie-
*aH AnenanuoHu cyn y beorpany, y cMmu-
ciry wr. 26, ct. 1, 1. 3. 3akoHa 0 ypehemy
Cy/i0Ba.

pupenuo gp Mapro C. Kueacesuh,
BaHpeaHu npodecop IIpaBHor daxynrera
VYuusepsutera y HoBom Cany
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LISTA RECENZENATA

1. Dr Samir Ali¢i¢, vanredni profesor na Pravnom fakultetu Univerzi-
teta u Isto¢nom Sarajevu

2. Dr Zoran Arsié, redovni profesor na Pravnom fakultetu Univerziteta
u Novom Sadu

3. Dr Vanja Bajovi¢, vanredni profesor na Pravnom fakultetu Univer-
ziteta u Beogradu

4. Dr Luka Baturan, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

5. Dr Stanko Bejatovié, redovni profesor na Pravnom fakultetu Univer-
ziteta u Kragujevcu

6. Dr Filip Bojié¢, docent na Pravnom fakultetu Univerziteta u Beogradu

7. Dr Darko Bozi¢i¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

8. Dr Bojan Bozovi¢, sudija Viseg suda u Novom Sadu

9. Dr Tatjana Bugarski, redovni profesor na Pravnom fakultetu Uni-
verziteta u Novom Sadu

10. Dr Milijana Buha, vanredni profesor na Pravnom fakultetu Univer-
ziteta u Banjoj Luci

11. Dr Radenka Cvetié, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

12. Dr Atila Cokolié, Hrvatska odvjetni¢ka komora

13. Dr Dragana Corié, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

14. Dr Emir Corovié, advokat pri Advokatskoj komori Cacka

15. Dr DragiSa Draki¢, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

16. Dr Gordana Drakié, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu
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Lista recenzenata, str. 1240—-1244.

17. Dr Atila Dudas, redovni profesor na Pravnom fakultetu Univerziteta
u Novom Sadu

18. Dr Sanja Daji¢, redovni profesor na Pravnom fakultetu Univerziteta
u Novom Sadu

19. Dr Mina Pikanovié, docent na Filozofskom fakultetu Univerziteta u
Novom Sadu

20. Dr Petar Pundié, redovni profesor na Pravnom fakultetu Univerzi-
teta u Novom Sadu

21. Dr Rodoljub Etinski, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

22. Dr Sandra Fier Sobot, redovni profesor na Pravnom fakultetu Uni-
verziteta u Novom Sadu

23. Dr Danijela GluSac, nau¢na saradnica na Pravnom fakultetu Univer-
ziteta u Kragujevcu

24. Prim. dr sc. Zoran Ivanov, Udruzenje sudskih vestaka Vojvodine

25. Dr Luka Janes§, docent na Fakultetu filozofije i religijskih znanosti
Sveucilista u Zagrebu

26. Dr Svetislav Jankovi¢, vanredni profesor na Pravnom fakultetu Uni-
verziteta u Beogradu

27. Dr Senad JaSarevi¢, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

28. Dr Zvonimir Jelini¢, vanredni profesor na Pravnom fakultetu Sveu-
¢ilista Josipa Jurja Strosmajera u Osijeku

29. Dr Nevena Jevti¢, docent na Filozofskom fakultetu Univerziteta u
Novom Sadu

30. Dr Radenko Jotanovié, redovni profesor na Pravnom fakultetu Uni-
verziteta u Banjoj Luci

31. Dr Ilija Jovanov, docent na Pravnom fakultetu Univerziteta u Novom
Sadu

32. Dr Sladana Jovanovi¢, redovna profesorka na Pravnom fakultetu
Univerziteta ,,Union“ u Beogradu

33. Dr Olga Jovi¢ Prlainovi¢, redovni profesor na Pravnom fakultetu
Univerziteta u Nisu

34. Dr Marko KneZevi¢, vanredni profesor na Pravnom fakultetu Uni-
verziteta u Novom Sadu

35. Dr Jelena Kosti¢, visa nauc¢na saradnica na Institutu za uporedno
pravo

36. Dr Sanja KreStalica, docent na Pravnom fakultetu Univerziteta u
Istocnom Sarajevu

37. Dr Nina Krsljanin, vanredni profesor na Pravnom fakultetu Univer-
ziteta u Beogradu
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Glasnik Advokatske komore Vojvodine, br. 4/2025.

38. Dr Masa Kulauzov, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

39. Dr Oliver Lajié, redovni profesor na Kriminalisticko-policijskom
univerzitetu u Beogradu

40. Dr Alpar Losonc, redovni profesor na Fakultetu tehnickih nauka
Univerziteta u Novom Sadu

41. Dr Miodrag Majié, sudija Apelacionog suda u Beogradu

42. Dr Vladimir Marjanski, redovni profesor na Pravnom fakultetu Uni-
verziteta u Novom Sadu

43. Dr Goran Markovi¢, redovni profesor na Pravnom fakultetu Univer-
ziteta u Istocnom Sarajevu

44. Dr Masa Marokini Zrinski, vanredni profesor na Pravnom fakultetu
Sveucilista u Rijeci

45. Dr Darija Martinov, docent na Pravnom fakultetu Univerziteta Sin-
gidunum u Novom Sadu

46. Dr Sloboda Midorovi¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

47. Dr DuSica Miladinovi¢ Stefanovi¢, redovni profesor na Pravnom
fakultetu Univerziteta u Nisu

48. Dr Ivan Mili¢, docent na Pravnom fakultetu Univerziteta u Novom
Sadu

49. Dr Goran MiloSevi¢, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

50. Dr Milan Milutin, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

51. Dr Strahinja Miljkovi¢, vanredni profesor na Pravnom fakultetu
Univerziteta u Pristini sa privremenim sediStem u Kosovskoj Mitrovici

52. Dr Zeljko Mirkov, visi tuzilacki saradnik u Osnovnom javnom tuzi-
lastvu u Kikindi

53. Dr Nikolina Mi§¢evié¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

54. Dr Hajrija Mujovié, naucni savetnik na Institutu drustvenih nauka u
Beogradu

55. Dr Dus$an Nikoli¢, redovni profesor na Pravnom fakultetu Univerzi-
teta u Novom Sadu

56. Dr Sofija Nikoli¢ Popadié, nau¢ni saradnik na Institutu druStvenih
nauka u Beogradu

57. Dr Benjamin Nurkié, docent na Pravnom fakultetu Univerziteta u
Tuzli

58. Dr Marijana Pajvanci¢, profesor na Pravnom fakultetu u Novom
Sadu, u penziji
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Lista recenzenata, str. 1240—-1244.

59. Dr Bojan Pajti¢, redovni profesor na Pravnom fakultetu Univerziteta
u Novom Sadu

60. Dr Zoran Pavlovié, redovni profesor na Pravnom fakultetu za pri-
vredu i pravosude u Novom Sadu

61. Dr Stojana D. Petrovi¢, vanredni profesor na Pravnom fakultetu
Univerziteta u Banjoj Luci

62. Dr Nevena Petrusié, redovni profesor na Pravnom fakultetu Univer-
ziteta u Nisu

63. Dr Milana Pisari¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

64. Dr Dragan Prole, redovni profesor na Filozofskom fakultetu Univer-
ziteta u Novom Sadu

65. Dr Ratko RadoSevi¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

66. Dr Relja Radovié, Advokatska komora Beograda, Beograd

67. Dr Milan Rapaji¢, vanredni profesor na Pravnom fakultetu Univer-
ziteta u Kragujevcu

68. Dr Sandra Samardzi¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

69. Dr Stefan Samardzi¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

70. Dr Sanja Sav¢i¢€, redovni profesor na Pravnom fakultetu Univerziteta
u Novom Sadu

71. Dr Jelena Simié¢, vanredni profesor na Pravnom fakultetu Univerzi-
teta ,,Union* u Beogradu

72. Dr Marta Sjenicié, nauc¢na savetnica na Institutu druStvenih nauka u
Beogradu

73. Dr Ranko Sovilj, nau¢ni saradnik na Institutu drustvenih nauka u
Beogradu

74. Dr Bojan Spaié, vanredni profesor na Pravnom fakultetu Univerziteta
u Beogradu

75. Dr Ljubomir Staji¢, redovni profesor na Pravnom fakultetu Univer-
ziteta u Novom Sadu

76. Dr Uro§ Stankovié¢, docent na Pravnom fakultetu Univerziteta u
Novom Sadu

77. Dr Sanja Stojkovi¢ Zlatanovi¢, visa naucna saradnica na Institutu
drustvenih nauka u Beogradu

78. Olivera Sevo, visi asistent na Pravnom fakultetu Univerziteta u
Banjoj Luci

79. Dr Jelena TeSanovi¢, Advokatska komora Vojvodine, Novi Sad
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Glasnik Advokatske komore Vojvodine, br. 4/2025.

80. Dr Tanja D. Todorovi¢, docent na Filozofskom fakultetu Univerzi-
teta u Novom Sadu

81. Dr BoSko Tripkovi¢, rukovodilac postdiplomskog istraZivanja na
Univerzitetu u Birmingemu

82. Dr Bojan Tubi¢, redovni profesor Pravnog fakulteta Univerziteta u
Novom Sadu

83. Dr Veljko Turanjanin, redovni profesor na Pravnom fakultetu Uni-
verziteta u Kragujevcu

84. Dr Tanja Vickovi¢ Rama¢, Advokatska komora Vojvodine, Novi Sad

85. Dr Jelena Vidié, redovni profesor na Pravnom fakultetu Univerziteta
u Novom Sadu

86. Dr Igor Vuleti¢, redovni profesor na Pravnom fakultetu Sveucilista
Josipa Jurja Strosmajera u Osijeku
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CAOIIIITEKBE CA CEJHHUIE YIIPABHOI' OABOPA
oap:kane 28. 11. 2025. rogune

1. KOJUh AJIEKCAH/IPA, nunnomupanu npaBHHK, pohena 16. 6. 1988. rogune
ymucyje ce 5. 12. 2025. rogune y Vmenuk agBokata ABokarcke Komope Bojoamne, ca
CeUIITEM a/IBOKaTCcKe Kanuenapuje y [lehunmuma, Jose Herymesuha 1/7.

2. OCTOJUh MEPULIA, mumiomupanyu npaBHUK, poher 14. 10. 1987. ronune ynu-
cyje ce 5. 12. 2025. rogune y Mmenuk ajnBokara AnBokarcke komope Bojsoauue, ca ce-
JUINTEM aJBOKaTcke KaHmenapuje y Cpemckoj Mutposuiu, Apcennja YapHojesuha 16/45.

3. MAPTUHOBUR AJIEH, munnomupanu npaBHuk, pohen 15. 8. 1989. ronuwne,
ynucyje ce 5. 12. 2025. rongune y Mmenuk anBokara AnBokarcke komope Bojsoamue, ca
CeUIITeM a/iBoKaTcke KaHienapuje y Hosom beuejy, Mapmana Tuta 20.

4. JJOHUYAPCKHN BOPBE, nunmomupanu mpaBHUK, poher 29. 3. 1992. ronuwne,
ynucyje ce 5. 12. 2025. rogune y Mmenuk anBokata AnBokaTcke komope Bojsoauue, ca
CeIUIITEM aJBOKATCKe KaHlenapuje y 3pemanuny, bynesap Munytuna Munankosuha BB,
Jokan 13.

5. HUKW'h HUKOJIA, munnoMupanu npaBHEK, poher 29. 7. 1990. rogune, yrnucyje
ce 5. 12. 2025. ronqunae y Umenuk agBokata AnBokaTcke KoMope BojBoanue, ca ceaummrem
ajZIBOKaTCKe KaHlenapuje y 3pemannny, Kpassa Anekcanapa I Kapahophesuha 2.

6. KOPXEI[ JAJIMA, nurutoMupanu npaBHEK, poheHa 5. 8. 1996. roxune, ynucyje
ce 5. 12. 2025. ronuae y menuk agBokata AnBokatcke KoMope BojBoanHe, ca ceaummrem
anBokaTcke Kannenapuje y Cyoorunu, [Ipemeprosa 39/33.

7. JIABUh MUJIAH, nurutomupanu npaBHuk, pohen 13. 9. 1982. roaune, ynucyje
ce 5. 12. 2025. ronune y Mimenuk agBokara AnBokaTcke koMope BojBonune, ca cequmrem
anBokarcke kanuenapuje y Hosom Cany, bpahe Pubnuxap 63, moxan 3.

8. DPYPEMHOBUh MWJIOLI, numinomupaHu npaBHHK, poheH 5. 2. 1991. rogune,
ynucyje ce 5. 12. 2025. rogune y Mmenuk ajaBokara AqBokarcke komope Bojsoauue, ca
cenumiTeM aaBokatcke kanmenapuje y Hosom Cany, Bopha Hukmriha Joxana 28/233.

9. HEHAJIWh JUMUTPUJE, nunmomupanu npaBHEK, pohen 21. 12. 1995. ronune,
youcyje ce 5. 12. 2025. rogune y MiMennk agBokata AnBokarcke komope BojBoamue, ca
ceauIITeM afBoKaTcke kaHnenapuje y Hosom Cany, Makcuma ["opxor 6.

10. 3BE3JJAHOBU'R BJIAJIUMUP, numnomupanu mnpaBHHK, poher 25. 6. 1988.
roaune, ynucyje ce 5. 12. 2025. rogune y mennk agBokaTta ABokaTrcke komope Bojsoau-
He, ca CeIUIITEeM a/IBOKarcke kKaHuenapuje y Hosom Cany, XKenesnnuka 32/2.
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11. TPO3JAHOBU'R HEMAA, mumnomupanu mpaBHUK, pohjeH 27. 6. 1998. ro-
muHe ynucyje ce 5. 12. 2025. ronune y Imenuk agBokara AnBokaTcke komope BojBoaune,
ca ceauiITeM agBokarcke kannenapuje y Hosom Cany, Ctpakunoscka 19/3.

— bpuwe ce u3 mennka agpokarckux npunpasHuk [ PO3JJAHOBUH HEMAA,
anBokaTckn npunpaBHUK kox Illanguh Tujane, anBokara y HoBom Cany, ca manom 4. 12.
2025. rogune 300r ynuca y IMEHHK aiBOKaTa OBE KOMOpE.

12. VIIMCVYJE ce y VIMeHnK aJBOKaTCKUX MpUIpaBHUKAa AJBoKaTcke komope Boj-
poauHe y HoBom Cany MAPKOBUH® BOPBE, pohen 6. 5. 1992. roaune, Ha aaBOKaTCKO-
-pUMpaBHUUKY BexOy koj Manemesuh HebGojue, anBokara y HoBom Cany, mana 5. 12.
2025. roauHe, y Tpajamy Of ABE TOJMHE.

13. VIIMUCVYIJE ce y lIMeHnK aJBOKaTCKHX MPUIPaBHUKa AnBoKaTcke Komope Boj-
BoauHe y HoBom Cany BYJAILIKOBUH JOBAHA, pohena 27. 1. 1999. ronune, Ha aaBo-
KaTCKO-IIPUIPAaBHUYKY BexOy kox [parosuh [lanuna, ansokata y HoBom Cany, nana 5. 12.
2025. rogune, y Tpajamy O IBE TOIMHE.

14. VIIUCVYJE ce y MeHHK aJIBOKaTCKUX MpHUIpaBHUKAa AJBOKatcke komope Boj-
BonuHe y Hosom Cany PAMAY TUJAHA, pohena 3. 1. 2002. roguse, Ha aJBOKaTCKO-IIPH-
MpaBHUYKY BexOy kox ['apabanamh Anekcannmpa, agBokara y Hosom Cany, mana 5. 12.
2025. roauHe, y Tpajamy OJ1 IBE FOJMHE.

15. YIIUCVYJE ce y meHuk afiBOKaTCKUX MpUIpaBHUKAa ABOKaTcke komope Boj-
BoquHe y HoBom Cany IIOIIMK JAHWJIO, pohen 22. 3. 2000. roguHe, Ha aJBOKATCKO-
-npunpaBHuuky BexOy kox Tynosuh Kepun Munana, ansokara y HoBom Cany, nana 5. 12.
2025. roquHe, y Tpajamy OJ IBE TOJIMHE.

16. YIIMCVYIJE ce y lIMeHnK aJBOKaTCKHX MPHUIIPAaBHUKA AJBOKaTcke komope Boj-
BoauHe y HoBom Camy MJIMKh AHZPEJ, pohen 29. 11. 2002. roauHe, Ha aIBOKaTCKO-TIPU-
npaBHUUKy BexOy xox Kuexxesuh Hemame, anBokara y HoBom Cany, mana 5. 12. 2025.
TOJIMHE, Y Tpajamy O]l IBe TOJMHE.

17. YIIUCVYJE ce y MeHHK aJIBOKaTCKUX MpUIpaBHUKAa AJBOKaTtcke komope Boj-
Bomure y Hosom Cany TTJIABILIMH MAPKO, pohen 9. 5. 1998. ronune, Ha aJBOKaTCKO-
-IIpHUNPaBHUYKY BexOy kox Markosuh I[lerpa, anBokara y Hosom Cany, nana 5. 12. 2025.
TO/INHE, Y Tpajarby OJf JBE TOJMHE.

18. YIIMUCVIE ce y ViMeHHK aJBOKATCKUX MpUIpaBHUKA AJBOKaTcke komope Boj-
BoguHe y HoBom Camy CTAHUMh MUJbAH, pohen 17. 4. 2002. ronune, Ha aABOKATCKO-
-npunpaBHUUKy BexOy kox Mwuhuh Jenene, agsokara y Hosom Cany, mana 5. 12. 2025.
TO/INHE, Y Tpajamy OJf ABE TOANHE.

19. VIIMCVYIE ce y ViMeHHK aJBOKATCKUX NpUIpaBHUKA AJBOKaTcke komope Boj-
BoauHe y Hosom Cany FAILINR KATAPUHA, pohena 26. 7. 2001. rogune, Ha agBOKart-
CKO-TIPHIIPAaBHNYKY BexOy kox Jamumh Anekcanape, anBokara y Hosom Cany, mana 5. 12.
2025. roauHe, y Tpajamy O ABE TOJHHE.

20. VIIUCVYJE ce y IMeHHK aJIBOKaTCKUX MpUIpaBHUKAa AJBoKaTtcke komope Boj-
Bomune y Hosom Cany JEBTUh HUKOJIMHA, pohjena 27. 11. 2000. roauHe, Ha aaBOKaT-
CKO-TIpUIPaBHIYKY BexkOy kox ['pboBuh Mmbana, ansokata y Hosom Cany, mana 5. 12.
2025. roauHe, y Tpajamy OJ1 IBE FOJMHE.

21. YIIMCVYIE ce y MMeHHK aJBOKaTCKUX MPUIpaBHUKAa AJBOKaTcke komope Boj-
BoauHe y HoBom Cany BYPKOBUH BOXUIAP, pohen 16. 9. 2001. ronune, Ha amBoKar-
CKo-TipunpaBHUUKy BexOy kox 3aropunh IIpenpara, ansokata y HoBom Cany, nana 5. 12.
2025. roguHee, y Tpajamy O IBE TOIMHE.
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22. YIIUCVYIE ce y VIMeHHuK aBOKAaTCKUX NpUIpaBHUKA AJBOKaTcke komope Boj-
Bonune y HoBom Cangy TPUBYHOBWH BOPKA, pohena 29. 6. 2002. ronune, Ha aJBOKaT-
CKO-TIPUIIPaBHUUKY BexkOy kox Xepuer Mupocinasa, ansokara y Hosom Cany, mana 5. 12.
2025. roauHe, y Tpajamy O ABE FOIMHE.

23. VIIMCVYIJE ce y IMeHHK aiBOKaTCKUX NpHUIpPaBHUKa AJIBOKaTcKe komope Boj-
Boguae y HoBom Camy MUXAJBULIA KOCTA, pohen 14. 4. 2002. ronune, Ha aBOKATCKO-
-IpUIpaBHUYKY BexOy ko ['p6oBuh Mubana, ansokara y HoBom Cany, nana 5. 12. 2025.
TOJIMHE, y Tpajamy O] JIBE TOANHE.

24. VIIUCVYIJE ce y IMeHHK aJIBOKaTCKUX MpUIpaBHUKA AJBOKaTcke komope Boj-
BonuHe y Hoom Cagy BYKMUPOBUH HEBEHA, pohena 10. 6. 1995. ronune, Ha aaBo-
KaTCKO-TpUnpaBHUUKy BexkOy koa Ilpommh 3opana, ansokara y HoBom Cany, nana 5. 12.
2025. roguHe, y Tpajamy OX ABE TOAMHE.

25. YIIMUCVYIE ce y VIMeHuK aJBOKAaTCKUX NpHUIpaBHUKA AJBOKaTcKe Komope Boj-
BonuHe y Hosom Cany BYJAHOBU'h MUJIMLIA, pohena 12. 10. 2001. rogune, Ha aaBo-
KaTCKO-TIPUIIPAaBHUUKY BexOy xox bemanckn Brmamumupa, ansokara y Hosom Cany, nana
5. 12. 2025. roauHe, y Tpajamy O JABE TOAMHE.

26. YIIUCVYIE ce y VIMeHHK aJBOKAaTCKUX MpUIpaBHUKA AJBOKaTcke komope Boj-
BonuHe y Hosom Camy I'PI'YPU AJIEH, pohen 14. 1. 1997. ronune, Ha aIBOKAaTCKO-TIPH-
npaBHUUKY BexOy xox ITonmosuh Cphana, ansokara y Hoom Cany, nana 5. 12. 2025. ronu-
HE, y Tpajamy Of JIBE TOJHHE.

27. VIIUCVYIJE ce y VIMeHHK aIBOKaTCKUX NMpUIpaBHUKA AJIBOKaTcke Komope Boj-
BoguHe y Hoeom Camy JOBEIIUWR JAVIbA, pohena 23. 7. 2002. ronune, Ha aJBOKATCKO-
-MpUInpaBHUUKY BexOy koa Boxuh mp 3opana, agBokara y HoBom Cany, nana 5. 12. 2025.
TOAVHE, Y TPpajamby O ABE TOJMHE.

28. YIIMCVYIE ce y ViMeHHK aJBOKAaTCKUX NpHUIpaBHUKA AJBOKaTcKe komope Boj-
Boaune y Hosom Cany BAJIMHOBUR IPAT'AHA, pohena 1. 6. 1997. roaune, Ha agBoKaT-
CKO-TIPUTIPAaBHUYKY BekOy kox Anumuh mp Bragumupa, agsokara y Mahuju, nana 5. 12.
2025. roauHe, y Tpajamy O ABE TOIMHE.

29. YIIMCVYIE ce y ViMeHuk aJBOKAaTCKUX NpUIpaBHUKA AJBOKaTcke komope Boj-
Bonune y Hoom Cany AIIOCTOJIOB TEOIOPA, pohena 23. 6. 1997. rogune, Ha aaBo-
KaTCKO-TIpUIIPaBHUUKY BexkOy kox [TyBaua Muiana, ansokara y Muhuju, nana 5. 12. 2025.
rOJIMHE, Y TPajamby O] JIBE TOJNHE.

30. YIIUCVYIJE ce y MMeHHMK aJBOKAaTCKHX NpHUIPaBHUKA AJIBOKATCKE KOMOpE
Bojsomure y Hosom Camy IIETPOBUR AHA, pohena 15. 9. 2000. rognHe, Ha afBOKaT-
CKO-TIpHIIpaBHUUKY BexxOy koj MBakuh PoGepra, anBokara y Combopy, mana 5. 12. 2025.
TOJIMHE, y Tpajamy O] JBE TOANHE.

31. YIIUCVYIJE ce y MeHUK anBOKATCKUX MPHUIIPABHUKA AJBOKaTCKe Komope Boj-
BonuHe y HoBom Cany MAJCTOPOBUR MAPKO, pohen 7. 2. 1997. ronune, Ha agBoKaTt-
CKO-TIpUIPaBHUYKY BexOy kox ['omunanoBuh 3opana, anBokara y Cusiy, nana 5. 12. 2025.
TOAVHE, Y TPpajarmby O ABE TOJHHE.

32. VIIUCVYIE ce y IMeHnK aJBOKaTCKHX IMpPUIIPaBHUKA AJBOKaTcke koMmope Boj-
BoxuHe y Hosom Cangy CTOILUNH BYKAIIUH, pohen 14. 11. 1996. rogune, Ha agBokart-
cKo-TipunpaBHUYKY BexOy kox Kocanosuh [lujane, anBokara y [lanueBy, mana 5. 12. 2025.
TOJIMHE, Y Tpajamy O] IBe TOANHE.

33. VIIMCVYIE ce y VIMeHHK aJBOKaTCKHX MpPUIPaBHUKa AJBoKaTcke koMmope Boj-
BonuHe y Hosom Cany HIOITAJIOBUH TUJAHA, pohena 14. 6. 1993. ronune, Ha aaBo-
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KaTCKO-NIPUNpaBHUYKY BexOy kon Illyma Bojuna, ansokara y Houm banoBmuma, nana
5. 12.2025. roauHe, y Tpajamy OX IBE TOIMHE.

34. VIIUCVYIE ce y MMeHHK aJBOKaTCKUX MpUIpaBHUKAa AJBOKaTcke komope Boj-
BoauHe y HoBom Cany HLIYJBMAHAILL TEOJIOPA, pohena 5. 11. 2001. roxune, Ha agBo-
KaTCKO-IpUMpaBHUYKY BexOy kon I'atapuh Cphana, agBokata y Cpemckoj Mutposuiy,
nmana 5. 12. 2025. roauHe, y Tpajamky OX ABE TOAMHE.

35. BPUIIE CE u3 Mmenuka anBokara AnBokarcke komope Bojsoamue ITABJIO-
BUh JEJIEHA, ansokar y Hosom Cany, ca manom 19. 11. 2025. roarHe Ha JIMYHHU 3aXTeEB.

— IllpuBap Braosuh Mupjana, ansokar y HoBom Cany, mocrasika ce 3a npey3uma-
TeJba aBOKATCKE KaHIENIapHje.

36. BPUIIE CE u3 Mmennka anBokata Ansokarcke komope Bojsommue ['OJKO-
BUh IPAT'AH, ansokar y HoBom Cany, ca nanom 30. 11. 2025. rogune, 300r opiacka y
HEH3H]y.

— lwmenoBanm 3angpxkaBa wiaHcTBO y IlocmMpTHOM ¢QoHTy AnBOKAaTCKE KOMOpe
Bojsoaune.

— TojkoBuh Cphan, axsokat y HoBom Cany, nmocraBiba ce 3a mpey3nmaresba aBo-
KaTCKe KaHIeJIapHje.

37. BPULIE CE u3 Vmenuka anBokata AnBokarcke komope Bojsoanue JJTAMIA-
HOBWh JOBAHA, ansokar y HoBom Cany, ca nanom 17. 11. 2025. roaune, paau 3acHU-
Barba PaJHOT OJHOCA.

38. BPUIIE CE n3 Mmenuxa ansokara AnBokarcke komope Bojsoxmue JIEJIMH
JbUJbAHA, anBokar y HoBom Cany, ca nanom 12. 11. 2025. ronnHe Ha JIMYHHU 3aXTEB.

— 'DBypaummnosuh [lparana, agsokar y HoBom Cany, mocrasika ce 3a npeysnumareba
a/IBOKaTCKe KaHIeTapHje.

39. BPULIE CE u3 Nmenuka agBokara AnsokaTcke komope BojBomune ITETKO-
BUh JbYBOMMUP, ansokar y Kosuny, ca manom 30. 11. 2025. roguHe Ha JUYHU 3aXTEB,
paau o/ulacka y TeH3Hjy.

— lmenoBanu 3anpxkaBa wiaHcTBO y I[locMpTHOM ¢QoHIY AJBOKAaTCKe KOMOpe
Bojsoaune.

— Ilerxosuh Twujana, anBokar y KoBuHy, nocraBiba ce 3a Ipey3uMaresba aJiBOKar-
CKC KaHIIlenapuje.

40. BPUUIE CE u3 Mmennka anBokara Anpokatcke komope Bojsogmae JOKAHO-
BIh UBAH, anBokat y Ceumy, ca nanom 24. 11. 2025. ronuHe, Ha JMYHU 3aXTEB.

— Kagosuh Mupko, ansokat y Kynm, mocrasba ce 3a mpey3nmaresba aJBOKaTCKe
KaHLenapuje.

41. BPUUIE CE u3 MMennka afBOKaTCKUX NpUIpaBHUKA AIBOKAaTCKe Komope Boj-
Bonune AHDBEJIKOBUR JIPAT'AHA, anBokarcku npunpaBHuk y HoBom Cany, Ha aaBo-
KaTCKO-TIPUITPAaBHUYKO] BexxOn kox Knexxesuh Hemame, ansokara y Hosom Cany, ca nanom
31. 10. 2025. ronune.

42. BPUUIE CE u3 NMenrka aJBOKaTCKUX MpUIpaBHUKA AJBOKaTcke komope Boj-
poauHe MUJIOINEBU'h AHUTA, ansokarcku npunpasiuk y Hosom Cany, Ha aJBOKaTCKO-
-IIPHUNPaBHUYKO] BexxOH ko Pamau Jlynhepun Tamape, anokara y Hosom Cany, ca nanom
31.10. 2025. ronusge.

43. BPULIE CE u3 lMeHHKa aJBOKAaTCKUX NpPHUIPaBHHKAa AJIBOKATCKE KOMOpE
Bojsognne CTOJKOB KPUCTUAH, anBokaTcku mpupaBHUK y Bpiuity, Ha agBokaTcko-
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-IpUIpaBHUYKO] BexxOM kox 3exkuh PaguBoja, anBokarta y Bpuy, ca manom 14. 11. 2025.
TO/IMHE.

44. BPUIIE CE u3 MmeHuka aJlBOKaTCKUAX MPHUIPaBHUKA AIBOKaTCke Komope Boj-
BonuHe BJIAJKOB HATAIIIA, anBokaTcku NPUIPABHUK Y 3pewmaHUHY, HAa aJBOKaTCKO-
-IpUIpaBHUYKO] BexxOu koj Pammmuh I'yremna Beche, anBokaTta y 3pemaHuHy, ca TaHOM
3. 11.2025. rogune.

45. BPUIIE CE u3 MMennka ajBOKaTCKUX NMpUIpaBHUKA AJBOKaTcKe Komope Boj-
Bonune [IETKOBUH TAMAPA, anBokarcku npunpaBHUK y ComOopy, Ha aJBOKaTCKO-
-npunpaBHUYKOj BexOu xoj JKuekosuh [lamui Jenene, agBokara y ComOopy, ca JaHOM
25.11. 2025. ronune.

46. BPUIIE CE wu3 unanctBa [TocMmptHOr donma Anpokarcke komope BojBomune
JbYBUCABJBEBU'R PAJIVJI, anBokar u3 Cy6oruue, ca maaom 10. 9. 2025. ronuHe, ycuen
CMpPTH.

47. Y3UMA CE HA 3HAE na MEBEIIN ®APKAII AJIEKCAH/IPU, anBokary
y Kynu, npuBpemeHo npecraje mpaBo Ha 0aBJbEH-E aJBOKATYpOM 300T ofpkaBama TpyaHohe
noues ox 12. 11. 2025. ronuxe.

48. Y3UMA CE HA 3HAWKE na UBAHOBUHh AHBEJIU, ansokary y Crapoj Ila-
30BH, IPUBPEMEHO MPECTaje MpaBo Ha OaBIbEHE JABOKATYPOM 300T TOPOIUIBCKOT OJICYCTBA
U OJCYCTBa paJy Here aerera y moues ox 21. 11. 2025. ronune.

— Bepram [lujana, amsokar y Hoeum banoBimma, onpeljyje ce 3a mpuBpeMEHOT
3aMEHHKA.

49. V3UMA CE HA 3HAIE na he TOBEJAPULIA JOBAHU, ansokaty y HoBom
Cajty, IpUBpEeMEHO IPECTaTH IPaBO Ha 0ABJbEH-E aIBOKATYPOM 300T CTPYYHOI' yCaBplIaBa-
Ba Y HHOCTPAHCTBY, y nepuoay ox 1. 10. 2025. roxune g0 30. 9. 2026. rogune.

— benamu Anen, anBokar y Hosom Cany, oapehyje ce 3a mpuBpeMeHOT 3aMEHHKA.

50. Y3UMA CE HA 3HABE na je PABEHOBUH OJbA, ansokat y Crapoj Ila-
30BH, HacTaBmia ca pagom jgana 19. 6. 2025. roguHe, HaKOH ILITO jOj je IPUBPEMEHO OHMIIO
IIPEecTaso MpaBo Ha 0aBIEEHE aJBOKATYPOM.

— INaBnoBuh Bypuh Jlyka, ansoxar y Crapoj [1a3oBu, paspemasa ce Iy>KHOCTH IIpH-
BPEMEHOT 3aMEHHKA.

51. Y3UMA CE HA 3HAWE na je IIOITOBU'Hh BOJAHA, agsokat y HoBom Cany,
HacTaBWIIa ca pagoM nana 1. 12. 2025. rognHe, HAKOH MITO je IPUBPEMEHO MPECTAO MPaBo
Ha 0aBJbEHE aIBOKATYPOM.

— [Mjeuryuh Cunnina, agsokar y Hosom Capy, paspeiaBa ce Jy»KHOCTH IPHBpEMe-
HOT 3aMEHHKA.

52. Y3UMA CE HA 3HAIE na je JIOHYAP 30PAHA, ansokar y HoBom Cany,
HacTaBuia ca pagom aaxa 24. 11. 2025. roguHe, HAaKOH IITO jOj je MPUBPEMEHO OWIIO TIpe-
CTaJIo MPaBO Ha OABJHEIHE ATBOKATYPOM.

— Jlongap Muan, agBokar y HoBom Cany, paspemasa ce JyXKHOCTH IPHBPEMEHOT
3aMEHHKA.

53. Y3UMA CE HA 3HAIE na je PAKUHh AUJAHA, ansokar y Uubhuju, nacra-
BmIa ca pagoM maHa 23. 10. 2025. roauHe, HAKOH IITO jOj je MPUBPEMEHO OWMIIO MpecTao
HpaBo Ha 0aBJbEHE a/IBOKATYPOM.

— Kosnuna bojan, amsokat y Wubuju, paspemiaBa ce IyXKHOCTH MPHBPEMEHOT
3aMEHHKA.
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54. Y3UMA CE HA 3HABE na je LHIAJJIAMOH IHAH/ZIOP, axBokat y Cy6otuumy,
HACTaBHO ca pagom naHa 1. 9. 2025. romuHe, HAKOH IITO MY j€ IPUBPEMEHO OMIIO TPECTAIO
MpaBO Ha OaBJHEHHE BOKATYPOM.

— Hammh Jlparan, agBokar y CyOoTuuu, paspenraBa ce Iy)KHOCTH IPHBPEMEHOT
3aMEHHKA.

55. Y3UMA CE HA 3HAIE na je BOHU®APT OUPIINHI KAPOJIMHA, anBo-
KaTCKH NpunpaBHUK y beuejy, HactaBmia ca obaBibambeM NpHIpaBHUYKe BexOe mana 1. 11.
2025. ropuHe, HAKOH IITO je MPUBPEMEHO INPECTAlIo MPaBO Ha 00aBJbakbe NMPUIPABHUYKE
BeKOe.

56. Y3UMA CE HA 3HAWE na je [IABWh OJITULIA, ansokat y HoBom Cany,
NpOMEHUIIa ITpe3uMe Koje casia riacu Jyrosuh.

57. Y3UMA CE HA 3HABE na je KHEXXEB MAPUJAHA, ansokar y HoBom Ca-
1y, TPOMEHMIIA Tpe3nme Koje cana rinacu Kuexes [aBpuh.

58. Y3UMA CE HA 3HABE na je BYKW'h UHEC, anokar y HoBom Cany, npo-
MEHMIIA npe3nuMe Koje caja riacu bykuh Kosadyesuh.

59. V3UMA CE HA 3HAIE na je 3ajennuuka agBokaTcka kaHuenapuja ,, hocuh u
Bpanair“ u3 Hosor Caza npomenuia Ha3uB y 3ajeJHUYKA aJBOKATCKa KaHIeaapuja ,, hocuh,
Bpanar 1 Brnamkanuh®, ca cenumrem y HoBom Cany, banzakosa 22.

60. Y3UMA CE HA 3HABE na je YWUKOBUH 30PAHA, anBokaTcku mpHIIpas-
Huk y HoBom Cany, npekuHyna aJBOKaTCKO-IIPHIIPAaBHUUKY BexOy kox Anexcuh Cnahane,
anBokata y Hosom Cany, mana 4. 11. 2025. ronuHe, Te J1a UCTy HAcTaB/ba KoJ JaHKOBUh
Mnuoppara, ansokata y Hosom Cany, nana 5. 11. 2025. ronune.

61. Y3UMA CE HA 3HABE na je 30PU'h JOBAHA, ajBoKaTCKy NPUIPABHUK Y
Hosom Cany, npekuHyia aJBoKaTCKO-IPUIPaBHUUKY BexOy kox ['pbosuh Mussana, ajgso-
kara y HoBom Cany, nana 3. 11. 2025. roaune, Te 1a UCTy HacTaBsba Koj JaHeBCKH AJiek-
canzpa, agsokata y Hosom Cany, nana 4. 11. 2025. roaune.

62. Y3UMA CE HA 3HAIE na je BEJTHOBUU'R BOJAHA, anBokatcku HmpHIpas-
Huk y HoBom Cany, mpeknHysa aaBOKaTCKO-TPUIPAaBHUUKY BexOy kox Jlybajuh [lejana,
anBokatra y Hosom Cany, mnana 3. 11. 2025. roaune, Te a UCTy HacTaB/ba Koa Ahumosuh
Murujane, anBokara y Muhuju, nana 4. 11. 2025. roxuse.

63. Y3UMA CE HA 3HABE na je MUXAJJIOBU'R TAMAPA, anBokatcku mpu-
NpaBHUK y 3pemaHuHy, NPEKHHyJla aIBOKATCKO-NPUIPABHIYKY BexOy kox Mmuxajmosuh
Cage, aziBokaTa y 3pemanuny, qana 30. 11. 2025. roauHe, Te 1a UCTY HACTaBJba Ko Muxaj-
sioBuh JoBaHa, ajiBokaTa y 3pemwaHuny, gaHa 1. 12. 2025. roaune.

64. Y3UMA CE HA 3HAWE na je KAJEBUh CEMUP, ansokat y HoBom Cany,
NPUCTYNHO 3ajeIHUYKO] aJBOKATCKO] KaHIIEIapHjU ,,Ajlekcuh ca capaIHUIMMa® ca Ceau-
mreM y HoBom Cany, I'pukomikoncka 1, moues ox 6. 11. 2025. roaune.

65. Y3UMA CE HA 3HAIE na je COKOJIOBU'h MAPUJA, agsokar y HoBom
Cany, npuctynuia 3ajeIHUYKO] aJBOKATCKOj KaHIeIapuju ,,Anekcuh ca capagHunuma’ ca
ceaumteMm y HoBom Cany, I'puxonikosncka 1, moues ox 6. 11. 2025. rogune.

66. Y3UMA CE HA 3HAIE na je BJIAIIKAJIMh MUJIOLL, agokar y HoBom
Cany, npucTynuo 3ajeIHUYKOj aIBOKATCKOj KaHIenapuju ,, hocuh, Bpanan n Bramkamuh™
ca cenumireM y HoBom Cany, banszakosa 22, noues oxa 10. 11. 2025. ronune.

67. Y3UMA CE HA 3HABE na je IABAPEBUh AHA, anBokar y HoBom Cany,
npeceNnia celuIITe aJBokaTcke KaHuenapuje y Muhujy, Kpasmsa Ilerpa I 12/2 — ranepwuja,
noues ox 31. 10. 2025. roxune.
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68. Y3UMA CE HA 3HAE na je PAIOIUHh CABO, aaBokar y 3pemaHuy,
MIPEecesno CeaUIITe aBOKaTcKe Kanuenapuje y [lanueBo, HoBocespancku myt 261, moues ox
1. 12. 2025. rogusne.

69. Y3IUIMA CE HA 3HABE na je JABBUUh BACUh JEJIEHA, anBokat y HoBom
Capy, mpecesnia CBOjy aJBOKaTCKy KaHIenapujy Ha anpecy Joxa bepha 6/11, cran 6, mo-
yeB o7 27. 10. 2025. roqune.

70. Y3UMA CE HA 3HABE na je JAHELIKOB MBAH, ansokat y HoBom Cany,
[peceNnno CBOjy aJBOKATCKy KaHIlenapujy Ha aapecy bopha Marapamesuha 2, cran 224,
noues ox 1. 12. 2025. roquHe.

71. Y3UMA CE HA 3HABE na je IUHTA MAPKO, ansoxar y Hosom Cany, mpe-
Celro CBOjy aJBOKATCKy KaHLeslapujy Ha aipecy 3maj JoBuna 26A/4, ITocnoBHU LieHTap
LJlymyc®, mokan 6p. 4, moues ox 1. 11. 2025. ronuse.

72. Y3UMA CE HA 3HABE na je HOBKOBUWG JIEJAH, axsokat y HoBom Cany,
Ipecesiio CBOjy aJBOKATCKy KaHIenapujy Ha anpecy CreBana Mycuha 3, moues ox 4. 11.
2025. rogune.

73. Y3UMA CE HA 3HABE na je UBKOBUR CAIIA, axsokar y HoBom Cany,
MPECesTHO CBOjy aJBOKATCKY KaHIleIapujy Ha ampecy JloBhencka 6, ctan 9, moues ox 1. 11.
2025. roaune.

74. Y3UMA CE HA 3HABE na je BUCAJIOB AYUIAH, agBokar y HoBom Cany,
MPECEsTHO CBOjy aJBOKATCKY KaHIeIapHjy Ha aapecy Makcuma [opkor 22, moues ox 1. 12.
2025. roguHe.

75. Y3UMA CE HA 3HAIE na je JEJAHOBUHR MUJIOLL, anBokatr y HoBom
Cajy, mpecenno CBOjy aJBOKATCKy KaHIenapujy Ha aapecy Makcuma ["opkor 17a, craH 9,
noues ox 17. 11. 2025. roaue.

76. Y3UMA CE HA 3HABE na je BJIAIIKAJIMh MUJIOL, anBoxar y HoBom
Cajty, pecesino CBOjy aJIBOKATCKy KaHIeNapHjy Ha axpecy bansaxosa 22, moues ox 10. 11.
2025. roauHe.

77. Y3UMA CE HA 3HAIE na je IAJJOBh CJIABAHA, agokar y Hosom Ca-
Iy, TIpeceiiia CBOjy aJBOKATCKy KaHIenapujy Ha anpecy Jlacma I'ama 3, moues ox 1. 12.
2025. rogune.

78. Y3UMA CE HA 3HAIE na je BYKU'h UHEC, agBokatr y HoBom Cany, mpe-
CelmiIa CBOjy aJBOKATCKy KaHmenapujy Ha aapecy CombOopcka pamma 18a/3/663, moues ox
1. 12. 2025. roguse.

79. Y3UMA CE HA 3HAE na je 3bYRHOBUh CABbA, ansokar y Onamuma,
IpeceNIa CBOjy aJIBOKATCKy KaHIenapHjy Ha aapecy lllkoncka 14a, moues ox 24. 12. 2025.
TOJINHE.

80. Y3UUIMA CE HA 3HAIE na je TIEIIIMh MUJIAH, axBokat y Oyannma, mpe-
CeJIMO CBOjy aIBOKATCKYy KaHIenapujy Ha azapecy lllkosncka 14a, moueB on 24. 12. 2025.
TOJIMHE.

81. Y3UMA CE HA 3HAIE na je IIETPOB BOJAH, ansoxkar y [lanueBy, npece-
JIMO CBOjY aIBOKATCKYy KaHIEIapHjy Ha aapecy tberomesa la/l, mokan 2, moueB ox 17. 11.
2025. roguse.
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CAOIIITEKBLE CA CEJHUIE YIIPABHOI' OBOPA
oapxane 26. 12. 2025. ronnne

1. IETPUR 30PAHA, mumiommpanu mnpaBHHK, pohena 10. 4. 1990. romume,
VIIUCVYIJE CE 16. 1. 2026. roaune y menuk agBokara AjBokarcke komope Bojsoaune,
ca CeUIITeM aJBOKaTCKe KaHmenapuje y baukoj Tomonu, ['maBHa 23.

2. JEBPEMOBWh BOI'IAH, nunnomupanu npaBHuK, pohen 7. 6. 1997. ronune,
VIIMCVYIJE CE 16. 1. 2026. ronune y Mmenunk agBokara AnBokarcke komope Bojsoaune,
ca CeIITeM aJ[BOKaTcke kaHnenapuje y lllnmanosnuma, Jleuka 9.

3. IIYPJAHAI] HUKOJIA, nunnomupanu npaBHHK, poher 9. 8. 1999. roaune,
VIIMCVYIJE CE 16. 1. 2026. rogune y Mmenuk agBokara AnBokarcke komope Bojsoaune,
ca cequIITeM aJBoKaTcke kaHuenapuje y Kosuny, Case JankoBa 37, [aj.

4. KAJEBU'h IIBETA, aumuiomupanu npaBHUK, pohena 27. 3. 1959. roaune,
VIIMCVYIJE CE 16. 1. 2026. rogune y Mmennk agBokara AnBokarcke komope Bojeoaune,
ca CeqUINTeM aJBOKaTCKe KaHIenapuje y Bpumy, XKapka 3pemanuna 16.

5. KPAJHOBU'h MUJIAH, nunnomupanu npaBHHK, pohen 27. 10. 1987. roaune,
VIIMCVYIJE CE 21. 11. 2025. rognae y Mimenuk agBokata AnBokarcke komope Bojsoaune,
ca ceauIITeM ajBoKaTcke kaHuenapuje y [lanueBy, CteBana Lllynspukia 88.

6. MAJCTOPOBU JEJIEHA, nurutoMupany npaBHUK, pohena 27. 8. 1992. ronu-
ue, YIIMCVYIJE CE 16. 1. 2026. ronuHe y MiMeHuK anBokata AnBokaTcke komope BojBonu-
HE, ca CeAMLITEM aJIBOKaTcKe KaHuenapuje y Bpbacy, [parana I'pybuha 14.

7. HEIIWR BIAAUMUP, nunnomupanu npaBHuk, pohen 17. 3. 1993. roaune,
VYIIUCVYIJE CE 16. 1. 2026. ronuae y MMeHnk agBokata ABokaTcke komope BojBoamne,
ca ceguIITeM azBokaTcke kaHuenapuje y Hosom Cany, 'pukomkosncka 1.

8. PAJAHOBUR MAPKO, numutomupanu npaBHuK, poheH 15. 1. 1995. roaune,
VIIUCVYIJE CE 16. 1. 2026. ronquae y MMennk agBokata ABokaTcke komope BojBoamne,
ca ceuInTeM anBokatcke kaHuenapuje y HoBom Cany, Bojeohanckux 6purana 20.

9. BEJIEMUP BOJAH, nunnomupanu npasHuK, pohen 16. 3. 1996. rogune, YIIU-
CVIJE CE 16. 1. 2026. rogure y IMeHuk agBokata AnBokaTcke kKomope BojBonmune, ca
cequiITeM ajaBokarcke Kanuenapuje y Hosom Cany, Jlaze Koctuha 14, cran 32.

— BPUIE CE u3 Mmenuka ansokarckux npunpasank BEJIEMUP BOJAH, anso-
KaTCKHU NpUIpaBHUK kox Benemup Muozpara, ansokara y Hosom Cany, ca nanom 15. 1.
2026. ronuHe 300r yrnuca y IMeHHK agBOKaTa oBe KOMOPE.

10. YIIMCYJE CE y MMeHHK aJBOKAaTCKUX NPHUIPaBHUKA AIBOKATCKE KOMOpE
Bojsonune y HoBom Cany BYJIAJUR [IETAP, pohen 21. 7. 1995. roaune, Ha aaBoKart-
CKO-TIpUIIPaBHUYKY BexOy kox Mpkuh bHopha, anokara y CyGorunm, gana 16. 1. 2026.
TOJIMHE, y TPajarby O]l IBE F'OJIMHE.

11. YIIUCVYJE CE y MMeHHK aBOKaTCKUX NPHIPAaBHUKA ABOKaTcke Komope Boj-
Boaune y Hosom Cany OBPAJIOBU'R AHJIPEA, pohena 30. 11. 2001. roaune, Ha aaBo-
KaTCKO-IIPUNPaBHNUKY BexOy koa babosuh Hropa, ansokara y Hosom Cany, nana 16. 1.
2026. ronuHe, y Tpajamy O] IBE TOJMHE.

12. VIIUCVYIJE CE y IMeHHK agBOKaTCKUX MPUIIPaBHUKA AJTBOKaTcke komope Boj-
Boaune y Hosom Cany MAHOJJIOBU'h KPUCTUHA, pohena 16. 7. 2000. roaune, Ha
a/IBOKAaTCKO-TIPUIPAaBHUUKY BexkOy kon Pamosuh Hebojmre, anBokara y HoBom Cany, nana
16. 1. 2026. roguHe, y Tpajamy O IBE TOIUHE.
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13. YIIUCYJE CE y MMeHuK ajBOKaTCKUX INpUIpaBHHKAa AJBOKATCKE KOMOpE
Bojsomune y HoBom Cany KYKOJb CTEDAH, poher 29. 1. 2002. roauHe, Ha aJBOKaT-
CKO-TIPUINpaBHUUKY BexkOy kox Mupkosuh bojana, ansokara y Hosom Cany, nana 16. 1.
2026. ronuHe, y Tpajamy O JBE FOANHE.

14. YIIUCVYIJE CE y MeHHK aIBOKaTCKHX MPUIPaBHUKA AJBOKaTCKe kKoMope Boj-
Boaune y HoBom Canxy CAMAPIINR CAPA, pohena 22. 1. 1998. rogune, Ha aJBOKAaTCKO-
-MpUITPaBHUYKY BexOy kox BojunoBuh Muoppara, agsokara y Hosom Cany, mana 16. 1.
2026. ronuHe, y Tpajamy O JIBE TOJIUHE.

15. YIIUCVYIJE CE y MeHHK aIBOKaTCKHX MPUMPaBHUKA AIBOKaTCKe kKoMope Boj-
BoguHe y HoBom Cany KYJbAHUU'R BVYK, pohen 7. 6. 1999. ronuHe, Ha aIBOKATCKO-
-npunpaBHIUKy BexxOy kox [lonosuh Cphana, anBokara y HoBom Cany, mnana 16. 1. 2026.
rOJINHE, Y Tpajamy O] JBE TOJHHE.

16. YIIUCYJE CE y VMeHHK aJBOKaTCKHX NpHUIpaBHUKA AJBOKATCKE KOMOpE
Bojonune y HoBom Cany XAJHPUX UBAH, poljen 27. 3. 2003. roaune, Ha aJBOKAaTCKO
-npunpaBHIYKY BexOy kon CtanuBykoBuh ['opana, anBokara y HoBom Cany, mnana 16. 1.
2026. ronuHe, y Tpajamby O JBE FOANHE.

17. YIIUCYJE CE y VMeHHK aJBOKaTCKHX IPHUIPaBHUKA AJBOKATCKE KOMOpE
Bojomune y Hosom Cany MUIIKOBUR AJIEKCAH/IPA, pohena 6. 9. 1999. roauwne,
Ha aJBOKaTCKO-IPUIIPABHIUKY BexOy kon Pamau Jlynhepun Tamape, agBokara y HoBom
Cany, nana 16. 1. 2026. roaune, y Tpajamy 0[] JB€ FOJMHE.

18. YIIMCVYJE CE y MMeHuK aiBOKaTCKUX IpUIpaBHHKA AJBOKATCKE KOMOpE
BojBonune y HoBom Camy BPKh MBA, pohena 7. 11. 2001. rogune, Ha aJBOKATCKO
-puIpaBHUYKY BexOy koj Konpusuna JIumurpuja, ansokara y Hosom Cany, nana 16. 1.
2026. ronune, y Tpajamy O JIBE TOAUHE.

19. YIIMCVYIJE CE y MeHHK aIBOKaTCKHX NMPUIPaBHAKA ABOKaTCKe Komope Boj-
BoauHe y HoBom Cany KAPAHOBUH TEOJIOPA, pohena 9. 7. 1997. rogune, Ha aaBo-
KaTCKO-IIpuIpaBHUUKy BexOy kox Pamyn Cphana, anBokara y HoBom Cany, nana 16. 1.
2026. ronuHe, y Tpajamy OJ JIBE TOAWHE.

20. YIIMUCVYIJE CE y MeHuKk agBOKaTCKUX IpHUIIPaBHUKA ABOKaTcke KoMmope Boj-
BoauHe y HoBom Camy JIVKOBUHR TEOJOPA, pohena 14. 11. 2000. ronuHe, Ha aaBO-
KaTCKO-NpunpaBHuuKy BexOy kox [llibuBap BiaoBuh Mupjane, ansokara y Hosom Cany,
nmaHa 16. 1. 2026. rogune, y Tpajamky OJ IBE TOIUHE.

21. YIIUCVYIJE CE y menuk agBoKaTCKUX IpHITpaBHUKA ABOKaTcke koMmope Boj-
Boaune y HoBom Cany [TIETKOBUR JIVIBA, pohena 9. 4. 2001. ronune, Ha agBOKATCKO-
-IpUNpaBHUYKY BexOy kox Maposuh XKesbka, anBokata y Hosom Cany, nana 16. 1. 2026.
TOJIMHE, y Tpajary OJ ABE T'OJUHE.

22. VIIUCYJE CE y MMeHuK a/JBOKaTCKHX NpHUIpPaBHUKA AJBOKATCKE KOMOpE
Bojsomunae y HoBom Cary MAPTUHOBU'h EMUIINIJA, pohena 23. 6. 1998. ronune, Ha
aJIBOKAaTCKO-NpUIpaBHUUKY BexkOy kox Mapuh Coduje, anBokata y HoBom Cany, nana 16.
1. 2026. roguHe, y Tpajamby O JBE FOANHE.

23. VIIUCYJE CE y MMeHHK a/JBOKAaTCKHX NpHUIpPaBHUKA AJBOKATCKE KOMOpE
Bojsomune y Hosom Cany KAPA'h MUJINLIA, pohena 13. 5. 1999. roaune, Ha aaBOKaT-
CKO-TIPHITPaBHUYKY BexOy kox Pagmanosuh Jenene, anBokata y Hosom Cany, nana 16. 1.
2026. ronune, y Tpajamy O BE TOAUHE.

24. VIIUCVYIJE CE y MeHHK aJBOKaTCKUX MpUNIPaBHUKA ATBOKaTcke komope Boj-
Boaure y Hosom Cany [IEPOBU'R JOBAHA, pohena 2. 7. 2000. roauHe, Ha aBOKaTCKO-
-mpunpaBHUYKY BexkOy kox Msxosuh Camre, anBokata y HoBom Cany, mana 16. 1. 2026.
TOJIMHE, Y TPajatby O] IBE I'OJIMHE.

1253



Tacuux Ageoxaiticke komope Bojeogune, 6p. 4/2025.

25. BPUIIE CE u3 MmMenuka anBokata Ansokarcke komope Bojsonnae BPXKMTHA
I'OPJAHA, anBokat y baukoj [lanannu, ca manom 31. 12. 2025. roguHe Ha JTUYHU 3aXTEB.

— MMeHoBana 3anpkaBa wiaHcTBO y IlocMpTHOM Qonmy AJBokaTtcke KoMope
BojBoaune.

— MumkoB Xopsat lyma, agsokar y baukoj Ilanannu, mocrasspa ce 3a mpey3uma-
TeJba aJIBOKATCKe KaHIIeNapuje.

26. BPULIE CE u3 Nmennka agBokara Anokatcke komope Bojomune CYBAIJ-
[IMh HEHA/L, anBokat y HoBom Cany, ca nanom 31. 12. 2025. ronuHe Ha JIUYHU 3aXTEB.

— VimenoBanm 3azapkaBa wiaHcTBO y IlocMmptHOM ¢oHy AnBokaTrcke Komope
Bojsonune.

— Kuexesuh Mununa, agpokat y Hosom Cany, mocraBjba ce 3a Hpey3HMaTesba
a/IBOKATCKe KaHIIeTapHje.

27. BPULIE CE u3 Nmenuka agBokata AnsokaTcke komope Bojsoanne BEPRAH
CJIABKO, ansokar y HoBom Cany, ca nanom 15. 12. 2025. roguHe Ha JIMYHU 3aXTEB.

— MMenoBanu 3anpkaBa unaHcTBO y IlocmMpTHOM ¢onay AnBokarcke KOMope
BojBonune.

— bephan JKuBko, ansokar y HoBom Cany, mocraBiba ce 3a pey3uMaTesba aJBOKaT-
CKe KaHIenapHuje.

28. BPUIIE CE n3 Mmenuka ansokata Ansokatcke komope Bojsomune ITOJBA-
KOBWH MUPA, agsokat y CyboTtuuu, ca nanom 31. 12. 2025. rogune, Ha TUYHH 3aXTEB.

— VimenoBana 3aapkaBa wiaHcTBO y [locMpTHOM (oHIY ANBOKAaTcKe KOMOpe
Bojsonune.

— IlospakoBuh [ladua ['opaana, ansokat y CyGoTHIIM, TOCTaB/ba CE 3a MPEy3uMaTe-
Jba aJ[BOKATCKe KaHIeNapuje.

29. BPUIIE CE u3 MmeHnKa aABOKaTCKUX MPHUIpaBHUKA ABOKaTcKe komope Boj-
BoauHe PAJIOJUYN'Hh MUJIUIIA, anBokaTcku npunpaBHUK y Pymu, Ha aaBOKaTCKO-IpU-
MMpaBHUYKO] BexOM kon Manernh Brnaaucnasa, anBokara y Pymu, ca manom 5. 12. 2025.
TOJIMHE.

30. BPUIIE CE n3 Mmennka agBoKaTCKUX IPHIIPaBHUKA ABOKAaTCKe komope Boj-
BognHne PKMAH MUJIKA, anBokaTrcku mpuIipaBHUK y beodnHy, Ha aBOKAaTCKO-TIPUIIPaB-
HUYKO] BexOM kox MwunoBanouh JoBaHe, anBokata y beouunny, ca manom 28. 11. 2025.
TOJIMHE.

31. BPULIE CE u3 MmeHnka aBOKaTCKUX MPHIIpaBHUKA ABoKaTcke komope Boj-
Bogune JOBAHOBIWh MAPKO, anBokarcku npunpasuuk y Hoom Cany, Ha aBOKaTCKO-
-punpaBHIYKO] BexOn kon I[lerposuh bornmana, agBokata y HoBom Cany, ca manom 24.
12. 2025. ronuse.

32. BPUIIE CE n3 Mmennka agBoKaTCKUX IPHIIPaBHUKA AJBOKaTCKe komope Boj-
Boaune JJUMUTPOB HUKOJIA, agsokarcku npunpaBauk y HoBom Cany, Ha aiBOKaTCKO-
-NIPHUIIPABHUYKOj BexOn kox Mutpeckn ®ununa, ansokara y HoBom Cany, ca nanom 1. 12.
2025. ronuHe.

33. BPUIIE CE wu3 unanctBa [locmpTHOr oHma AnsokaTcke komope Bojsosune
CTOJUWJBKOBUh JAPATOCJIAB, anBokar u3 Ilanuera, ca manom 25. 8. 2025. roaune,
yCIel CMpPTH.

34. BPUIIE CE wu3 unanctBa [locmpTHOr oHna AnsokaTcke komope Bojsoauue
BYKBWUh PAJIMUIIA, ansokat u3 3pemanuHa, ca aaHom 26. 9. 2025. roaune, ycien
CMPTH.
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35. Y3UMA CE HA 3HAWBE na TOMUh MUJIAHY, anBokary y CyOGoruiw,
MIPUBPEMEHO TIpECTaje MpaBo Ha 0aBJbEH-E aABOKATYpOM 300r OojoBama, moueB ox 22. 11.
2025. ronune.

— Bamunat Buktopuja, anBokat y Cy6oTuiu, oapeljyje ce 3a IpuBpEeMEHOT 3aMEHHKA.

36. Y3UMA CE HA 3HAE na 3bYRHOBUWHR CABMU, ansokary y Onarnuma,
IIPUBPEMEHO IIPEcTaje MpaBo Ha 0aBJbEHE aJBOKATYpOM 300T MOPOIMIECKOT OJCYCTBA M
0JICyCTBa paju Here jnereta y nepuoay ox 1. 12. 2025, rogune no 30. 11. 2026. roaune.

— Ilemwmh Mumnan, ansokar y Oyanuma, onpelyyje ce 3a mpUBpEeMEHOT 3aMEHHKA.

37. Y3UMA CE HA 3HAIE na MAPUR LAITI TOPJIAHU, anBokary y Byphe-
BY, IIPUBPEMEHO IpecTaje MpaBo Ha 0aBJbCHC aIBOKATYPOM 300T 00JI0Bama y MEPUOIY O
15. 11. 2025. ronune go 15. 5. 2026. roguse.

— IlaBkoBuh Munan, anBokar y Hoom Cany, onpehyje ce 3a mpuBpeMeHOT
3aMeHUKa.

38. Y3UMA CE HA 3HAWBE na MUJIMHKOBWHR MAIJU, ansokary y HoBom Ca-
Iy, IPUBPEMEHO TIpecTaje NMpaBo Ha 0aBJbEIbEe aJBOKATYPOM 300T OACYCTBA pajau moceOHe
Here aereta y nepuony ox 18. 12. 2025. romqune o 18. 2. 2026. roguse.

— CreBanosuh I'oppana, agBokar y Hoom Cany, oapelyje ce 3a mpuBpemeHOr
3aMeHUKa.

39. YV3UMA CE HA 3HABE na KAHAYKW MUHMU, agsokatry y HoBom Cany,
MIPUBPEMEHO MpecTaje MpaBo Ha OaBJbEHE aABOKATYPOM 300T OACYCTBA paau MoceOHe Here
nereta y nepuony oz 22. 12. 2025. rogune o 22. 6. 2026. rogune.

— Bepowa boxunap, amsokar y Hosom Cany, ozapehyje ce 3a mnpuBpemeHOr
3aMEHUKa.

40. Y3UMA CE HA 3HAIE na I'PYJUh TAMAPH, ansokary y HoBom Cany,
NIPUBPEMEHO IpecTaje MpaBo Ha 0aBJbEHE aJBOKATYpPOM 300 MOPOIUIBCKOT OJICYCTBA M
OJICyCTBA paau Here ferera y nepuony ox 1. 12. 2025. rogune mo 30. 11. 2026. roguse.

— AnhenkoBuh Hemama, agBokat m3 Hosor Canma, ompeljyje ce 3a mpuBpeMeHOT
3aMEHHKA.

41. Y3UMA CE HA 3HAE na HAJIPJBAHCKU MBAHU, agokaty y HoBom
Cany, mpuBpeMeHO IpecTaje MpaBo Ha 0aBJHEIHE aBOKATYPOM 300T MOPOIUIHCKOT OZCY-
CTBa U OJICYCTBA pajy Here aerera y nepuoay ox 4. 4. 2025. rogune 1o 3. 4. 2026. roaune.

— Huxonuh Mapko, agBokar u3 Pymenke, ozpelyje ce 3a mpuBpeMeHOT 3aMeHHKa.

42. Y3UMA CE HA 3HABE na BECEJIMHOBUR [TPEJIPAT'Y, anBokary y Ho-
BoM Cajy, IpUBpeMEHO IIpecTaje IpaBo Ha 0ABJBEH:E AJBOKATYpPOM 300T 00JOBama MOYeB
on 5. 12. 2025. roaune.

— JoBuh PaguBoje, ansokat y HoBom Cany, oapelyje ce 3a mpuBpeMeHOT 3aMEHHKA.

43. Y3UMA CE HA 3HABE na WIMh JAHWJEJIU, agsokaty y HoBom Cany,
HPUBPEMEHO MpecTaje NpaBo Ha 0aBJbEHE aABOKATYPOM 300I HOPOAMIBCKOT OZCYCTBA M
olcycTBa paau Here nerera y nepuony on 30. 11. 2025. romune no 29. 10. 2027. ronune.

— Paym Mununa, ansokat u3 Hosor Cana, oapeljyje ce 3a mpuBpeMeHOT 3aMCHHUKA.

44. Y3IMA CE HA 3HABE na je HUKOYEB BABA, anBokat y ITaHueBy, Ha-
craBmia ca pagoM gana 1. 12. 2025. rogune, HAKOH IITO jOj je MPUBPEMEHO OMIIO MTPECTAIIO
IIpaBO Ha 0aBJbEH-E aJBOKATYPOM.

— IponanoBuh Joan, agBokat y IlaHueBy, pa3periaBa ce Ay>KHOCTH ITPUBPEMEHOT
3aMEHUKa.
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45. Y3UMA CE HA 3HABE na je PAJIMH XEJIEHA, ansokat y HoBom Cany,
HacTaBHJIa ca pajgoM jpana 22. 12. 2025. roguHe, HAaKOH IITO je MPUBPEMEHO IpecTallo mpa-
BO Ha 0aBJbEIHE ATTBOKATYPOM.

— KoBaueBuh ['opnana, agsokar y HoBom Cany, paspemaBa ce Ay>KHOCTH IIPHUBpE-
MEHOT 3aMEHHKA.

46. Y3UMA CE HA 3HAE na je AHBEJIKOBUH® BUJbAHA, ansokat y HoBom
Capny, HacTaBmia ca pagoM mana 1. 11. 2025. rogune, HaKOH IITO jé IPUBPEMEHO IPECTAI0
paBo Ha 0aBJbEHE AABOKATYPOM.

— Anbhenxosuh Hemama, anBokatr y HoBom Cajny, pa3periaBa ce 1y>KHOCTH IIPHUBpe-
MEHOT 3aMEHHKA.

47. Y3UMA CE HA 3HABE na je TOJIMh TUJAHA, axBoxar y Hosom Cany,
HacTaBWia ca pagoMm fana 1. 1. 2026. rogwHe, HAKOH IITO jOj jeé TMPUBPEMEHO IIPECTAIIO
MpaBo Ha 0aBJbEHE aABOKATYPOM.

— hyphesuh Brnagumup, ansokat y HoBom Cany, pasperaBa ce Ay>KHOCTH IIPHBpe-
MEHOT 3aMEHHKA.

48. Y3UMA CE HA 3HAIE na je JEPKOB TEOJIOPA, anBokar y 3pemaHuny,
MIPOMEHMIIA MPEe3UMe Koje cafa riacu MusocassbeBuh.

49. Y3UMA CE HA 3HABE na je BYIINH PAAYJIOBU'h JOBAHA, angBokar y
Hosom Cany, npomMenmia npe3ume kKoje cana riaacu bymuh.

50. Y3UMA CE HA 3HABE na je BEJIMYKOBIWH 3BE3/IAHA, ansokat y Ho-
BoM Cany, mpoMeHMIa pe3nMe Koje cafa riacu Mumkosuh.

51. Y3UMA CE HA 3HABE na je IPUHUK TABA, axsokar y Hosom Cany,
NIpOMEHMIIa pe3uMe Koje caia riacu Jpuauh [TaBnosunh.

52. Y3UMA CE HA 3HABE na je CTOKWUh CJIABKO, agBokaTCKH MpHUIIPaB-
HuK y HoBom Cany, mpekuHyo aJBOKaTCKO-TIPUNpaBHUYKY BexOy kxon [lyOajuh [ejana,
anBokara y Hosom Cany, mana 11. 12. 2025. roaune, Te ga MCTy HacTaB/ba kox Manuh
Onusepa, aasokata y HoBom Cany, nana 12. 12. 2025. ronune.

53. Y3UMA CE HA 3HAIE na je MUJATOBUR TAPA, anBokaTckn mpuipas-
nuk y HoBom Cany, mpeknHya aBOKaTCKO-IIPUIIPABHNYKY BexkOy kox XKugummh [Jlparu-
e, anBokata y Hosom Cany, nana 15. 12. 2025. roaune, Te 1a UCTy HacTaBjba Ko JaHes-
cku Anekcanzpa, aasokata y Hosom Cany, nana 16. 12. 2025. ronune.

54. Y3UMA CE HA 3HAIE na je MAJIEIIIEBUR ABA, anBokaTcku npHIpas-
nuk y HoBom Cany, npeknHyna agBOKaTCKO-IPUIPAaBHUUKY BexkOy kox IIpomuh 3opana,
anBokata y HoBom Cany, mana 30. 11. 2025. roguse, Te oa UCTy HactaBiba Kon JloHuap
3opane, anBokara y HoBom Cany, nana 1. 12. 2025. roaune.

55. Y3UMA CE HA 3HAWE na cy Cphenouh bommakosuh 3Bje3nana, agBokar
y HoBom Cany, n Tpuunuh [dyman, axsokar y Hosom Cany, ocHOBanm 3ajeTHHUKY aaBoO-
Karcky Kauuenapujy ,,Cphenosuh Tpuunuh” ca cemumrem y HoBom Cany, @yromka 2,
moveB o 15. 12. 2025. rogune.

56. Y3UMA CE HA 3HAIE na je MUKVYJIMh BOXUJAP, ansokar y LipBenku,
MPEeCeNno CeUIITE aJBOKaTCKe KaHenapuje y Combop, locuteja O6panosuha 13, moues o
1. 1. 2026. ronune.

57. Y3UMA CE HA 3HABE na je AHAOHOBWH MUMJIAH, agsokar y Mausan-
cK0j MHTpOBHIH, IPECENNO CBOjy aABOKATCKY KaHIleIapujy Ha aapecy Cseror Jumutpuja
op. 401, moue ox 1. 1. 2026. roause.

58. Y3UMA CE HA 3HAWE na je TOMUK JEJIEHA, agBokat y Cpemckoj
MuTtpoBuIY, TMpecenia CBOjy alBOKATCKy KaHIenapujy Ha aapecy Cseror Jlumutpuja
Op. 21/2, moues ox 15. 1. 2026. rogune.
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59. Y3UMA CE HA 3HAE na je OJThAH CJIOBO/IAH, agBokat y 3pemanuty,
MIPECENNIIO CBOjy aJBOKATCKy KaHIEIapHjy Ha aapecy JeBpejcka 0p. 3/36, moues ox 22. 12.
2025. ronune.

60. Y3UMA CE HA 3HABE na je PAJIOCABJBEB CJIABKO, anBokar y 3pema-
HUHY, [IPECETINO CBOjy aJBOKATCKY KaHIeNapujy Ha axpecy [ mmuasujcka Op. 25, mo4yeB ox
1. 1. 2026. rogune.

61. Y3UMA CE HA 3HABE na je BJEKIIh AJIEKCAH/IPA, ansokat y HoBom
Cany, npecennia CBOjy aJBOKaTCKy KaHIeJIapujy Ha aapecy bamsakosa Op. 1, moues ox 19.
12. 2025. ropuHe.

62. Y3UMA CE HA 3HABE na je JOKMh CUHUIIA, axBokar y Hosom Cany,
[pecesno CBOjy aJBOKATCKy KaHIenapujy Ha aapecy Jlase Kocruha 6p. 15, 6. copat, cran
Op. 53, moueB ox 1. 1. 2026. romune.

63. Y3UMA CE HA 3HAIE na je AJIJEKCU'R CJIADAHA, ansoxar y HoBom Ca-
1y, Ipeceinia CBOjy aJBOKAaTCKy KaHIenapujy Ha ajapecy Bace Crajuha 6p. 8, cran 0p. 2,
mogeB of 1. 1. 2026. roxune.

64. Y3UMA CE HA 3HABE na je MAJIMHOBUh MAPUJA, anBokar y HoBom
Cany, mpecennia CBOjy alBOKaTCKy KaHIenapujy Ha anpecy Bace Crajuha Op. 8, ctan Op.
2, moueB ox 1. 1. 2026. rogune.

65. Y3UMA CE HA 3HAE na je BOCUH HEMABA, ansokar y Hosom, Cany,
MIPECeNIno CBOjY aJBOKATCKY KaHIenapujy Ha aapecy JKenesnuuka 11/1V, cran Op. 3, moyen
ox 3. 12. 2025. roaune.

66. Y3UMA CE HA 3HABE na je BYIIUR PAJITYJIOBUh JOBAHA, agBokaT
y HoBom Cany, npecenmina cBojy aABOKaTCKy KaHIelIapHjy Ha anpecy JKenesnnuka Op. 3,
noveB of 1. 12. 2025. roaune.

67. Y3UMA CE HA 3HABE na je PYKU'h MUJIOBAH, ansoxar y HoBom Cany,
IIPECceINo CBOjY aJBOKATCKy KaHIeNIapHjy Ha aapecy CrpakuioBcka Op. 16, cran 6p. 111,
nmoveB o 15. 12. 2025. roaune.

68. Y3UMA CE HA 3HAIE na je KY3MAH CAHJPA, ansokar y HoBom Cany,
IIpecenia CBOjy aJBOKAaTCKy KaHIenapHujy Ha ajgpecy Bace Crajuha 6p. 8, cran 6p. 2, mo-
yeB o 1. 1. 2026. rogune.

69. Y3UMA CE HA 3HAWE na je OITAUMHh MUPKO, agBokat y HoBom Cany,
IIPECEINO CBOjy aJBOKATCKy KaHIeTapHjy Ha agpecy CrpaxuinoBcka Op. 16, moues ox 1. 1.
2026. roguse.

70. Y3UMA CE HA 3HABE na je IPUHWUR ITABJIOBU'h TAIbA, anBokat y
HosoMm Cany, nmpecenuiia cBojy aJBOKaTCKy KaHIETapHjy Ha aapecy Ctpaxmioscka Op. 16,
1. cuipar, cran 6p. 111, noues ox 8. 12. 2025. roxuse.

71. Y3UMA CE HA 3HAIE na je EP/IEJbAH HEMAIA, ansokat y HoBom Ca-
Iy, IPECEIINO CBOjy aBOKATCKY KaHLEIapHjy Ha aapecy 3maj JoBuHa 26, mokan 103, moues
oxn 1. 12. 2025. roause.

72. Y3UMA CE HA 3HABE na je TOJOPOBUH MAPKO, axBokar y HoBom
Cany, mpecenno CBOjy aABOKAaTCKy KaHIIeTIapHjy Ha anpecy bynesap EBpomne 2A, cmpar 2,
cran 6p. 9, moues ox 1. 12. 2025. roaune.

73. Y3UMA CE HA 3HAIBE na je IHTMMIINH AJIJEKCAH/IPA, angsokat y HoBom
Capy, mpecennia CBOjy alBOKaTCKy KaHIenapujy Ha aapecy [Ipumopcka Op. 88, moueB ox
5.12.2025. roguse.

Viapasnuu ogbop
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CAIPKAJ ITTACHUKA AKB 3A 2025. TOAUHY

YWIAHIHA

Ip MUOIPAT JOBAHOBUH
O 3Havajy mpaBHODUIO30PCKOT MH-
nubemha 3a 0aBlbeEbe aJBOKATYpoM, 1,
cTp. 5.

MIODRAG JOVANOVIC, Ph.D.
On the Significance of Legal-Philosoph-
ical Reflection for Practicing Law, 1,
crp. 24.

Ip MAPK JIOIIIOHI]

Ip AJITTAP JIOIIOHIT
OO0jeKTHBHOCT MpaBa W MPABEIHOCTUH —
¢urype Tpeher (Xeren, Koxes, JleBu-
Hac), 1, ctp. 43.

MARK LOSONC, Ph.D.

ALPAR LOSONC, Ph.D.
The Objectivity of Law and Justice —
Figures of the Third (Hegel, Kojéve,
Lévinas) 1, cTp. 62.

Jp TOPAH JAJOBU'R
O 3Hayajy GuI030(CcKONPaBHOT MHUIILIBE-
Bba 33 NpPaBHUKE MpaKkTH4Yape — jelaH

IpUMep U3 Halle CyJICKe mpakce, 1, cTp.
82.

GORAN DAJOVIC, Ph.D.
On the Importance of Philosophy of Law
for Lawyers — a Case Study From Our
Judicial Practice, 1, ctp. 97.

JIp BOJAH CITAUTh
TexHuuKka U MHCITUpPATHBHA (Guio3oduja
npaBa: aBOKAaTCKO pacyhuBame U Be-
mTa4yKa HHTEIUTeHImja, 1, ctp. 112.

BOJAN SPAIC, Ph.D.
Technical and Inspirational Philosophy
of Law: Lawyers’ reasoning and Artifi-
cial Intelligence, 1, ctp. 132.
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MAPUIA MUIINH
Hepenmeu npoGiiemu npasjie U BemITa-
Ka MHTENUreHnumja, 1, crp. 152.
MARICA MISIC
Unsolvable Problems of Justice and Arti-
ficial Intelligence, 1, ctp. 183.

MAT'JAJIEHA ITPUMOPAILL
IIpaBHHE cycTaB mpe] H3a30BUMa TEXHO-
JIOLIKOT HampeTka, 1, ctp. 210.

MAGDALENA PRIMORAC
The Legal System in the Face of

Technological Advancement, 1, ctp.
227.

CTEBAH ALIMh
TMoctymak 3amTuTe O[] 3710CTaBJ/hbarba Ha
pajly Ha HHBOY IOCJOJaBI@a y aomahiem
npasy, 1, cTp. 245.

STEVAN ADZIC
Procedure for Protection Against Work-

place Harassment at the Employer Level
in Domestic Law, 1, ctp. 264.

JEJIEHA C. PAJIMAHOBUWR
Hckibyuere IPOTUBIPABHOCTH KO/ KPH-
BUYHOT JIeJla HEeOBIAIheHo IPHCITyIIKH-
Bame U CHUMameE, 2, cTp. 331.

JELENA S. RADMANOVIC
Exclusion of Unlawfulness in the Crimi-
nal Offense of Unauthorized Wiretapping
and Audio Recording, 2, ctp. 353.

Jp MUJIMJAHA BYXA
(He)noBospHa mpouecHa mpasa omrehe-
HOI' y KpUBUYHUM nocrynuuma y buX
(ue) omoryhasajy 60pOy MpOTHB TPrOBH-
He Jpyuma, 2, ctp. 375.



Canpxaj [nacnuxa AKB 3a 2025. ronuny, ctp. 1258-1261.

MILIJANA BUHA, Ph.D.
(In)sufficient Procedural Rights of the
Injured Party in Criminal Proceedings
in Bosnia and Herzegovina (Dis)Enable
Fighting Against Human Trafficking, 2,
crp. 398.

BOJAHA APCEHMJEBUhR
JocyhuBame HemarepujanHe IITETE Y
ciydajeBUMa HecTanux 06eba — HCKycTBa
MpUMeHe 3aK0oHa, 2, cTp. 423.

BOJANA ARSENIJEVIC
Awarding Non-Pecuniary Damages in
the “Missing Babies” Cases — Law En-
forcement Experiences, 2, cTp. 444.

PATKO 'ABPAHU'R
IlpuBpeMeHH U TOBpPEeMEHH paj Kao
001K (hIEKCHOMITHOT 3aMolybaBama, 2,
cTp. 465.

RATKO GAVRANIC
Temporary and Occasional Work
as a Form of Flexible Employment, 2,
crp. 481.
JEJJEHA PAJIJOBAHOBUH
VYroBop o pamy Ha oapeheno Bpeme
1 BEroBe 310ynorpeode, 2, cTp. 498.
JELENA RADOVANOVIC

Fixed-Term Employment Contract and
Its Abuses, 2, ctp. 517.

Jp BUJbAHA JIETIOTUh
Knumarcke mpoMeHe H 3aIiTuTa KHUBOT-
HE CpeAnHe Kao JbYACKO mpaBo. IIpakca
EBporickor cyaa 3a Jbyjacka mmpasa, 2,
ctp. 535.

BILJANA LEPOTIC, Ph.D.
Climate Change and Environmental Pro-
tection as a Human Right. Case Law of
the European Court of Human Rights, 2,
cTp. 549.

JIp BEJbKO TYPABLAHUH

Jp MITAJIEH JEJIMYNhR
[IpHHIKI HeKaKaBamba KPTaBa TPro-
BUHE JbyIuMa — Mel)yHapoqHu TpaBHH
cTaHgapau u ctawe y Penyonuiu Cpou-
ju, 3, cTp. 638.

VELJKO TURANJANIN, Ph.D.

MLADEN JELICIC, Ph.D.
Principle of Non-Punishment of Victims
of Human Trafficking — International

Legal Standards and the Situation in the
Republic of Serbia, 3, ctp. 664.

Jp MUJIAHA TINCAPUh
OTKpHBame MOPECKHX KPHBHUYHHX JIeja
y PemyGmumm CpOwuju, 3, ctp. 690.
MILANA PISARIC, Ph.D.
Detection of Tax Crimes in the Republic
of Serbia, 3, ctp. 715.
ITETPA CTAHOJEBU'h
Teopujcka pa3Marpama 0 HaKHA[M HeMa-
TepHjaliHe mTeTe 300r MOBpe/e NpaBa Ha
31IpaBy KHBOTHY CpeaMHYy, 3, cTp. 742.
PETRA STANOJEVIC
Theoretical Reflections on Compensa-
tion for Non-Pecuniary Damage Aris-
ing From the Violation of the Right to a
Healthy Environment, 3, ctp. 766.

PATKO TABPAHUh
Cyncka  3amrtuta  y30ymuBava, 3,
crp. 790.

RATKO GAVRANIC
Judicial Protection of Whistleblowers, 3,
crp. 810.

JEJIEHA PAJIOBAHOBUWh
Ipemeriitaj 3amocieHoOr Ha APYTH I0CA0

Kao Mepa pelllaBara BUIIKA 3aII0CIICHUX,
3, cTp. 832.

JELENA RADOVANOVIC
Employee Reassignment as a Measure
for Resolving Redundancy, 3, ctp. 851.

AhA BAJIIITH
HekoJIMKO OTBOPEHMX MHUTAMa Y BE3H Ca
[paBoOM Ha OTHpPEeMHHHY Yy PeryGuuim
Cp6uju, 3, ctp. 870.

ANJA BALSIC
A Few Open Questions Concerning the
Right to Severance Pay in the Republic
of Serbia, 3, ctp. 889.

Jlp CTOJAHA ITIETPOBUR
V3Bpliiekhe Ha HEMOKPETHOCTH KOja HHje
ylucaHa jep je eBUACHLMja YHHIITEHa
i ourrehena, 4, ctp. 959.

STOJANA PETROVIC, Ph.D.
Enforcement Against Real Estate That
Is Not Registered Because the Records
Have Been Destroyed or Damaged, 4,
ctp. 981.
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MAPUJA MUJIOJEBUR
Tlojam omrreheHor m »kpTBE KPUBUYHOT

Jiejia Kao KPUBMYHOIPOILIECHUX Cy0jeKa-
Ta, 4, crp. 1003.

MARIJA MILOJEVIC
The Concept of the Injured Party and the
Victim of a Criminal Offense as Crimi-
nal Procedural Subjects, 4, ctp. 1024.

MUOJIPAT A TOIIThH
Vma 11 MecTa perHTerparuju KoJ OTKa-
3a yroBopa o pamy 300r H30CTaHKa pe-
3yJITara paja Wik Hermocea0Bama 3Hamba
M CHOCOOHOCTH 3a o0aBJbarbe Iocia, 4,
crp. 1048.

MIODRAGA TOSIC
Is there Room for reinstatement in Cases
of Dismissal for failure to achieve Work
Results or for the lack of Knowledge and
Skills required to perform the Job?, 4,

ctp. 1070.
AHJIPUJAHA PUCTUR

Hoge dopme paia u pu3uk paiHe eKCILIO-
aTalnuje — MpaBHU acmekTy, 4, ctp. 1093.

ANDRIJANA RISTIC
New forms of employment and the risk
of labor exploitation — legal aspects, 4,
crp. 1111.

HATAJIMJA HEJEJbBKOBU'h
(He)obaBe3noct u mokasna chHara JIHK
aHaIu3€ y MaTEPHUTETCKUM U MAaTEPHU-
TeTckuM mnoctynuuma. IIpakca Epon-
CKOT cyJia 3a JbyAcKa mpasa, 4, cTp. 1131.

NATALIJA NEDELJKOVIC
(Non-)Mandatory Nature and Eviden-
tiary Value of DNA Analysis in Mater-
nity and Paternity Proceedings. Jurispru-
dence of the European Court of Human
Rights, 4, ctp. 1149.

JIEJAH TEP3Uh
Hesakonutn noxasu um Haupr 3akona

o mmeHama u gomyHama 3KII, 4, ctp.
1167.

DEJAN TERZIC
Illegal Evidence and Draft Law on
Amendments and Supplementations
to the Code of Criminal Procedure, 4,
ctp. 1209.

OCTAJIMA ITPNJIO3U U CAOIIIITEILA

Jp MUJTAHA TTMCAPUh
Opabpana mpakca u3 00JacTH KpUBUY-
Hor mpaBa: [IpuKymubame Mojaraka H3
MOOMIHOT TenedoHa y mpakcu Bpxos-
Hor (Kacamuonor) cyna 2014-2024, 1,
crp. 283.

JEJIEHA TOMUH

JKuBor wu crBapanamreo Musopana
Boruha. Ecej y wact Munopana boruha
(1913-2007), 2, cTp. 566.

Jp UBAH MUJINh
Opabpana mpakca U3 00JacTH KPUBHY-
HOT' mpaBa. YCJIOBHH OTIYCT Y IPAKCH
Bpxosnor (Kacaunonor) cyna, 2, ctp.
573.

Jp MAPKO C. KHEXXKEBWh
Opnabpana mpakca u3 obmactu Tpabhan-
CKOT TIpaBa, 2, cTp. 594.
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Jp MAPNJAHA TTAJBAHUWh
In memoriam. Ilpod. np @yana Cranko-
Buh, 3, ctp. 909.

3IPABKO JOCUh
JbMJbAHA BYJOBUHR
XKEJBKO KOUYh

CenTeHie W3 mpakce JIMCHUIIHHCKOT
cyna AKB, 3, ctp. 912.

Jp MUJTAHA TIMCAPUh
Opabpana mpakca BpxoBHor (kacarm-
oHor) cyna: CHUMIIM ca Kamepa 3a BH-
JIC0-Ha130p Kao [J0Ka3 y KPUBUYHOM MO-
CTYIKY, 3, cTp. 917.

CTE®AH I'AJMh
WBan Mwumuh, IIpexpuwajro tipaso.
THpupyunuk 3a iipuiipemy apagocygHol
uctiumia, 4, crp. 1211.



Canpxaj [nacnuxa AKB 3a 2025. ronuny, ctp. 1258-1261.

Jp UBAH MUJINh Jlp MAPKO C. KHEXXEBWUh
JI0XHBOTHH 3aTBOp y Mpakcu BpxoBHoOT Opabpana mpaxca u3 obmactu rpabhan-
(xacanuoHor) cyna, 4, ctp. 1213. CKoOr mpasa, 4, ctp. 1225.

Jlucra peuensenara, 4, crp. 1240.

* *

CAOIIIITEKBA CA CEJHULA YITIPABHOI' OIBOPA
AJIBOKATCKE KOMOPE BOJBOJAUHE

1, ctp. 307; 2, ctp. 609; 3, ctp. 934; 4, ctp. 1245.

*
% %

HUCIIPABKE

2, cTp. 564.
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HAYYHA ITOJIUTHUKA YACOIINCA

Hay4yHo moJbe u obsacr

Tacnux Agsokaiticke komope Bojeogune je HaydIHH 4acOIKC U3 T10Jba APYIITBE-
HO-XYMaHHCTHYKHX HayKa KOju 00jaBibyje panoBe U3 npaBHe HayuHe oOiactu. [llupa
Hay4Ha 00JIaCT K0jOj 4acOIMC MpUIajaa je o0JacT MpaBa U MOJUTUKOJIOIUje HA HAYMH
Ha Koju TO Tpornucyje [IpaBUITHUK O KaTEeropu3alliju U paHTHpamy HayuHUX Y4acoIuca.

TeMmaTcke ¥ TeopHjcKe CMepHHIIe

Yaconuc 06jaBibyje U3BOPHE HaydHE 4WiIaHKe, paclipaBe, IpaBHE €ceje, Orliesie,
IpUKa3e K\bHUra U Jpyre TeKCTOBE KOjU Ce OJHOCE HA MPaBO U IPABHY TEOPH]y, HCTO-
pujy npasa u ¢unozopujy mpasa.

ITocebHo, yacomnuc ce 06aBU TeMaMa y OKBUpPY Haj3HAauyajHUjUX IpaHa IpaBa
u To rpajaHCKOT IpaBa, KPHBUYHOT TpaBa, MelyHapogHOT mpaBa, pagHOT TpaBa U
yCTaBHOT IIpaBa.

TunoBu HCTPa’KMBaKka H PAl0Ba Yy YACOMUCY

PasioBu 1 pusio3u KOju ce 00jaBibyjy y 4aCOMUCY KATCTOPHIIY C€ y TPH TpyTie:

1. Hayynu uwiaHiM y Koje CHajaajy: OpUTHHAIHUA HAyYHU PajOBH, MPETJICIHH
paZoBH, KpaTKa CaOoMIITeHha, IPETXO[HA CAOMIITEHa, HAyYHE KPUTHKE M OCBPTH.

2. CTpy4HHM WIaHIM Yy KOje CIajajy: CTPYYHH pajoBH, WHPOPMATHUBHU IPH-
JI034, TIPUKA3H, CTPYIHE KPUTUKE TTOJIEMHKE, OCBPTH H €CEjH.

3. Ocrayii MpUJIO3M U CAOIIITeHa Y KOje CIaiajy YBOJHHUIHM, U3BCIITAJH O Py
Yyacomnuca, MpuKa3M CyACKe Mpakce, ypeaIHHuKa JOKyMEHTaluja Koja ce 00jaBibyje y
YaCOMMKCY, CAaOIIITCHha N31aBaya U yPEAHUIITBA, HEKPOJIO3U U CIUYHO.

IMoauTHKa KOHTPOJIe KBAJINTETAa U yHanpehema eTnke myGinkoBama
H aKaJieMcKe eTHKe

Hayunu u cTpyuyHHM pajioBH KOjU ce 00jaBibyjy Y YacONHCy pPELEH3Upajy ce
y CKJIaJy ca NPaBMJIHUKOM O MOCTYIKY peleH3uje [iacnuka Ageokaiticke Komope
Bojsogune. Y waconmcy ce mpHMemYyje IBOCTPYKa ClEla peleH3uja. Y MOCTYIKY
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Hayuna nonuTuka yaconuca, crp. 1262-1263.

perieH3upama 1 ypehusamwa [iacnuxa Agsoxaiticke komope Bojeogune 4naHOBU ype-
HMINTBA M PELEH3EHTH IY>KHU Cy Jia ce pyKoBoje cMmepHuiama Komurera 3a eTuky
ny6nukoBama (COPE). AyTopu koju npujaBibyjy CBOje pyKOIHCe pagyu 00jaB/bUBamba
y 4acomucy JyXKHH Cy Ja MOLITYjy CBE HalMOHAJIHE U Mel)yHapoJHe craHaapie ody-
Bamba aKaJIeMCKOI HHTETPUTETA M €THKY Y HayYHOM JICJIOBAY U IyOINKOBAmbY.

PayioBH 1 IPUITO3H KaTETOPHUCAHH KA0 OCTANIM MPIIIO3H U CAOMIITEHha HE HHICK-
CHpajy ce U He MPeJICTaBJbajy Je0 Hay4dHe U CTPyUHe rpalje yaconuca, He peLeH3HPajy
ce W He yjlaze y CTpyKTypy pajsoBa wacomuca. OHH Cy HCKIbYYHBO HH(POPMATHB-
HOT KapakTepa.

EnexrpoHcko ypehuBame yacomuca ocTBapyje ce y capaamu ca LleHTpoM 3a
eBayalujy y oOpazoBamy U HayllH.

Iacnux Agsokaiiicke komope Bojeogune je 9acolmc OTBOPEHOT MPUCTYIA.

JIpymITBeHa M KYJITYPHA yJI0Ia 4acoluca

VYnora [Macnuka Ageoxaiticke komope Bojeogune je cTBapame mpocTopa 3a
00jaBJbMBamkE pe3yliTaTa HAYYHHX HCTPAKUBara OJI 3Hayaja 3a MpaBHY HAyKy, Kao
¥ [IPOCTOpa 3a pa3MEeHy Hay4HOI M CTPYYHOI MHIIJbCH:A. Y OCTBapemy CBOje yJore,
9acOIMC HACTOjU Jia YHANpeIu IPaBHY KYJITYpy M KOJCTHjaJJHO pPa3yMeBame U
noceOHO J1a MOBEXe MPaBHY HAYKY Ca MPaBHOM MPAKCOM.

VY octBapemy cBoje yiore [1achux Ageoxatiicke komope Bojsogune ocnama ce
Ha CBOjy JICBEACCETOrOIUILLY TPAIHUIIM]y M3 KOT pasjiora ce moceOHo cTapa 0 yHarpe-
hewy kynrype cehama y obnactu mpasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PamoBu ce mocraBibajy mytem Iuiatdopme 3a
GJIEKTPOHCKO ypehnBame yacomnuca Ha JIUHKY: http://
aseestant.ceon.rs/index.php/gakv/user y ckiany ca
TEXHUYKUM YIyTCTBUMA 3a KOpUIINCHE TOT CHUCTE-
Ma uin Ha e-mail aapecy: info@glasnik.edu.rs.

IIpenajom Texcra, ayTop H3jaBibyje Oa TEKCT
HUje HU oOjaB/beH HUM TpuxBaheH 3a o0jaBsbHBa-
e Te na Hehe 6uTH mpenar 3a o0jaBjpUBame OMITO
KOM JIpyrom Meaujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAI] ayTOPCKOT TpaBa, 1a je 00aBeITeH O Ipa-
BuMa TpehMX JHLa U Jia je MCIYHHO 3aXTEBE KOjH
Tpomn3Ias3e U3 THX mpaea. [loceOHO ayTop u3jaBibyje
Jia Ipesiaje TEeKCT KOjU je HAcTao IOIITOBAKEM KO-
JIeKca aKaJIleMCKe eTHKe.

VYpenuumtBo [Tnacnuxa Aoeoxaiticke Komope
Bojsooune u pelieH3eHTH aHTa)XXOBaHU O] CTpaHe
4acoIuca y CBOM pajy PyKOBOZAE Ce€ HpernopyKama
u cMmepHulamMa KomuTera 3a eTHKY HyOJIMKOBamba
(COPE).

Bpcre pagoBa.— Yacomnuc o0jaBibyje OpuTH-
HallHe Hay4He pajioBe, NpErIeJHEe pajoBe, KpaTka
CaoMNIITEeHa, NPETXOHA CAOMNIITEHA, HAyYHE KpH-
THKE, CTPYYHE PaToBe, €Ceje U CCHTEHIE U3 CYACKE
npaxce.

O0uM m cTpykTypa Tekcra.— Jly)knHa Tek-
CTa 10 NpaBWIIy OIPAHUYCHA je Ha jellaH ayTOPCKU
TabaKk KOjU YMHU TEKCT ox 16 crpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHMX MECTa y pely IUTO
YKyITHO 4nHH OyxnHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctu ¢GoHT Times New
Roman Benuuune 12 pt, ¢ pazmakom usmely penosa
BpenHOCcTH 1,5 Ha cTpanunu A4 ¢popmara.

HacnoB unaHka HaBOIM c€ BEIMKHUM CIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHune, Gontom Times
New Roman, 6o, Benuuute 14 pt.

IopHACIOBH Ce THIIY HA CPCAMHH, BEIUKHM
CIIOBMMa, BelauunHa (GoHTa 12 pt U Hymepwuily ce
apanckuM OpojeBMMa. YKOIHMKO IIOJHACIOB HMa
BHIIE LEJIMHA, OHE CE O3HA4YaBajy aparckuMm Opo-
jeBnMma, kao: 1.1. — mMamuM OOWYHHMM CIIOBHMA,
BennunHa GouTa 12 pt, 1.1.1. — ManuM Kyp3uBHUM
cioBuMa, BeaudnHa onTa 11 pt.

Je3uk m mucmo.— Ynaniu ce npenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIH JIATHHHYKOM
MUCMY, WM Ha CHIVIECKOM je3UKY, WM Ha je3ulnMa
y ciyx6eHoj yrorpebu y bocan u XeprieroBunu u
y penyonukama [{proj l'opu nin XpBarckoj.

CKPAREHA ITPABUJIA HUTUPAIBA CA TPUMEPUMA

Hasoheme Kkmbura

Ipesume, Nuunmjan nmeHa. (rogmHa usnamwa). Ha-
cnog: Iloonacnos kwuze. Mecto u3nama: M3nasau

o Ilerposuh, I1. (2004). I1paso u ipasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry)xOeHH TITaCHUK

Hasoheme wianka U3 yaconuca

IIpe3nme, Vunnmjan mMeHa. (romuHa m3mama). Ha-
cioB wnaHka. Hasue uacoiiuca, BonymeHn (0poj),
CTpaHHLE 0J—710.

o Ilerposuh, II. (2014). Haknana mrere. /lpas-
Hux 90(3), 141-157.

Hagolemwe u3Bopa ¢ nHTepHeTa
Ipe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET ajipeca

o Ilerposuh, I1. (2014). Haknaoa wineiie. Ipey-
3eto: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca
Ilyn Ha3uB mpommca, Znacuio y kome je tpoiiuc ooja-
6/ber, Opoj I1acuiia / ToauHa 00jaBJbUBabA.

* 3akoH 0 obmuranuoHuM omHocuma, Cnyorcoenu
Znacuux PC, 6poj 36/2011, 99/2011, 83/2014. —
np. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTpanux nponuca

Ha3zuB uHCTHTYIM]jE KOja je MPOMKC JA0HENA, iYH HA3UG
ipoiiuca, MecTo 00jaBIbUBaba, TOANHA
* European Parliament, The Impact of German

Unification on the European Community,
Brussels, 1990.

Hasolhemwe nomahe cyncke npakce
Hasus cyzcke ouryke 1 Ha3UB Cya KOjH j€ OJUTYKY J0-
Heo, Opoj O/UTyKe U JaTyM OJUTyKe

* Ilpecyma Anenanmonor cyma y beorpanmy, Ikl
2137/2011. o 25. 5. 2011. rogune.

UnaHoy Koju ce Ipefajy Ha CPICKOM jE3HKY
MOpajy caapXaTH ¥ alCTPaKT U KJbyYHE pedyd Ha
CHIVIECKOM je3HKY.

Caxerak u pe3ume.— CaxeTak ce Jaje Ha I10-
YeTKy WIaHKa, UCIIOJ HAclOBa, a M3HAJA KJbYIHHX
peun.

Caxerak Tpeba na uma ox 60 no 200 peun n
cToju u3mely 3armnaBiba (HacioB, MMe(Ha) ayTopa
U JIp.) U KJbYUHHMX PEYM, HAKOH KOJUX CIEIHU TEKCT
YJIaHKa.

AKo je je3suK pajia CpICKM, CakeTak Ha CTpa-
HOM jE3UMKy MOXE C€ MpPYXHTH y HPOLIMPEHOM
00nnKy, Kao T3B. peaume. Pesume ce naje Ha Kpajy
4JlaHKa, HAKOH ojiesbka JIureparypa.

Kibyune peun.— Jlajy ce HemocpemHo HaKOH
CaXKeTKa, ONHOCHO Pe3uMea.

Bpoj kipyuHux peun He Moxke Outn Behu oz 10.

KipydHe peun 1ajy ce Ha CBUM je3UIINMa Ha KO-
jHUMa MOCTOje Ca)elu.

Hasoheme cTpaHe cyacke npakce

CrpaHa cyzncka Ipakca ce HaBOAW y CKJIAQLy C Ipa-
BUJIIMA KOja Bake 3a HaBOleme Cy/cKe Ipakce
onrosapajyhux cymosa.

Jlureparypa, uzBopu
U HUTHPAHA CYICKA MpaKca

Jluteparypa ce HaBOJM HAKOH YiaHKa, Kao moceo-
Ha CeKI[Mja TaKo MITO ce cBe Onbimorpadceke jeJuHuIe
HaBoJle a30yYHIM WK aOeIeTHUM PEIOM TI0 TIPe3rMe-
Hy ayTopa, a KOJl HCTOT ayTopa, 10 TOJAWHU H3/IaBama
(ox HajuoBwmje o Hajcrapuje). M3a mpesumena, a mpe
HMMeHa ayTopa 00aBe3HO Ce MHIIIEe 3areTa.

Jomahu u mehyHapoaHu M3BOpHU TpaBa Ce HABOIEC
HaKOH 4WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOHEHU y TEKCTY.

Ilutupana cyzicka Ipakca ce HaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
y 4JIaHKY.
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