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Hp Muogpai Josanosuh”
[MpaBHu daxynrter YHuBep3urera y beorpany
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O 3HAYAJY IPABHO®UI030®CKOTI MUIILbEIHA
3A BABJ/BEILE AJJBOKATYPOM™

CAXKETAK: OcHoBHa Te3a OBOra pajia jecte 1a ce MOXKe OMTH
aJBOKaT, 4aKk M J00ap ajgBokat, u 0e3 mpaBHOQHIO30(CKe MOIyKE,
aJM 1a OHU KOjU ce 00pa3yjy 3a MpaBHOPMIO30()CKO MUIIJBEHHE CTU-
4y BaKaH aJIyT KOjU UX MOXE yYMHHUTH OOJbMM OZ CBOjUX Kojera. [la
OMX TO 1OKa3ao0, y MPBOM JIeJly pajia IOKylIaBaM Jia yCTAaHOBHM LITa
j€ TO ImTO ce MOXE O3HAYUTH MPAaBHOMHUIO30(CKUM MHILBEHEM. Y
TOM CMHCIy, TOBOPHM O TPU Pa3JIMYUTE MEPCIEKTHBE TOI MHUIIbE-
ha, Koje MeTaQOpHIKH — IpeMa Ha3MBHUMa TPU IO3HATa CIUKapcKa
IUTaTHA — O3HA4YaBaM Kao: ditiuuujy iepcueKkiiugy, gyooku ioineg u
yac anawiomuje. Y TCHTPAJIHOM Jey paja HACTOJUM Jia MOKaKeM
PEJIEBAaHTHOCT CBAKE Ol OBE TPH 0COOEHE MEPCIEeKTHBE MPaBHO(HUIO-
30()CKOT MHIIBEH-A 32 aJBOKATCKHU ITO3HB, TAKO LITO aHAJIH3UPaM TpH
YBpEKEHE KPHIIATHIIE y Be3n ca TOM npodecrjoM. Te KpHIaTHIEe Cy:
,,JBa MPaBHUKA, TPU MUILBEHA™; ,,JeIHO je TeopHja, APYro je mpak-
ca“; u, ,,aJJBOKAT Tpaku pyIie y 3akony*‘. HakoH u3BpiieHe aHanuse, y
3aBPIIHOM JeNy paja N3HOCHM 3aKJbydaK Jia ce MPaBHOPII030(PCKOM
MOAYKOM Ha HajOOJbM HA4YHMH Pa3BHjajy apTyMCHTATHBHH MOTCHIIH-
janu, na ce OIITpe MOJjelHAKO M aHAJUTUYKA M KPUTHYKUA HAYMH
MHIBEHA, a CBE j& TO CBPIICHUM IIPaBHUIIMMA OJ1 BEJIMKE KOPUCTH Y
IIOLHUjeM 0aBJbCHY MPAKCOM, YKIbYUYjyhu U aBOKaTypOM.

Kawyune peuu: npaBHOQMIO30(CKO MHILBEHE, NTHUUja Iep-
CTIEKTHBA, TyOOKH TOTIIE], Jac aHATOMH]je

* e-mail: miodrag@ius.bg.ac.rs, penoBHu mpodecop.
" Pax je mpumiben 27. 8. 2024, a npuxsahieH je 3a o0jaBsbuBarme 30. 9. 2024. roxuHe.
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Thacuux Ageoxaiticke komope Bojeogune, 6p. 1/2025.

YBOJ

Kao mto je 1o6po nmo3HaTo, Aa OM CBPIICHU MPAaBHUK MOTao Ja ce 0aBU
aJIBOKaTypoM HHj€ HEONXOJHO Ja je TOKOM CTy/Hja CIyIao Kypc u3 (uio-
30¢wuje npasa.! Hagaspe, nmpaBHOGHIO30PCKO 3HAE HHjE TPEIAMET MPOBEpPE
HU Ha mpaBocynHOM ucnuTy. Ctora je u 6e3 HeKe OINCEeKHE eMIIMPHjCKEe CTY-
nuje moryhe ca curypromrhy TBpauTu na HajBehu Opoj amgBokara y CpOuju
HUje CTEKJIO HUKAaKaBO MpaBHOPHIO30(PCcKo oOpazoBame. Kako melhy mwuma
“Ma OHMX KOJU YXKHBajy CTaTyC BPXYHCKHX IpeJCTaBHUKA CBOje mpodecHje,
Moryhe je Hamocierky 3akJbyddTH Ja CIOCOOHOCT MpaBHOQHI030(cKOr
MUIUBbEHa HHje NpelyciioB HU Jia ce Oyne nobap axsokar. Hemam Hamepy,
OTyJa, Jla y OBOM pajay TBpAMM cynpoTHo. OHO 1mTo, MehyTuMm, Keaum Ja
OpaHUM jecTe Te3a Ja OHH KOjU ce 00pasyjy 3a MpaBHOPMIO30(CKO MUIIBECHE
CTHYY Ba)kaH JIONATHH aJyT KOjU X MOXKE YIHHUTH OOJFUM OJ CBOJHX KOJIETa.

Jla O6ux TO mokaszao, y NMpBOM Jeily paja HOKyIIaBaM Jia OJrOHETHEM
IITa je TO IITO CE€ MOXKE O3HAYUTH MPABHO(PUIO30(CKUM MHUILBEHEM. Y TOM
CMHCIY, TOBOPHM O TPH Pa3IMUUTE IEPCIEKTUBE TOT MHUIJBEHha, KOje MeTa-
(dopHuuky — mpemMa Ha3MBHMa TPH MO3HATAa CIMKAapCKa Jejla — 03HadaBaM Kao:
diiuuujy depciexiiugy, gyooxu noileq M yac anaiiomuje. Y LEHTPATHOM
Jielly pajia HacTOJUM Ja IOKa)KeM PEeJEeBAaHTHOCT CBake OJ] OBE TPU OCOOCHE
MEepPCIeKTHBE NPaBHOPHUIO30()CKOr MHUIIJBCHA 32 aJBOKATCKU II03HMB, TaKO
IITO aHAJHM3MpaM TPH YBPEKEHE KPWIATHUIIC Y BE3W ca TOM mmpodecujom. Te
KpHUJIATHIIE CY: ,,BA IPAaBHHUKA, TPH MUILBEHA"; ,,jeIHO je TeopHja, APYTo je
mpakca‘“; W, ,,alBOKaT Tpaxxu pylne y 3akoHy. HakoH u3BplIieHe aHanu3e y
3aBPIIHOM JIeJly M3HOCHM 3aKJby4aK Jia ce IMpaBHO(PHUIO30()CKOM IOJYKOM Ha
HajOOJbM HAYHMH pa3BHjajy apryMCHTATHBHH IOTCHIIMjald, 1a C€ OIITpE TOI-
jeIHAKO W aHANIWTHYKU M KPUTHYKYA HAYHH MUILBCHA, a CBE j€ TO CBPUICHUM
MPAaBHUIMMA O]] BEJIMKE KOPUCTH Y IOIHHjeM 0aBJbCHY MPAKCOM, YKIbY4yjyhu
U aJ[BOKaTYPOM.

! ®usno3oduja npasa ce y BUIy MOCEOHOT, aly HE W ONIITE00aBE3HOI Kypca Haja-
3 y KypUKYJIyMHMa JpXKaBHHX NpaBHUX ¢axynrera y beorpany, Hoom Cany m Humry.
VY KparyjeBiy cTyaeHTH MOTy Aa ONTHpajy 3a mpeamer CaBpeMeHe NMpaBHE Teopuje, Ha
KOjeM ce YIO3Hajy ca HajpelICBaHTHHjUM MpPaBHOPHIO30()CKUM cTaHOBHIITHMa. Ha He-
KUM IPUBaTHUM NpaBHUM (paKyiaTeTnma, nomyT dakynrera 3a NpaBHE U MOCIOBHE CTYAUje
,,Ap Jlazap Bpkaruh* u3z Hosor Cana, ¢unozoduja mpasa je OnIuoHU IpeaMeT.
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M. JoanoBuh, O 3nauajy ipasroguinosoghckol muwimersa 3a basmerve..., cIp. 5-23.

TPU NEPCIIEKTUBE
IMPABHO®UNJIO30®CKOI' MULIIJBEIA

Ha 6u ce nmra Morso pehn Ha TeMy UCTaKHYTY Yy HACJIOBY OBOT paja,
HEOINXOJIHO je HajIpe BUAETH LITa je TO LITO Ce MOXE O3HAYMTH NpaBHOU-
7030(CKUM MHNUbCHeM. JuciuminHapHo omehuBame Quiuozodpuje mpasa
Hajuyewmrhe 3amoynibe THUINWYHUM NHTalkbUMa KOje OHA IMOcTaBjba. Tako ce y
jenHoM of peepeHTHHjUX CaBpeMEeHUX yBoja y ¢mio30¢pujy npasa y Hemau-
KOj IpaBHOj MMCIIM HaBOAM Jia ¢y To cieaeha murama: 1ITa je mpaBo; Koja je
pasnuka u3Mel)y npasa U Mopaja; 3aliTo je nmpaBo odaBesyjyhe; mra je npasia
Uy KOM OJTHOCY CTOjH ca IPYT'MM BPEAHOCTUMA, MOIYT jeIHAKOCTH U JbYACKOT
JIOCTOjaHCTBa; MOCTOjE JIM YHHUBEp3alHa JbyJCKa mpasa, uTA.”> [ToMeHyTHM
NuTambUMa ce, HajyomnmTenuje ropopehu, Moxxe nmpuhu Ha JBa HauyMHA: TaKoO
mro he ce oHa ONMMCHMBATH M aHANU3UPATH W/WIK Tako wTo he ce moaspra-
BaTU KPUTULM U eBaidyupatu. Ctora ce 3a NpaBHOPMIO30(CKO MUILbEHE Ha
cyMmapaH HauuH Moke pehu na je ,,y Be3u ca aHaJUTHUYKUM U HOPMATUBHUM
U3y4yaBamEeM PaBa M MPAaBHUX MOjMOBa“.’

[Ipobnemy mpaBHOGDUIO30()CKOT MUILJbEHa, UNak, npuhu hy Ha jepan
MeTadOopUUKO-MIIyCTpaTUBaH HauuH. Hamme, pasmorpuhy Tpu paznuyute
MepCIeKTUBE TOI MULUBbEHa M UiaycTpoBahy WX ca Tpu oarosapajyha ciu-
Kapcka IJIaTHa.

1. ITimuuuja ilepciiekiiuga

3a OHO IITO caM MEeTaQOPUIKU 03HAYNO HIUUYUJOM HepCUeKtU8OM TIPaB-
HO(PUI030(CKOT MUIILJbEHA, KA0 WIyCTpalldja HaM MOXE MOCTYKUTH TUIATHO
[apna ITona Jlangona u3z 1799. ronune, HacnoBsbeHO [egan u Hxap, xoje ce
Haiasu y craiHoj nocrasuu Jlyspa. HacynmpoT MHOrOOpOjHUM JPYTUM JTUKOB-
HUM MHTEpIIpeTalfjaMma OBOI aHTUYKOT MHTa, Y KOjuMa ce o0ojuiia Beh Hanase
y Ba3ayXy, Ha OBOj CJIHIIM je MpHUKa3aH TPeHyTaK y kojeMm je [eman oarypHyo
Hkapa kako Ou ce 0Baj LITO JaKIIe BUHYO Y BUCHHE U MOJIETEO.

2. Jlyboxu toineg

Taxo je HaCIOBJBCHO jeIHO OJ HajyIedyaTJbUBHUjHUX Jelia HalleT MpepaHo
npeMuHynor ymernuka Mmunana Tynomha. Ha memy je mpukazana ocoba
Koja Kpo3 nymy yBehaBa mocMmarpaHu Mpu30p, HacTojehn ma mohe mo oHora
IITO CE KPHje UCIIOA MM M3a BUAJbUBE NMOBpIIUHE cTBapu. [loMeHyTO miaTHoO
WIyCcTpamnyja je qpyre oco0eHe MepCneKTHBE MPaBHO(HUIO30(CKOT MUTILBEHHA.

2 Kirste, S. (2010). Einfiihrung in die Rechtsphilosophie. Darmstadt: WBG, 15.
3 Brooks, T. (2023). Legal Philosophy. Oxford Bibliographies in Philosophy, ed.
Duncan Pritchard. New York: Oxford University Press.



Thacuux Ageoxaiticke komope Bojeogune, 6p. 1/2025.

3. Yac anaitiomuje

Haxko je To 100po MO3HATH HACTIOB HAIIET KEbH)KEBHOT BeluKaHa JlaHwnia
Kumra, moctymak aHaTOMCKOT TpoydaBama HHTAE HHUje 00Jbe MpHKa3aH 0
Ha yyBeHOM PemOpanToBoM miatHy Yac auaiiomuje gp Hukxonaca Tyniia u3
1632. rogune. OHO he HaMm MOCITYKUTH Kao WIycTpaluja 3a Tpehy creru-
¢uany npaBHOGMIO3(OKY HEPCICKTHUBY.

[Ipe HO mITO ce ymycTuM y OJiMke O0jallkbemhe OBE TPH NEPCIEKTHBE,
Ba)XHO j€ HATIOMEHYTH JIa CBaKa OJ HX y ce0e MOXE YKIbYUUBATH KaKO aHa-
JUTHYKE, TAKO M KPUTHYKE (MPECKPUNTHBHE, HOPMAaTUBHE) CyIOBE O MpaBy U
paBHUM OjMOBUMa. bynyhu 1a cam ce onpenenuo 3a MeTaQopruuKo-HIyCTpa-
THUBaH IPUCTYTI, TO HA OBOM MecTy Hehy yna3uTH y puropo3Hujy METOIOIOIIKY
pacnpaBy 0 OJTHOCY, Tj. IpUMaTy W/wiu Mel)ycoOHOj KOMIATHOMITHOCTH/UCKIBY -
YHBOCTH J[BAjy MaruCTPAIHKUX IIpaBalia mpaBHO(GUIO30(CKOr MUIILIbEHbA. *

O PEJIEBAHTHOCTH
NNPABHO®HUJIO30®CKOI' MUIIIJBEHA
3A AJIBOKATCKH ITO3UB

Hacrojahy cama na mokaxeM peleBaHTHOCT CBake OJf OBE TPU OCOOEHe
HEepCHeKTUBe NPaBHOMUIO30(CKOr MHUIBEHA 32 aABOKaTCKH 1o3uB. Ocnamahy
ce, NMPUTOM, HAa TPHU YBPEKEHE KPWJIATHIE y BE3HM ca TOM NpodecujoMm, aau U
TeHEPAIHO MPaBHUYKUM ITO3HBOM.

1. lsa iipasnuxa, iwipu Muibersa

OBy KpWJIATHUILY JaWI¥ NOTEXKY Kaja Tpeba yKa3aTu Ha TOOOXKIY HEro-
Y3AaHOCT MPAaBHUYKOT MUIIJBEH-A. Y HCHOj OCHOBHU j€ M HEU3peUueHa ONTyx0a
3a MECTH(DUKAIM]Y TIOcTa KOjUM ce 0aBHMO, Koja ce oryie/ia y MUTamy Kako
je moryhe J1a y Be3u ¢ HCTOM CTBApH PA3IMYUTH MPABHUIA UMAjy Pa3IMIHTO,
KaTKaJ TUjaMeTpaIHO CYIPOTHO MUIJbEHE. J{a OyneMo HAaunuCTo, OBO MUTAKE
Kpuje y cebu u 030mipHe mpaBHOGDUI030(CcKe AuieMe. 3HAMEHUTH aMEepUUKU
HNOJIUTHYKH TeopeTndap IleHok je, mpumMepurie, TBpANO: ,,Kaga ce cyn cacroju
OJl BUIIIE O] JeIHOT CyJHje, MPETIOCTaBKa je Ja OM CBakKW OJ HHX, aKo OH
MOCTYIA0 MOTIYHO PAIMOHAIIHO, JOHEO UCTY OUIyKY Yy JaTom ciydajy.” To

* O tome cam nozapoGHuje nmcao y: Jovanovi¢, M. (2019). The Nature of Interna-
tional Law. Cambridge: Cambridge University Press, Ch. 2.

5 Pennock, J. R. (1964). Reason in Legislative Decisions. Rational Decision, ed.
Carl J. Friedrich. New York: Atherton Press, 102.
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M. JoanoBuh, O 3nauajy ipasroguinosoghckol muwimersa 3a basmerve..., cIp. 5-23.

TIISJUINTE je ondiecak JlekapToBOT joIl HaYeIIHU]eT CTaBa JIa ,,...Kajua roJl JBa
(...) yoBeKka mOhy o CYNMpOTHOT 3aKJbyYKa y TOTJIENy jeHEe Te HCTE CTBapH,
GapeM jeman Mopa Outu y 3a6ry i,

Hanpen HaBezeHH CTaBOBM MMILTHIMPAjy UBPCTY Be3y H3Mehy uieja
payuonanrHociuy M uciiunuivociiu. Haume, na Cy UCTUHUTE TBPAEKE HYKHO
palnroHaN He, allil U J1a C€ PaliOHATHIUM MOTY CMAaTpaTH CaMO OHE TBPAHE
Koje cy uctuHHMTe. MehyTum, Kako OBy Jpyry Te3y MOMHPHUTU ca J00po
MMO3HATOM YHEEHUIIOM Jla CYAM]CKH TMaHeNu (HIIp. aMepudkd BpxoBHM Cyn)
yecto noHOoce BehmHcke omnyke (Hnp. 5:4 wmu 6:3)? Jla nu U3 Te OKOJIHO-
CTH Tpeba M3BECTH 3aKJbYYaK Ha Cy OMIYKE jeIHOT Iefla CyIUjCKOT IMaHela
(e HyxHO oHOT y BehuHu!) mo npupoau cTBapu HepaluoOHaIHEe/HEUCTUHUTE?
OppuuaH 0AroBOp, KOjU HaM je Kao MpaBHUIMMA HHTYHUTHUBHO OJNM3aK, J1EIOM
M 3aTO IITO YaK HU NMPABHOCHAXKHE CyJICKE OJUTyKE HAjBHUIINX CYyZ0OBa HE HA3HU-
BaMoO ,,ACTHHUTHM " — 3aXTeBa oOpa3jioxeme. Y HajkpaheM, Halla3uMoO ra KOJ
[MepenMaHna koju Kake Ja je MpaBO TUCTUHKTHBHA apryMEHTATHBHA MpaKca, a
,»JJOMEH apryMeHTalije je JOMEH OHOora mTo je Moryhe, miay3ubuiHo u Bepo-
BaTHO M KaO TakaB M3MHUE ,,MaTeMaTH4ykoj u3BecHocTu .’ W Xapt ncruye
UCTY HUJejy, HaBoIehM 1na TpaBHO PE30HOBAME ,,IIPEACTaB/bA HAJUYHCTHJU U
MO/1a HajUIyCTPaTUBHUjU NpUMep oOsinka yoehruBama Koju cy palMOHaNIHH,
a WIaK y JIOTMYKOM CMHCIY HHCY KOHKIY3MBHH . JIpyrum pednmma, cacBuM
j€ 3aMHCIMBO — IITAaBHINE, TO je PEIOBHA T0jaBa! — Ja je y jeTHOM CIlydajy
Moryhe MOHYAHNTH NaleTy CYNPOTCTABJFCHHX, a HIIAK MAFhe HIIM BHIIE PAIHO-
HAJTHUX MPAaBHUX MUILbEHA, Tj. aprymenara.’

[ITrnuuja mpaBHOGMIO30()CKAa MEPCHEKTHBA OMOryhyje CBakoM IIpaB-
HUKY, 112 U aBOKAaTy, J]a Y BE3H ca MOMEHYTUM AHWeMaMa MOHYIH aJeKBaTaH
onrosop. OHa je OKBHUp 3a caMOpedICKCHjy — 3a MPOMUIBAKE O IPHPOIU
jeaHe IpyIITBEHE apryMEHTaTUBHE MPAKCe YMjU CMO aKTUBHU CyaecoHULu. M3
T MEPCIEeKTUBE Ce MPAaBO yKasyje Kao CBOjeBpCcHA uipa. Peu je, nHave, o xey-
pucTrukoj Metadopu Kojoj nmpaBHu ¢(uinozopu yecto npuderasajy. Tako, Ha
MpUMep, Ha CBOJMM YyBCHHM IpeaaBambiMa Ha YHUBep3uTeTy Xapeapa 1957.

¢ IlItaBumie, kaxe Jekapr: ,,...dMHH C€ Jja HUjeJaH O]l HUX HeMa MOTPeOHO 3HamE.
Jep xana 6u pacyhuBame OMIO KOora O BUX OMJIO CUT'YPHO U OYMIJIETHO, OH OU 01O y 1mo-
3UIUjH 2 Ta U3JI0KH JIPYrOME Ha HA4yMH Jia ra yBEpH y meroBy ucrtuHutoct.” Decartes, R.
(1985). Philosophical Writings (Vol. 1). Trans. by John Cottingham, Robert Stoothoff, and
Dugald Murdoch. Cambridge and New York: Cambridge University Press, 11.

" Perelman, C. (1963). The Idea of Justice and the Problem of Argument. London:
Routledge, 134.

8 Hart, H. L. A. (1963). Introduction. Perelman, The Idea of Justice and the Problem
of Argument, VII.

° Buau Buie o Tome y: Jovanovi¢, M. (2023). Thou Shalt Avoid Perversity in Rea-
soning! A Philosophical Account of (Un)reasoned Arbitral Awards. Austrian Yearbook of
Arbitration Law, 251-276.
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rojguHe, XapT je GYHKIIMOHUCAKE MPAaBHUX MTPaBUIIa MOPEANO ca QyHKITHOHH-
cameM IpaBmia 0e300I1a, MTO je MONPIINYHO IIOKHPAIO HErOBE aMEPUYKE
cinymraone.'’ V penaTuBHO HOBHjeM WiaHKY ,,Kako je mpaBo kao max®, caBpe-
MeHH NpaBHU (prno3odp AHApej Mapmop TBpAU Aa Cy MPaBO U IIaX Y BAKHUM
acrekTuMa yrnopeause ApyiitBene uHctutynuje.'! Tloenta oBe metadope
jecTe 5a ce M y mpaBy, Kao M y CBaKO] UI'PH, MPEMO3HAjy KOHCTUTYTHBHA Ipa-
BHJIa HA OCHOBY KOJUX YYECHHIIM 3HAjy KOjU Cy TOTE3U JOMYIITEHHU a KOju He,
pasBHjajy ce cTpareruje 3a IITo JeJIOTBOPHHjE MOCTH3AkE IUJbEBA U, IITO je
HajBXHUjE, CBAKW OJI HTpaya UMa Pa3IMuuTe U jacHO Je(pUHUCAHE YJIIOTE.

Hanasee, n3 Te mepcrieKTUBE ce yodaBa Jia Ce Yy CPSAUIITY UTpe Halla3u
cilop y KojeM urpauu umajy melycoOHO cympoTcraBibeHE yjore W 3aJaTke.
Tex Taga ¥ nmanIMa MO>Ke IOCTATH jaCHO 3aIlTO aJBOKAT TyKOe M aJBOKaT
ol0paHe MMajy HYXKHO Pa3JIMYUTO MUIJBEHE O MCTOj MPABHO] CTBAPH, Ka0 H
3aIITo je CBaKM a/IBOKAT Kanmap ma 6e3 Behux mpobiema 3aMeHH yiore U JaHac
TBPAM HEILITO IITO je 10 jyde ocropaBao. CBe peyeHo HUje jeAMHHU, alli jecTe
HajOUMIJICTHU]H PA3JIOT 3aIITO HEMa HUYEr MPOOJIEeMaTHYHOI Y MOMEHYTO]
KpUJIAaTULM ,,Ba IIPABHUKA, TPU MULLIbEHA™.

Hajzan, mpaBHOQMIO30()CKa NMTHYHja MEPCIICKTHRA J103BOJbaBa M IPO-
MUILJBAKE O MPUPOIH aIBOKATCKOT TTO3MBA y HEKUM OBJIC-CaJia CUTYyAaIlHjaMa,
MMOTOTBO OHHMM CKOITYaHHMM Ca TMPaBHO-ETUYKUM H3azoBuMa. Ha mpumep, mta
y oapehenoj cutyanuju Hanaxe oapenoda us wi. 1.1. Koxekca npodecnonanne
eTHKe aJBoKaTa,'’> Koja 00aBe3yje a/lBOKaTa ,Jia CBOja 3HAMma U CIOCOOHOCTH
flogjegHaxo TIOCBETH KIIMjEHTUMA U MHTEPECHMa 3aKOHUTOCTH | mpasae™. iy,
mTa OM y HEKOM CiIy4ajy Oujia mpaBHO JOMYIITEHA ajH HIIAK ,,HeJacHa* — ma
OTyZla ¥ STHYKHU HETPUXBATJbHBA — IpaBHa cpencTna (wi. 8.8), uTx.

IIpema muty, Mkap ce, o CHITHE pamocTH MITO MOXE CIOO0IHO Ja JETH,
BHMHYO BHIIIE HO IITO My je Jlenan caBeToBao, ma je 300r Tora HamocjieTKky U
cTpanao. Kaga ce Heko morypa aa 3ay3me mpaBHO(UIO30(CKY NTHUH]Y TEp-
CIIEKTHBY, U TaJa c€ MOpa BOJHUTU padyyHa Jja OCTaHE HA CHTYPHO] TUCTAHIIH
O]l ONACHUX BHCHHA, Tj. OCCIUIOAHUX MeTapU3WYKUX crekynanudja. Crora je
Oynyher agBokara Koju ce moaBprao Gpuao30(cKonpaBHOj MOLYIIH HEOTXOIHO
00y4YHTH U 32 IpyTe NEpCHEKTUBE.

10V nopyuu cBojoj cynpysu [IeHudep, Xapt nuiie 0 CBOM CTYJACHTCKOM ayAUTOPH-
jymy: ,,ITocie mpBoGUTHOT IIOKA y BE3M ¢ MOJUM aKIEHTOM U 0A0HjameM Ja ce 6aBUM Co-
LIHOJIOTHjOM M TIPUPOJHUM NPABOM, YMHH CE€ Jid Y)KHBAjy y JIMHIBUCTHLH U ynopehuBamy
npasa ca npaBuinMa 6ej3oona. Lacey, N. (2006). A Life of H. L. A. Hart: The Nightmare
and the Noble Dream. Oxford: Oxford University Press, 185.

' Marmor, A. (2006). How Law is Like a Chess. Legal Theory, 12(4), 347-371.

12 Kozexe npodecnonante eruke agsokara, Cryocoenu inachux PC, 6p. 27/2012. u
159/2020. — omnyka YC.
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2. Jegno je tieopuja, gpyio je upakca

OBo je Beh kpwiatuna xojy, 1o MpaBuIly, HE W3roBapajy naunu, Beh
caMU TIpaBHHUIIM TpaKTH4YapW, YKJbydyjyhH W ajBokare, Kajga y CBOj CBET
YBOJI¢ HOBOIIPUIONLIUIE C AUIUIOMOM IpaBHOT (akynrera. HemaBHO je jeman
NpaBHHK, YHje je YyBEeHe Mame BE3aHO 3a aJIBOKATCKO yMelie, Hako ce Tako y
JaBHOCTH TIpeJICTaBiba, y pyopunwm [lorneau y [Horuitivyu Hanmcao:

,L1eT mapa He J1ajeM Ha COICTBEHY AMIIOMY 3a KOjy ¢aM TYJIHO KIIyIy
y unTaoHuu Ha [IpaBHOM, jep Kajxa cam 3aBpIINO (QAKYITET, JbYICKU TYXKOY
HHCaM YMEO Jia CacTaBUM, 3aTO IITO 32 CBE YETHUPH FOJMHE CTYAUPaa HUCAM
MMao MpHIHKE TY)XOY na BuauM. DakynreTcka AUILUIOMa, aKO 0 3aBPIICTKY
(daxynTera He WACII MPAKTHYHO Ja CE yCaBpIIaBall, CYIITHHCKA HE BpEIU
Humra. becmucneno napue manupa.” OTyna, Kaxe OH, ,,MOXJIa je BpeMe Ja

KOHa4YHO KPEHEMO ca IIPOMEHOM KoHmenTa™. 13

Ta mpomeHa Ou ce cacrojajga y CTBapamy 3aHATCKOT IpaBHHKA. Jep,
HACTaBJba OH,

,-..JIpPKaBa Koja HeMa 3aHaTe U KOja HeMa UCTHHCKY Hay4HY elTUTy ocyheHa je
Ha rponact. Mu cMO 3aHaTe CKOPO CaXPaHWIIU, aJTi CMO JOOUIIH CUIIHE Teope-
THYape 3a CBC U CBAIlITA, HA JICCETHHE XHJbaJa HEKAKBUX MCHAIepa, JIAKHUX
JIOKTOpa HayKa U MHOIITBO HEYNOTPeO/bUBUX CBPIIEHUX CTy/AeHaTa. !

Hemam mamepy ma ce oBae 0aBHM OJOpaHOM BPEIHOCTH IHILIOME
[MpaBHOr (akynrera YuuBep3urera y beorpany, HUTH MaymiagHHM OIlCHAMa
0 KBAJINTETY CPIICKEe HayuHe enuTe. MelyTum, xenum fa ce mo3abaBuM TBpPII-
HBOM JIa CE Ha CTY/IMjaMa IIpaBa CTUYE TOMUIIA HEMOTPEOHOT TEOPH]jCKOT 3HAbA
KOje He CcTBapa ,,3aHaTCKOT NpaBHUKA™, jep je, Ha TPBY JIONTY, MPaBHOPHUIO-
30(hcKa NMOAyKa UACATHA OCYMIbHYCHHU 33 MMPOU3BOJIEY TAKBOT 3HAbA.

Ja He 6u 6mio koH(y3HUje y BE3U ca 3HAUCHEM PedH ,,TeopHja‘‘ U3 mome-
HyTe Kpunaruiie,'® Tpeba pehu na ce, y KOHTEKCTY nebaTe 0 ToMe y KOjoj Mepu
MPaBHUYKO 00pa3oBame MpUIpeMa 3a (aIBOKATCKY) MPaKCy, OHAa IPBEHCTBEHO
OJTHOCH Ha ,,CBE IIITO CE MPeJiaje Y OKBUPY Caalllier MoJIelia CTy Iija mpasa‘.'®
Wnak, BaXKHO je HANpaBUTH AOJATHY NUCTHHKUM]Y M3Mely dpasHonayunol
ipasHogunozogcrol 3Hama, jep ce 00a MOry IMOJBECTH TIOJ] Ta] TCHEPUYKH

3 Bnagumup DBykanosuh, Hayunu nposnerapujar, https://www.politika.rs/sr/clanak
/567330/Pogledi/Naucni-proletarijat

14 Ibid.

15 Mako je mpakTHYK{ BaKHO, HE HHTEPECYje ME OHO 3HAUYCHEC OBE KPUIIATHIIC KOje
Hoj ,,TeOpHjoM™ mojpasyMeBa oapel)eHr mpormwuce, a mox ,,lIPaKCoOM™ yCTaJbeHO MOCTYIamke
aKTepa Koje OJICTyIa O TOT IPOIHCa.

16 Kietb, M. (2017). Legal Education from the Perspective of Legal Practice. Onati
Socio-legal Series, 7(8), 1638, ¢n. 3.

11



Thacuux Ageoxaiticke komope Bojeogune, 6p. 1/2025.

mojam u 00a ce 3aTuuy y yiioeHHuKoj JurepaTypu. OHO IPBO CE jOIT Ha3uBa U
pasna goimMamiuka/goKimpuHa v IpecTaBiba

»-..CHCTEMAaTH30BAHO HW3JIaramke O TPaBIINMa U NPUHININMA KOju ypehyjy
onpelheHy BpCTy IPYIITBEHHX ONHOCA (FFHXOBOM BaKEHY M 3HAUCHY), aHa-
U3y oxHOoca u3Mely pasnTHuMTHX HpaBWiIa M NPHUHOMIA YHYTap CHCTEMa,
OTKJIaBkake MPOTUBPEYHOCTH U3Mel)y BUX H, €BEHTYaJlHO, IOKeJbHA
pelema perynncama IpYITBeHnX oaHoca. !

3opan CtojaHoBuh, Ha puUMep, Kaxe 3a

»»--.KDHBUYHOIIPABHY JOTMATHKy, WIM HAyKy KPUBHYHOI IIpaBa y YKEM
CMHCITY /1a je TO ,,IeJIMHA WM CHCTEM YUeHba, OJJHOCHO CHCTEMAaTCKO HayqHO
U3y4aBambe KPUBUYHOT mpasa. !

I'paba 3a mpaBHOHAYYHO Tj. IPAaBHOJOKTPUHAPHO 3HAKE 3aBUCHA j€ O]
pedepeHTHOT MO3UTUBHOT TpaBa. OTHOCHO, IPAaBHOJOKTPHHAPHO 3HAHKE MPH-
MapHO je yCMepeHO Ha ojpeade, HHCTUTYTE, IMOjMOBE VHyiiap TpaBa KakBO
jecre (de lege lata)."”

3a pa3nuKy oJf MPaBHOHAYYHOT MUIBEH:A, Koje onmucyjyhu, Tymauehu
U CHCTeMaTH3yjyhn MO3WTHBHO TPABO OCTaje MPETEKHO HA TMOBPIIMHCKUAM
cliojeBUMa, MPaBHOMUIO30(h)CKO MHIIBCHE TpYyxka ,,iy0oku moriea”. OHo,
CTPHUKTHO roBopehn, HHje yCMepeHo Ha HEeKO IMO3UTUBHO MpaBo, Beh Ha ipago
Kkao waxeo.”® Ctora ce OHO OaBH paHHUje TOMUHLAHUM TUTABUMA, MTOMYT M0jMa,
OJTHOCHO TIpHPOJIE TIpaBa, HajaJeKBAaTHWjUM HAUMHUMA FHETOBOT Ca3HABAma;
CBPXOM IIpaBa, OINpaBIameM OApeheHuX NMpaBHUX WHCTUTYTA, MOBe3aHoUmIhy
ca JIpyrMM HOPMaTHBHHUM ITOPEIUMA, TIOIyT Mopaia, UTI.

VY Tauku OCIOmEHOCTH Ha Baxkehe, MO3UTHBHO TPaBO, CYCTHYYy Ce
MIOCTIOBU IIPAaBHUKA JOIMaTHYapa (PenuMo MHCIA YIIOCHHKA WM KOMEHTapa
3aKOHA), ¥ TPAaBHOT IpakTU4apa (pernuMmo aaBokata). MehyTum, y mpaBHO]
,ATPU‘, OHA] MPBU HEMa YJIOTY KOjJy UMa OBaj JAPYTHd — HUTH j€ HEroB 0Cao
yCMepeH Ha 3allTUTy WHTepeca KJIMjeHTa, HUTH je TO LITO OH PaJH y Be3u ca
pelieeM HEKOI KOHKPETHOT IpaBHOr ciyyaja. Ctora, 3a pa3iuKy o IpaBHOT

17 Tajosuh, T'. (2017). IlpoyuaBare mpaBa — paBHa Hayka, TeopHja U Gpuiozoduja.
Ipasnu 3auniucu, 8(2), 227-228.

18 Crojanosuh, 3. (2019). Kpusuuno ipaso — oiwitiu geo. beorpas: IIpaBHa Kibura,
S1.

' T'puH Ty cniennduyHy nosasHy rpaby 3a npoydaBare IpaBa 03HauaBa TEPMHHOM
»evidence base” u y ciydajy mpaBHe JAOTMaTHKe, KOjy OH, JOAYIIE, HEMPELUU3HO Ha3HuBa
,special jurisprudence®, To cy ,iojmosu yuyiiap upasa“ (concepts within law). Green,
L. (2020). Gender and the Analytical Jurisprudential Mind. Modern Law Review, 83(4),
893-894.

2 T'pun kaxe na je ,evidence base“ mpaBhe ¢uiozoduje, OJHOCHO ,,general
jurisprudence®, cam ,,Zojam tipasa‘ (the concept of law). Ibid.
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mpakThdapa (aJBokaTa), NMPaBHH JOorMaTHyYap 3ay3uMa jelHy OIIITH]Y |
HAYEJIHUJy MEPCIEKTUBY, KOja ra HEPETKO BOJIU U IpeAiaramy HOBOT I10jMOB-
HOT' OKBHpa Koju he aleKBaTHHje OMHCATH PEIICBAHTHY IPABHY IMPAKCy, HIIH
ra, ¢ 003UpOM Ha ofpeheHN XepMEHEYTHIKH yrao, BOANU KPUTHUIM mocTojehe
MpaBHE TpaKce | 3anaramy 3a 00Jbe peiemne (de lege ferenda).

Wnyctpoahy ca nBa mpuMepa IOMEHYTH yrao ImpaBHe qormatuke. Hamn
[Mopoauunu 3akoH y ui. 64. onamhyje miualer manoneTHUKA Ja Mpeay3uMa
,IIPaBHE TIOCIIOBE KOjUMa HE CTHUYE HH NpaBa HU oOaBe3e”. Ha ocHOBy Te
oJpende MpaBHA JOKTPUHA je TIOHYIWJIA OIMIITHjH MOJMOBHU OKBHP, Y BHILY
»HEYTpAIHUX TpPaBHUX NOCIOBa“, yBoaehw, NMpUTOM, W TOMONHH KOHIIECHT
Lymrpoa®“. ¥V cregehem kopaky, pas3jallieHO je KOju ce ,,ymTpou 3a jaere, y
CMHCIy HETOBE OTPAaHUYEHE MOCIOBHOMPABHE CIIOCOOHOCTH, UMajy CMaTpaTH
peneBaHTHUM, TIa jeé Ha OCHOBY TOTa M OApEeheHo mTa ce MOXKe cMaTpaTh
~HEyTpaJHUM" mpaBHUM mocioBuma.’’ Tako ce mpaBHa JOKTpHHA, uayhu
Jlajbe OJ] IOjMOBHOT status quo, yIymTa y oHo mro CaMmepc Ha3uBa ,,M3rpajimba
HOBHX KOHIIECNTYyaJHHUX OKBHpa ca mpaTehoM TepMUHOIOTHjoM . *

Hpyrn mpumep. JemHa on ABe panme H3BpIICHA KPUBHIHOT Ieiia
sbamucudurkoBame HOBHA™ M3 wi. 241. KpuBHYHOT 3aKOHHMKA CacTOjU c€ y
,IIPaBJbCIbY JTAXKHOT HOBI[A™, a HAIlla TIPaBHA IPaKca CTOjH HAa CTAHOBUILTY Ja
HeMa KPUBUYHOT jena (pancu(uKoBamba HOBIA YKOJINKO JaXKHOM HOBILY HEJ0-
crajy OuTHa obemnexja mpaBor HoBIA. [IpaBHa HOKTpUHA, MehyTHM, yIo30paBa
na OW ce TO CXBaTambe

,»---MOTJIO TIPUXBATUTH ca oxpeherom pesepBom. OHo Hamehe muTama y K0joj
Ou ce MepH TakaB JakaH HOBAIl MOPA0 Pa3IMKOBATH O] MPaBOr, IITa je C
MIPUMEHOM WHCTHTYTa HEMOJO0HOT MOKYIaja U MOKYIaja YOIIITe, OJJHOCHO
1ITa ca CIydajeBHMa KaJa HeKO y HaMEpH Ja JaKaH HOBAll CTaBU y OITH-
naj mu3pagu Heycmene (ancupukaTe Koju ce OMTHO pa3nuKyjy OA IPaBoT
HOBIA u ap.“?

HaxoH mTo je HampaB/bEHO MPETXOIHO IOjMOBHO pa3jalllibehe, 0CTaje
Jla ce BUJHM ITa OU Ce eBEHTYAIHO MOTJIO Ha3BaTH ,,TCOPUjCKUM" 3HAIHEM KOje
ce TpaXkd 3a JMIUIOMY MPaBHOI (akyjrera, a 0] MaJoOT MM HUKAKBOT 3Ha-
Yaja je 3a MpaBHY Tpakcy, Na Tako u aaBokarypy. I[loceOHO Me mHTepecyje
Ja 1 Ou ce To Morjio pehu 3a nmpaBHOPMITIO30()CKO 3HAKE, KAO BUJI ,,TEOPH]-
CKOr* 3Hama. Y MEpPHU y KO0joj ce IMOKaxe Jia Cy CTYJICHTU NpaBa HU3JI0KEHU

2 "Byphesuh, 1. B. (2010). Heyrpanuu npaBuu mnociosu. Awanu I[Ipasnoi gaxynitie-
wia y beoipagy, 58(2), 77-107.

22 Summers, R. S. (1966). The New Analytical Jurist. New York University Law Re-
view, 41(5), 861-896.

2 Crojanosuh, 3. (2022). Kpusuuno iipaso — iioceonu geo. Hosu Cau: Llenrap 3a
n3naBauky nenatHocT [IpaBHor dakynrera YHuBepsutera y HoBom Canmy, 197.
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,,TEOPHJCKOM"* 3Hamy KOje He JONMPHHOCH FHHXOBHUM ,,3aHATCKUM‘® KOMIIETCH-
[fjama, y TOj MEpHU C€ MOKe IIPUXBATUTH U HAYK KPUIIATHIIE jegHO je fleopuja,
gpyio je dpaxca.** Te3y KOjy KelnuM Ja 3acTylaM y OBOM pajy jecTe 1a ce
YIUTHO ,,TEOPUjCKO™ 3HaE MPe FeHEpHIle Ha MPEIMETHMA KOjH Ce OCIamajy
Ha MPaBHY JOIMATHKY, HEr0 Ha MPaBHO(PMUIO30()CKUM MTPEAMETHMA.

Ilpeo, y yubeHHIMa, KOjU Cy THUIMYHA HUCIUTHA JIMTEpaTypa Ha CTy-
JjaMa mpaBa, HePETKO 3aTHYEMO EJICMEHTE MPaBHOJOTMATUYKOT 3HAma KOje
CTyJICHTa HE cIipeMa JAMPEKTHO 3a mpaBHY mpakcy. Ha mpumep, y yubeHUKY
Iopoguuno tipaso, cTyaeHTH ce cycpelly ¢ HaCTaBHOM jeIMHHUIIOM ,,HEIIOCTO-
jehu Opak™. Ty ce kaxe J1a je HerocTojehu Opak oHaj Opak

»-..IPUIINKOM 9YHjeT CKJanama HUCY OWie HCIymeHe TpH OWTHE IpeTIo-
CTaBKe 3a MOCTOjame Opaka — pa3IMYUTOCT IOJIOBA, CarjlaCHa M3jaBa BOJba H
3aKOHCKa popma‘.

Mebytnm, ctyneHT O6p30 casHaje Ja ce ,,ca MPAKTUYHOI CTAaHOBHIITA ... MOJIe-
na HeBakehmx OpakoBa Ha HemocTojehe M HHUINTaBe cMaTpa HEMOTPeOHOM®,
y3 00pa3ioKeme J1a je 32 TyMayewmhe HeBaKehHX NMpaBHUX TOCIOBA JOBOJbHA
TEOpHUja 0 HUIITABOCTU. Takas je CTaB U MO3UTUBHOT CPIICKOT OpavHOr MpaBa,

»---y KOME Cy TpH OWTHE MPETIIOCTABKE 32 MOCTOjarbe Opaka KBaau(pHKOBaHe
Kao TPETIOCTABKE 3a IMYHOBAKHOCT Opaka W CAHKIHOHHMCAHE HHIITABO-
urhy Gpaka.“?

UuHHM ce J1a je 0BO MOCIIe/he 3HAkE JEMHO KOje je, U3 MEepCIEKTUBE MpaBHe
mpakce, peneBanTHO. CBe OCTAJO MITO CTYACHT HAy4YH YUTajyhu OBy HacTaBHY
JEIMHUILY — TJIe ce Y YIOpeaHOM IpaBy cpehe MHCTUTYT HemocTojeher Opaka,
KaKO je HeKaJ Taj HHCTHTYT OMO peryiucaH nociepatHuM OCHOBHUM 3aKOHOM
0 Opaky, Kao ¥ apryMeHTH y IIPWJIOT ONPaBJaHOCTH Pa3IMKOBama ,,HEIOCTO-
jehmx* u ,,HumraBux" OpakoBa — YMHU CE CYBHIITHUM TCOPHjCKUM 3HABEM Ha
OBOM HHBOY CTyxuja.?

/lpyio, y yuOCHUIIIMA U3 TO3UTHBHOIPABHUX IMPEIMETA, Y IITHBO KOje
Tpeda Jia MpuIaaa Koprnycy NpaBHOJOrMaTHYKOT 3Haba YecTo je ,,[IPOLIBEpLO-

2 Ha oBom Mecty ce Hehy GaBUTH [IMPHM METOANYKO-IHIAKTHIKAM OKBHPOM KOjH
MOX€ IIPEICTaBIbaT! NPENPEKy y YCIEIIHOM CTyIamby CBPIICHNUX IIPAaBHHUKA y CBET IIPaBHE
npakce. Haj3Ha4ajHUju acleKT TOT OKBUPA jecTe MOJEN yuermha 3aCHOBaH Ha MEMOPHUCABY
U PENpOYKLHjH, KOjH je JIMIICH MPOOJIEMCKOr pellaBama KOHKPETHHX — CTBApHUX WIIH
HM3MUIUBEHHUX — ciIydajeBa. O yrmopeauBuM npobieMuMa IoJ6CKOT IPaBHO-00pa30BHOT MO-
nena, B.: Kietb, M. (2017). Legal Education from the Perspective of Legal Practice. Ofati
Socio-legal Series, 7(8), 1638—1642.

2 Npamkuh, M. (2015). ITopoguuno tpaso u tipaso geitieiia. beorpan: IlpaBau da-
kynrert, 104.

2 MeljyTuM, cBEe pedyeHO OM MOIJIO OMTH JIETUTHMAaH MPEAMET W3yvaBara Ha Ma-
CTEPCKUM CTyHjamMa U3 00JIacTH HOPOAUYHOT TIPaBa.
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BaHa“ mpaBHO(HI030(cKka MaTepuja. EBo nmpumepa. Hacynpor oHOMe TTO je
peUYeHO a KOHCTUTYHIIE NONa3Hy rpal)y mpaBHe mormaruke, y OmmTeM aery
KpuBu4HOT mpaBa Kaxke ce J1a ,,Hayka KpUBUYHOT TIpaBa HUje Be3aHa MO3UTUB-
HUM TIPaBOM, I1a pemMa ToMe He Tpeba Hu Ja Oyzae caMo y (pyHKIUjU puMeHe
tor mpasa“. lllTaBumre, mo pedynma mmEcla yIOeHHKA, ,,0Ha Tpeba /1a 3HATHO
MpeBa3miIa3d XOPU30HTE W MOTpede CyACKEe Ipakce, U Ja ce 0aBH IPETEKHO
TEOpUjcKUM muTamuMa‘™®’. Y Jayxy Te Hjeje U3Jaxe ce, MPUMEPHUIIE, OITHOC
KPUBUYHOT IpaBa W Mopajia. Pa3marparme ce OKOHYaBa JIAlUAApPHUM YII030-
pEeHEM O OITACHOCTH Jia ce yIaJHe y OMJI0 KOjy OJI JIBE KPajHOCTH, jep ped je o

,-..JJBA CAMOCTaJlHA HOpPMAaTHBHA cHcTeMa M (...) HHje MOXEJbHO, HUTH
OTIpaBJaHO, TEKHUTU MOPATH3alUji KPUBUYHOT IIpaBa MU, C ApPyre CTpaHe,
jypuausamuju Mopaia‘ .

Hemro momnuje ce oTBapa u mpoOieM JIETUTUMHOCTH KPUBHUYHOIIPABHE 3a-
IITUTE, KOjU je 3alpaBO KOHKpETH3aluja MpoOJeMa MOPATHOT ONpaBliamba
KPUBHUYHOIIPABHOI KAXKHE>aBamba.

VY o6a cnyuaja, ped je, mehytum, o par excellence npaBHopuI030HhCKUM
TeMama, Koje 3aXTeBajy ,,iyOOKH MOrjiesn, a He cymMapHe reHepanuzanuje. To
CTOra IITO MOMEHYTE TeMe MPHIAAajy WIH OMIITeM Kypcy ¢uio3oduje mpasa
WK TI0CEOHO] TUCITUILIHMHN — Q1030 Hj1u KpUBHUYHOT npaBa.”’ Hexo 6u Ha 0By
aHaJIM3y MOTao CTaBUTH IPUTOBOP PEJIEBAHTHOCTH, IIOTOTOBO aKO CE 3acTyma
T€3a 0 BAXXHOCTH MPaBHO(DMIO30(CKOT MHUIBEHA 3a afBOKaTypy. MehyTtum,
HUje HeOuTHO: 1) kKO mpyxa mpaBHOPUIO30(CcKy TMOAYKY (Huiliarse Komiie-
wlenitinoctiu); 2) 1a 14 ce OHa 00aBJba y OKBUpPY oArosapajyher mpeamera y
KYPUKYIYMY (iuitiare upegmeitine Upoguiucanociiiu); v 3) a JI1 ce OHA IpyKa
CBUMA WJIM CaMO OHUMa KOjH Cy 32 Y ONTHpANH (fiuiliarbe 006a6e3HOCHil).

Hehy ce monpoOHMje ocBpTaTH Ha CBaKo OJ OBUX NuTama. Tpehe mu
Ce YMHHM HAjUHTEpPECaHTHHjUM. Mako Ha mera HemMaM HEABOCMMCICH OJro-
BOp, CKJIOHHjU CaM MUIIJBCHbY Jla HEMajy CBH CTYACHTH IpaBa CEH3MOWINTET
3a npaBHOdUI030(CcKy TOMyKy. Jep, Kao MTO je TO MPUMETHO MPEPaHo Ipe-
MuHynH OpuraHcku mpaBHU (uiozod Llom TMapmmep, crymeHTH Cy ,,9€CTO
(GpycTpUpaHH OHUM ILUTO JOKUBJbABAjY Ka0 HENPAKTHYHE U HEKOHKIIy3HBHE
acrekre pro3odceke crexynamnuje®. M3nocum, crora, cieaehy Te3y: ceaxaxo
ce Modice builiu ageoKai, 4aKk u goobap ageoxaid, u 6e3 upasHoPuiIo30gcke

27 Crojanosuh, 3. (2019). Kpusuuno tipaso — otwitiu geo. beorpax: IIpasua kmura, 53.
® Ihid., 15.

¥ B.: unp, Cowley, C., Padfield, N. (2024). The Philosophy of Criminal Law — An
Introduction. London and New York: Routledge.

30 Gardner, J. (2006). Why Study Jurisprudence?. The Inner Temple Yearbook
2006/2007, 2, dostupno na https://www.dropbox.com/s/rz914n8nlgzk 7yv/whystudyjurispru-
dence.pdf?dl=0
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HogyKe, anu OHU KOg KOJUX ce YCueulHo aKiueupa upasHouiozopcku ,,Heps
U uznodce ce Woj Hogyyu Cuiudy 8axcan agyill Koju ux mModice YUuHumiu 60/6um
0g ceojux xoneia.

Kao jeman oj pasnora 3a pa3BHjame MPaBHOMMIO30(CKOT MHUILBEHA,
Tl'apanep HaBoau TO WTO

»-..Hac pumozodcko obpazoBame oxpadpyje Aa riaenamo Jajbe o1 TPEHYTHUX
nutama. OHO Hac oxpadpyje fa y OCHOBH aKTyeIHUX IpobdieMa younmo 6e3-
BpeMeHe mpobaeme.

A Taj ,,;yOOKH TOrien” cyrpa Moxke moMohu Ja ce y CyJHHUIM caBiana Apyra
CTpaHa Koja je, JIMIIeHa MpaBHOPUIO30(CKe MOAYyKe, CBe/IcHa caMO Ha je/IHY,
MOBPIIMHCKY JWMEH3Wjy TpaBa.’! Y TakBUM cHTyalujama, CBaKd IMPaBHO-
¢unozopckn 00ydeH alBOKAT hie CXBaTHTH HE caMmo Ja HeMa 3jama m3mehy
aJICKBaTHOT ,,TCOPHjCKOT" — YUTa]j, MPaBHOMMIO30(CKOT — 3HAMA U IIPaBHE
npakce, Beh fie yBHJIETH U IIyH CMHCAa0o OHE 4eCTO HaBOl)eHe MHUCIH Ja ,,HeMa
HUYer NpakTHYHUjer oj go0pe Teopuje. 2

3. Ageokain wipasicu pyile y 3aKoHY

OBO je, TIOHOBO, jeJlHAa yBpEXKECHA JlanvKa KpHIIATHIA, KOja ca coOOM
HOCH UMILTHIIUTHY MOPAJIHY OCYIy aJBOKAaTCKOT mo3mBa. OHa Kao Ia mopy-
gyje — aJBOKAaT je MO MPHUPOIH CBOT Imocia ocyheH aa Oyne ,.c OHy CTpaHy'
MpaBHOT MOPETKa, Ja, HA HEKH HA4MH, NOTKOMaBa HEroB TeMelb. Jla Ou ce
ITOKA3aJI0 3aIlTO j€ Taj UMIUTMIIUTHH MOPATHHU IPEKOp HEyTeMEeJbEH, MOpajy
ce Tpeay3eTH /Ba KOpaka. ¥ MpBOM Ce OJTOHETa Koja je CBpXa aJBOKATCKE
npodecuje, na OU ce, 3aTUM, y OPYroM IMOKA3ajo Ja HeMa HHYET MOpPAIHO
MpoOJIEMaTHYHOT y BE3M ca KPWJIATUIIOM, YaK U KajJa ce OHa CXBaTH y Hajoy-
KBAJIHHjE€M 3HAUCHHY.

VY mpemy3uMarmy IPBOT KOpaka, OCIOHHNY ce Ha jeHy CKOpallmby aHerT-
JIOTCKY SHH30Y Y YUjeM je CPEIHIITy ¥ JaHac aKTyelHa MHHHACTAapKa IpaBJe.
Kana je moOwmia mpunuky Aa ce Ha oTBapamy akagemcke 2023/24. ronune
obOparu Opynomuma [IpaBHor dakynrera YHuBepsurera y beorpamy, MuHu-
cTapka je ycriena jna octane ynamhena mo cienehoj usjasu: ,,OHo mto he outn
y Hekoj OymyhHOCTH Balia cBpxXa je ynpaBo Jia 3allTHTHTE, IO je/iaH, CBOjy
IpxaBy.” AKo ce y3Me y 003up na Hajpehu Opoj HAIIMX CBPLICHUX CTyJCHATA

3 Gardner, J. (2006). Why Study Jurisprudence?. The Inner Temple Yearbook
2006/2007, 2, dostupno na https://www.dropbox.com/s/rz914n8nlgzk 7yv/whystudyjurispru-
dence.pdf?dl=0, 8.

32 Mako ce Ta MHCA0 YeCTO MOTPEIIHO NPUNHUCYje AJHIITajHY, IPBHU jy je HaBEO — U
TO Kao TOOOXIbM LIUTAT HEUMEHOBAHOT ,,0M3HUCMEHA™ — je[laH OJ POJOHAYETHUKA COLHU-
jamae ncuxonoruje Kypr Jlesun. Lewin, K. (1943). Psychology and the Process of Group
Living. The Journal of Social Psychology, 17(1), 118.
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3aBpIIIH Y aJIBOKATYPH — IITO jeé MUHUCTApKa, HAPABHO, 3HAJIA jep je U caMa TaMo
moyena Jia Tede MPaBHUYKH 3aHAT — OHJA j€ jaCHO J1a je M3PCUCHOM MHIILBY
olaciana M Kpajibe MOTrPelIHy MOpyKy Y BE3d ca CBPXOM CaMOT aBOKATCKOT
no3uBa. Crora cam Beh cieneher maHa Ha yBOJHOM 4acy oceTHO TOTpeOy Ja
Opy1oIIMMa ITOKa)XeM Ja TO HHje CBpXa HUjeTHE O] MPaBHUYKUX Mpodecuja. 3a
aJIBOKaTypy je To Oap 6exomaHo jacHO — y wI. 2. 3aKOHa O aJBOKATYPH CE KaxKe
Ila je To ,,He3aBUCHA M CaMOCTaJiHa cy0a mpyskarma mpaBHe momohu (usnd-
KUM W TpaBHEM juiuma‘™?. J[pyruMm pedrMa, 03aKOomeHa CBpXa mpodecuje
HUje HUKaKBa 3allITUTa JApKaBe, Kao mMIiepujyma mohu, Beh oHa Koja mpowu-
371a3H M3 H3BOPHOT 3HAUCHa JATHHCKE peul advocare, a TO je MO3UB Y moMoh.

Kana ce 1O 3Ha, momasba Ce — MOHOBO W3 OHE NTHYHUjE MEPCICKTUBE
— BH3ypa aJIBOKaTcKe mpodecuje, Koja MpaBo BHJIM Kao Mope cio0oje, mpo-
[IapaHo OCTPBJbEM JIpKaBHHUX 3a0pana u Hapenaodu. Taj ogHOC MeTadopHuKe
BOJICHE U KOITHCHE TIOBPIITMHE 3aBUCH MTPBEHCTBEHO O/ 3aKOHOIABHE ITOJIUTHKE
KOjy Boau npxaBa. MehyTum, 3aKoHHM, Yak M KaJga TEKE Ja OTPaHUYE HAILy
UHINBUAYAIHY CJI000y, HUCY CAMOIIPUMEHUBU — OHU 3aXTEBAjy TyMaueHe.
Ha angBokaTmMa je &a 3aKOHE Tymaue TakKo Ja MPUHIMIH]ETHO YBEK HACTOje
Jla TIPOIIIMpe Mope cliobojIe 3a CBoje KiMjeHTe. JIpyrium pedrma, Ha JpKaBH je
TEpeT Jia TIOHYIU jaCHEe M HEJIBOCMHUCIICHE (POPMYJIAIlHje 3aKOHCKUX 3a0paHu U
Hapea0u, MOrOTOBO aKO 3a HMXOBO HEUCIYHCHE MPOIUCYje KazHeHe mepe.™
Kanma To npkaBa He yuuHH, npaBehin cBOjeBpCHE ,,pyIle y 3aKOHY™, Ha aJlBO-
KaTy je JAa ux Halje u 3amITUTH CBOT KIIMjeHTa. Y JpiKaBU BIAIaBHHE IIpaBa — a
CpOuja je YcraBoM mIpokiiaMOBaHa Kao TakBa Jp:KaBa — aJBOKATCKU [OCA0
»TPaXKema pyIe y 3aKOHY" MPOUCTHYE U3 TyOOKO yBPEKEHOT MPABHOT HaYeIa
Ia je ,,IOMYIITEHO CBE OHO MITO HUje U3PUIHUTO 3a0pameHo .,

JIMKOBHU KpHUTHYApH KaxXy na Ha PemOpanToBOj cutm Yac anamiomuje
HeJ0CTaje jeJHa 0coda — mpenapartop, Yhju je 3ajatak Ouo Ja IpUMIIPEMH TeJlo
3a yac. Haume, Ha MOKTOpY HHUje OWIIO Aa 00aBJba KPBaBU I0OCA0 CEIUpamba,
Beh Ja Ha OCHOBY NMPUPYYHHKA M3 aHATOMH]jE — y OBOM CIIy4ajy, BEpOBAaTHO

3 3akoH 0 axBokatypu, Cryocoenu inachux PC, 6p. 31/2011. u 24/2012. — omyka
VC.

** To je morBpheno mpakcoM EBporickor cyja 3a Jpyjcka mpaBa y Be3u ca 4i. 7.
KoHBeH1uje koju ce 6aBu MPETIOCTaBKOM HEBUHOCTH.

3% TTokpoBar Kake a OBO Ha4delo HUje YHHBEP3AIHO M CBEBPEMEHO, T 14 ,,HHje pa-
3yMJBHBO 0€3 HeroBa XUCTOpu3nupama™“. KOHKpETHO, BEeroB HaCTaHaK ce Besyje 3a pahame
nojMa Rechtsstaat a0 CynpOTHOCTH ,,[IOJIMLII]CKO]j ApKaBU™. Y TOM IOTOHEM THILY JApiKa-
BE ,,Ha BPXY Cy MHTEPECH ApiKaBe, a CBa IMOJPY4Yja )KHBOTA CBEOOYXBATHO PErJIeMEHTHPaHA
u HajzupaHa. [Ipu ToM ce mpuje mojia3u OJ Havela Jia je cee willo Huje gouyuilieHo, 3a-
oparveno! Tek ce y MpaBHOj Ap>KaBU TPaXKH MPAaBHO 0OPA3NIOKEHE 32 CBAKO OTPaHHUCHHC
co0o/ie YoBjeKa, Tj. BEIUKY yJOry A00MBa HAYelNo Jia je CBe JOMYLITEHO, LITO HUje H3PH-
quto 3a0pameHo. Pokrovac, Z. (2019). Je 1i, doista, uvijek i svuda, sve $to nije zabranjeno
dopusteno? Pokusaj jedne teorijskopravne kozerije. Zbornik PFZ, 69(5-6), 676.
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,Paopuke spyackor tena“ (De humani corporis fabrica), Aunpeaca Becanu-
jyca, u3 1543. ronuHe — moHyau oArosapajyhy aHanmuszy. 3aKOHOIABAIl je Taj
KOjH TEJO 3aKOHCKOT TEKCTa, CEMPaHO Ha IJlaBe, YWIaHOBE, TaYKe M CTaBOBE,
JI0CTaBJba MPABHOj IPaKCH Ha Jjajby aHATOMCKY o0paay. [IpupyuHuim Ha Koje
Ce OClIamajy MpaBHU aHATOMH, YKJbydyjyhu M ajBoKarte, cajpike HajoOCHOB-
HUje yIyTe O TeXHWKaMa Tymadema. [IpaBHO(MIO30(CcKa MOAYKA TO 3HAKE
MpOIIUpYje W Ha JOMEH OCOOEHEe MPHPOJE MPaBHOr pacyhuBama, Kao U Ha
pa3matpara 0 OJJHOCY IIpaBa M je3uKa, paBa 1 JOTUKE, Te paBa U IPaKTHYKe
pazbopuTocTH.

IIpumepmurie, aHaTUTHYKA TpaBHOPMWIO30(CcKa moayka he momohn cry-
JICHTY TpaBa, OyayheM aJBoKaTy, a YBHIHM YIHTHOCT pallipPEHE WHTYHIIU)E
Jla ce CYJHMjCKO OJUIy4HBarbhe CBOJHM CaMO Ha OJUIyKYy KOjOM Ce KOHa4YHO YTBp-
hyje HopMaTHBHa cHTyaluja cTpaHaka y cropy. Hamme, mocroje u omiyke
KOje je HeOIXOHO JIOHETH Mpe KOHAYHE OJJTyKe, OJTHOCHO Ipecye, a Koje ce
MOTY Ha3BaTH ,,ppakuuoHuM orykama™. To cy: a) ognyka o eadcery, Koja je
,[IOBE3aHa ca CKYIOM MPETIOCTaBKMA O TOME Jia JIM je jeJHa HOpMa CacTaBHU
JIMO ojipeheHor mpaBHOT cucTema‘’; 0) ognyka o iiymauery, Koja moapazymMeBa
IIB€ MOTYhHOCTH: ,,JUTH C€ OMIITE IPABIIIO CMATPa TOBOJHHO MPEIM3HUM Ja Ce
MOJKE MPUXBATUTH HETOBO ’ITUPEKTHO 3HAUYCHE ... FIIH MaK MOCTOje CyMIbE Y
MOTJIely 3HAYCHA Ia je HEOIXOIHO TyMadewme Ja Ou ce CyMibe OTKIOHmIe ;>
B) ognyka o gokasumad, Koja je ,,HEeOIIXOJHA 3a JOHOIICH¢ KOHAYHE OTyKe
jep CyHOBHW 3acCHHBAjy KOHAa4YHY OJUTYKYy Ha JOKa3aHUM YHI-CHHIAMA™ T)
ognyka o usbopy ocreguya, Koja ,,cacToju ce y yrBphuBamy Koje o1 Mmoryhux
MOCJbEANIIA CAPKAHNX Y TIPABHUM IpaBUINMa TpeOa MPUMHjEHUTH y CBjETIy
JOKa3aHUX YMEbEHHUNA Y’; U, HAMMOCIIETKY, 1) KOHA4YHA 0g/yKd, KOja Ce ,,CaCTOju
y JIOHOIIEKY Ipecyne, Koja je ,,0lpaBaaHa Ha OCHOBY MPETXOMHO TOHU)jETHX
¢bpakuuonux omryka (ppakipoHe O/UTyKe CYy apTyMEHTH Yy MPHIOT KOHAYHE
omtyke).“*® OBaj CBOjEeBPCHU ,,9aC aHATOMHjE" CYIHUjCKOI TyMad€ia MOXKE
OWUTH OIl HECYMIbHBE TPAKTHYHE KOPUCTH CBAKOM aJIBOKATy KOjH, Ha TIPHMeED,
HACTOjH TPAaBHHUM JICKOM J1a TIOOHja JJOHETY CYICKY MPEecymy.

36 Cmauh, B. (2020). IIpupoga u geiiepmunaniiie cygujckol wiymauersa upasa. beo-
rpax: M3naBauku nenrap [IpaBHor ¢axynrera, 67. Basa nHamomenytu na Cranh cienu pe-
AIMCTHYKY TIO3UIH]jY, TpeMa K0joj He IMOCTOjH HUIITA IITO OM ce MOTJIO Ha3BaTH ,,JHPEKT-
HUM 3Ha4eHeM  IIPAaBHOI TEKCTa, Ia Ce TyMauee YBEK CBOAM Ha OJUIYKY O ToMe Koje he
on Moryhux 3Hauema OWTH MPHUITHUCAHO TEKCTY HEKOT IIPABHOT aKTa. Y TOJIHKO C€ HEroBO
pa3yMeBame ,,0JUTyKe 0 TyMauemy * pa3iuKyje O OHOTa IITO TBPIU UyBEHH MOJHCKH MPaB-
HH duito3od Jepxu BpobneBcku, Koju je yBeO THIIONOTH]Y ,,(PaKIIMOHUX OJUTyKa.

37 Ibid, 68.

3% 3a BpoOusieBCKOr MpeTxoaHe outyKe yTBphyjy KpuTeprjyMm (H)parioHATHOCTH
,,KOHauHe ojuryke™. JIpyrum peunma, ,,palfHOHAIHOCT [je] pyHKIHja GpakIMOHUX OJUTyKa y
(dhopmu aprymeHaTa KOju QUrypHupajy y cyackoj npecynu’ . Ibid, 69.
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Ha ciangan HaunH, npaBHO(IIIO30(CKa aHATM3A PA3THYNTHX HHTEpPIpe-
TaTHBHHX apryMeHaTa MO)Ke IIPaBHO]j MPAKCH, 11a TAKO U aJIBOKaTHMa, OUTH 0]
Hemaje ToMohy MPUIINKOM pelllaBama MUTamba 3Hauemha y T3B. ,,TEIIKUM CIy-
yajeBumMa‘.”” Haume, oHa UM MOXe MOHY/IMTH MAJIETY ,,KOHTEKCTYaIN30BaHUX
YIyTCTaBa®, y 3aBUCHOCTH O]l BPCTE NMPABHUX MPOIINCa KOjH ce TyMade, Tj.

»-..C 003MPOM Ha MaTepHjy KOjy perynuiry (jaBHO—TIPUBATHO MPaBO), HA HUBO
OMINTOCTH HUXOBHX OApendHu (cTaHIapAu-TpaBHia), HA BpeMe HHXOBOT
JIOHOIIEHka (CTapu—HOBHjH MPOIUCH), HA HAYUH JOHOIIEHA (yCTaBU U Mely-
HApOJIHE KOHBEHIHje — OOUYHM 3aKOHH ).

HajoBuh HaBoam 4eTHpW TakBa yIyTCTBA: 1. y OHUM IpaHaMa IIpaBa,
MOMYyT KPUBHYHOT WM IOPECKOT, IJIe Ce HAuel0 3aKOHHUTOCTU TPAIUIHO-
HAJIHO CMaTpa HEMPUKOCHOBEHUM, MTPEIHOCT ie OUTH aBaHa JTHHTBUCTHIKUM
M CHCTEMCKHMM apryMeHTUMa TyMmadewa;'' 2. HacympoT ToMe, 3a TyMadere
MpaBHUX CTaHAapaa (HejaCHUX MOjMOBa), KOje yOOMYajeHO HaJa3MMO Y HpH-
BaTHOM IIpaBy, TyMad he moce3aTH Kako 3a apryMEHTOM HaMepe TBOpIa aKkTa
y TPEHYTKy HErOBOT HACTAHKA, TaKo, MpeMa MPUIMKaMa, U 3a aKTYCITHUM
CXBaTamMMa O KOHKPETHOj CAaIp>KUHH CTaHIApAa y TPEHYTKY HETOBE IpH-
MeHe; 3. Mehytum, kopurtheme apryMeHTa Hamepe TBopIia, 1o mpaBuity, Hehe
OWTH TPUKIATHO 33 TyMadele IPaBHUX TEKCTOBA KOjU Cy AYyro Ha CHasW,
jep ce ,,Kpo3 BpeMe CTH4Yy HOBa MCKYCTBa, Aorahajy ce mpoMeHe MOpaIHHX
CXBaramba, COIMjaJTHe OKOJIHOCTH C€ MEHhajy, TEXHOJIOTHja Hampeayje uTi. ;*
Haj3al, 4. ,,TyMauckhe yCcTaBa M KOHBCHIIMja Yy CBETIIY HHUXOBE O0jCKTHBHE
CBpXE y TPEHYTKY IpHUMeHe (TaKO3BaHO '€BOJIyTHBHO TyMademe’) je IpuxBa-
TJBUBHjE O] CBOJIYTUBHOT TyMauewme 3aK0oHa.

3AK/bYYHO CJIOBO

Y oBOM pajy HHCaM UMao BeJIHKe aMOHUIIMje, OCHM Jia TIOKaKeM Jla OHH
NPaBHUIM KOJ KOJUX C€ YCIIEIIHO aKTHBUpa NMPaBHOMWIO30(PCKH ,,HEPB™ U
U3J0KEe ce MPaBHO(HUIO30(CKO] MOTYIN CTHUY BAXKHY KOMIIAPATUBHY IMpeE.-
HOCT y 0aBJbCHbY aJBOKATCKUM IIOCIIOM. Y YeMy ce, CyMapHO IJIeaHo, Orjiena

3 Taj mpobusiem je y npaBHy ¢unoszopujy yBeo Ponann J[BopkuH, HasuBajyhu ,,Te-
IIKUM ClTydajeBUMa™ OHE ,,y KOjuMa pe3yiTaT HHje jaCHO AMKTHPAH CTaTyTOM MM IIpere-
nenrom”. Dworkin, R. (1975). Hard Cases. Harvard Law Review, 88(6), 1057—1109.

40 Majosuh, I'. (2023). OcHose ipasnoi pacylhusarwa. beorpan: V3naBayku 1eHrap
[paBHor Qaxynrera, 245.

41 Ibid.

2 Ibid., 246.

+ Ibid., 247.
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ta npeaHoct? OHUM Koju ce o0Opa3dyjy 3a NmpaBHOMMUI030()CKO MUILBEHE Ha
HajOOJbM HAYWH pa3BHjajy apryMEHTaTHBHE IMOTCHIMjaJie W OIITPEe TMOJI-
jeMHAKO KAaKO aHAJIUTHYKH, TAKO M KPUTUYKH HAYWH MulUbewma.* OHu ce
ocroco0JpaBajy 1ia, o MoTpedu, cariieaBajy npaBHy CUTYAlUjy U3 diliuyuje
Hepcilexiiuge, CMENTajyhn je Tako y IIWPH, METAIIpaBHU KOHTEKCT; Ja KaT-
Kana Oare gyboxu toineg Ha ciydaj mpea coOoM, uayhu nabe o7 HeroBHX
MOBPIIMHCKUX M MaHU(ECTHUX o0eNexja; Haj3aj], Ja ce yImycTe y 030MJbaH
yac aHamiomuje, U301ITPaBajyhin 101aTHO BIACTUTE aHAIMTHYKE U MHTEpIIpe-
TaTUBHE TIOTCHITHjaJIe.

Heko 6m Morao mpuUTOBOPHUTH Ja caM MPEMalo MaXKEke IMOCBETHO TOM
WHUIIMjaTHOM MOMEHTY Y KOjeM C€ KOJl HeKOra aKTUBUpPA MPABHOPHIO30(PCKU
»HEPB* U pa3Buja aduHUTET IpeMa npaBHOPHUI030(cKo] MpobdaemMaTuzanuju
nurama. Pa3jor Tome nexu Y KOHTUHT€HTHOCTH JIMYHUX U UHCTUTYUUOHAJIHUX
MIPHUJIMKA Y KOjEMa HEKO JOCIIe y CUTyarujy aa, monyTt Mkapa Ha JlanmonoBom
IUTaTHy, Oyze MorypaH Ja ce BUHE y npaBHOo(mIo30(pcKe Bucunue. Ko Hexora
ce Jby0aB npema (uno3oduju, 3aueTa joul y CpelHOIIKOICKIM JaHUMa, JaKo
npeodpasu y CKIOHOCT Ka MpaBHO] puno3oduju; koa HeKuX Opyrormia u opy-
[IOIIKHbA MpaBa Taj ahUHUTET ce palja Ha TIPBOj TOJIMHU, HA YacOBUMaA YBOJa
y mpaBo,” y noaumpy ca aJeKBaTHOM YUOCHHYKOM JHTEpaTypom*® mnm Ha
HCKUM JOAATHUM AKTHUBHOCTHMA, OPraHM30BaHUM 3a Maibu, I/I336paHI/I Kpyr
cryneHara;?’ Ha HekuM (axyireTuma, momyTt Oeorpajackor IIpaBHor, mpas-

# Gardner, J. (2006). Why Study Jurisprudence?. The Inner Temple Yearbook
2006/2007, 2, dostupno na https://www.dropbox.com/s/rz914n8nlgzk 7yv/whystudyjurispru-
dence.pdf?dl=0.

4 Ha cBuM npaBHUM (haKyJITETHMa KOJ HAC CE MOJ THM HJIM CIMYHUM HMEHOM CTy-
JICHTH IIPBE TOJMHE YBOJIE Y OCHOBHE II0jMOBE Jp)KaBe M MpaBa.

4 AnexBaTHOCT yuOCHHUKE JUTEpaType Koja obpalyje nmpaBrodmIo30pCKe TEME ce
YeCcTO orjiefa y MEeTOJUYKO-IUIAKTHIKUM ,,TPUKOBUMA™ KOjU Tpeba Ja MOMOTHY Jia LITH-
Bo Oyzme mTo je Moryhe Bumre ,,user-friendly”. Ayropu nmocrojeher ynbennka u3z Vsoga y
upaso ua [IpaBaom ¢dakyirery YHuBep3utera y beorpaay cy moceriu 3a OpojHUM ,,TPHKO-
BUMa““ Te BPCTE, IOYEB OJ YBOJHE IpHYe, IpaheHe CTpUI WiIycTpannjama, IpeKo yrnoTpe-
Oe Ipyrux JUKOBHUX cajipKaja, ajli M HayWHa MpuKasa oapeheHnx nenoBa marepuje. B.:
Bacuh, P., JoanoBuh, M., [ajosuh, I'. (2014). Vsog y tipaso. Beorpaa: N3naBauku neHTap
[IpaBHor dakynrera. Y penensuju npaBHoduiaoszopekor ypdenuka ymxe Opanere, koja
Taj mpenMmet npeaaje Ha DakynreTy 3a MpaBHE W MOCIOBHE cTyamje ,,Jlp Jlazap Bpkratmh
n3 Hosor Caza, kao moceOHy BpPEJHOCT CaM HMCTaKao ympaBo TO LITO je KibHra o0jaBibe-
Ha Kao e-book, mITO je ompeMibeHa OpPOjHUM ayTOPCKHUM M yMETHHYKUM (oTorpadujama
u OecrlaTHO je JA0oCTylHa Ha MHTepHeTy. V.: JoBanouh, M. ®panera, 1. (2020). YBoa y
¢bunozodujy npasa. [acnux Ageokaiticke komope Bojeogune, 92(4), T742—746.

47 Ha TlpaBHoM dakynrery YHuBepsutera y beorpaay Beh myxe o nmerHaect roau-
Ha moctoju CeMHUHapcKa rpymna u3 YBojaa y IpaBo Koja OKyIJba 25 m3abpaHHX CTyJcHaTa
npBe roaune cryauja. OHU ymopeo ca npeaaBambuMa U BexxOama noxalhajy oBy rpymy Ha
KO0jOj je, yIPKOC Ha3WBY, akKIlEHAT HA YCMEHOM, FPYITHOM pajay MPOOJIEMCKOT ¥ J1e0aTHOT
KapakTepa.
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HOPMIIO30(CKH ,,HEPB* je Moryhe akTHBHpAaTH Ha JIPYTroj TOJAMHHU, YITUCOM Ha
Teopujcko-IIpaBHY HacTaBHy Ipymy mnpeamera,*® a va Behunu apyrux ¢akyi-
TeTa OoIpeJe/bUBamkEM 3a OAroBapajylie OmmuoHe NpeaMeTe; Haj3aja, HHje
HEOOWYHO Jla HEKO CBOja MpaBHOPMIO30(CKa HHTEPECOBamka pa3Brje Kao Beh
CBpIICHM TIPaBHUK, ynucyjyhn oarosapajyhie macrepcke cryamje* mim moxa-
hajyhm Heke crenmjanm3oBaHe KypceBe WHOBAIMjEe 3HAma ca CIEMCHTHMA
npaBHOGHI030(pCcKe moayke.>

ITocse je pasymspuBo na he yBex OuTu M oHHX Koju he, ycien Hecpa-
3Mmepe u3melyy amOuija u MoryhHOCTH, JOXKUBETH MKapoBy cyn0uHy. 3at1o je
Ha npodecopruMa Koju Mpyxkajy npaBHOGUIO30(PCKY MOIYyKY TPUMapHa OJro-
BOPHOCT JIa CBOj€ MOJIA3HUKE aIEKBATHO MPUIIPEME 32 Taj ,,JIeT, a 3aTUM H Ja
UX Hayde Kako Ja oJp>kaBajy Oall oHy ,,BUCHHY' Koja he UM OUTH O KOPHUCTH
KaJia 3aKopaue y CBET MpaBHE Mpakce (aIBokarype).
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ABSTRACT: The central thesis of this paper is that one can be
a lawyer, even a good one, without having learned any legal philos-
ophy, but those who are educated in legal-philosophical reflection
acquire a valuable asset that can make them better than their col-
leagues. To support this claim, the first part of the article attempts
to define what can be considered legal-philosophical reflection. In
this context, three distinct metaphorical perspectives on legal-philo-
sophical reflection are presented, each illustrated through the name
of a well-known painting: a bird s-eye view, a deep view, and the
anatomy lesson. The central part of the paper analyzes the relevance
of each of these perspectives to the legal profession by examining
three commonly cited catchphrases associated with it: “two law-
yers, three opinions”; “theory is one thing, practice another”; and
“lawyers look for loopholes”. Following this analysis, the paper
concludes that legal-philosophical education most effectively de-
velops argumentative capacity, hones both analytical and critical
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thinking, and provides great benefit to law graduates in their future
professional practice, including their careers as lawyers.

Keywords: legal-philosophical reflection, bird’s eye view, deep
view, anatomy lesson

INTRODUCTION

It is well known that having a law degree and pursuing a career as a
lawyer does not require a course in the philosophy of law.! Moreover, legal-
philosophical knowledge is not tested during the bar exam. Therefore, even
without an extensive empirical study, it can be stated with confidence that
the majority of lawyers in Serbia have not received any legal-philosophi-
cal education. Since some among them hold the status of leading figures in
their profession, it may reasonably be concluded that the ability to engage in
legal-philosophical reflection is not a prerequisite for being a good lawyer.
Accordingly, the paper will not argue the contrary, but what it intends to
defend is the thesis that those who cultivate legal-philosophical reflection
gain an important additional asset, one that may well make them better than
their colleagues.

To support this claim, the first part of the paper examines what quali-
fies as legal-philosophical reflection. Within this framework, three distinct
metaphorical perspectives on legal-philosophical reflection are presented, each
illustrated through the name of a well-known painting: a bird s-eye view, a
deep view, and the anatomy lesson. The central section illustrates how each of
these perspectives applies to the legal profession through an analysis of three
familiar sayings: “two lawyers, three opinions,” “theory is one thing, practice
another,” and “lawyers look for loopholes.” Following this analysis, the paper
concludes that legal-philosophical education most effectively develops argu-
mentative capacity, hones both analytical and critical thinking, and provides
great benefit to law graduates in their future professional practice, including
their careers as lawyers.

' The Philosophy of law is included as a separate, but not mandatory, course in
the curricula of public law faculties in Belgrade, Novi Sad, and Nis. At the University
of Kragujevac, students may choose the course Contemporary Legal Theories, which in-
troduces them to the most relevant legal-philosophical perspectives. At some private law
faculties, such as the Dr Lazar Vrkati¢ Faculty of Law and Business Studies in Novi Sad,
the philosophy of law is an elective course.
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THREE PRESPECTIVES
OF LEGAL-PHILOSOPHICAL REFLECTION

Before addressing the topic set out in the title of this paper, it is first
necessary to consider what qualifies as legal-philosophical reflection. The
disciplinary boundaries of the philosophy of law are most often introduced
through the fundamental questions it poses. One of the more prominent
modern introductions to the philosophy of law within German legal thought
identifies the following questions: What is law; What distinguishes law from
morality; Why is law binding; What is justice, and how does it relate to other
values such as equality and human dignity; Are there universal human rights;
etc.? Broadly speaking, these questions may be approached in two ways:
either through description and analysis, and/or through critique and evalu-
ation. Legal-philosophical reflection can thus be concisely defined as being
concerned with the analytical and normative study of law and legal concepts.’

The paper will, in fact, approach the problem of legal-philosophical
reflection in a metaphorical and illustrative manner. Specifically, three distinct
perspectives are presented on this form of reflection and are illustrated through
three corresponding works of art.

1. The bird’s eye view

An apt illustration of what was metaphorically referred to as the bird s-
eye view of legal-philosophical reflection can be found in Daedalus and Icarus
(1799) by Charles Paul Landon, a painting permanently housed in the collec-
tion of the Louvre. Unlike many other visual interpretations of this ancient
myth, where both figures are already airborne, this painting captures the
moment Daedalus pushes Icarus off, enabling him to take flight more easily
and ascend skyward.

2. The deep view

This is the title of one of the most striking works by the late Serbian
artist Milan Tucovi¢. The painting depicts a figure using a magnifying glass to
enlarge the scene before them, attempting to reach what lies beneath or beyond
the visible surface of things. This image serves as an illustration of the second
distinct perspective within legal-philosophical reflection.

2 Kirste, S. (2010). Einfiihrung in die Rechtsphilosophie. Darmstadt: WBG, 15.
3 Brooks, T. (2023). Legal Philosophy, Oxford Bibliographies in Philosophy, (ed.
Duncan Pritchard). New York: Oxford University Press.
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3. The anatomy lesson

Though it is also the title of a well-known piece by our literary giant
Danilo Kis, nowhere is the anatomical method of examination more vividly
portrayed than in The Anatomy Lesson of Dr. Nicolaes Tulp (1632) by Rem-
brandt. This iconic painting serves as the illustration for the third particular
perspective of legal-philosophical reflection.

Before delving further into these three perspectives, it is important
to note that each can encompass both analytical and critical (prescriptive,
normative) judgments concerning law and legal concepts. Given that a met-
aphorical-illustrative approach has been chosen, this paper will not engage in
a more rigorous methodological discussion regarding the relationship, i.e., the
primacy, and/or potential compatibility (or incompatibility) of the two princi-
pal strands of legal-philosophical reflection.*

ON THE RELEVANCE OF LEGAL-PHILOSOPHICAL
REFLECTION FOR LAWYERS

The paper seeks to demonstrate the relevance of each of these three dis-
tinct perspectives of legal-philosophical reflection for lawyers. In doing so, the
paper will draw upon three well-established catchphrases associated with that
profession, and more generally, with legal practice as a whole.

1. Two Lawyers, Three Opinions

This catchphrase is often invoked by laypeople to highlight the sup-
posed unreliability of legal opinion. At its core lies an implicit accusation that
our profession is little more than mystification, embodied in the question of
how it is possible that different lawyers can hold different, sometimes even
diametrically opposed, views on the same issue. To be clear, this question con-
ceals serious legal-philosophical dilemmas. The renowned American political
theorist Pennock, for instance, argued: “When a court consists of more than
one judge, the assumption is that each of them, if acting completely rationally,
would reach the same decision in a given case.” This view echoes Descartes’

4 For more, see: Jovanovi¢, M. (2019). The Nature of International Law. Cambridge:
Cambridge University Press, Chapter 2.

5 Pennock, J. R. (1964). Reason in Legislative Decisions. Rational Decision, (ed.
Carl J. Friedrich). New York: Atherton Press, 102.
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more fundamental claim that “whenever two men come to opposite decisions
about the same matter, one of them at least must certainly be in the wrong.”®

These perspectives imply a strict connection between the concepts of
rationality and truth, namely that true claims must be rational, and only those
that are true can be considered rational. But how does one reconcile this second
thesis with the well-known fact that judicial panels (e.g., the U.S. Supreme
Court) frequently issue majority rulings (e.g., 5:4 or 6:3)? Should we infer
from this that the reasoning of some membersd of a judicial panel (not nec-
essarily those in the majority!) is inherently irrational or false? The negative
answer, one that feels intuitively evident to us as lawyers, not least because
even the final decisions of the highest courts are rarely described as “true” —
still requires further explanation. One is offered by Perelman, who observes
that law is a distinct form of argumentative practice, and that “the domain
of argumentation is that of the likely, the plausible, the probable,” a domain
that escapes “mathematical certitude.”” Hart makes a similar point, stating that
legal reasoning “offers the clearest and perhaps most instructive example of
reasoning which is rational and yet not in the logical sense conclusive.”® In
other words, it is entirely plausible, and indeed a common occurrence, that a
single case may give rise to a range of opposing yet more or less rational legal
assessments or arguments.’

The bird’s-eye view legal-philosophical perspective enables every
legal practitioner, including lawyers, to offer a meaningful response to the
aforementioned dilemmas. It provides a framework for self-reflection, for con-
templating the nature of a social argumentative practice in which we are active
participants. From this perspective, law appears as a kind of game. This is,
incidentally, a heuristic metaphor frequently employed by legal philosophers.
For instance, in his famous 1957 lectures at Harvard University, Hart com-
pared the rules of law to the rules of baseball, much to the surprise of his

¢ Moreover, Decartes states, “It seems that none of them possesses the necessary
knowledge. For if anyone’s reasoning were certain and evident, he would be in a position
to present it to others in such a way as to convince them of its truth.” (Decartes, R. (1985).
Philosophical Writings, Vol. 1, trans. by John Cottingham, Robert Stoothoff, and Dugald
Murdoch. Cambridge and New York: Cambridge University Press, 11.)

" Perelman, C. (1963). The Idea of Justice and the Problem of Argument. London:
Routledge, 134.

8 Hart, H. L. A. (1963). “Introduction”. In: Perelman (1963). The Idea of Justice
and the Problem of Argument, V1.

° For more, see: Jovanovi¢, M. (2023). Thou Shalt Avoid Perversity in Reasoning! A
Philosophical Account of (Un)reasoned Arbitral Awards. Austrian Yearbook of Arbitration
Law, 251-276.
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American audience.'” In a relatively recent article titled “How Law Is Like
Chess,” contemporary legal philosopher Andrei Marmor argues that law and
chess are comparable social institutions in several important respects.!! The
purpose of this metaphor is to highlight that, in law as in any game, constitu-
tive rules define which moves are permissible and which are not; participants
devise strategies to achieve their objectives as effectively as possible; and,
most importantly, each player assumes a distinct and well-defined role.

Furthermore, from this perspective, it becomes apparent that at the heart
of the game lies a dispute in which the players assume opposing roles and
responsibilities. Only then does it become clear, even to laypeople, why the
prosecuting lawyer and the defense lawyer necessarily hold differing views on
the same legal matter, and why any lawyer is capable of switching roles with
ease, supporting today what they may have contested yesterday. This may
not be the only reason, but it is certainly the most obvious one why there is
nothing inherently problematic in the well-known catchphrase “two lawyers,
three opinions.”

Finally, the bird’s-eye view legal-philosophical perspective also allows
reflection on the nature of legal practice in concrete, present situations, par-
ticularly those involving legal and ethical challenges. For instance, what does
Article 1.1 of the Code of Professional Ethics for Lawyers' require in a given
situation, when it obliges the lawyer “to devote their knowledge and abilities
equally to clients and the interests of legality and justice”? Or what constitutes
legally permissible yet “dishonorable”, and thus ethically unacceptable, legal
tactics (Article 8.8), etc.

According to the myth, Icarus, overwhelmed by the joy of flying freely,
soared higher than Daedalus had advised, and perished as a result. Likewise,
anyone who attempts to adopt the bird’s-eye legal-philosophical perspective
must take care not to ascend too far into dangerous heights, that is, into fruit-
less metaphysical speculation. For this reason, any aspiring lawyer exposed
to legal-philosophical training must also be prepared to adopt the remaining
perspectives.

19 In letter to his wife Jennifer, Hart writes about his students: “After the initial
shock about my accent and my refusal to deal with sociology or natural law, they seem to
be enjoying linguistics and my comparisons between law and the rules of baseball.” Lacey,
N. (2006). 4 Life of H.L.A. Hart. Oxford: Oxford University Press, 185.

' Marmor, A. (2006). How Law Is Like Chess. Legal Theory, 12(4), 347-371.

12 Code of Professional Ethics for Lawyers, Official Gazette of the RS, No. 27/2012
and 159/2020 — decision of the CC.
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2. One is Theory, the Other is Practice

This catchphrase is typically not uttered by laypeople but by legal prac-
titioners themselves, including lawyers, when welcoming newcomers freshly
graduated from law school into the profession. Recently, a lawyer whose repu-
tation owes less to legal expertise, despite his public portrayal as a seasoned
professional, wrote the following in the Viewpoints column of the “Poli-
tika” newspaper:

“I would not give five cents for my own diploma, even though I
earned it through years of slogging at the college reading room, because
when I graduated, I was not even able to draft a basic lawsuit since, in all
four years of study, I had never even seen one. A college diploma, unless
followed by practical training, is essentially worthless. Just a meaningless
piece of paper.” Hence, he concluded, “perhaps it is finally time we start
changing the concept.”’?

That change, he argued, should aim at producing trained legal profes-
sionals. As he went on,

“A country without skilled trades and a genuine scientific elite is
doomed to fail. We have all but buried the trades culture, and in its place we
have gotten a glut of theorists for every subject imaginable, tens of thousands
of so-called managers, fake PhDs, and a swarm of useless graduates.”'

This paper does not intend to defend the value of a college diploma from
the University of Belgrade, nor respond to sweeping criticisms of the Serbian
academic elite. However, what will be examined is the claim that legal edu-
cation produces an excess of unnecessary theoretical knowledge and fails to
produce trained legal professionals, particularly since, at first glance, legal-
philosophical education appears to be the prime suspect in producing precisely
this kind of knowledge.

To avoid confusion regarding the meaning of the term “theory”'" in the
aforementioned catchphrase, it should be clariystudents for practice, the term
primarily refers to “everything taught in the scope of the current model of
legal studies.”!® Still, it is important to draw a further distinction between doc-

3 Pukanovi¢, V. (2023). Naucni proletarijat. https://www.politika.rs/sr/cla-
nak/5673 30/Pogledi/Naucni-proletarijat.

14 Ibid.

15 Although practically relevant, the interpretation of this catchphrase that equates
“theory” with a particular legal provision and “practice” with the established conduct of
actors that departs from that provision is itself not relevant.

16 Kietb, M. (2017). Legal Education from the Perspective of Legal Practice. Onati
Socio-legal Series, 7(8), 1638, fn. 3.
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trinal legal knowledge and legal-philosophical knowledge, as both fall under
this generic label and are found in law school textbooks. The former is also
referred to as legal dogmatics/doctrine which represents

“...a systematized presentation of the rules and principles governing a par-
ticular category of social relations (their validity and meaning), the analysis
of relationships among various rules and principles within the system, the
resolution of contradictions between them, and, where appropriate, proposals
for desirable ways of regulating social relations.”!”

Zoran Stojanovi¢, for instance, describes

“...criminal-law dogmatics, or the science of criminal law in the narrow
sense,” as “the entirety or system of teachings, that is, the systematic scien-
tific study of criminal law.”®

The raw material for doctrinal legal knowledge depends on the relevant
body of positive law. That is, doctrinal knowledge is primarily focused on pro-
visions, institutions, and concepts within the law as it stands (de lege lata)."

In contrast to doctrinal legal reflection, which describes, interprets, and
systematizes positive law while remaining largely at a surface level, legal-
philosophical reflection offers a “deep view.” Strictly speaking, it is not
directed at any particular body of positive law, but at the law as such.* Tt thus
addresses the kinds of questions posed earlier: the concept and nature of law,
the most appropriate methods for understanding it, its purpose, the justifica-
tion of legal institutions, and its relationship to other normative orders, such as
morality, etc.

In their shared reliance on applicable, positive law, the work of legal
dogmatists (such as authors of textbooks or statutory commentaries) and legal
practitioners (such as lawyers) converges. However, in the legal “game,” the
former does not occupy the role of the latter; his task is neither directed toward
protecting a client’s interests nor is it concerned with resolving a specific legal
case. Therefore, unlike the legal practitioner (lawyer), the legal dogmatist
adopts a more general and principled perspective, one that often leads him to
propose new conceptual frameworks that more adequately describe relevant

7 Dajovié, G. (2017). Proucavanje prava — pravna nauka, teorija i filozofija. Pravni
zapisi, 8(2), 227-228.

18 Stojanovi¢, S. (2019). Krivicno pravo — opsti deo. Belgrade: Pravna knjiga, 51.

19 Green refers to the specific raw material for legal inquiry as the “evidence base,”
and in the case of legal dogmatics, what he imprecisely calls “special jurisprudence,”
which are “concepts within law.” Green, L. (2020). Gender and the Analytical Jurispruden-
tial Mind. Modern Law Review, 83(4), 893-894.

20 Green argues that the evidence base of legal philosophy, or general jurisprudence,
is “the concept of law itself.” Ibid.
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legal practice, or, depending on a particular hermeneutical perspective, to cri-
tique existing practices and advocate for better solutions (de lege ferenda).

This doctrinal perspective will be illustrated using two examples. Article
64 of our Family Law authorizes a younger minor to undertake “legal trans-
actions by which they acquire neither rights nor obligations.” Based on this
provision, legal doctrine has proposed a more general conceptual framework
in the form of “neutral legal transactions,” while also introducing the auxiliary
concept of “detriment.” In the next step, it was clarified which forms of “det-
riment to the child, given their limited legal capacity, should be regarded as
relevant,” and, on that basis, the criteria for what may be considered a “neutral”
legal transaction were defined.?! In this way, legal doctrine, moving beyond
the conceptual status quo, engages in what Summers calls “the construction of
new conceptual frameworks with the accompanying terminology.”?

The second example refers to one of the two actus reus elements of the
criminal offense of “Counterfeiting Money” under Article 241 of the Crimi-
nal Code consists in “making counterfeit money,” and Serbian case law holds
that this offense is not committed if the counterfeit money lacks the essen-
tial characteristics of genuine currency. Legal doctrine, however, cautions
that this view

“...should be accepted with a certain reservation. It raises questions such as:
to what extent must such fake money differ from real money; how should
the doctrines of inadequate attempt and attempt generally be applied in gen-
eral, and what of situations in which someone, intending to put counterfeit
money into circulation, produces failed imitations that significantly differ
from genuine currency, etc.”?

Having made the previous conceptual clarification, the question remains
as to what might reasonably be classified as “theoretical” knowledge required
for a law degree, but that is of little or no relevance to legal practice or to
being a lawyer. It is particularly interesting whether this applies to legal-
philosophical knowledge as a type of “theoretical” knowledge. To the extent
that law students are exposed to “theoretical” knowledge that does not con-
tribute to their practical competencies, the catchphrase “one is theory, the
other is practice” becomes more acceptable. The thesis this paper intends to

2 Purdevié, D. B. (2010). “Neutralni pravni poslovi”. Annals of the Faculty of Law
in Belgrade, 58(2), 77-107.

22 Summers, R. S. (1966). “The New Analytical Jurist”. New York University Law
Review, 41(5), 861-896.

2 Stojanovié, S. (2022). Krivicno pravo — posebni deo. Novi Sad: Publishing Center
of the Faculty of Law, University of Novi Sad, 197.

24 This part will not address the broader methodological and didactic framework
that may pose an obstacle to the successful entry of law graduates into the world of legal
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defend is that questionable “theoretical” knowledge is more often generated in
courses grounded in legal dogmatics than in those focused on legal-philosoph-
ical content.

First, in textbooks, typical exam literature for law students, it is common
to encounter elements of doctrinal legal knowledge that do not directly pre-
pare students for legal practice. For example, in the Family Law textbook,
students come across the section on “non-existent marriage.” It states that a
non-existent marriage is one “concluded without fulfilling the three essential
preconditions for the existence of marriage: difference of sex, mutual declara-
tion of intent, and legal form.” However, students quickly learn that, “from a
practical point of view... the classification of invalid marriages as either non-
existent or void is considered unnecessary,” since the theory of nullity alone
is deemed sufficient for interpreting invalid legal transactions. This is also the
view of positive Serbian marital law,

“...in which the three essential preconditions for the existence of marriage are
classified as preconditions for its validity and are sanctioned by annulment.”?

From the perspective of legal practice, this latter knowledge appears to be the
only one that is truly relevant. Everything else that the student learns from
this section, such as where the concept of a non-existent marriage appears in
comparative law, how it was once regulated under the post-war Basic Law on
Marriage, or the arguments in favor of distinguishing between “non-existent”
and “void” marriages, seems to amount to superfluous theoretical knowledge
at this stage of legal education.?

Second, in textbooks devoted to positive-law subjects, legal-philo-
sophical elements are often woven into content that ostensibly belongs to the
domain of dogmatic knowledge. Contrary to what was said above about the
starting point of legal dogmatics, the General Part of Criminal Law states that
“the science of criminal law is not bound by positive law and therefore should
not serve merely the application of that law.” Furthermore, the author of the
textbook states that “it should substantially exceed the horizons and needs of
judicial practice and deal primarily with academic issues.”?” In the spirit of this

practice. The most significant aspect of that framework is a learning model based on mem-
orization and reproduction, devoid of problem-solving related to concrete (real or hypothet-
ical) cases. On comparable issues within the Polish legal education model, see: Kietb, M.
(2017). Legal Education from the Perspective of Legal Practice. Oriati Socio-legal Series,
7(8), 1638-1642.

% Draski¢, M. (2015). Porodicno pravo i pravo deteta. Belgrade: Faculty of Law,
104.

26 However, everything stated could be a legitimate subject of study at the master’s
level in the field of family law.

7 Stojanovié, S. (2019). Krivicno pravo — opsti deo. Belgrade: Pravna knjiga, 53.
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claim, the relationship between criminal law and morality is addressed. The
discussion concludes with a concise warning against falling into either of two
extremes, as these are

“...two independent normative systems, and it is neither desirable nor justi-
fied to aim for the moralization of criminal law or, conversely, the legal
regulation of morality.”?®

Shortly thereafter, the issue of the legitimacy of protection through criminal
law is raised, which is essentially a concrete form of the broader issue of the
moral justification of criminal punishment.

In both cases, however, we are dealing with par excellence legal-philo-
sophical topics, which call for a “deep view”, not surface-level generalizations.
These topics fall either within the general philosophy of law course or within
a specialized discipline such as the philosophy of criminal law.”® Objections
may be raised here concerning their relevance, particularly when defending
the importance of legal-philosophical reflection for practicing law. Yet it is
far from irrelevant: (1) who provides the legal-philosophical education (the
question of competence), (2) whether it is presented as part of an appropri-
ate course within the curriculum (the question of curricular framing), and (3)
whether it is offered to all students or only to those who choose it (the question
of electiveness).

These points will not each be addressed in detail, except the third, which
seems particularly interesting. While there is no definitive answer, the author
leans toward the view that not all law students possess the appropriate sensi-
bility for legal-philosophical education. As the late British legal philosopher
John Gardner observed, students are “often frustrated by what they see as the
impractical and inconclusive aspects of philosophical speculation.”*® This
brings us to the following thesis: it is certainly possible to become a lawyer,
even a good one, without formal legal-philosophical education; however, those
who successfully awaken their legal-philosophical “instinct” and engage with
such instruction acquire a significant asset that can make them better than
their colleagues.”

Among the reasons for cultivating legal-philosophical reflection, Gardner
notes that “philosophical education encourages us to look beyond immedi-
ate issues. It encourages us to look for timeless problems underlying topical

2 Ibid., 15.
2 For example, see: Cowley, C., Padfield, N. (2024). The philosophy of criminal
law: an introduction. London and New York: Routledge.

30 Gardner, J. (2006). Why Study Jurisprudence?. The Inner Temple Yearbook
2006/2007, 2, Available at: https://www.dropbox.com/s/rz914n8nlgzk7yv/whystudyjuris-
prudence.pdf?dl=0
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problems.” That “deep view” can one day prove decisive in the courtroom,
enabling one to prevail over an opponent who, lacking legal-philosophical
training, remains confined to the surface layer of legal practice.’' In such situ-
ations, a lawyer trained in legal philosophy will realize not only that there is
no gap between adequate “theoretical” (that is, legal-philosophical) knowledge
and legal practice, but will rather come to appreciate the full meaning of the
often-cited insight that “there is nothing so practical as a good theory.”>?

3. Lawyers Look for Loopholes

This is another well-rooted lay catchphrase that carries an implicit moral
condemnation of lawyers. It seems to suggest that, by the very nature of their
work, they are condemned to stand “on the other side” of the legal order, to
somehow undermine its foundation. To demonstrate why this implied moral
reproach is unfounded, two steps must be taken. First, the purpose of the legal
profession must be clarified; then, it must be shown that there is nothing mor-
ally problematic about the catchphrase, even when it is understood in its most
literal sense.

In taking the first step, the paper will rely on a recent anecdotal epi-
sode involving the current Minister of Justice. When she had the opportunity
to address the freshmen of the Faculty of Law at the University of Belgrade
during the opening of the 2023/24 academic year, she made a name for her-
self after the following statement: “In some future, your purpose will precisely
be to protect, first and foremost, your state.” If it is taken into account that
the vast majority of our law graduates end up as lawyers, which the minister,
of course, knew, as that is precisely where she began her apprenticeship, it
becomes clear that the message she conveyed also sent a fundamentally flawed
signal regarding the purpose of being a lawyer. Therefore, already the next
day, during the introductory lecture, I felt the need to show the freshmen that
this is not the purpose of any legal profession. In the case of lawyers, this is at
least crystal clear. Article 2 of the Law on the Legal Profession states that it
is “an autonomous and independent activity and service which provides legal
assistance to natural and legal entities.”* In other words, the legally recog-

31 Available at: https://www.dropbox.com/s/rz914n8nlgzk 7yv/whystudyjurispruden
ce.pdf?dl=0, 8.

32 Although this quote is often mistakenly attributed to Einstein, it was first stated,
as an alleged quote from an unnamed “businessman”, by one of the founders of social psy-
chology, Kurt Lewin. Lewin, K. (1943). “Psychology and the Process of Group Living”.
The Journal of Social Psychology, 17(1), 118.

3 Law on the Legal Profession, Official Gazette of the RS, Nos. 31/2011 and
24/2012 — decision of the CC.
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nized purpose of the profession is not the protection of the state as an empire
of power, but one that is derived from the original meaning of the Latin word
advocare, that is, a call for help.

Once this is understood, the view of the legal profession comes into
focus, again from a bird’s-eye perspective, as one that sees law as a sea of free-
dom, dotted with islands of state prohibitions and orders. The ratio between
these metaphorical surfaces of water and land depends primarily on the legis-
lative policy pursued by the state. However, laws, even when aimed at limiting
our freedom, are not self-executing; they require interpretation. It is up to law-
yers to interpret laws in a way that, in principle, always seeks to expand the
sea of freedom for their clients. In other words, the burden lies with the state
to offer clear and unambiguous formulations of legal prohibitions and orders,
especially when punitive measures are prescribed for noncompliance.** When
the state fails to do so, creating what can be seen as “legal loopholes,” it is the
lawyer’s task to find them and protect their client. In a state governed by the
rule of law, and Serbia is declared as such by its Constitution, the lawyer’s
task of “looking for loopholes™ arises from the deeply rooted legal principle
that “everything which is not expressly prohibited is permitted.”>*

Art critics say that one person is missing from Rembrandt’s The Anat-
omy Lesson, the preparer, whose task was to ready the body for the lesson.
Namely, it was not the doctor’s role to perform the bloody work of dissection,
but rather to offer an appropriate analysis based on an anatomy manual, in this
case, likely De humani corporis fabrica (The Fabric of the Human Body) by
Andreas Vesalius, from 1543. The legislator is the one who delivers the body
of the legal text, dissected into headings, articles, points, and paragraphs, to
legal practitioners for further anatomical examination. The manuals relied on
by legal anatomists, including lawyers, contain the most fundamental instruc-
tions on interpretive techniques. Legal-philosophical education expands that
knowledge into the domain of the distinctive nature of legal reasoning, as

3% This has been confirmed by the case law of the European Court of Human Rights
regarding Article 7 of the Convention, which concerns the presumption of innocence.

3 Pokrovac argues that this principle is neither universal nor timeless and that “it
cannot be understood without its historicization.” Specifically, its emergence is linked to
the birth of the concept of Rechtsstaat, as opposed to the “police state.” In the latter, “state
interests are paramount, and all areas of life are comprehensively regulated and supervised.
In such states, the prevailing assumption is that everything not permitted is prohibited!
It is only in a state governed by law that legal justification is required for every restric-
tion of human freedom, that is, the principle gains traction that everything is permitted
unless explicitly prohibited.” Pokrovac, Z. (2019). Je 1i, doista, uvijek i svuda, sve §to nije
zabranjeno dopusteno? Pokusaj jedne teorijskopravne kozerije. Zbornik Pravnog fakulteta
u Zagrebu, 69(5-6), 676.
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well as into reflections on the relationship between law and language, law and
logic, and law and practical reasonableness.

For example, analytical legal-philosophical education can help a law
student, a future lawyer, recognize the questionable nature of the widespread
intuition that judicial decision-making is reduced solely to the decision that
finally determines the normative situation of the parties in dispute. Namely,
some decisions must be made before the final decision, that is, the judg-
ment, and these can be referred to as “fractional decisions.” These include:
a) the decision on validity, which is “connected to a set of assumptions about
whether a norm is an integral part of a certain legal system”; b) the decision
on interpretation, which involves two possibilities: “either the general rule is
considered precise enough for its ‘direct meaning’ to be accepted... or there
are doubts regarding the meaning, so interpretation is necessary to remove
doubt”;* ¢) the decision on evidence, which is “necessary for making a final
decision because the courts base the final decision on proven facts”; d) the
decision on the choice of consequences, which “consists in determining which
of the possible consequences contained in the legal rules should be applied
in light of the proven facts”;*” and, finally, e) the final decision, which “con-
sists in rendering a judgment,” and is “justified based on previously made
fractional decisions (fractional decisions are arguments in support of the final
decision).”® This sort of “anatomy lesson” of judicial interpretation can be of
undoubted practical value to any lawyer who, for instance, seeks to challenge
a court ruling through a legal remedy.

Similarly, legal-philosophical analysis of various interpretive arguments
can be of considerable help to legal practice, including lawyers, when address-
ing questions of meaning in so-called “hard cases.”* Namely, it can offer them
a range of “contextualized instructions,” depending on the type of legal provi-
sions being interpreted, that is,

3¢ Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Belgrade:
Publishing Center of the Faculty of Law, 67. It is worth noting that Spai¢ follows a realist
position, according to which there is no such thing as the “direct meaning” of a legal text.
Interpretation, therefore, always amounts to a decision about which of the possible mean-
ings will be attributed to the text of a legal act. In this regard, his understanding of the
the “decision on interpretation” differs from that of the renowned Polish legal philosopher
Jerzy Wroblewski, who introduced the typology of “fractional decisions.”

37 Ibid., 68.

38 For Wroblewski, the prior decisions determine the criterion of the (ir)rationality of
the “final decision.” In other words, “rationality [is] a function of fractional decisions in the
form of arguments that appear in the court judgment.” /bid., 69.

3 Ronald Dworkin introduced this problem into the philosophy of law, referring
to “hard cases” as those “in which the result is not clearly dictated by law or precedent.”
Dworkin, R. (1975). Hard Cases. Harvard Law Review, 88(6), 1057-1109.
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“...considering the matter they regulate (public-private law), the level of
generality of their provisions (standards-rules), the time of their enactment
(older-newer provisions), and the manner of their enactment (constitutions
and international conventions — ordinary laws).”*

Dajovi¢ lists four such instructions: 1. in those branches of law, such
as criminal or tax law, where the principle of legality is traditionally consid-
ered inviolable, preference will be given to linguistic and systemic interpretive
arguments;*! 2. conversely, for the interpretation of legal standards (vague
terms), which are typically found in private law, the interpreter will appeal
to the intention of the lawmaker at the time of enactment, as well as, depend-
ing on the circumstances, to current understandings of the concrete content of
the standard at the time of its application; 3. however, invoking the argument
of the lawmaker’s intention will, as a rule, not be appropriate for interpret-
ing legal texts that have been in force for a long time, because “over time,
new experiences are gained, moral views evolve, social conditions change,
technology advances, etc.”;*? 4. finally, “interpreting constitutions and conven-
tions in light of their objective purpose at the time of application (so-called
‘evolutionary interpretation’) is more acceptable than the evolutionary inter-
pretation of laws.”*

40 Dajovi¢, G. (2023). Osnove pravnog rasudivanja. Belgrade: Publishing Center of
the Faculty of Law, 245.

41 Ibid.

2 Dajovié, G. (2023). Osnove pravnog rasudivanja. Belgrade: Publishing Center of
the Faculty of Law, 246

 Ibid., 247
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CONCLUDING REMARKS

This paper had no greater ambitions than to show that those lawyers
who successfully activate their legal-philosophical “instinct” and engage with
legal-philosophical education gain a significant comparative advantage in
the practice of law. In summary, what does this advantage consist of? Those
trained in legal-philosophical reasoning develop their argumentative capacities
most effectively and hone both their analytical and critical thinking.** They
become capable of, when necessary, viewing a legal situation from a bird s-eye
view, thereby placing it within a broader, meta-legal context; of occasionally
taking a deep view of the case before them, going beyond its surface-level and
manifest features; and, finally, of undertaking an in-depth anatomy lesson, fur-
ther honing their own analytical and interpretive capacities.

Objections may be raised that the paper devoted too little attention to that
initial moment in which a person’s legal-philosophical “instinct” is activated
and an affinity for legal-philosophical problematization begins to develop.
The reason for this lies in the contingency of personal and institutional cir-
cumstances under which someone finds themselves, like Icarus on Landon’s
canvas, pushed to ascend to the heights of legal philosophy. For some, a love
of philosophy, sparked during their high school years, easily transforms into
an inclination toward legal philosophy. For certain first-year law students,
this affinity emerges in Introduction to Law classes,” through exposure to
adequate textbook literature,*® or during additional activities organized for a
smaller, selected group of students.’ At some faculties, such as the Faculty

4 Gardner, J. (2006). Why Study Jurisprudence?. The Inner Temple Yearbook
2006/2007, 7.

4 At all faculties of law in Serbia, students in their first year are introduced to the
basic concepts of state and law via this or a similarly named course.

4 The quality of textbooks that address legal-philosophical topics is often reflected
in methodological and didactic “tricks” intended to make the material as “user-friendly”
as possible. The authors of the current Introduction to Law textbook at the Faculty of
Law, University of Belgrade, have employed many such “tricks,” starting with an open-
ing story accompanied by comic-strip illustrations, the use of other visual content, as well
as the presentation style of certain sections of the material. See: Vasi¢, R., Jovanovi¢, M.,
Dajovi¢, G. (2014). Uvod u pravo. Belgrade: Faculty of Law Publishing Center. In a re-
view of the legal-philosophical textbook by Duska Franeta, who teaches this course at the
Dr Lazar Vrkati¢ Faculty of Law and Business Studies in Novi Sad, I particularly empha-
sized the value of the facth that it was published as an e-book, that it contains numerous
original and artistic photographs, and that it is available online for free. See: Jovanovi¢, M.
(2020). Duska Franeta: Uvod u filozofiju prava. Glasnik of the Bar Association of Vojvo-
dina, 92(4), 742-746.

47For over 15 years, the Faculty of Law at the University of Belgrade has maintained
a Seminar Group in Introduction to Law, which gathers 25 selected first-year students. In
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of Law in Belgrade, it is possible to activate the legal-philosophical “instinct”
in the second year by enrolling in the Theoretical-Legal course group,*® and
at most other faculties, by choosing appropriate elective courses. Finally, it is
not uncommon for someone to develop their legal-philosophical interests as
a practicing lawyer by enrolling in a suitable master’s program® or attending
specialized continuing education courses that include elements of legal-philo-
sophical education.*

It is entirely understandable that there will always be those who, due to
a mismatch between ambition and possibility, will share Icarus’s fate. That is
why the primary responsibility lies with professors who provide legal-philo-
sophical education to adequately prepare their students for that “flight,” and
then to teach them how to maintain precisely the kind of “altitude” that will
benefit them once they step into the world of legal practice.
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UvoD

U radu govorimo o figuri Treceg i to povodom izabranih mislilaca. To
ne znaci da zelimo da izjedna¢imo znacenja pomenute figure. Mada G. V.
F. Hegel, Aleksandr Kozev i Emanuel Levinas opisuju genezu i konstituciju
prava i pravednosti posredstvom analize Treceg (das dritte, le tiers), postoje
razlike izmedu njih. Nije re¢ o prostom kvantitativnom fenomenu (ne govo-
rimo o pukim trijadama, trihonomijama, itd.) koji zauzima slucajno mesto u
izvesnim redosledima. Iznosi se tvrdnja da je Tre¢i kod svih pomenutih autora
figura sui generis. Treéi ne sledi ,,nakon™ Drugog, ve¢ predstavlja posebnu
instancu. Uprkos tome §to je Hegelu, KoZevu i Levinasu zajednic¢ko da figuru
Treceg opisuju kao moguceg ,,neutralnog” i ,,nezainteresovanog” aktera, nji-
hove interpretacije se razlikuju u pogledu integracije i/ili aporeti¢nosti.

TRIJADICNA GENEZA PRAVA
(Hegel)

Trijadi¢ne strukture imaju odluc¢ujucu ulogu u Hegelovoj filozofiji. Mada
bi se moglo pomisliti da je re¢ o ostatku religijskih ucenja, radi se o pojavi
koja proizilazi iz sustine kretanja hegelovskih pojmova. Npr. nakon toga Sto
je neposrednost negirana tj. imanentno transcendirana, ona je na kraju ponovo
afirmisana — ali sada na jednom viSem nivou, integriSuc¢i razli¢ite momente
sopstvenog ukupnog kretanja. Mada se tvrdi da je kod Hegela na delu trijada
teza—antiteza—sinteza (na tragovima Marksa), figura Treéeg (das dritte) ne
mora da podrazumeva sveobuhvatnu sintezu. Neki momenti kretanja su elimi-
nisani, osim toga trijadi¢na struktura ne mora da znaci da su na kraju procesa
sve protivrecnosti razreSene. Naprotiv, nakon jedne trijadi¢ne strukture moze
da sledi i naredni trijadican proces. Nadalje, Tre¢i kao ono Sto sadrzi u sebi i
momenat determinisane negacije, nije mehanicko ujedinjenje ve¢ postojeéih
sadrzaja, nego moze da rezultira i rodenjem nove forme: moguca je kreativnost
Treceg. Takode, u figuri Treceg moze da se otelovljuje i konfliktni karakter
jedne relacije — dakle nepacifikovana kombinacija elemenata.

Figura Treceg igra i druge uloge. Opet radi primera, trijada se poja-
vljuje u Nauci logike gde se prezentacija ,,nauke inteligibilnosti* sastoji od
tri momenta (momenat razumevanja, negativnost dijelektike, odnosno speku-
lativni momenat)', i trijadi¢ni su i neki detalji poput podele silogizama. Ili npr.

! Bruno, A. G. (2023). Quietism, Dialetheism, and the Three Moments of Hegel’s
Logic. U: Dunphy, R., Lovat, T. (eds.), Metaphysics as a Science in Classical German Phi-
losophy. New York, NY: Routledge/Taylor & Francis Group, 315-338.
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u Hegelovoj filozofiji religije posebnu ulogu ima struktura izlaganja po uzoru
na hri§¢ansko Sveto Trojstvo — u predavanjima o istoriji filozofije posebno se
pominju trijade znacajnih prethodnika.

Kod Hegela trijade se umnozavaju tako da se pojedine trojne sheme
sastoje od dodatnih trijadi¢nih subkategorija formirajuci piramidalnu strukturu
trojnih sklopova. Simptomati¢no je da su interpretatori iznenadeni kada neki
fenomen kod Hegela nema trijadi¢nu strukturu.? Cak i autori koji nagladavaju
da ima i takvih mesta gde Hegel govori o Cetiri momenata’®, isti¢u da su trija-
di¢ne strukture dominantne kod njega.

U Uvodu Osnovnih crta filozofije prava Hegel, koji se bori protiv razli-
¢itih razumevanja prava*, cini¢no govori o onima koji misle da su trihotomije
kod klasika pravne teorije samo znak njihove ,,filozofi¢nosti“.’> Za razliku
od toga, puku formu trihotomije Hegel pripisuje ,,razumskim naukama”, te
suprotstavlja je umu koji se o€ituje u ,,filozofskim” naukama. Ipak, to ne znaci
da u njegovoj filozofiji prava nema trijadi¢nih struktura koje proisticu iz unu-
trasnje logike® kretanja pojmova. Naprotiv, kod Hegela je cak i konstitucija
samog prava trijadicnog karaktera.

Ali, trijade su prisutne i u filozofiji morala. Kada se piSe da ,,moje delo-
vanje” mora biti u skladu sa momentom koji je bio ,,moj predlozak”, te treba
da se uzme u obzir i namera, onda se dodaje i tre¢i momenat koji ne predsta-
vlja relativnhu nego ops$tu vrednost, naime ,,dobro”.” Ovde vidimo dinamiku
koja ¢e vaziti i u filozofiji prava: figura Treceg ne prevazilazi samo ,,nepo-
srednost” subjektivnosti, ve¢ i dodatnu subjektivnost koja je nadmasuje kao
polaznu tacku, ili koja joj se suprotstavlja iznutra ili spolja. Ovde je Treci
posredovana transsubjektivnost, opstost koja integriSe u sebe i pojedinacno i
posebno. Shodno tome, u kontekstu prelaza iz moraliteta u obicajnost, govori
se o tome da je treci ,,istina ovog dobra 1 subjektiviteta®, te dodaje da se ,,moZe
javiti ¢eznja za jednim objektivitetom*s,

2 Stace, W. T. (1924). The Philosophy of Hegel. A Systematic Exposition. New
York: Dover Publications, 286. Odnosno: McTaggart, J. E. (1910). 4 Commentary of He-
gel’s Logic. New York: Russell and Russell Inc, 292.

3 Xiaomang, D. (2022). A New Exploration of Hegel's Dialectics IIl. The Three-
Dimensional Structure. London — New York: Routledge.

4 Weisser-Lohmann, E. (2011). Rechtsphilosophie als praktische Philosophie, Wil-
helm Fink, Miinchen, 78.

5 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Maslesa“
— Svjetlost, 30.

¢ O logici u pravu, Neuhouser, F. (2017). The Method of the Philosophy of Right, in
Hegel’s Elements of the Philosophy of Right. A Critical Guide, ed. D. James. Cambridge:
Cambridge University Press, 22.

"Hegel, G. W. F. (1989). Op. cit., 200.

8 Ibid., 267, 270.
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Trijada se pojavljuje i u teoriji drzave kada je re¢ o knezevskoj vlasti
kao tre¢em momentu koji je svojvrsna integracija ,,onoga po sebi i za sebe
opceg, koje u subjektivnom pogledu opstoji u savjesti monarha, a u objektiv-
nom u cjelini ustava i u zakonima™®. Re¢ je o cirkularnoj logici: knezevska
vlast pretpostavlja ostale momente vlasti, kao §to i isti momenti vlasti pretpo-
stavljaju monarha. Figura Treceg i ovde ostvaruje integraciju subjektivnosti u
okviru objektivnosti.

Medutim, trijada je sama po sebi vrednosno neutralna struktura. Jedan
od primera je Hegelova argumentacija da je zlo¢in ,,tre¢e nepravo““!?. Dovoljno
je ista¢i da je i zlo¢in kao prevazilaZenje ,,varanja” kao ,,privida” jedan od
oblika Treéeg, te isto tako predstavlja specifi¢nu integraciju ,,onoga §to je po
sebi i §to je za sebe: u zlocinu se afirmiSe ,,nepravo” i istovremeno se ukida
»privid” prava.

Hegel nudi i fenomenologiju volje. Mada kritika Rudolfa fon Jeringa
(Rudolf von Ihering) i njega pogada: pravni teoreticar je zagovarao pojam prava
koji na horizontu ima korisnost i interes.!" Kritikujué¢i volju kao nosioca prava
on tvrdi da se radi o mélange izmedu idealizma i ogoljene mo¢i, te insistira na
razdvajanju prava u subjektivnom i objektivnom smislu: prvo znaéenje je ,,kon-
kretno” uoblicenje ,,apstraktnog prava”, drugo ukazuje na pravne momente
povodom drzave. No, cilj Hegelovog poduhvata je da prevazide protivrecnost
izmedu subjektivnosti 1 objektivnosti u pravu: tako se moze re¢i da je pravo
»ostvarena” egzistencija ,,slobodne volje”."> Operisanje sa voljom iskazuje
utkanost u modernitet — istovremeno koncept volje kao prevazilazenja subjek-
tivnosti i objektivnosti jeste odgovor na pitanje dualizma izmedu subjektivnog i
objektivnog ,,smisla”. Hegelova strategija volje odgovara i na pojavu koncepta
subjektivnog prava (pravo kao izraz ,,mo¢i” pojedinca, itd.'*) kao i na novove-
kovnu razdvojenost izmedu ,,prava” i ,,zakona”.'* Njegovo odbacivanje podele
na stvarno pravo i pravo na akcije pokazuje da je on na novovekovnom tlu, ali,
sa koncepcijom volje unosi korekciju u odnosu na koncept subjektivnog prava.'s

® Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Maslesa“
— Svjetlost, 418.

1 Ibid., 160.

! Thering, R. von (1872). Der Kampf ums Recht. Urheberrechtsfreie Ausgabe. O
tome: Menke, Ch. (2015). Kritik der Rechte. Frankfurt/M: Suhrkamp, 38.

12 Hegel, G. W. F. (1989). Op. cit., 67-68.

3 Villey, M. (1980). La philosophie du droit de Hegel est-clle une philosophie du
droit? Revue européenne des sciences sociales, 18, 52(12), 123.

4 Menke, Ch. (2015). Op. cit., 9.

15 Vile kritikuje Hegela zbog toga §to se priklonio subjektivnom pravu, Villey, M.
(1975). La formation de la pensee juridique moderne. Paris: PUF, 220. Vile pokazuje neke
paralelne tacke sa nasim razumevanjem Hegela u pogledu subjektivnih prava s tim $to se
kod njega poentira na povezanosti izmedu prava i duznosti. Kervegan, J.-Fr (2013). Die
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Razvijajuéi filozofiju prava Hegel naglasava opstost ,,ja“ koja zatim
prelazi u samoodredivanje: na kraju se zavr$ava pomirenjem i viSom integra-
cijom istih momenata, naime, naglasava se ograni¢enost ,,u odnosu na nekog
drugog* i to tako §to ,,se drzi onog opcéeg™'®. Primeri za ovaj konkretni pojam
slobode su prijateljstvo i ljubav, ali je re¢ o opstijoj strukturi. Belezi se vazna
razlika u odnosu na konstituciju prava i pravednosti. Naime, u delu o apstrakt-
nom pravu je re¢ o ,,volji po sebi i za sebe* — volja je istovremeno predmet
za sebe, te ona je istinska beskonaénost, dakle, infinitum actu."” Moze se reci
da i otudenje kao tre¢i momenat u odnosu na vlasnistvo predstavlja afirma-
ciju subjektivnosti (,,ja sam taj koji je subjekt otudenja“), ¢ak i ako je ono
posredovano u okvirima objektivnosti prava. Postoje razli¢ite forme u kojima
se, kroz ,,negaciju negacije“!®, subjektivnost vraca sebi, doduse na posredovan
nacin. Za razliku od toga, objektivne dimenzije prava predstavljaju drugaciju
logiku. Kada se piSe da se obi¢no govori o tri forme vlasti, zakonodavnoj,
egzekutivnoj 1 sudskoj, naglasava se da ,,sudska nije ono tre¢e pojma, jer njena
pojedinacnost lezi izvan onih sfera“!”. To zapravo znaci da sud kao posebna
figura Trec¢eg nije organski deo trijade vlasti, te ne proistice iz ve¢ postojeéih,
odnosno drugih momenata: sudska vlast ne bi imala smisla bez zakonodavne 1
egzekutivne vlasti, ali je ona ipak vlast sui generis.

Geneza pravne objektivnosti koja se otelovljuje u figuri Tre¢eg moze se
razumeti na primeru osvete. U osveti se realizuje ,,samovolja” subjektivnosti,
ona predstavlja svojevrsni Aufhebung zlo€instva, jer je ,povreda povrede“%.
Na taj nacin je osveta i ,jedna nova povreda“, te ,,u odmazdi on [koji je
ostecen]| moze sebi preuzeti ono $to bi ponovo vodilo novom nepravu. Kod
neobrazovanih naroda osveta je besmrtna...“?!

Dakle, treba uvesti figuru Tre¢eg koji ukida loSu beskonacénost osvete. Hegel
istiCe da zloCin ante litteram pretpostavlja da je ujedno izreCen pristanak u
pogledu prihvatanja kazne. 1z same volje zlo¢inca se izvodi pristanak na
kaznu.?> Ali, ovaj koncept ,,poStovanja” volje zlodinca u zajednici volje je
mogu¢ samo na osnovu trijadiénih struktura. Hegel, pri tome, identifikuje

Dialektik der subjektiven Rechte als Komponente der Moderne, u: M. Dreyer, M. Forster,
K.-U. Hoffmann/K. Vieweg (Hrsg.). Die Bildung der Moderne. Narr Francke Attempt,
Verlag Gmb, Tiibingen, 84, 99.

1 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Maslesa“
— Svjetlost, 45.

17 Ibid., 61-62.

8 Ibid., 159.

19 Ibid., 400.

20 Ibid., 178.

2! Ibid., 183.

2 Jbid., 178
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zlo¢inca iskljuéivo kao pravnog subjekta,” to jest, apstrahuje od drugih oso-
bina li¢nosti da bi juridifikovao subjektivnost. Najzad, pravo se potvrduje
putem kazne koja se instalira u zajednici volje: i volja pocinioca egzistira kao
imanentni element kazne.

Povodom kazne treba prizvati, skra¢eno, i fenomen ,,priznanja”:* bitno
je da se priznanje mora vezivati za pravo.” Hegel operiSe pojmom kazne u
vidokrugu priznanja: kazna ¢e uneti korekciju u pogledu razdora u relacijama
medusobnog priznanja.”® Parafraziraju¢i Hegela, kaznom se potvrduje Cinje-
nica da je pocinilac deliktom prihvatio ¢lanstvo u zajednici volje.

U svakom slucaju, u pravnoj situaciji radi se o neobicnom Treé¢em:
iako je njegov raison d’étre postojanje ,,prvog™ i ,,drugog®, odnosno konflikt
izmedu njih, on ne nastaje iz njih, Stavise, bilo bi apsurdno ako bi Tre¢i kao
instanca pravne objektivnosti nastao iz samog odnosa onih aktera koji su u
konfliktu. Re¢ je i o genezi pravednosti — ,,neke od subjektivnog interesa i
oblika kao 1 od slu¢ajnosti mo¢i oslobodene, dakle ne osvetnicke, nego kaznja-
valacke pravednosti‘?’.

Ova shema je na delu npr. i u sluc¢aju konflikta u braku. Naime, ,,kad
nastanu oprecna i neprijateljska uvjerenja i postupci®, onda

»-..potreban je, medutim, trec¢i obi¢ajnosni autoritet, koji utvrduje pravo braka,
obicajnosnog supstancijaliteta, spram pukog mnjenja takvih uvjerenja i spram
sluéajnosti pukog privremenog raspolozenja“?.

To jest, brak moze biti ukinut samo obi¢ajnosnim autoritetom. Podrazumeva
se da niti muz, niti zena ne moze da odigra ulogu Treceg: figura Treceg je
nezavisna u odnosu na kontingenciju subjektivnosti. Ponovo je re¢ o tome
da to nije izraz posredovanosti subjektivnosti, ve¢ se radi o objektivnosti,
ali ,,bez beskonac¢nog oblika samosvijesti®. ,,Objektivitet je, kona¢no, jedno-
strani oblik u suprotnosti sa subjektivnim odredenjem volje (...) kao spoljasnja

2 Flechtheim, O. (1963). Von Hegel zu Kelsen. Rechtstheoretische Aufsdtze. Ber-
lin: Duncker& Humblot, 15; Siepp, L. (2014). Anerkennung als Prinzip der praktischen
Philosophie Untersuchungen zu Hegels Jenaer Philosophie des Geistes. Hamburg: Felix
Meiner Verlag, 296.

2 Comay, R. (2011). Mourning Sickness: Hegel and the French Revolution. Stan-
ford: Stanford University Press, 126; McGowan, T. (2019). Emancipation after Hegel.
New York, Col. University Press, 250.

% Siep, L. (1990). Recht und Anerkennung. U: H. Girndt (Hrsg.). Selbstbehauptung
und Anerkennung. Spinoza—Kant—Fichte—Hegel. Sankt Augustin, 161-176.

26 Mohr, I. G. Unrecht und Strafe (paras. 82—104), u: Grundlinien der Philosophie
des Rechts, Ibid., 107-108. Siepp, L. (2014). Op. cit., 119.

¥ Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Maslesa“
— Svjetlost, 183.

2 Ibid., 309.
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egzistencija“¥. Dakle, niti je objektivnost puka sinteza, niti predstavlja rezultat
inherentnog razvoja subjektivnosti. Eksteriorna je u odnosu na subjektivnost.
Integracija subjektivnosti i objektivnosti** na visem nivou je moguca samo zato
Sto je objektivnost najpre shvacena kao posebna metasubjektivna instanca. Sud
kao Tre¢i posreduje zapravo vazenje zakona kao ono opste, ,,bez subjektivnog
osjecaja posebnog interesa“®!. I za zakon vazi da ,,ovdje dakle mora otpasti
moja subjektivnost i subjektivnost drugog, a volja mora posti¢i sigurnost, ¢vr-
stinu i objektivnost, $to moze dobiti kroz formu‘.

Poslednja figura Trec¢eg u filozofiji prava je drzava. Prvo, ona je treca
u okviru obi¢ajnosti, u odnosu na porodicu i na gradansko drustvo: ,,drzava je
tek ono trece, obicajnost i duh, u kojemu se nalazi ¢udovi$na udruzenost samo-
stalnosti individualiteta i op¢eg supstancijaliteta‘>*. Drugo, Hegel tvrdi da je
drzava ,,ono tre¢e®, ,,nervni sistem za sebe, organizam u sebi“**, koja je vitalna
samo ako realizuje integraciju momenata porodice i gradanskog drustva. Cak
i same drzave su povezane figurom Treceg: ,,...ovo trece sada je duh koji sada
sebi daje zbiljnost u svjetskoj povijesti i jest njihov apsolutni sudac*®’.

Principijelna odredenja (supstancijalna volja, konkretna sloboda itd.)
pomazu nam u razumevanju znacenja Treceg. Sud kao deo gradanskog drustva
mora da postoji kao eksteriorna i objektivna instanca u odnosu na ve¢ posto-
jece subjektivnosti. Istovremeno,

,-..drzava ima tu neCuvenu snagu i dubinu da daje da se princip subjekti-
viteta dovr$i do samostalnog ckstrema osobne posebnosti, a istovremeno
moze ga vratiti u supstancijalnost jedinstva i da tako u njemu odrzi samo
to jedinstvo“3®,

Prema tome, postoje razli¢ite figure Treceg i u filozofiji prava: dok je
pravna objektivnost ,,u suprotnosti sa subjektivnim odredenjem volje, drzava
je uslov mogucnosti toga ,,da se princip subjektiviteta dovrsi do samostalnog
ekstrema®. U pitanju je, dakle, proces integracije, ali na viSem nivou.

2 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Maslesa“
— Svjetlost, 64.

30 Npr. Ibid., 67.
3 Ihid., 348.

32 Ibid., 346.

3 Ibid., 79.

3 Ibid., 381.

3 Ibid., 376.

3 Ibid., 377.
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OD NEZAINTERESOVANOG TRECEG
DO UNIVERZALNE DRZAVE
(Kozev)

Vazno je ukazati na slicnost, ali i na bitne razlike izmedu Hegela i Kozeva.

KozZev pokazuje figuru Treceg (le tiers) ve¢ u konstituciji drustva. Ali,
sukobi dva pojedinca jo§ ne Cine drustvo; bez treceg, koji posmatra sukob,
nema drustva. Pravo je drustveni fenomen, ali ono se vezuje za figuru Treceg.”’
Pravo postoji u svetlu politike: posebno se to tvrdi na osnovu ustava koji je
politi¢ki dokument®® — raspravljajuci o autoritetu sudije KoZev govori o ,,poli-
tickoj mo¢i”.** Na tragovima novovekovnog dualizma pokazuje se namera da
se odrZzava razlika izmedu subjektivnog i objektivnog prava.* Najzad i KoZev
nalazi za shodno da isti¢e volju kao konstituensa za pravo.*!

Faire appel au tiers znaci da osoba A 1 B apeluju na dodatnog ,,neu-
tralnog, nepristrasnog i nezainteresovanog aktera”.*? Kozev tvrdi da ne
postoji pravo u slucaju ,,vendete” i to stoga Sto u toj situaciji nedostaje
figura Treceg. Tre¢i interveniSe izmedu dva subjekta kao izvor konstitucije
prava kao drustvenog fenomena (,,niko ne porice da postojanje Prava pod-
razumeva i pretpostavlja postojanje toga ’treCega’; ,fenomen ’Prava’ [u
vidu ’imati pravo na’] postoji uvek kada postoji intervencija nekog treéeg,
nezainteresovanog‘“).

Tre¢i mora da se iskusava ili postulira. Re¢ je o antropoloskom feno-
menu: nije mogu¢ juristicki odnos izmedu Zivotinja ¢ak i u slucaju kada postoji
Tre¢i koji bi mogao da donese nepristrasnu odluku u pogledu sukoba. Takode,
juristicki odnos nije mogu¢ ni u slucaju odnosa dva ¢oveka koji su u polozaju
roba (pravo je tek ,,virtuelno®). Ni u ratu se ne javlja figura Treceg shodno
¢injenici da se ,,uzajamnost” ostvaruje, ali posredstvom ,,iskljucivanja”. Pravo
se konstituiSe izmedu slobodnih i racionalnih ljudi (zato ludak ili dete ne mogu
da se javljaju kao institucionalizovani Tre¢i). Neophodan je i uslov otpora:

7 Kozev. A. (2012). Nacrt za jednu fenomenologiju prava. Novi Sad — Sremski Kar-
lovci: Izdavacka knjizarnica Zorana Stojanovica, 88.

3% Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Masle$a‘“
— Svjetlost, 17.

¥ Kozev, A. (2016). Pojam autoriteta. Novi Sad: Akademska knjiga, 59.

40 Hegel, G. W. F. (1989). Op. cit., 35.

4 1bid., 75.

4 Ibid., 89. i dalje.

3 Kozev, A. (1984). Fenomenologija prava. Beograd: Nolit — Sluzbeni list SFRJ,
201.

4 Ibid., 18; Menke, Ch. (2015). Kritik der Rechte. Frankfurt/M: Suhrkamp, 19.
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,-..kada spor izmedu A i B izazove svaki put pri izbijanju (sam od sebe ili
podstrekom doslim od A, sa pristankom ili bez pristanka B) intervenciju C,
koja neopozivno ponistava (svojom voljom, ¢inom ili ciljem) otpor B (kao
volju, ¢in ili cilj)“*.

Kozev inae izvodi pravo iz ideje pravde: Treé¢i mora da raspolaze
»idejom pravde” da bi pravo postojalo. Tvrdi se da nastanak prava mozemo
raCunati samo od situacije kada ¢e Treéi interiorizovati pomenutu ideju.*
Kozev naglaSava slede¢e dimenzije pravde koje bi Sudija kao nosilac figure
Treéeg trebalo da ostvaruje: nacelo ekvivalentnosti i jednakosti. Ako se jedna-
kost vise tretira kao samorazumljivi princip, ekvivalentnosti se posvecuje vise
paznje. Princip oznacava kako se heterogeni momenti podvode pod zajednicki
imenitelj. Naznaceni primeri (progresivnost u oporezivanju itd.), to potvrduju.
Uostalom, KoZev i pojam krivi¢nog prava izvodi iz ekvivalentnosti: zlo¢inac
unosi razdor u konfiguraciji ,,ekvivalentnosti uslova”, te je kazna restitutio in
integrum u pogledu razorene ekvivalentnosti.*’ Kozevljeva projekcija je da bi
Tre¢i kao nosilac pounutrasnjene ideje pravde trebalo da sintetizuje pravdu na
osnovu sveze jednakosti i ekvivalentnosti.*®

Vazenje moralnih pravila predstavlja posebnu dimenziju, te Treci nije ni
potreban u ovom slucaju. Ali kako mozemo znati da zaista figura Treceg funk-
cioniSe u datom slucaju? Hipoteticki dokaz za neutralnost Treceg je u tome
Sto njegova odluka ne bi bila drugacija ako bi subjekti A i B zamenili pozi-
cije. Neminovnost pojave Tre¢eg podrazumeva da bi on nacelno doneo takvu
odluku u slucaju permutacije svih moguéih aktera, dakle, njegovi principi su
univerzalni. Njega zanima samo interes prava samog, to jest pravde koja se
realizuje u pravu, i to u izvornom smislu te reci: inter-esse, biti izmedu aktera
— Kozev protestuje protiv onih koji bi podredili pravo recimo kolektivnoj kori-
snosti.* (To isto tako znaci da izmedu drzave u uZzem smislu i gradanina jo$
nema pravnog odnosa, jer nedostaje figura Treceg.)

Nadalje, Tre¢i je zamenljiv — neki apstraktni Tre¢i bi mogao da donese
istu odluku. Tre¢i bi mogao da prizna i Tre¢eg iz neke druge drzave, npr. u
okviru pravne kooperacije izmedu zemalja na transnacionalnom nivou — Kozev

% Kozev, A. (1984). Fenomenologija prava. Beograd: Nolit — Sluzbeni list SFRJ,
112.

“ Ibid., 273, 274, 275.

47Kozev. A. (2012). Nacrt za jednu fenomenologiju prava. Novi Sad — Sremski Kar-
lovci: Izdavacka knjizarnica Zorana Stojanovica, 323.

% Kozev, A. (1984). Op. cit., 314.

¥ Kozev. A. (2012). Op. cit., 96.
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je izvor za medunarodno pravo.’® Tre¢i mozZe da bude ,,bilo ko™! (KozZev je
toliko radikalan u pogledu univerzalne otvorenosti Tre¢eg da kaze: ako npr.
Tre¢i moze da bude iskljuc¢ivo musSkarac, onda uopste nije moguca generalna
nezainteresovanost).

Kozevljeva filozofija prava je ,,fenomenoloska” i ,,bihejvioristicka”.
Njega ne zanimaju ,,sustina”, ve¢ iskustvo, antropogena praksa. Juristi¢ki
autoritet Treéeg se manifestuje kao ostvarena nezainteresovanost. Njegova
intervencija ne sluzi heteronomnim interesima, on je pravni akter sui generis.
Drugi kriterijum se nadovezuje na prvi: subjekti ¢e priznati Treceg samo ako
deluje u skladu sa shvatanjem pravednosti, po svoj prilici u skladu sa kon-
ceptom pravde koji favorizuje ,,juristicka grupa” doti¢ne drzave. Naravno,
autonomija prava ne znaci da figura Tre¢eg ne pretpostavlja nasilje i policiju
kao sredstva kojim Tre¢i moze da nametne svoje odluke (i policija i zakonoda-
vac su nacini pojaviljivanja Treceg).

Medutim, Kozev naglasava da u situaciji kada postoje neprijateljske
drzave, onda je moguce i bekstvo od Treceg. Naime, Tre¢i nema apsolutni
delokrug. Postoji samo jedan izuzetak: slu¢aj univerzalne i homogene drzave
(ili ,,imperije”).>> Intervencija Trefeg ¢e dosti¢i rang upotpunjene nezainte-
resovanosti tek kada ista delatnost bude nezavisna u odnosu na partikularne
pravne sisteme. Ispunjena forma Treceg je realizacija jedine pravednosti u glo-
balizovanoj drzavi. U tom slucaju otpor Tre¢em ne bi ni bio mogu¢. Inace ¢e u
odnosu A i B uvek da postoji izvesna kontingencija.

»Pravo ¢e biti Cinjeni¢ki stvarno samo u univerzalnoj i homogenoj
Drzavi”®, to je KozZevljev stav koji se pojavljuje kao horizont kraja isto-
rije. Odnosno, ,,postignuée Rechtsstaat, suprotno Hegelu, podrazumeva kraj
(nacionalne) drzave™*. Takode, sve dok ¢e postojati viSe drzava, intervencija
Treceg ¢e uvek biti ogranicena, jer ¢e Treéi biti optuZzen za pristrasnost. Isto-
vremeno, ukoliko Tre¢i moze da nametne svoje odluke npr. u sluc¢aju konflikta

5 Howse, R. (2014), Alexandre Kojéve, a Neglected Figure in the History of Inter-
national Law, opiniojuris.org/2014/11/19/alexandre-kojeve-neglected-figure-history-inter-
national-law/ (poslednji pristup 2/25/2025).

SUYang, Y. (2023). Der historische Entwicklungsweg des Anderen. Uberlegungen zu
einer kritisch-humanistischen Version des franzdsischen Anti-Hegelianismus von Kojéve
tiber Sartre bis zu Lévinas, Universititsverlag Winter, Heidelberg, 135.

52 Nichols, J. H. Jr. (2007). Alexandre Kojéve. Wisdom at the End of History. Lan-
ham et alii: Rowman & Littlefield, 47-81.

53 Ibid., 138.

% Howse, R., & Frost, B-P. (2000). Introductory Essay: The Plausibility of the Uni-
versal and Homogenous State. U: A. Kojéve, Outline of a Phenomenology of Right. Lan-
ham: Rowman & Littlefield, 7.
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izmedu dve drzave, te dve drzave nisu ,,Drzava u pravom smislu rec¢i”, te one
,,ne mogu da budu suverene Drzave”.%

U stvari, ¢im se kroz Tre¢eg izvodi prevazilaZzenje neuporedivosti razli-
¢itih pravnih sistema, ve¢ je u pitanju nagovestaj posmacionalnog stanja i
juristikog jedinstva. Na delu je ovde i rasprava sa K. Smitom. U univerzal-
noj drzavi Treci je suveren — on donosi odluke ne samo u slu¢aju vandrednog
stanja, ve¢ posreduje i neutralne odluke u pogledu razresavanja konflikata.

»Kozev pokazuje kako liberalni konstitucionalizam ne moze da se
ostvari unutar drzave, slazuéi se sa Smitom da sve dok je drzava suverena u
njegovom smislu, konstituisana odnosima neprijateljstva prema drugim drza-
vama, postojace personalisticka dimenzija za sve, ¢ak i u slucaju prividne
vladavine prava, a Tre¢i nece biti tek jednostavno ’nezainteresovan’. >

Dok Smit pori¢e moguénost Treéeg, za Kozeva apsolutni Treéi moze da
se ostvari u univerzalnoj transpolitickoj drzavi gde je Treéi ,,bilo ko*. Politika
¢e u smislu Smita nestati. Prema KoZevu nepristrasnost s one strane (ne)prija-
teljstva moguca je tek u homogenoj globalnoj drzavi koja je i kraj istorije. U
takvoj drzavi ¢e mozda egzistirati ljudi koji ¢e odbijati pravni sistem mada nece
predlagati novi koncept pravde (npr. marginalni kriminalci), ili ¢e postojati
impostori koji ¢e se pretvarati da deluju u ime drzave (a zapravo nisu ,,neza-
interesovani®), ali ¢e postojati neutralni Tre¢i koji ¢e resavati takve teskoce,
oslanjajuéi se na sada ve¢ univerzalizovani ustav. Za Kozeva je nepostojanje
neprijateljstva uvek ve¢ ostvareni uslov Tre¢eg. Naizgled paradoksalno, pravna
neutralnost je moguca samo izmedu politickih prijatelja. Figura Treéeg kod
Kozeva predstavlja uvod u kosmopolitizam.>’

Kooperacija izmedu Treceg iz drzave A i B je nagoveStaj univerzalne
drzave, jer ¢e kroz saradnju nestati sluCajne razlike izmedu pojedinih pozi-
tivnih prava, mada to ne podrazumeva harmoniju. Drugim recima, Treci je
istaknuta figura u uspostavljanju svetske drzave. Ali samo u slucaju ako se
njegova vladavina ne uspostavlja tiranijski, nego uz uvazavanje postojecih
razlika. Nije re¢ o ,,prijateljskom® priznanju, nego o postepenoj konstitu-
ciji sveobuhvatne neutralnosti. Naravno, postoje opasnosti. Sluzbenici mogu
da budu impostori, tj. da deluju u skladu sa privatnim interesima, moguce

3 Kozev. A. (2012). Nacrt za jednu fenomenologiju prava. Novi Sad — Sremski Kar-
lovci: Izdavacka knjizarnica Zorana Stojanovica, 437.

% Howse, R., & Frost, B-P. (2000). Introductory Essay: The Plausibility of the Uni-
versal and Homogenous State. U: A. Kojéve, Outline of a Phenomenology of Right. Lan-
ham: Rowman & Littlefield, 8-9.

57 Ovcharuk, B. (2024). Impartial Third and Disinterested Judgment: Kojéve and
Arendt’s cosmopolitan phenomenologies of human rights as a response to Schmitt. Journal
of International Political Theory, 20(2), 140-160.
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je da ¢e delovati u interesu partikularne drzave: to je onemogucavanje auten-
ticnog Treceg.

Tendenciju univerzalne drzave mozemo identifikovati, ona je ,,pokre-
nuta samom logikom prava“®, tj. logikom Treéeg. Univerzalna drzava ¢e biti
pravi Tre¢i ako se bude potpuno dezidentifikovala u odnosu na subjekta A,
drzavu B, itd. Iz najuniverzalnije perspektive gledano: ,tako tre¢i koji sti¢e
svest o antropogenoj borbi, sti¢e svest o ¢injenici da je tu re¢ o duznosti, o
duZnosti da se ostvari ljudsko negacijom prirode®.”

Medutim, nije re¢ samo o jednom apstraktnom principu, ve¢ i o trendu koji se
otelovljuje npr. u Evropskoj uniji — KoZev je bio jedan od njenih arhitekata.

TRECI IZMEDU ETIKE I PRAVA
(Levinas)

,Ne gledajte ko je ko na sudu, sasluSajte i maloga i velikoga,
ne bojte se nikoga, jer je sud Bozji, a stvar koja bi vam bila teska
iznesite preda me da je ¢ujem.” (Ponovljeni zakon 1:17)

Figura Treceg (le tiers) 1 za Levinasa predstavlja izvor konstitucije prava
i pravednosti. Ali Treéi nije homogeni pojam, nego je ambivalentni karakter
Treéeg, organski deo razumevanja prava i pravde. Primarno znacenje Treceg
se odnosi na figuru koja ukida ,,intimnost™ asimetricnog odnosa izmedu ,,ja“
i Drugog. Tre¢i nije suplement u odnosu na izvornu ,,an-arhi¢nu” relaciju i
paradokse Zelje izmedu dve osobe® veé predstavlja novi horizont u odnosu na
etiku. Naime, odgovornost prema Drugom je u stalnoj krizi ulaskom Treceg:
»Ireci je drugi kao 1 bliznji, ali 1 jedan drugi bliZnji 1 uz to jos bliznji drugoga
a ne samo njemu sli¢an®.®!

Moguce je, dakle, da se Tre¢i pojavljuje posredstvom Drugog i kroz
Drugog. Ipak, kada se ,,ja* suocava sa Tre¢im, dovodi se u pitanje odgovor-
nost prema Drugom. Preciznije, prvo nastaje umnozena odgovornost koja
se ne moze resiti etickim putem. Nacelno treba obratiti paznju na sve: treba
se obazirati i na Drugi i na Treéi — nemogucénost te vrste opSte i ekscesivne
licne responzivnosti ¢ini nuznom dimenziju s one strane etike. U stvari, ego

8 Ovcharuk, B. (2024). Impartial third and disinterested judgment: Kojéve and
Arendt’s cosmopolitan phenomenologies of human rights as a response to Schmitt. Journal
of International Political Theory, 20(2), 140-160.

% Kozev, A. (1984). Fenomenologija prava. Beograd: Nolit — Sluzbeni list SFRJ, 273.
¢ Referenca na autora.

¢! Levinas, E. (1999). Drukcije od bivstva ili s onu stranu bivstvovanja. Nik$i¢: Jas-
en, 236.
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je osuden na kolebanje izmedu Drugog i Treceg (i potencijalnih ostalih)®, ali
ponekad mora da bude posveten Tre¢em. Ne postoji apsolutni ,,monopol“%
Drugog, ve¢ samo pluralizam patnje.

Ne bi trebalo pogresno razumeti numericki redosled — Treéi ne sledi
,hakon® Drugog. Vazno je naglasiti da odnos prema Tre¢em zapravo nije tek
izvedena dodatna relacija, ve¢ u njemu postoji nesto izvorno i ireduktibilno.
Po Levinasu:

,,-..buduéi da na svetu postoji vise od dvoje ljudi, mi uvijek prelazimo s eticke
perspektive razliditosti na ontolosku perspektivu totaliteta. Uvijek postoje
najmanje tri osobe*“*.

Treéi ima vise znacCenja. Treci je i ,treca osoba” (troisieme personne)
koja posmatra iz neutralne pozicije, iz vidokruga univerzalnog razuma. Ali
figura Treceg nosi sa sobom 1 illeité, pojam kod Levinasa koji se odnosi na
afenomenalne tragove Treceg. Treci je ujedno i izvor jezika i politike, ali je on
i genuino mesto rodenja prava, zakona, institucija i pravednosti. Ponekad se
tvrdi da je figura Treceg uslov moguénosti svesti uopste: ,,svijest nastaje kao
prisutnost trec¢eg. (...) Temelj svijesti je pravda.“®

Levinas sugeriSe da je pravda kao horizont Treceg mesto rodenja svesti
kao takve. Treéi predstavlja visak u odnosu na intimnu relaciju izmedu dva
lica, te omogucuje neutralniju vrstu tematizacije (fenomena, bitka, znacenja
itd.), totalizirajucu otvorenost. Pravda zahteva re-prezentaciju, bivanje s one
strane neposrednosti. Pravda ujedno pretpostavlja da ¢e Treéi donositi presude,
ili ¢e postojati odgovarajuce presude u pogledu Treceg. Subjekat tih — neutral-
nih 1 nezainteresovanih — odluka je osuden na ignorisanje individualnosti:

,...stoga je neophodno odmeravati, razmisljati, suditi, uporedujué¢i neupo-
redivo. Meduljudski odnos koji uspostavljam sa Drugim, takode moram da
uspostavim sa drugima“®,

2O oscilaciji izmedu etike i Tre¢eg kod Levinasa v.: Simmons, P. W. (1999). The
Third. Levinas’ Theoretical Move from An-Archical Ethics to the Realm of Justice and
Politics. Philosophy & Social Criticism, 25(6), 83—104. O nemoguénosti razdvajanja onoga
etickog i onoga ,,politickog* kod Levinasa v.: Fagan, M. (2009). The Inseparability of Eth-
ics and Politics. Contemporary Political Theory, 8(1), 5-22.

% Peperzak, A. (1993). To the Other. An Introduction to the Philosophy of Emmanuel
Levinas. West Lafayette: Purdue University Press, 168.

 Levinas, E., Kearney, R. (1986). Dialogue with Emmanuel Levinas’, u: Face to
Face with Levinas, ed. Richard A. Cohen. Albany: State University of New York Press, 21.

¢ Levinas, E. (1999). Drukcije od bivstva ili s onu stranu bivstvovanja. Niksié: Jas-
en, 240.

% Levinas, E. (1985). Ethics and Infinity: Conversations with Phillipe Nemo. Pitts-
burgh, PA: Duquesne University Press, 90. O tome videti jos: Scoralick, K. (2021). The
Other, the Third, the Justice. Ethics & Politics, 23(1), 305-321.
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U svakom slucaju, zbog figure Tre¢eg mozemo govoriti o ograni¢enosti besko-
nacne odgovornosti prema alteritetu: pravda je ,,granica odgovornosti i nastaje
pitanje: $ta treba da ¢inim na pravedan nacin?“®’ Dakle, s one strane reciproc-
nosti i licne brige za Drugog. Nadalje, prema Levinasu, Tre¢i nikada nece biti
sposoban da u dubini razume asimetri¢ni odnos izmedu dve osobe — perspek-
tiva anonimnog i opredmecenog Treceg je nuzno iskrivljena. Tre¢i ¢ak moze da
bude potpuno odsutan. Singularnosti se Zrtvuju zbog univerzalnosti. Ali upravo
zbog toga, te zbog ukidanja odgovornosti u per definitionem neetickoj pravdi,
uvek postoje momenti nasilja,*® ali, (prividno) na paradoksalan nacin i teznje
prema svetskom miru i humanitetu.® Neli¢na neodgovornost u uzviSenom
smislu je zapravo prava odgovornost.”’ Nasuprot interpretacijama koje optuzuju
Levinasa za apsolutizaciju etike, Levinas tvrdi da ,,zakon/pravo ima prioritet u
odnosu na dobrocinstvo*’!. Takode, pravda mora uvek biti nepristrasna. ,,Ne
gledajte ko je ko na sudu“ znaci ,,ne gledajte lice Drugog*.

Treéi indukuje jezik i politiku, ali se ujedno pojavljuje i horizont
zajednice, drzave, institucija, normativnosti i zakona. Od znacaja je da ,,neza-
menljiva jedinost jastva se odrzava protiv drzave kroz plodnost®, a pritom se
Levinas poziva na ,,jednu dimenziju i perspektivu transcendencije“’>. Za nas
je najvaznija konstitucija prava i pravednosti. Levinas tvrdi da su pravednost i
sud potrebni u trenutku kada se Treéi pojavljuje.”” Ovo ima neposredne posle-
dice u pogledu filozofije prava. Kako Van Rermund pise: Treéi je ,,povoljna
tacka gledista, moguénost sudenja izmedu strana koja su jedna drugoj prvo i
drugo lice*. Nadalje, Tre¢i ima

»--.znacajne implikacije za opis prava. Pojava ’treéeg’ je i trenutak poja-
vljivanja principa prava: jednakost, izvesnost, svrsishodnost, zakonitost,
predvidljivost, itd.“”

7 Levinas, E. (1999). Drukcije od bivstva ili s onu stranu bivstvovanja. Niksi¢: Jas-
en, 236.

% Levinas, E. (1995). Conversations with French Philosophers. F. Rotzer, ed. Atlan-
tic Highlands, New Jersey: Humanities Press, 59.

% Simmons, P. W. (1999). The Third. Levinas’ Theoretical Move from An-Archical
Ethics to the Realm of Justice and Politics. Philosophy & Social Criticism, 25(6), 93.

7 Za jednu drugaéiju analizu Treceg ,,beskonane odgovornosti* v.: Nyusztay, L.
(2015). Infinite Responsibility and the Third in Emmanuel Levinas and Harold Pinter. Liz-
erature and Theology, 29(2), 153—165.

"I Citirano prema: Bernasconi, R. (2014). The Third Party. Levinas on the Intersec-
tion of the Ethical and the Political. Journal of the British Society for Phenomenology,
30(1), 78.

2 Levinas, E. (2006). Totalitet i beskonacnost. Beograd: Jasen, 269.

3 Levinas, E. (1991), Essai sur le penser-a-I’autre. Paris: Grasset & Fasquelle, 221.

" Roermund, v. B. (2021). The Third Third: Levinas and ,,We*. Ethics & Politics,
23(1), 203, 212.
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Ipak, u interpretacijama belezimo ambivalentnosti u pogledu pravne
relevantnosti Tre¢eg. Primera radi, sugeriSe se sledece: ,,zakon tertialité (tre-
¢ine) se razlikuje od zakona koji je u osnovi sudskih presuda“’. Ili, re¢ima
Zaka Deride,

,,...1leitet treceg, dakle, nije niSta manje za Levinasa nego sam pocetak pravde,
istovremeno kao zakon i izvan zakona, u pravu i s one strane prava“’.

Prvo, setimo se formulacije prema kojoj je ,,Tre¢i drugi kao i bliznji, odno-
sno toga da se Treci ¢esto manifestuje kroz Drugog. To znacdi da se iz figure
Tre¢eg ne mogu uvek izbrisati tragovi eticke relacije. Medutim, jo§ vaZznije je
da ako postoji nepravedna kolizija izmedu jedne osobe i jednog formalizova-
nog pravnog sistema, ¢ak i u tom slucaju ¢e Treéi biti izvor pravednosti, i to ,,s
one strane prava‘.

Treéi je po moguénosti visak u odnosu na nepravednost — njena trans-
cendencija. Figura Tre¢eg je na delu u zakonima i pravu, ali ih ujedno
potencijalno i nadmasuje. Drugim rec¢ima, figura Tre¢eg za Levinasa ne pod-
razumeva mogucnost totalizacije, naprotiv, uvek predstavlja visak u odnosu na
postojece odnose.

Valja podsetiti da je judaizam kao i odgovaraju¢i pojam zakona bio
od odlucujujeg znacaja za Levinasov pojam pravde. Neke primedbe upuéuju
na Cinjenicu da se iz pravednosti ne moze izbrisati izvesna eticka relacija i
vice versa:

,--.jer sama ljubav trazi pravednost, a moj odnos prema bliznjem ne moze

ostati izvan granica koje ovaj sused odrzava sa raznim tre¢im licima‘*”’.

Levinas je napisao i sledece: ,,u pravednosti rabina, razlika zadrzava
svoje znaCenje®.”

ZAKLJUCAK

Mada pomenuti mislioci opisuju figuru Treceg kao mesto rodenja prava
i pravednosti, zajednicko im je da ne pripisuju ,,trecem* samo jedno znacenje.
Kod Hegela je trijada opsta forma koja ima vise uloga, Kozev kaze da su i sud
i policija pojavni oblici Tre¢eg, kod Levinasa i jezik i politika pripadaju sferi

> Dostupno na: Rychter, E. (1998). The i/ y a and illeity: Traces of Third-
ness in Emmanuel Levinas’s Ethical Language. https://open.icm.edu.pl/server/api/core/
bitstreams/139780e4-7f93-40b7-9f8d-5f2ae60796ff/content (poslednji pristup 04/03/2025).

" Derrida, J. (1999). Adieu to Emmanuel Levinas. Stanford, California: Stanford
University, 29.

7 Levinas, E. (1990). Difficile liberté. Paris: Vrin, 34.

8 Levinas, E. (1982). L’au-dela du verset. Paris: Minuit, 133.
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Tre¢eg. Kod Hegela trijada moze podrazumevati razli¢ita kretanja: sintezu,
napetost i konflikt, itd. U njegovoj filozofiji prava (koja predstavlja pravo
u Sirokom smislu, te postoji i ekspanzija subjekata”™) Tre¢i moze biti mesto
konstitucije prava zato Sto predstavlja potencijalno ,neutralnog” i ,,nezain-
teresovanog” aktera, dakle samostalnu instancu: to je odgovor na ,.Ceznju za
objektivitetom®. On nije samo sredstvo u posredovanju izmedu ve¢ postoje-
¢ih aktera, ve¢ viSe od toga, garant objektivnosti u modernom svetu odreden
subjektivnim pravima. Tre¢i moze ukinuti loSu beskonacnost osvete zato Sto
je samostalan u odnosu na sukobljavajuce osobe A i B: i kod Kozeva nema
pravnog odnosa u slucaju vendete.

Prema Hegelu, sudska vlast ,,lezi izvan onih sfera®, ona je ,,spoljasnja
egzistencija“. Robustan obic¢ajnosni autoritet kaznjavalacke i druge pravednosti
moguc je zato Sto Treci ne nastaje iz postojecih subjakata, nego podrazumeva
nastanak autonomne institucije. Tre¢i je neutralna instanca koja ukida ,,besko-
nacni oblik samosvesti®. Ipak, u Hegelovoj filozofiji prava Tre¢i je integrisan
na viSem nivou, naime, u drzavi kao organizmu u kojoj su individualnost i
obi¢ajnosna supstancijalnost ,,pomirene”. Tako je Trec¢i bitna figura u koncep-
ciji u kojoj se institucija subjektivnog prava uvazava, ali se ovo novovekovno
polaziste imanentno transcendira pomocu volje koja se povezuje sa pravom.

Kozevljeva fenomenologija prava obogaéuje analizu figure Treceg na
razli¢ite nacine, poc¢ev od opisa zamenljivosti Treceg do iznoSenja mnogih
primera. Njegova konceptualizacija Tre¢eg je novum u odnosu na Hegelovu
filozofiju prava, jer radikalizuje momenat neutralnosti. Tre¢i ne samo §to je
zamenljiv, nego moze da bude ,,bilo ko*, a to podrazumeva univerzalnu vari-
jabilnost koja ¢e na kraju rezultirati i univerzalnom drzavom. Za razliku od
Hegela, Kozev primecéuje ograni¢enost prava i pravednosti unutar nacionalnih
drzava. Univerzalna drzava shvaéena a la Kozev podrazumeva nemogucénost
bekstva od suverenog Treceg, ona je juristicko jedinstvo, kraj neprijatelj-
stva 1 politicka zajednica prijatelja koja ¢e (prividno paradoksalno) biti uslov
mogucénosti pravne neutralnosti. Ovde je pravna kooperacija izmedu Trecih
iz razli¢itih drzava pripremanje terena za kosmopolitsku drzavu koja ¢e biti
univerzalni Treci. Pravo se diZe do univerzalnog ranga. Postepenom elimina-
cijom impostora i partikularnih drzavnih interesa saradnja Tre¢ih ¢e omoguciti
najautenti¢niju figuru Treceg. Na kraju, Kozev naglasava da su moral i pravo
potpuno odvojene sfere — u moralu nema Treceg.

Levinas opisuje Trec¢eg kao aktera koji predstavlja izazov u odnosu na
intimni odnos izmedu dve osobe. Tre¢i je prevashodno ,,znak pitanja“, granica
prividno beskona¢ne odgovornosti — ne definitivno reSenje. U stvari, Treéi se
pojavljuje kroz Drugog, te nuzno nosi u sebi tragove etickog odnosa. Utoliko

"> Za Hegela su i deca subjekti prava, Hossle, Ibid., 21.
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je Treéi paradoksalna figura: zbog njega su potrebni pravo i pravednost, ali
je on potencijalni viSak i u odnosu na postojece pravne sisteme. Za Levinasa
pravo nije puki suplement u odnosu na etiku, ve¢ relativno samostalno polje,
ali etika se ne moze u potpunosti brisati iz prava. Sfera Treceg je izraz poten-
cijalnosti nasilja i homogenizacije, ali je ujedno moguca i pravednost u kojoj
postoji autenti¢ni pluralizam, te ,,razlika zadrzava svoje znacenje®.

»Pravo s one strane prava“ (Derida) svesno je toga koje se singularno-
sti zrtvuju kada se ,,uporeduje neuporedivo“. Kod Hegela drzava na visem
nivou realizuje integraciju individualnosti i supstancijalnosti, dok kod Kozeva
postnacionalna univerzalna drzava obezbeduje kosmopolitsku pravednost
autenti¢nog Treceg. Za razliku od njih, Levinas predstavlja odnos izmedu
morala/etike 1 prava kao aporeti¢nu relaciju koja ne omogucuje niti potpunu
sintezu ili integraciju, niti razdvajanje — kao da je re¢ o medusobno potpuno
odvojenim sferama. Razlike imaju najvazniju ulogu kod Levinasa, najmanju
kod Hegela. Osim primedbe o ,,nezamenjivoj jedinosti jastva koja se odrzava
protiv drzave®, treba citirati i reCenice o napetosti izmedu subjektivnosti i
drzave iz Totaliteta i beskonacnosti:

,.-..tako se subjektivnost nalazi rehabilitovana u djelu istine, ali ne kao egoi-
zam koji se suprotstavlja sistemu koji ga povreduje. Protiv toga egoisti¢kog
pretesta subjektivnosti, protiv toga protest u prvom licu — hegelijanski uni-
verzalizam ¢e, moze, imati pravo. Ali, kako se mogu sa istom oholos¢u licu
drugoga suprotstaviti univerzalni zakoni a da se ne ustukne pred okrutno-
$¢u bezlicne pravde! I kako onda ne uvesti subjektivnost jastva kao jedini
moguéni izvor dobrote?%

Da 1i to zna¢i da Levinas protivre¢i primedbi o ,,zakonu/pravu koji
ima prioritet u odnosu na dobrocinstvo”? Ili je re¢ o aporijama koje se ne
mogu resiti.
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INTRODUCTION

This paper examines the figure of the Third with reference to selected
thinkers. This does not imply an intention to equate the meanings of the figure
itself. Although G. W. F. Hegel, Alexandre Kojéve, and Emmanuel Lévinas
describe the genesis and constitution of law and justice through the analysis
of the Third (das Dritte, le Tiers), differences exist among them. The issue at
hand is not a simple quantitative phenomenon (we are not dealing with mere
triads, trichotomies, etc.) that occupies a coincidental place within certain
sequences. It is argued that, for all of these authors, the Third represents a sui
generis figure. The Third does not follow “after” the Second, but constitutes
a distinct instance. Although Hegel, Kojéve, and Lévinas share the view that
the figure of the Third may be characterized as a “neutral” and “disinterested”
actor, their interpretations diverge in terms of integration and/or aporeticity.

TRIADIC GENESIS OF LAW
(Hegel)

Triadic structures play a decisive role in Hegel’s philosophy. Although
it might be assumed that this reflects a residue of religious teachings, it is,
in fact, a phenomenon that arises from the very nature of the movement of
Hegelian concepts. For example, after immediacy has been negated, that is,
immanently transcended, it is ultimately reaffirmed, but now at a higher level,
integrating the various moments of its overall development. Although it is
often asserted that the triad of thesis—antithesis—synthesis is at work in Hegel
(following Marx’s interpretation), the figure of the Third (das Dritte) does not
necessarily imply a comprehensive synthesis. Certain moments of movement
are eliminated; moreover, the triadic structure does not necessarily entail that
all contradictions are ultimately resolved. On the contrary, one triadic struc-
ture may be followed by a subsequent triadic process. Furthermore, the Third,
as that which contains within itself the moment of determinate negation, is
not a mechanical unification of pre-existing contents, but may also result in
the emergence of a new form: the creativity of the Third is thus possible. The
figure of the Third may also embody the conflictual nature of a given relation,
in other words, not a pacified combination of elements.

The figure of the Third also plays other roles. For example, the triad
appears in The Science of Logic, where the exposition of the “science of
intelligibility” consists of three moments (the moment of understanding, the
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negativity of dialectic, that is, the speculative moment).! Certain details, such
as the classification of syllogisms, also exhibit a triadic structure. In Hegel’s
philosophy of religion, the structure of exposition modeled on the Christian
Holy Trinity plays a particular role. In his Lectures on the History of Philoso-
phy, triads of significant predecessors are frequently referenced.

In Hegel, triads proliferate to the extent that particular triadic schemes
consist of further triadic subcategories, forming a pyramidal structure of tri-
adic compositions. It is symptomatic that interpreters are often surprised when
a phenomenon in Hegel does not follow a triadic structure.2 Even authors who
emphasize that there are places where Hegel speaks of four moments3 still
underscore that triadic structures remain dominant in his work.

In the introduction to The Elements of the Philosophy of Right, Hegel,
who argues against various conceptions of law,* speaks cynically about those
who regard the trichotomies of the classics of legal theory merely as signs of
their “philosophicism.” In contrast, Hegel attributes the mere form of trichot-
omies to the “sciences of the understanding,” opposing them to reason, which
manifests itself in “philosophical” sciences. However, this does not mean that
his philosophy of law lacks triadic structures arising from the internal logic6
of the development of concepts. On the contrary, for Hegel, even the very con-
stitution of law is triadic in nature.

Triads are also present in his moral philosophy. When it is stated that
“my action” must be in accordance with the moment that was “my template,”
and that intention must also be taken into account, a third moment is intro-
duced, which does not represent a relative but a universal value, namely, “the
good.”” Here we encounter a dynamic that likewise applies to the philosophy
of law: the figure of the Third not only transcends the “immediacy” of sub-

! Bruno, A. G. (2023), Quietism, Dialetheism, and the Three Moments of Hegel’s
Logic. In: Robb Dunphy & Toby Lovat (eds.), Metaphysics as a Science in Classical Ger-
man Philosophy. New York, NY: Routledge/Taylor & Francis Group, 315-338.

2 Stace, W.T. (1924). The Philosophy of Hegel: A Systematic Exposition. New York:
Dover Publications, 286. McTaggart, J. E. (1910). A Commentary of Hegels Logic. New
York: Russell and Russell Inc, 292.

3 Xiaomang, D. (2022). A New Exploration of Hegel’s Dialectics III: The Three-
Dimensional Structure. London — New York: Routledge.

4 Weisser-Lohmann, E. (2011). Rechtsphilosophie als praktische Philosophie. Wil-
helm Fink, Miinchen, 78.

SHegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Maslesa‘“
— Svjetlost, 30

¢ On logic in law, see: Neuhouser, F. (2017). The Method of the Philosophy of
Right, in: Hegel’s Elements of the Philosophy of Right, A Critical Guide. ed. D. James.
Cambridge: Cambridge University Press, 22.

" Hegel, G. W. F. (1989). Op. cit., 200.
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jectivity but also surpasses any additional subjectivity that either serves as a
starting point or opposes it from within or without. Here, the Third represents
a mediated transsubjectivity, a generality that integrates both the individual
and the particular. Accordingly, in the context of the transition from morality
to ethical life, it is stated that the Third is “the truth of this good and subjectiv-
ity,” and it is further noted that “there may arise a longing for objectivity.”

The triad also appears in the theory of the state, where princely power
constitutes the third moment, representing a unique integration of “that which
is universal in and for itself, which exists subjectively in the conscience of
the monarch, and objectively in the totality of the constitution and laws.”
This reflects a circular logic: princely power presupposes the other moments
of state power, just as those same moments presuppose the monarch. Here,
too, the figure of the Third accomplishes the integration of subjectivity within
objectivity.

However, the triad itself is a value-neutral structure. One example is
Hegel’s argument that crime represents a “third wrong.”'* It suffices to note
that crime, as the overcoming of “deception” as an “appearance,” constitutes
one of the forms of the Third, and likewise represents a specific integration of
“what is in itself and what is for itself”: in crime, “wrong” is affirmed while
simultaneously the “appearance” of right is abolished.

Hegel also offers a phenomenology of the will. Although R. von Thering’s
criticism applies to him as well: the legal theorist advocated a notion of law
oriented toward utility and interest.!! Criticizing the will as the bearer of law,
he argues that it represents a mélange of idealism and naked power, and insists
on the separation of law in both subjective and objective senses: the first mean-
ing is the “concrete” embodiment of “abstract law.” In contrast, the second
refers to legal aspects concerning the state. However, Hegel’s endeavor aims
to overcome the contradiction between subjectivity and objectivity within law;
thus, it can be said that law is the “actualized” existence of “free will.”'?> The
operation of the will reflects how it is rooted in modernity; at the same time,
the concept of will, as transcending both subjectivity and objectivity, offers an
answer to the issue of dualism between subjective and objective “meaning.”
Hegel’s strategy of the will also responds to the emergence of the concept of

8 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin Masle$a“
— Svjetlost, 267, 270.

% Ibid., 418

10 pid., 160.

! Thering, R. von (1872). Der Kampf ums Recht. Urheberrechtsfreie Ausgabe. For
more, see: Menke, Ch. (2015). Kritik der Rechte. Frankfurt/M: Suhrkamp, 38.

12 Hegel, G. W. F. (1989). Op. cit., 67-68.

65



Glasnik of the Bar Association of Vojvodina, Issue 1/2025.

subjective rights (right as the expression of the individual’s “power,” etc.!%) as
well as to the modern separation between “right” and “law.”'* His rejection of
the distinction between real rights and rights to actions demonstrates that he
operates within the framework of modern legal thought, while his concept of
the will introduces a correction to the notion of subjective rights.'’

In developing his philosophy of law, Hegel emphasizes the universal-
ity of the “I,” which then transitions into self-determination. Ultimately, this
process culminates in the reconciliation and higher integration of these same
moments, where limitation “in relation to another” is emphasized by “adher-
ing to the universal.”'® Examples of this concrete notion of freedom include
friendship and love, although Hegel refers to a broader structural dynamic.
A significant distinction is noted in comparison to the constitution of law and
justice. Specifically, in the section on abstract right, the focus is on the “will
in and for itself”, a will that is simultaneously its own object and represents
true infinity, or infinitum actu.'” Tt may be argued that alienation, as the third
moment in the context of property, constitutes an affirmation of subjectivity
(“I am the one who is the subject of alienation”), even when it is mediated
through the objectivity of law. Various forms exist in which subjectivity,
through the “negation of the negation,”'® returns to itself, albeit in a mediated
manner. In contrast, the objective dimensions of law follow a different logic.
For example, while it is commonly stated that there are three forms of govern-
ment, legislative, executive, and judicial, Hegel emphasizes that “the judiciary
is not the third term of the concept, since its particularity lies outside those
spheres.”" This indicates that the judiciary, as a distinct figure of the Third,
is not an organic component of the triad of powers and does not emerge from
the other existing moments. Although judicial power would be meaningless

13 Villey, M. (1980), La philosophie du droit de Hegel est-elle une philosophie du
droit? In: Revue européenne des sciences sociales. 18, 52(12), 123.

4 Menke, Ch. (2015). Kritik der Rechte. Frankfurt/M: Suhrkamp, 9.

15 Villey criticizes Hegel for siding with subjective rights: Villey, M. (1975). La for-
mation de la pensee juridique moderne. Paris: PUF, 220. Villey shows some parallels with
our understanding of Hegel regarding subjective rights, though he emphasizes the connec-
tion between right and duty. See also: Kervegan, J.-Fr (2013). Die Dialektik der subjek-
tiven Rechte als Komponente der Moderne, in M. Dreyer, M. Forster, K.-U. Hoffmann/K.
Vieweg (Hrsg.), Die Bildung der Moderne. Narr Francke Attempt, Verlag Gmb, Tiibingen,
84, 99.

16 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin
Maslesa“ — Svjetlost, 45.

17 Ibid., 61-62.

18 Ibid., 159.

¥ Ibid., 400.
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without the legislative and executive branches, it nevertheless constitutes a sui
generis form of authority.

The genesis of legal objectivity, as embodied in the figure of the Third,
can be illustrated through the example of revenge. In acts of revenge, the
“arbitrary” will of subjectivity is realized; it constitutes a kind of Aufhebung of
crime, since it represents “a violation of a violation.”? In this sense, revenge is
also “a new violation,” and “in retaliation, the injured party may assert a claim
that once again leads to a new injustice. Among uneducated people, revenge
is immortal...”?! Therefore, it becomes necessary to introduce the figure of
the Third, who puts an end to the bad infinity of revenge. Hegel argues that
the very notion of crime ante litteram presupposes an expressed consent to
punishment; that is, the will of the criminal itself implies an acceptance of the
punishment.?> However, this concept of “respecting” the criminal’s will within
a shared community of will is only possible within a triadic structure. In this
context, Hegel identifies the criminal strictly as a legal subject®, that is, he
abstracts from all other personal characteristics in order to juridify subjectivity.
Ultimately, law is affirmed through the imposition of punishment within the
community of will, where the perpetrator’s own will persists as an immanent
element of that punishment.

In discussing punishment, the phenomenon of “recognition”* must also
be briefly addressed: recognition, according to Hegel, must be tied to law.?
He treats punishment within the horizon of recognition: it serves to correct the
rupture in mutual recognition between individuals.?® Paraphrasing Hegel, pun-
ishment confirms the fact that, through the wrongful act, the perpetrator has
implicitly accepted membership in the community of will.

2 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin
Maslesa“ — Svjetlost, 178.

2 Ibid., 183.

2 Jbid., 178.

2 Flechtheim, O. (1963). Von Hegel zu Kelsen, Rechtstheoretische Aufsdtze. Ber-
lin: Duncker& Humblot, 15. Siepp, L. (2014), Anerkennung als Prinzip der praktischen
Philosophie Untersuchungen zu Hegels Jenaer Philosophie des Geistes. Hamburg: Felix
Meiner Verlag, 296.

2 Comay, R. (2011). Mourning Sickness: Hegel and the French Revolution. Stan-
ford: Stanford University Press, 126. McGowan, T. (2019). Emancipation after Hegel, New
York, Col. University Press, 250.

% Siep, L. (1990). Recht und Anerkennung. In: H. Girndt (Hrsg.), Selbstbehauptung
und Anerkennung. Spinoza—Kant—Fichte—Hegel. Sankt Augustin, 161-176.

26 Mohr, G. (2005). 5. Unrecht und Strafe. (Paras. 82-104, 214, 218-220). In Lud-
wig Siep, G. W. F. Hegel: Grundlinien der Philosophie des Rechts. Boston: Akademie
Verlag, 119.
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In any case, the legal situation involves an unusual kind of Third:
although its raison d’étre lies in the existence of the “first” and “second”, that
is, the conflict between them, it does not arise from them. On the contrary, it
would be absurd for the Third, as the bearer of legal objectivity, to emerge
directly from the relationship between the parties in conflict. This also con-
cerns the genesis of justice — “a justice freed from subjective interests, forms,
and the contingency of power; not vengeful, but punitive.””’

We also see this scheme at work, for example, in the case of marital con-
flict. Namely, “when conflicting and hostile beliefs and actions arise,” then “a
third authority grounded in custom is required, one that establishes the right of
marriage as a substantial ethical institution, against the mere opinion of such
beliefs and the contingency of passing moods.””® That is, marriage can be dis-
solved only by a customary authority. It is implied that neither the husband nor
the wife can assume the role of the Third: the figure of the Third is independ-
ent of the contingencies of subjectivity. Once again, the point is that this is not
a matter of mediated subjectivity, but rather of objectivity, though “without the
infinite form of self-consciousness.” “Objectivity is, ultimately, a one-sided
form in opposition to the subjective determination of the will... as external
existence.”” Thus, objectivity is neither a simple synthesis nor the result of
the inherent development of subjectivity; it stands external to subjectivity. The
integration of subjectivity and objectivity®® at a higher level is possible only
because objectivity is first understood as a distinct meta-subjective instance.
The court, as the Third, mediates the authority of the law as universal, “with-
out the subjective feeling of particular interest.””! With respect to the law, it
also holds that “here, my subjectivity and the subjectivity of the other must fall
away, and the will must attain certainty, firmness, and objectivity, something
that can only be achieved through form.”32

The final figure of the Third in the philosophy of law is the state. First,
it functions as the third within ethical life, mediating between the family and
civil society:

“..the state is only the third, the ethical life and the spirit, in which the

monstrous union of the independence of individuality and the general sub-

stantiality is found.”*

27 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin
Maslesa“ — Svjetlost, 183.

2 Ibid., 309.

» Ibid., 64.

3 For example: Ibid., 67.

31 [bid., 348.

32 [bid., 346.

3 Ibid., 79.
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Second, Hegel asserts that the state is “the third,” “a nervous system for
itself, an organism in itself,”** which is vital only insofar as it realizes the inte-
gration of the moments of family and civil society. Even states themselves are
related through the figure of the Third: “this Third is now the spirit that actual-
izes itself in world history and stands as their absolute judge.”*

Fundamental determinations (such as substantial will, concrete freedom,
etc.) help us understand the meaning of the Third. The court, as part of civil
society, must exist as an external and objective instance in relation to preexist-
ing subjectivities. At the same time,

“..the state has that unheard-of strength and depth to allow the principle
of subjectivity to develop to the independent extreme of personal distinc-
tiveness, while also being able to return it to substantial unity and thereby
preserve that unity within it.”¢

Thus, there are multiple figures of the Third in the philosophy of law:
whereas legal objectivity stands “in opposition to the subjective determination
of the will,” the state is the condition of possibility for the principle of subjec-
tivity to be “carried to its independent extreme.” What we see, therefore, is a
process of integration, though at a higher level.

FROM THE DISINTERESTED THIRD
TO THE UNIVERSAL STATE
(Kojeve)

It is important to point out the similarity, but also the significant differ-
ences between Hegel and Kojéve.

Kojeve introduces the figure of the Third (/e tiers) already at the level
of the constitution of society. However, the conflict between two individuals
does not yet constitute society; without the third who observes the conflict,
there is no society. Law is a social phenomenon, but it is tied to the figure of
the Third.’” Law exists in the light of politics: this is particularly emphasized
regarding the constitution, which is a political document.’® When discussing

3 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin
Maslesa“ — Svjetlost, 381.

35 Ibid., 376.

3 Ibid., 377.

37 Kozev, A. (2012). Nacrt za jednu fenomenologiju prava. Izdavacka knjizarnica
Zorana Stojanovica, Sremski Karlovci, Novi Sad, 88.

% Hegel, G. W. F. (1989). Op. cit., 17.
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the authority of the judge, Kojéve speaks of “political power.”** Following the
traces of modern dualism, there is a clear intention to maintain the distinction
between subjective and objective law.* Finally, Kojéve also finds it appropri-
ate to emphasize the will as a constitutive element of law.*!

Faire appel au tiers means that person A and person B appeal to an
additional “neutral, impartial, and disinterested actor.”* Kojéve claims that
law does not exist in the case of a “vendetta”, precisely because the figure
of the Third is absent in such situations. The Third intervenes between two
subjects as the source of the constitution of law as a social phenomenon:
(“no one denies that the existence of Law implies and presupposes the exist-
ence of this ‘third””*; “the phenomenon of ‘Law’ (in the sense of “having a
right to”) always exists when there is an intervention by some disinterested
third party”*).

The Third must either be tested or postulated. This is an anthropological
phenomenon: a juridical relationship between animals is not possible, even in
cases where a Third might exist who could issue an impartial decision regard-
ing a conflict. Similarly, a juridical relationship is not possible between two
people who are in the position of slaves (in such a case, law is only “virtual”).
The figure of the Third does not appear even in war, where “reciprocity” is
realized, but through “exclusion.” Law is constituted between free and rational
individuals, which is why a madman or a child cannot serve as an institution-
alized Third. A condition of resistance is also necessary: “when the dispute
between A and B, whenever it arises (either spontaneously or instigated by
A, with or without the consent of B), provokes the intervention of C, who
irrevocably cancels (by their own will, act, or aim) the resistance of B (as will,
act, or aim).”*

Kojeve derives law from the idea of justice: the Third must possess the
“idea of justice” in order for law to exist. He argues that the emergence of
law can only be traced from the moment the Third internalizes this idea.*
Kojéve emphasizes the following dimensions of justice that the judge, as
the bearer of the figure of the Third, should realize: the principles of equiva-
lence and equality. While equality is treated more as a self-evident principle,

¥ Kozev, A. (2016). Pojam autoriteta. Novi Sad: Akademska knjiga, 59.

4 Hegel, G. W. F. (1989). Osnovne crte filozofije prava. Sarajevo: ,,Veselin
Maslesa“ — Svjetlost, 35.

4 Ibid., 75.

2 Ibid., 89 et seq.

“ Kozev, A. (1984). Fenomenologija prava. Beograd: Nolit—-Sluzbeni list SFRJ, 201.
# Ibid., 18. Menke, Ch. (2015). Kritik der Rechte. Frankfurt/M: Suhrkamp, 19.

4 Kozev, A. (1984). Fenomenologija prava. Beograd: Nolit—Sluzbeni list SFRJ, 112.
4 Ibid., 273-275.
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greater attention is given to equivalence. The principle of equivalence refers
to the way heterogeneous elements are subsumed under a common denomina-
tor. The cited examples (such as progressive taxation) confirm this. Indeed,
Kojéve also derives the concept of criminal law from the principle of equiva-
lence: the criminal introduces discord into the configuration of “equivalence
of conditions,” and punishment represents a restitutio in integrum in relation
to the disrupted equivalence.” Kojéve projects that the Third, as the bearer of
the internalized idea of justice, should synthesize justice based on the bond
between equality and equivalence.*®

The validity of moral rules represents a distinct dimension, and thus, the
Third is not even necessary in such cases. But how can we know whether the
figure of the Third truly functions in a given situation? A hypothetical proof of
the Third’s neutrality lies in the fact that their decision would not differ even
if subjects A and B switched places. The inevitability of the emergence of the
Third implies that, in principle, they would reach the same decision regard-
less of the permutation of all possible actors. Their principles are universal.
The Third is concerned only with the interest of law itself, that is, with justice
as realized within law, and in the original sense of the word: inter-esse, to be
between the actors. Kojéve protests against those who would subordinate law
to, for instance, collective utility.* This also means that there is, strictly speak-
ing, still no legal relationship between the state and the citizen, since the figure
of the Third does not exist.

Furthermore, the Third is fungible — some abstract Third could reach
the same decision. A Third may also recognize another Third from a differ-
ent country, for example, within the framework of legal cooperation between
states at the transnational level. This makes Kojéve a source for international
law.>® The Third can be “anyone™' (Kojéve is so radical in his view of the
universal openness of the Third that he states: if, for example, the Third could
only be a man, then general disinterestedness would not be possible at all).

Kojéve’s philosophy of law is “phenomenological” and “behavioristic.”
He is not concerned with “essence,” but with experience and anthropogenic
practice. The juridical authority of the Third manifests itself as realized

TKozev, A. (1984). Fenomenologija prava. Beograd: Nolit—-Sluzbeni list SFRJ, 323.

4 Ibid., 314.

4 Kozev, A. (2012). Nacrt za jednu fenomenologiju prava. 1zdavacka knjizarnica
Zorana Stojanovica, Sremski Karlovci, Novi Sad, 96.

5 Howse, R. (2014). Alexandre Kojéve, a Neglected Figure in the History of Inter-
national Law, opiniojuris.org/2014/11/19/alexandre-kojeve-neglected-figure-history-inter-
national-law/ (Accessed on February 25, 2025).

' Yang, Y (2023), Der historische Entwicklungsweg des Anderen, Uberlegungen zu
einer kritisch-humanistischen Version des franzosischen Anti-Hegelianismus von Kojéve
tiber Sartre bis zu Lévinas, Universititsverlag Winter, Heidelberg, 135.
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disinterestedness. His intervention does not serve heteronomous interests; he
is a legal actor sui generis. A second criterion builds on the first: subjects will
recognize the Third only if he acts in accordance with their understanding of
justice, most likely aligned with the concept of justice favored by the “juristic
group” of the given state. Of course, the autonomy of law does not imply that
the figure of the Third excludes violence and the police as instruments through
which the Third may impose decisions (both the police and the legislator are
modes of the appearance of the Third).

However, Kojéve emphasizes that in a situation involving hostile states,
escape from the Third is also possible. The Third does not possess absolute
jurisdiction. There is only one exception: the case of a universal and homoge-
neous state (or “empire”).> The intervention of the Third will attain the status
of complete disinterestedness only when such activity is independent of par-
ticular legal systems. The completed form of the Third is the realization of a
singular justice within a globalized state. In that case, resistance to the Third
would no longer be possible. Otherwise, in the relationship between A and B,
there will always remain a degree of contingency.

“Law will be factually real only in a universal and homogeneous State”.>
This is Kojéve’s position, which emerges as the horizon of the end of history.
In other words, “the achievement of Rechtsstaat, contrary to Hegel, implies
the end of the (national) state.”* So long as multiple states exist, the interven-
tion of the Third will always be limited because the Third will be accused of
partiality. At the same time, if the Third can impose their decisions (for exam-
ple, in a conflict between two states), then those two states are not a “State in
the true sense of the word,” and they “cannot be sovereign States.”

In fact, the very moment the incomparability of different legal systems
is overcome through the Third, it already signals a post-national condition and
juridical unity. This also involves a debate with Carl Schmitt. In the universal
state, the Third is sovereign; he makes decisions not only in cases of emer-
gency but also mediates neutral decisions in the resolution of conflicts.

“Kojeve shows how liberal constitutionalism cannot be realized within
the state, agreeing with Schmitt that as long as the state remains sovereign in
his sense, constituted through relations of hostility toward other states, there

52 Nichols, J. H. Jr. (2007). Alexandre Kojéve. Wisdom at the End of History. Lan-
ham et alii: Rowman & Littlefield, 47-81.

53 Ibid., 138.

5% Howse, R., Frost, B-P., Introductory Essay. The Plausibility of the Universal and
Homogenous State. In: Alexandre Kojéve. Outline of a Phenomenology of Right. Lanham:
Rowman & Littlefield, 7.

53 Kozev, A. (2012). Nacrt za jednu fenomenologiju prava. Izdavacka knjiZarnica
Zorana Stojanovi¢a, Sremski Karlovei, Novi Sad, 437.
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will persist a personalist dimension in everything, even under the appearance
of the rule of law, and the Third will not simply be ‘disinterested’.””*

While Schmitt denies the possibility of the Third, for Kojéve, the abso-
lute Third can be realized in a universal, transpolitical state where the Third
could be “anyone.” Politics, in Schmitt’s sense, would disappear. According
to Kojéve, impartiality beyond (non)friendship is only possible in a homoge-
neous global state, which also marks the end of history. In such a state, there
may be individuals who reject the legal system without proposing an alterna-
tive concept of justice (e.g., marginal criminals), or impostors who pretend to
act in the name of the state (but are not truly “disinterested”). However, there
would still be a neutral Third capable of resolving such difficulties, relying on
a now-universalized constitution. For Kojéve, the absence of enmity is always
an already realized condition of the Third. Seemingly paradoxical, legal neu-
trality is only possible between political friends. The figure of the Third in
Kojéve marks an entry point into cosmopolitanism.>’

Cooperation between the Third from State A and State B is a sign of a
universal state, since such cooperation leads to the disappearance of incidental
differences between individual positive legal systems, although this does not
imply harmony. In other words, the Third is a key figure in the establishment
of a world state. But only if their authority is not established tyrannically, but
with respect for existing differences. This is not a matter of “friendly” recogni-
tion, but of the gradual constitution of comprehensive neutrality. Of course,
there are risks. Officials may be impostors, acting under their own interests
or in the interest of a particular state. This undermines the possibility of an
authentic Third.

The tendency toward a universal state can be identified. It is “driven
by the very logic of law,”® that is, by the logic of the Third. A universal
state will be a true Third only if it becomes fully disidentified from subject
A, state B, and so on. From the most universal perspective: “Thus, the Third
who becomes aware of the anthropogenic Struggle becomes aware of the fact
that it is a matter of duty, the duty to realize that which is human by negating
nature.”® However, this is not merely an abstract principle but a trend embod-
ied, for example, in the European Union — Kojéve was one of its architects.

% Howse, R., Frost, B-P., Introductory Essay. The Plausibility of the Universal and
Homogenous State. In: Alexandre Kojeve. Outline of a Phenomenology of Right. Lanham:
Rowman & Littlefield, 8-9.

57 Ovcharuk, B. (2024). Impartial third and disinterested judgment: Kojéve and
Arendt’s cosmopolitan phenomenologies of human rights as a response to Schmitt. Journal
of International Political Theory, 20(2), 140-160.

8 Ibid, 17.
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THE THIRD BETWEEN ETHICS AND LAW
(Lévinas)

“Do not show partiality in judging; hear both small and
great alike. Do not be afraid of anyone, for judgment belongs
to God. Bring me any case too hard for you, and I will hear it.”
(Deuteronomy 1:17)

The figure of the Third (/e tiers) also represents, for Lévinas, the source
of the constitution of law and justice. However, the Third is not a homoge-
neous concept; rather, the ambivalent nature of the Third is an organic part
of the understanding of law and justice. The primary meaning of the Third
refers to a figure that abolishes the “intimacy” of the asymmetrical relationship
between the “I” and the Other. The Third is not a supplement to the original
“an-archical” relation and the paradoxes of desire between two persons®, but
rather introduces a new horizon in relation to ethics. Responsibility toward the
Other is in a state of constant crisis with the entry of the Third: “The Third is
the other as well as the neighbor, but also another neighbor, and the neighbor
of the Other, not merely someone similar to him.”¢!

It is possible, therefore, that the Third appears by means of the Other
and through the Other. However, when the “I” confronts the Third, the respon-
sibility towards the Other is called into question. More precisely, it first gives
rise to a multiplied responsibility that cannot be solved ethically. In principle,
attention should be paid to everything: attention should be paid to both the
Other and the Third — the impossibility of that kind of general and excessive
personal responsiveness makes a dimension beyond ethics necessary. In fact,
the ego is doomed to oscillate between the Other and the Third (and potential
others),%? but sometimes it must be committed to the Third. There is no abso-
lute “monopoly”® of the Other, only a pluralism of suffering.

The numerical order should not be misunderstood; the Third does not
come “after” the Other. It is important to emphasize that the relation to the

60 Reference to the author.

1 Lévinas, E. (1999). Drukcije od bivstva ili s onu stranu bivstvovanja. Niksi¢: Ja-
sen, 236.

%2 On the oscillation between ethics and the Third in Lévinas. see: Simmons, P. W.
(1999). The Third. Levinas’ Theoretical Move from An-Archical Ethics to the Realm of
Justice and Politics. Philosophy & Social Criticism 25(6), 83—104. On the inseparability of
the ethical and the “political” in Lévinas, see: Fagan, M. (2009). The Inseparability of Eth-
ics and Politics. Contemporary Political Theory 8(1), 5-22.

6 Peperzak, A. (1993). To the Other: An Introduction to the Philosophy of Emma-
nuel Levinas. West Lafayette: Purdue University Press, 168.
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Third is not merely derivative or additional, but contains something original
and irreducible. According to Lévinas:

“Since there are more than two people in the world, we always move from
the ethical perspective of difference to the ontological perspective of totality.
There are always at least three persons.”*

The Third carries multiple meanings. The Third is also the “third
person” (troisieme personne) who observes from a neutral position, from the
vantage point of universal reason. But the figure of the Third also bears i//eité,
a concept in Lévinas referring to the aphenomenal traces of the Third. The
Third is at once the source of language and politics, but also the genuine birth-
place of law, statutes, institutions, and justice. It is sometimes claimed that the
figure of the Third is the condition for the very possibility of consciousness:
“Consciousness arises as the presence of the third... The foundation of con-
sciousness is justice.”®

Lévinas suggests that justice, as the horizon of the Third, is the birth-
place of consciousness itself. The Third represents an excess beyond the
intimate relationship between two persons and enables a more neutral form
of thematization (of phenomena, being, meaning, etc.), a totalizing openness.
Justice requires re-presentation, a form of being beyond immediacy. It also
presupposes that the Third will render judgments, or that there will be judg-
ments concerning the Third. The subject of such neutral and disinterested
decisions is condemned to disregard individuality:

“Therefore, it is necessary to measure, think, judge, comparing the incom-
parable. The interpersonal relationship that I establish with the Other, I must
also establish with others.”®

In any case, due to the figure of the Third, we can speak of the limitation
of infinite responsibility toward alterity: justice is “the limit of responsibil-
ity, and the question arises: what should I do in a just way?”®” That is, beyond
reciprocity and personal concern for the Other. Furthermore, according to Lévi-
nas, the Third will never be able to fully grasp the asymmetrical relationship
between two persons; the perspective of the anonymous and objectified Third

¢ Lévinas, E., Kearney, R. (1986). Dialogue with Emmanuel Lévinas’, in Face to
Face with Lévinas, ed. Richard A. Cohen. Albany: State University of New York Press, 21.

 Lévinas, E. (1999). Drukcije od bivstva ili s onu stranu bivstvovanja. Niksié: Jas-
en, 240.

 Tévinas, E. (1985). Ethics and Infinity: Conversations with Phillipe Nemo. Pitts-
burgh, PA: Duquesne University Press, 90. For more, see: Scoralick, K. (2021). The Other,
the Third, the Justice. Ethics & Politics, 23(1), 305-321.

7 Lévinas, E. (1999). Op. cit., 240.
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is necessarily distorted. The Third can even be completely absent. Singularities
are sacrificed for universality. But it is precisely because of this, and because of
the suspension of responsibility within per definitionem non-ethical justice, that
moments of violence always exist.®® Yet, paradoxically (at least in appearance),
there are also aspirations toward world peace and humanity.® Impersonal non-
responsibility, in the elevated sense, is in fact true responsibility.”® Contrary to
interpretations that accuse Lévinas of absolutizing ethics, he asserts that “law
has priority over beneficence.””" Justice must always be impartial. “Do not
show partiality in judging” means: “do not look at the face of the Other.”

The Third gives rise to language and politics, while simultaneously intro-
ducing the horizon of community, the State, institutions, normativity, and law.
It is significant that “the irreplaceable unity of the self is maintained against
the State through fecundity,” as Lévinas refers to “a dimension and perspec-
tive of transcendence””?. What matters most for us is the constitution of law
and justice. Lévinas asserts that justice and judgment become necessary the
moment the Third appears.” This has direct consequences for the philosophy
of law. As van Roermund writes, the Third is “a favorable vantage point, the
possibility of judgment between parties who are each other’s first and second
person.” Moreover, the Third has

“...important implications for the concept of law. The emergence of the
‘third’ marks the emergence of legal principles: equality, certainty, purpose-
fulness, legality, predictability, etc.”™

However, interpretations reveal an ambivalence regarding the legal rel-
evance of the Third. For instance, it is suggested that “the law of tertialité
(thirdness) differs from the law that underlies judicial rulings.”” Or, in the
words of Jacques Derrida,

% Levinas, E. (1995). Conversations with French Philosophers. F. Rotzer, ed. Atlan-
tic Highlands, New Jersey: Humanities Press, 59.

% Simmons, P. W. (1999). The Third. Levinas’ Theoretical Move from An-Archical
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(2015) Infinite Responsibility and the Third in Emmanuel Lévinas and Harold Pinter. Lit-
erature and Theology, 29(2), 153—165.

! Cited in: Bernasconi, R. (2014). The Third Party. Levinas on the Intersection of
the Ethical and the Political. Journal of the British Society for Phenomenology 30(1), 78.
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3 Lévinas, E. (1991). Essai sur le penser-a-I’autre. Paris: Grasset & Fasquelle, 221.
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> Rychter, E. (1998). The Il y a and Illeity: Traces of Thirdness in Emma-
nuel Lévinas's Ethical Language. Available at: https://open.icm.edu.pl/server/api/core/
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“...the illeity of the Third, therefore, is for Lévinas nothing less than the very
beginning of justice, simultaneously part of the law and beyond it, within

and outside it”.”¢

First, let us recall the formulation that “the Third is the other as well as
the neighbor,” meaning that the Third often manifests through the Other. This
implies that traces of the ethical relation cannot always be erased from the
figure of the Third. More importantly, even in cases of unjust conflict between
an individual and a formalized legal system, the Third still serves as the source
of justice, “beyond the law.”

The Third is, ideally, an excess in relation to injustice, its transcend-
ence. The figure of the Third operates within laws and the legal order, yet also
potentially surpasses them. In other words, for Lévinas, the figure of the Third
does not entail the possibility of totalization. On the contrary, it always repre-
sents an excess in relation to existing relations.

It is worth recalling that Judaism, along with its corresponding concept
of law, was of decisive importance for Lévinas’s understanding of justice.
Some remarks point to the fact that a certain ethical relationship cannot be
erased from justice, and vice versa:

“..for love itself calls for justice, and my relation to the neighbor cannot

remain outside the bounds this neighbor maintains with various third parties”.””

Lévinas also wrote: “In the justice of the rabbi, difference retains
its meaning”’®,

CONCLUSION

Although the aforementioned thinkers describe the figure of the Third as
the birthplace of law and justice, they share the view that the “Third” does not
carry a single, fixed meaning. In Hegel, the triad is a general form that plays
multiple roles; Kojéve asserts that both the court and the police are manifes-
tations of the Third; for Lévinas, both language and politics fall within the
domain of the Third. For Hegel, the triad can include different developments:
synthesis, tension, and conflict. In his philosophy of law (which represents
law in a broad sense and includes an expansion of subjects”), the Third can

¢ Derrida, J. (1999). Adieu to Emmanuel Lévinas. Stanford, California: Stanford
University, 29.

7 Lévinas, E. (1990). Difficile liberté. Paris: Vrin, 34.
8 Lévinas, E. (1982). L’au-dela du verset. Paris: Minuit, 133.
" According to Hegel, even children are legal subjects, Hossle, 7bid., 21.
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serve as the site of the constitution of law because it represents a potentially
“neutral” and “disinterested” actor, an independent instance: a response to the
“longing for objectivity.” It is not merely an instrument of mediation between
already existing actors, but more than that, a guarantor of objectivity in the
modern world, shaped by subjective rights. The Third can put an end to the
endless cycle of revenge because it is independent of the conflicting parties A
and B; likewise, for Kojéve, no legal relationship exists in the case of vendetta.

According to Hegel, judicial authority “lies outside those spheres™; it is
an “external existence.” A robust customary authority of punitive and other
forms of justice is possible because the Third does not emerge from exist-
ing subjects but rather implies the creation of an autonomous institution. The
Third is a neutral instance that abolishes the “infinite form of self-conscious-
ness.” Nevertheless, in Hegel’s philosophy of law, the Third is integrated at
a higher level, namely, in the state as an organism in which individuality and
customary substantiality are “reconciled.” Thus, the Third is a key figure in a
conception where the institution of subjective rights is acknowledged, but this
modern premise is immanently transcended by a will that is connected to law.

Kojeve’s phenomenology of law enriches the analysis of the figure of the
Third in various ways, from describing its replaceability to offering numerous
examples. His conceptualization of the Third is a novum compared to Hegel’s
philosophy of law, as it radicalizes the notion of neutrality. The Third is not
only fungible but can be “anyone,” implying a universal variability that will
ultimately culminate in a universal state. Unlike Hegel, Kojéve highlights the
limitations of law and justice within nation-states. The universal state, under-
stood a la Kojéve, entails the impossibility of escaping the sovereign Third;
it is a juridical unity, the end of enmity, and a political community of friends
which, seemingly paradoxically, becomes the condition of possibility for
legal neutrality. Legal cooperation between Thirds from different states sets
the foundation for a cosmopolitan state that will itself become the universal
Third. Law is elevated to a universal status. Through the gradual elimination
of impostors and particularistic state interests, the cooperation of the Thirds
will enable the emergence of the most authentic figure of the Third. Finally,
Kojeéve emphasizes that morality and law are entirely separate spheres; there is
no Third in morality.

Lévinas describes the Third as an actor who poses a challenge to the inti-
mate relationship between two individuals. The Third is primarily a “question
mark,” a limit to seemingly infinite responsibility, not a definitive solution. In
fact, the Third appears through the Other and necessarily bears traces of the
ethical relationship. To that extent, the Third is a paradoxical figure: it neces-
sitates the existence of law and justice, yet is potentially excessive even in
relation to existing legal systems. For Lévinas, law is not merely a supplement
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to ethics but a relatively autonomous field, though ethics can never be entirely
erased from law. The sphere of the Third expresses the potential for violence
and homogenization, but it also makes possible a form of justice characterized
by authentic pluralism, where “difference retains its meaning.”

“The law beyond the law” (Derrida) is aware of the singularities sacri-
ficed when “the incomparable is compared.” In Hegel, the state realizes the
integration of individuality and substantiality on a higher level; in Kojéve, the
post-national universal state ensures the cosmopolitan justice of the authentic
Third. In contrast, Lévinas presents the relationship between morality/ethics
and law as an aporetic one, neither fully integrable nor entirely separable, as if
the two existed in entirely distinct spheres. Difference plays the central role for
Lévinas, and the least important role for Hegel. In addition to his remark about
“the irreplaceable unity of the self that is preserved against the state,” he also
made statements on the tension between subjectivity and the state in Totality
and Infinity.

“Thus, subjectivity is rehabilitated in the work of truth, but not as an
egoism that opposes the system that wounds it. Against this egoistic pretense
of subjectivity, this first-person protest — Hegelian universalism may well
be justified. But how can one oppose universal laws to the face of the Other
with the same arrogance, without recoiling from the cruelty of impersonal
justice? And how, then, can one not introduce the subjectivity of the self as
the only possible source of goodness?”%

Does this suggest that Lévinas contradicts the critique that “law has priority
over beneficence”? Or is it a matter of unresolved aporias?
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YBOJHE HAIIOMEHE

VYBox y ¢mio3odujy npasa ce, Beh nenennjama, Hamasu y HacTaBHOM
riany IlpaBHor dakynrera y Beorpany, kao npeimMer Ha TEOPHjCKO-ITPaBHOM
cmepy.' YIpkoc Tome, HepeTKO ce I0CTaBjba MUTAbE Ja JH je jeJlaH Takas
MpeIMET CTyJIEeHTUMa TpaBa nmotpedan win kopuctan? IlpaBHa ¢uiiozoduja
HHje y TOM IIoTyIeny jequHcTBeHa. CIIMYHO ce NMUTame MOCTaBJba My BE3U C
JIPYTHM TIpeIMEeTHMa KOjU Cy TPaJWIMOHAIHO CACTaBHU Jieo cuiadyca Ipas-
HUX (aKynaTeTa, a 4HMja MpaKTHYHA CBpXa HHUje, HA IPBU IOIJEH, YOuUJbUBA
JannuMa, CTYJCHTHUMA IMpaBa W NpaBHUIKMA IpakTHdapuma. OAroBop Ha TO
MUTake MOKe OMTH Pa3IMYHT 3a CBAKy OJl THX TUCIHIUIMHA, aTH C€ Y 103a-
JVHU TOI' NUTamba Haja3M joll BaKHUje murTame: Jla nau jenHa ancuuiuimHa
(peruMo, mpaBHa ¢uI030(Hja, COUNOIOTHja MpaBa, MpaBHA UCTOPUjA UTI.)
HYJH 3Hama O MPaBy Koja MOTY OUTH OJ1 KOPHCTH MPaBHAIIMMA paKTHIaprMa,
jep he ce Behuna cBpiIeHNX CTyAeHaTa mpaBa OAaBUTH IIPABHOM IIPAKCOM?

To murame je, kKama ce paau O mpaBHO] (uio3zoduju, ymMecHo, jep
npaBHOG(UIO30(CKa U MPABHOTEPUjCKA 3HAMA, MO MPABHIY, HUCY BE3aHa 3a
KOHKpeTaH npaBHu cucteM. OHa cy reHepaliiHa, YHHBEp3aiHa 3Haba O MpaBy
Ka0 TaKBOM U ITOJIjeTHAKO ce OHOCE (0apeM HaueIrHO IIOCMAaTPaHo) U Ha caBpe-
MeHe npaBHe cucreme Cpouje wim dpaHiycke, ¥ Ha JaHallbe MelyHapoHO
MpaBo, U HEKaJallmke mpaBo Buzantuje. 300r yera 61, oHIa, CTYJEHTHUMA WU
MIPaBHUM NPaKTHIapuMa OHUII0 O] KOPHCTH Jia ce 6aBe, IpuMepa paiu, ojMoM
W TeoprjaMa CyOjeKTHUBHOT IIpaBa, a He CaMO THME KaKBO CyOjEeKTHBHO IPaBO
UMa BIIACHUK HETIOKPETHOCTH Y IOCTYNKY EKCHPOIIPHjaldje HIH OKPHUBIHCHH
y KpUBUYHOM NOCTYynKy y Cpouju?

VY TeKcTy KOjH Clie/ld HaMepaBaMm Jia Ha KOHKPETHOM MPUMEpPY M3 IpaKce
HalIMX CyJIOBa TOKa)KeM Ha Koje HaumHe (puno3odckonpaBHa MPOMHIIIbAka
Mory Outu ocBemhyjyha 3a mpakcy W KOJHKO HPAaBHUKY MpaKTHYapy MOTY
nomohu, pennuMo, 3Hama 0 OJHOCY IpaBa ¥ je3MKa, paBa M eTHKe WIN Kapak-
TepucTHyaH (GuiI030(CKONpaBHU MeToJ aprymenranuje. Hagam ce na he Ha
TOM IpUMepy OWUTH jaCHO KOJHKO ,,IPAaBHUKY 3aHATINjU, KOjH HEMA Ta 3Hamba,
0CTajy CKpUBEHE MHTEPECAHTHE W MHCITUPATUBHE HJeje, Koje MOTy U Tpeba ja
MMajy YTHIaja Ha pellaBamke KOHKPETHUX MPAaBHUX CIIOPOBA.

Wnak, mpe Hero ITO aHAJIM3UpaM KOHKPETaH CJy4aj, 4YHUTaoly Ou
BaJhaJI0 YKPATKO MPEACTaBUTH IIITA je TO y cTBapu ¢uio3o¢uja nmpasa. Hanwme,
W TIOpeJI MHTYUTHUBHUX IPEJICTaBa Koje 0 HOoj UMajy, BehiMHa IpaBHHUKA HITaK

! ®unozodujom mpaBa ce OKOHYABA M3y4aBame HHU3a CPOJHHUX Ipeamera Ha [Ipas-
HOM (akynrery YHuBep3urera y beorpamy, y koje crnanajy YBox y mpaso, [IpaBo u npas-
na, IlpaBua eruka, [ToauTHyke W HpaBHE TEOpHje, KAO M BEIITHHA TEeXHHUKE TyMmaderma
mpaBa. ¥ OKBUpY Ipeamera ce, ¢ oapehernx dhuno3odcko-npaBHUX MO3HIUja, Pa3MaTPajy
aKTyeJHH MIPaBHU U MPaBHO-PHI030(PCKU TPOOIEMH.
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HEMa TPWIKKe Jla ce cycpeTHe ¢ (mIo30(pHujoM TpaBa HU MPHIKKOM CBOT
o0pa3oBama, a HA y OTOWkEM Mpo(ecuoHaTHOM aeiamy. CTora je, y WIaHKy
KOjU TeMaTH3yje HhEH YTHUIlA] Ha MPaBHY IPAKCy, CBAKAKO KOPUCHO YKa3aTh Ha
HEKOJIMKO HAajBAKHUJUX KAPAKTEPUCTUKA T AUCIUITIMHE MPABHOT MHUIBCHA,
Ha Iap OMIITHX Hjeja o GriIo30(Quju NpaBa U MEPCICKTHBA KOje OHE HYe, Te
MHCAOHHUX allaTa Yujy yHnoTpeOy HBEeHO YIPaKmhaBamhe N30IITPaBa.

ITAP HATIOMEHA
O ®PNJITO030PCKOINIPABHOM MUIIIJBEY

OaroBop Ha MHUTamE ,,IITa je GuIo3oduja mpapa?* HUje jeTHOCTABAH.
Hajmpe, oH 3aBHCH 0J1 OTOBOpa Ha MHUTamE ,,IITa je Gumo3oduja (yormre) ?,
KOju Takole HHje jeAHO3HayaH. A JAPYro, akTUBHOCTH, YBHJIM M TE€OpHje Koje
ce CBpCTaBajy moJ etukery ¢unozoduje mpaBa, Kao AUCHUIUIMHE, YECTO CY
TOJMKO Pa3HOPOJAHU M PA3HOBPCHH, Jia MX HHjE JIAKO MOJBECTH MO 3ajel-
HUYKH UMEHHUTEJb KOJU OW OHJA OJIPEIHNO MPHUPOAY JUCIHUIUIMHE YHYTAp Koje
ce OHE M0jaBJbyjy.’

CpehoMm 10 MOTEHIMjaTHOT YMTAOIa, 3a MOTpede OBOI Mpujora HHje
HY’)KHO JIeTaJbHUje aHAJIM3HpATH CBE Te HEoAyMuIle, Oyayhu na je moryhe u
onmTty unozodujy, am u hpunozodujy npasa, OAPSIAUTH ,,MUHUMAITHO ™ (WK
y jesrpy cBOT IojMa), a Ja TakBO ofpelheme Moxke /Ja MOCIyXKU CBPCH KOjy
JKEJIUM JIa OCTBAPUM: JIa TTOKAKEeM KOJIMKO j& HEIITO IITO j&é HECYyMBHUBO (HUIIO-
30(uja nmpaBa, OJTHOCHO HEHU YBUJIM U METOJH, OJI MIOTCHIIMjalTHE KOPHUCTH 32
MIpaBHY MPAKCy Y KOHKPETHOM IIPAaBHOM CHCTEMY.

OOuYHO ce KOHCTaTyje JAa je HajoIlllTHja KapaKTepUCTHKa (UII030-
¢uje renepanHo, meHa pedaexcuBHocT. To 3HaUM Aa GuiI030(hUpPaTH 3HAUU
poy0JbeHO, CeprHo3HO MpoMuiLbaT. Mnak, qa 61 TakBa akKTUBHOCT Ipel-
cTaBjbasia (uo30pupame, HYXKHO je Jia TO MPOMUILBAKE, C jeHE CTpaHe,
Oyze cUCTeMaTHYHO, a C IpyTe, Aa ¢ OJHOCU Ha (hyHIAMEHTAIIHA WM BaXKHA
nutama.’ Ta murama PobepT Anekcu pa3Bpcrasa y Tpu rpyie. [IpBo cy oHTO-
JIONIKA TMHTamka: MTa MocToju (1rta jecte). Jpyro, To Cy eTHUKA MHUTamka: ITa
je mobpo (mra Tpeba aa Oyzae). U, Haj3an, Tpeha cy enucTeMOJIONIKA TUTAbA:
LITa C€ MOXE 3HaTU O OHOME HITO jecTe U 0 OHOME IITO Tpeba aa Oyne.

ITo Baxkm 3a ¢uiozodujy yommre, Baxu U 3a (puiaozodujy mnpasa.
Jaxiie, y muTamy je reHepaiHa U cucTeMaTcka peduiekcrja o pyHIaMeHTaTHIM

2 ¥n.: Wahlgren, P. (2005). The Purpose and Usefulness of Jurisprudence. Scandi-
navian studies in law, 48, 505-516.

3 Alexy, R. (2005). The Nature of Legal Philosophy. Colye, S., Pavlakos, G., (eds.),
Jurisprudence or Legal Science. Oxford and Portland: Hart Publishing, 51.

84



I'. JajoBuh, O 3nauajy ¢hunozoghcroiipasrol muuiberva 3a upaghuxe..., ctp. 82-96.

WIM BaXHUM IUTamUMa, C THM IITO ce WeHa differentia specifica cactoju y
BEHOM IpeaMery: mpasy. [lpaBHa ¢uino3oduja HUje MOTITABUTO yCMepeHa Ha
MUTamka IITa MOCTOjH, IITa Tpeda UiIH je J0OPO U IITa ce MOXKE 3HATH YOIIIITE,
Beh Ha Ta nuTaa, Ak caMo y MorJie/ly 1paBa, kao (peHOMeHa.

MelhyTum, 3a moTpede OBOT MPUIIOTA TaKBa, BPIIO aliCTPakTHO ojpeheHa
CBOjCTBa BaJba ,,paclaKOBaTH " Ha jeJHOCTaBHHja W, MMajyhu Ha yMy CBpXY
4ylaHKa, IPUKIaIHUja 32 pasyMeBame. Y TOM CMHUCIY, Hajpe OMX yKazao Jaa
Ce aKTUBHOCT CaBPEeMEHOT (hri1030(hCKONMPAaBHOT MPOMUIILIbAA MTPABa OJBHja
MIOTJIABUTO Y JIBa CMepa: Kao KOHIICTITYAIHO WIIM aHATUTHYKO MHUNIBCHE HIIH
Ka0 HOPMATHBHO MHIIUJbCHeE.

IIpBo ycmepeme, koje hy ckyna ¢ mpodecopom JoBaHoBuheM HazBaTH
L, IyOoKuM TorsieoMm” duno3oduje mpasa, mpeacTaBjba aHAIMTHYKY CHUCTE-
MaTCKy pe(IIeKCHjy Kao pa3jalllibermhe TI0jMOBA M MPUHIIMIIA KOJU CE KOPUCTE
y IpaBy U OKO IpaBa yomuiTe, reHepaino. To 3Hauu na ¢puio3odu npasa aHa-
JUTAYKH Pa3fiaxy W, HAMOCIETKY, MOKYIIaBajy aa neduHHINy oaroBapajyhe
mnmpaBHE W CPpOAHE KOHULEITEC, MOIYT KOHICITAa CaMOr IIpaBa, ajld U APYyrux
MOjMOBA Kao INTO Cy KOHIIETITH HOpME, BIaJaBUHE MpaBa WM, PEIMO, Ipa-
hancke HenocymHOCTH. MelyTum, OHE TO HE YMHE Ha OCHOBY M3BOpa IIpaBa
JEAHOT KOHKPETHOT MPABHOT' CUCTEMa WJIM HA OCHOBY CMITMPHjCKHUX JATOCTH
JEIHOT KOHKPETHOT MPaBHOT MOpeTKa, Beh HACTOje Na CBOje YBUIC U3BELY U
CHUCTEMAaTH3yYjy Ha HajONIITHjU MOTYhM HAa4YWH, Tako Ja Bake 3a CBE WIIU 3a
Behu Opoj MpaBHUX TOpeaaKa.

Hpyro ycmepeme koje hy, takohe crnenehm JoBanoBuheBy Tepmu-
HOJIOTH]jy, HAa3BaTU ,,ITUYjOM TEPCIEKTUBOM”, MPEACTaBba HOPMATHBHY
peduiekcujy o Tome 1mTa mpaBo Tpeda jga OyJie WM Koja Hadesa Tpeda na oymy
npuxBaheHa 1a OM TPaBo y NEIMHU OMIIO JISTUTHMHO WM J1a OW HEKW MPaBHU
HHCTUTYT MOTao 1a ce onpasna.’ Kama ce Ha oBaj HaumH 0 npaBy dusozodupa
y NpBH IUJIAaH JI0JIa3u OJHOC Mpasa u Mopana. [IpaBo ce mocmarpa ,,c BUCHHE”,
TO jecT camo Kao JIeO YHHBEp3yMa MpakTHUKe Pa30OpPUTOCTH, U TO HEe 00aBe-
3HO Ka0 HETrOB ICHTPAIHH WM HajBXKHUJU JICO.

Konauno, Tpeba HariacuTu Jia ce caBpeMeHH Quio3odu mpasa, 0e3
003upa aa Jii Cy YCMEPCHH Ha aHAJUTHYKA WM Ha HOPMAaTHBHA pa3MaTparba
0 mpaBy, yBeK Kpehy y jeIHOM HapOYHWTO 3aXTEBHOM HHTEICKTYalHOM H

4 AJIeKCH OBHIM J[BeMa JIMMCH3HjaMa JI0/[aje, YNHU CE C MTPABOM, H TAKO3BaHy CHHTC-
THYKY WU XOJHCTHYKY TuMeH3Hjy (yii.: Alexy, R. (2005). The Nature of Legal Philosophy.
Colye, S., Pavlakos, G., (eds.), Jurisprudence or Legal Science. Oxford and Portland: Hart
Publishing, 52-53). Nnak, kako he y HacTaBKy TeKCTa OMTH €KCILIOATHCAHE YIIIaBHOM aHa-
JUTHYKa U HOPMAaTHBHA JMUMCH3HMja, HeMa MoTpede yNa3suTH y MOjeIMHOCTH CHHTETHUYKE
KoMIToHeHTe (uino3oduje mpasa.

5 Taekema, S., Burg, van der W. (2020). Legal Philosophy as an Enrichment of
Doctrinal Research Part I: Introducing Three Philosophical Methods. Law and Method, 3.
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MeHTasHOM mpoctopy. llIta To 3Haun? Hamme, moMHMje n3ydaBame (Griro3o-
¢uje mpaBa, OMI0 y aHATUTHIKOM OMIIO Y HOPMaTUBHOM OOJIMKY, 3HAYH J1a Ce
,»,MHCIIM M3BaH KyTHje", J1a ce TIOTEHINPajy KPEeaTHBHOCT U KPUTHYKO MHUIIIbE-
we. duo3odu npasa cBoje UiaCje U3HOCE Y apryMEHTATUBHOM IIOJBY KOje je
OTBOPEHO 3a MPOTHUBAPTyMEHTE, 3aMUIIJbeHE KOHTpANpHMepe M OCIIOpaBamba
reHepanHo. Pedjy, cam mewiog Koju OHM KOpHUCTE, IIO3MBa M YWTaola Ja Ta
MIPUMEHH, KaKo y Mpoy4YaBamy CaMHX THX HJieja, TAKO U Y HHXOBOj €BEHTY-
QJIHO] TIPAaKTHYHO] ymoTpedu. durypatuBHo hy y HAcTaBKy 4IaHKAa OBAKaB
HPUCTYI HAa3BaTH ,,aHATOMCKUM ’ 1 OH he mpencTaBibaTé MPBY IEPCIECKTHBY
n3 xoje he ce OCMOTPUTH Ciy4aj KOjU CIIEAH, a TIOTOM he ce OH carieaaTH u
U3 IpBeE JIBE NepPCIeKTHBE.

CTYANJA CIYYAJA hOPOBHHR
YumeHuie ciaydaja

Kao mpumMep KojuM HamepaBaM Ja WIYCTPYjeM MOTEHIHjaTHEe KOPUCTH
KOjy TIpaBHUIIM TPaKTHYapyd MOTY Jla UMajy ox ¢uio3oduje mpasa, a Hapo-
YUTO OJ TPU YIPABO H3JIOXKEHE ,,IEPCIIEKTUBE”, TIOCIyKHe MH CKOpAIlBU
clly4aj, KOju je ocreo U A0 jaBHocTH. Pagu ce o npecyau Ilpekpiiajaor cyaa
y beorpany ox 11. centemOpa 2023. roguHe, kojoM je rocrnoha Auma hopo-
Buh ocyhena Ha HoBuaHy ka3zHy ox 100.000 nunHapa, 300T JBa mpekpiiaja u3
3akoHa 0 jaBHOM pejy u Mupy.*

¢ Up. Tackema, S., Burg, W. van der. (2022). Legal Philosophy as an Enrichment
of Doctrinal Research — Part II: The Purposes of Including Legal Philosophy. Law and
Method, 11-12. Tlpumepa panu, Koje je yITUMAaTHBHO OIPABAAE 3AIITUTE HHTEICKTyaTHEe
cBojune? Tpeba nu mparo aa ce 6aBu (3710)ymOTPEOOM anropurama OJ CTpaHe KOMITaHH]ja
xao mro cy ['yrin mim @ejcOyk? IlIta je rpahancka HEMOCITYNTHOCT U 'y KOjUM CITydajeBUMa
je ompaBaana? Cee cy 0BO (puimo3odckompaBHa MUTamka, HA KOja ce OATOBOP OOMYHO HE
Tpa)kl HUTH ce MO)Ke Halil y OKBHpHMa ITO3HUTUBHOT IIpaBa. A OATOBOPH HA EHBHX MOTY M
Tpeba na nMajy yTumaja Omio Ha Ipakcy CTBaparma, OMIo Ha IpaKkcy NPUMEHE IpaBa.

7 O6MYHO ce UCTHYE [la Ce aHajIu3a y apryMEHTATUBHOM I0JbY mpaBHE (uao3odu-
je onBuja y Tpu Kopaka. [IpBH je MHBEHTapHcambe WIN MallMpame CBHX apryMeHaTa 3a M
MPOTHB OfipeljeHe Tayke TiiefuiITa Koju ce y aebatu o oapeheHoM murawy usHoce. Jpy-
TH KOpPakK je aHaln3a M3HETUX apryMeHaTa MOHAa0c00, TO jeCT BUXOBE CHare M yBEepJHbHBO-
cru. Tpehn xopak je aHanmu3a aprymMeHTaluje y LEJIMHU: Ja JH je OHa y IEeJIMHU HUCIIpaB-
Ha n yBepspuBa? (Ym. Tackema, S., Burg, W. van der. (2022). Legal Philosophy as an
Enrichment of Doctrinal Research — Part II: The Purposes of Including Legal Philosophy.
Law and Method, 3).

8 Tlpexpruajuu cyn y Beorpamy, 35 TIp. 6p 35929/21. ox 11. 9. 2023.
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YumeHnne cinydaja Aoposuh Oune Ccy pelaTHBHO HeECHopHe — Oapem
oHe Koje cy kibyute.” Haume, 9. HoBemOpa 2021, a meljynapoaau lan 6opbe
npotus ¢amusMma, y tberomenoj ynunu y beorpany 6uo je 3akazan ckyn MHu-
IIUjaTHBE MIIAANX 3a JbyIcKa TpaBa. [1oBoj 3a okympame OO je mpoTecT 300T
Mypaia c¢ jukoM Parka Mitaguha, komanmanta Bojcke PemyOimke Cpricke
ToKOM para y buX, Ha 3uny jeane srpane y Hberomesoj. Patko Mnanuh je
2021, xao mTo je mo3HaTo, y Xary HpaBOCHaXHO OocyheH Ha I10KHBOTHH
3aTBOp 300r 3JI0YMHA T€HOIKAA U PATHUX 3J0YMHA MOYMILEHUX y TOM paTy.
Kako je momenyTu ckyn y mehyBpemeny MVYII 3abpanuo, ocum Beher Opoja
MyIIKapama y IOUBIIY, ¢ KalyJbauaMa, KOjU Cy CTajalH y HelocpenHoj Oyu-
3WHU MypaJia ¥ HeKOJMKO HOBUHApA, HA MECTY OKYILJbarha je OWIIO MaJIo JbYIH.
Kana je momma Ha TO MECTO, OKPHBJbEHA je TpUIIA Mypally M Oaluia Ha
Wera mnap jaja, na Ou je, 3aTuM, jeJlaH 0J1 MOMaKa y IIMBUJY YXBaTHO 3a PyKy
W paMe, TIOKyIaBajyhu Jia je crpedd Ja TO YUHHU | Ja je oJABydYe of 3uaa. Y
TOM IIOTE3ay U MOBJauYeHkhy, HECIIOPHO je u na je rocnoha hoposuh Bpehana
Mianuhe xoju je onsiade oa mypaina. McnocraBuhe ce i1a cy y TUTamy MOJU-
[ajI1 y [HMBHITY, aJld HECIIOPHO je, Takole, JAa ce MPWINKOM HHTEPBEHIIH]C
HUCY JISTHTUMHCAIH.

[Iporus Aune hoporuh je HakoH oBor jgorahaja MogHETa MPEKpPIajHA
npujasa, 1a Ou, MoToM, Ousa u ocyheHa Ha yKynHy HoBuYaHy ka3Hy on 100.000
JIMH. 300T mpekpiraja u3 wi. 8, cT. 1. 3aKkoHa 0 jaBHOM pelly U MUPY KOjH TJIacH:

,»KO HENmpHCTOjHMM, APCKUM WIH 0e3003MpHUM IOHAIIAKEM Hapy-
IIaBa jaBHU PeJ U MUP WM yTpokaBa UMOBUHY win Bpelha mMopan rpahana
— kasuwuhe ce...”,

Kao ¥ 300T npekpmraja u3 wi. 21, cr. 1. y KojeM croju:

,, Ko yBpenu ciryxOeHo nuIe HaJIeXKHUX OpraHa U3 Wwi. 2. OBOT 3aKOHA
y BpIICHY CIyX)0eHe ITy>KHOCTH — Ka3Huhe ce...”

[Ipecyny je nonena cynuja ['opuma Crommmuh.

300r OorpaHHUYEHOr TPOCTOPa, y HApEIHOM IOJ0/CJbKY OcBpHyhy ce
caMo Ha TIPBY HHKPUMHHAIIN]Y, TIpeMJia O ce 1 0 Ipyroj uMaio mta pehu. Y
mpeocTana JBa MOoA0AeJbKa, U3JIarame Ce OJHOCH Ha MPECyAy Y LEIUHH.

° Bajba CIIOMEHYTH J1a Cy T€ YHEbCHHUIIE y 00pa3IokKemy Npecyse onucaHe Ha TpH-
JMYHO HEMYIUT M HemucMeH HauuH. [Ipumepa paam, omuc gorahaja mouume pedeHHIIOM
KOja ce IpOoTexe Ha BUILE O 1oJia cTpaHuiie. 1 To HUje jeanHa pedeHuna TakBe Jy>KUHE Y
00pa3noKemy.
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sdac anaromuje”
— apryMeHTanuja ¥ MpaBHO pacyhuBame

Kao mTo je Ha Kpajy Ipyror ojesbka HCTaKHYTO, jelHA OJ] OUTHHX
oJTiKa (hrI030(hCKOMPABHOT METOA, a HAJIIOCNe H 00pa30Bama, JeCTe Pa3Boj
CTMOCOOHOCTH 32 KPUTHYKO MHILBCHEC W BaJbaHy aprymenrtauujy.'’ Hamwme,
y caMoj mpupoau ¢uiozopupama 0 NpaBy, Ka0 cCHCTEMaTcke pediekcuje o
TEMEJbHUM WM BaXKHUM TpoOeMuMa TpaBa, je 1a e CBaka TBPAMA, CBAKU
apryMEHT KOjU Ce aHAJIN3UPa, Pa3JIOKH Ha CACTaBHE CIICMEHTE H, TOTOM, O~
BpPTHE MaXXJbUBOM TECTUPAY U IpeTpecamy. [la nu cy TBpAmkE U apryMEeHTH
W3HETH y HEKOM YIIAHKYy, KHHW3H, 00pasloxkemy Tpecyne, UTA., popMaiHo
Joruyku wcnpaBHu? Jla mm je apryMeHTanuja JIOTHYKHM MOBE3aHAa M KOH3HU-
crentHa? Jla nu 3akspyuak (TBpama) T, cinenn u3 mpemuca A u b? Anm gax
U aKo je apryMeHT JIOTUYKH UCIIPABaH, Jla JIU je Y NMUTAky YBEPJbUB, jaK WU
HEYBEpJbUB, c1ab apryment?!!

VYnpaso hy Ha Taj HAuUMH, Ha MOYETKY, CEIMPATH OUTYKY CyZIa, H TO ca
CTaHOBHINTA TYMAYCHCKUX apryMeHaTa KOjU c€ IPOTUB HE MOTY KOHCTpY-
ucaru.'? To je yTOJIMKO jeMHOCTaBHH]jE, MOIITO CE y CaMoj MPeCy MpaBHA
nuTtama, Takopehu, He mocraBspajy. Hamme, cyamja Crommh y3uma 3apaBo
3a TOTOBO JIa je pajha OKpPHBJbeHE'® MOBOIUBA MO ,,HEIPUCTOJHO, IPCKO U
0€3003UpHO MOHAIAKE”, jep He HABOAW HUjCHAH je3HMYKHU, IUbHU HIH APYTH
UHTEPIPETATUBHU apryMEHT y MPUJIOT TakBe MpaBHe KBaiupukamuje. Mehy-
THM, TaKBa KBaJU(HUKaNKja, cama 1o ceOu, Huje HecriopHa. 300r yera?

WMoty aprymeHT cynuje Crommuh je na je rahame jajuma oOud-
HOT 3UJa W3 XYJIMTAaHCKHUX WM IPYTUX MMOpUBA MCTO IITO W raljame 3uma Ha
KOjeM je HeUMjH JIUK, U3 MPOTecTa Wid peBoaTa. M3 Tora cieau aa je, npema
TOj apryMEHTalWju (HariamasaM, NpehyTHOj) ceaxku TakaB jaBHU IOCTYHaK
KpIIemke 3aKOHA O jaBHOM PEIy U MUPY

Mebhytum, Ta mpemuca BEHOT apryMeHTa HHje yBepJpuBa. Hamme, ako
noheMo ol BepoIOCTOjHE MpETIOocTaBKe na je rahame jajuma (Omiio yera)
HENPHUCTOjHO (a He Apcko'* wiH, jour Mame, 0e3003UpHO) MOHAIIAkE, OH/A

10 Gardner, J. (2006/2007). Why Study Jurisprudence?. The Inner Temple Yearbook, 7.

' Tackema, S., Burg, W. van der. (2020). Legal Philosophy as an Enrichment of
Doctrinal Research Part I: Introducing Three Philosophical Methods. Law and Method, 8.

12 O uHTepHpeTaTHBHUM aprymMeHTuMa onupHuje yi.: Jajosuh, I'. (2023). Ocrosu
tipasnol pacyhusarwa. beorpan: [lpasau dakynrer Yb, 147-208.

13 Huje cacBuM jacHO W3 IpeCyjie IITa Cyquja cCMaTpa Jia je MHKPUMHUHHCAHA Pajiba:
Oarame jaja Ha 31] Ka0 TaKaB WIM HA caM Mypall. Al O TOME BHIIIE Y HACTABKY TEKCTa.

14 JTpckocT je, 1Mo cXBaTary Hallle je3HyKe 3ajeJAHHIC ,,TeKH OOJIMK HEPHCTOjHO-
cru. Ha kpajy kpajeBa, 'y caMOM 00pasiioxkermy TPecyie ce MOCTyNaK OKPUBJbEHE H3pHU-
YHUTO TOABOJAM IOJ ,,HETIPHCTOJHO TOHAIIame”
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ce MOCTaBba MHTAKE, Ja I je céaxu iiakae uun Hemnpucrtojan.'’ Haume,
¢uno3oduja jesmka U Teopwja IpaBHOI pacyhuBama Hac moy4aBajy na je
,,HETIPHCTOJHOCT” BHUIIECIMMCH3HOHATHO HejacaH TEPMHH,'® TauHHje TpaBHH
CTaHJap/ U Ja y CTBAPHOCTH HHje OJCCUHO O/ipel)eHO Ha mITa ce OJHOCH Taj
tepmuH. Ilperm3Huje, TO ce HE MOXXE YTBPAWTH W3BaH KOHKPETHOT KOHTEK-
cTa u 0e3 Bpe/JHOBamba KOHKPETHOr MoHamama.” To mocraje jacHO 4uM ce
MOJCETUMO J1a MHOTE, CIIOJba MOCMATPaHO, UCHIOGeliHe PAlbe MOTY OUTH
W HENPUCTOJHE W TIPHCTOjHE, a KakBe he OMUTH TO 3aBUCH O]l OKOIHOCTH Yy
KOjuMa Cy Tpeay3eTe, OJHOCHO Of MPOIICHE CBUX UYHIHCHUIA KOHKPETHOT
ciydaja. Tako, 3BWKIATH WM MOOAIMBATH JOK HEKO APXKA TOBOP HAUYEIHO
HUje MPUCTOJHO, alli aKO HEKO HAa MOJUTUYKOM CKYIy, Ha IpPUMEp, TOBOPHU
na LlpHoropue Tpeba mpotepatn u3 CpOuje, 3BWKAamEe WM JT00AlMBaAKkE
MoCTaje OmpaBIaH HAYWH MPOTECTa NMPOTHB AWCKPUMUHAINWjE, a HE HENpH-
CTOjHO TIOHAIIAME.

CnudHO ce MOXKe YCTBPIUTH M 3a rahame jajuma. llltaBuiie, y Hamioj
KynTypu (a (HE)IPHCTOJHOCT je KyIATYpPHO AETEPMHUHHCAH IojaM), TahaTu
HEKOTa WJIM HEITO jajuMa IMpeJcTaBiba OOJIMK MPOTECTa, MOHEKall MOPaHO
JIETUTUMAaH, YakK M Kaj je HeyeraiaH. [Ipema Tome, jacHO je Jia MPHCTOJHOCT
WIM HENPUCTOJHOCT TAKBOI' I'eCTa MOXKE J1a 3aBUCH OJ TOra KO je MeTa THUX
jaja u xoju cy mowiusu oHora Koju To yuHU. C 1oOpuM pasznozuMa MOTy Ja
mpeTnocTaBuM 1a Om u cama cyamja Cromuh ompaBpana TakaB 4MH (YKO-
JIUKO OM Takap CJIydaj YOIIIITE JIONIA0 J0 Hke) JIa je Ha 3uay Ono Mypan Andje
Nzer6erosuha umu Jlykosuha Jleruje. Anu ako Ou cyuja 3anucTa 3aHeMapuia

15 JlpyrocreneHu (MpeKpIuajHu arenanionn) cya y beorpany je, motephyjyhn mp-
BOCTEIICHY IIPECyAy, Y aJbKaBOCTH M ITOBPIITHOCTH 00pa3IoKerha yCIeo H J1a jé HaJMAIllH.
[Ipumepa pagu, Ha jeAHOM MECTY y 00pasiokemy, CyMPOTHO U3PHUYUTO] KBATH(DUKAII]H
U3 IPBOCTEIICHE Npecy/ie Ja je HHKPUMUHUCAHO MOHAIAke ,,HeIPUCTOJHO , OH HABOJH Ja
je okpuBsbeHa ocyhena 3a ,,ipcko u 6e303upHO MoHamame . Mnak, To je Mame BaXKHO O
YHEEHHUIIE, 1a Ce HU JIPYTOCTEIICHH CYJ YOIIIITE He OcBphie Ha eBEHTYAJIHY CIIOPHOCT TIPaB-
He KBaMMQUKalyje NoHallalke OKPUBJbeHe, Beh caMo KapaKTepHCTHYHO JIAKOHCKH KOHCTa-
Tyje Ja ce y IbeHOM IOHAIIamY ,,CTHIY CBH OMTHM €JIeMEHTH IIpeKpIIaja u3 wi. 8, cT. 1.
3akoHa o jaBHOM pexy u mupy™ (IIpexpmrajuu amenanuonu cyn, 16 Ipx. bpoj 22572/23
on 27. 10. 2023).

16 Tajosuh, T'. (2023). Ocnosu ipasnoi pacyhusara. beorpan: TlpaBHu ¢daxynrer
VB, 105-107.

17 Cam 3aKoH 0 jaBHOM PEy U MHpY CaapXu JAeGUHULHN]Y ,,HEIPUCTOJHOT, IPCKOT,
0e3003upHOr ToHamama”: ,,HempucTojHOo, ApcKo, 06€3003UPHO MOHANIAKE — jecTe MOHa-
[Iake JHIA WK [IPeLy3uMatbe paibi Ha JABHOM MECTY, KOjuMA ce YIpoxicasa CULYypHOCH
ipahana unu Hapywaea jasuu peg u mup, epeha mopan ipahana, ynuwinasa un owiiehyje
umosuna” (an. 3, T. 12. 3akona). Mehytum, ocum mro Ta nepuHHIUja 00yXBaTa CBA TPH
npujeBa, YMMe MX H3je[HavaBa, 3a Pa3iHKy O] oapenlde Koja UX MOCTaBba alTePHATHB-
HO, OHa CBOjoM Heoapehenomthy He nonpuHocH jacHohu mHKpUMHHanUje. [pyrum peunma,
BPTH C€ y KPYTy CIM4HE Heoxpel)eHOCTH.
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»CKpHaBJbeHhe~ Mypana Anuje win Jleruje, He 3Ha4W JIM TO Ja C€ 3alpaBo
HETPUCTOJHOCT T'eCcTa OKPHBJBEHE HAXOAW Y IeHO] ,,MeTH ? TakBo pa3yme-
Bame Ipecysie, Ha By 0alla joll TAMHU]Y CEHKY.

Takohe ¢ mobpum pasznozuma, MoOKe ce TBPJIUTH Ja Ou Beh caMo cliukame
HEKHX MypaJja NpeJCTaBsballo MpeKpInaj u3 wi. 8, cT. 1, jep OM ce MOTJIo KBa-
Tu(HUKOBATH Kao ,,HEIPUCTOJHO, IPCKO MM 0€3003UPHO TOHANIAKE” KOJHM Ce
,»Bpeha Mopan rpahana”.'® V Tom ciyuajy, OHI0 KOjU YMH KOjuM OM ce HCKa-
320 MpOTECT 300T MOCTOjarkba TAKBUX Mypaa, YKOJIHKO OM OHH U3BECHO BpeMe
CTajaJid HeTAaKHYTH, TEIIKO Ja O ce MOTrao OKBaJM(PUKOBATH KAO MPOTHBIIPA-
BaH. 1 To He OM Morna ;a M3MEHU YaK HU YUIHCHUIA [1a TaKaB ,,yBPEIJbUB”
Mypau dyBa moiundja. Hapounto, Ta unmeHua He Ou Tpebayio 1a yrude Ha
CyIUjy, YUjU je HON0NCaAj YHYIap Upasrol cuciiieMa, U TEOPUjCKH U HOpMa-
THUBHO TakaB, /1a OH MpPEACTaBJba 3AIITHTHHKA YCTAaBHOCTH W 3aKOHHTOCTH, a
HE YyBapa MPOTHBIIPABHOT AETOBama OWIO KOjer Ap)KaBHOT OpraHa, Ma HHU
nonuyje. [lomTo ce, T0 MOM yBepemy, IOCTOjale KOHKPETHOT Mypasa, ra
W U3 caMo IpaBHUX pasliora, MOXKE cMaTpaTH Kao [OBpe/a 3aKoHa, MOCTaBJba
ce ciienehe muTame: a M cyMja y KOHKPETHOM cliydajy Tpeda na ,,abonmpa”
npxkasHe oprane (MVYII, koMyHaJIHY TIOJHMIIH]Y, HHCTIEKIIH]€) KOJU HUCY CIIpe-
YU KpIICHkE 3aKOHA O jaABHOM Pely U MHPY, THME IITO Mypall HHje YKIOWEH
U TUME€ WITO je ,,9yBaH’, a Ja Ka3HH MO0 TOM HCTOM 3aKOHy OHOra Koju je,
YMECTO JprKaBe, Ha TO pearoBao?

Haj3an, y okBupy OBe BpCTe aHamm3e, IMOCTaBJba CE W IHTAmhE OCTBa-
pyje i TakBa mpecyna cBpxy KaxmaBama? Cymuja Crommh y 00pa3noxemy
npecyze HaBOJM Aa ocTBapyje u na he ce okpuBibeHa yOymyhe y3npxart oJ
BpLIeHa npekpiuaja.'’ Ta TBpamba HUje MOTKPeIjbeHa J0JaTHOM apryMeHTa-
[OUjOM B KOHTPaTUKTOPHA je U3PHYUTOM HCKa3y OKPUBJbCHE (KOjU ce, WHaue,
y IIpecyay HaBOJM Ha Tap MecTa) Jia OM MOHOBO y4MHWIA HCcTO. Jlakie, u3 oBa
JIBa TIpUMeEpa jaCHO Ce€ yodaBa Jia Cyldja y o0pasiiokemy Mpecyie KOPUCTH,
KaKO HEYBEPJbUBY, TAaKO ¥ JIOTHYKH HEUCIIPABHY, HEBaJbaHy apryMEHTAIIH]y.

'8 V11.: cam 3aKkoH 0 jaBHOM pely ¥ MHUPY CaApXku JACGUHHIHM]Y ,,HEIPUCTOJHOT, JIp-
ckor, 0e3003upHOT nmoHamamwa’: ,,Henpucrojuo, 1pcko, 6€3003UpHO MOHALIAKE — JeCTe MO0-
Halllae JUIA WK TIPEy3UMabe Pajiibi Ha jJABHOM MECTY, KOjuMa ce YIpoxcasa CUiypHocii
ipahana unu Hapywaea jasHu peg u mup, épeha mopan ipahaua, yruwiniasa uiu owiiehyje
umoguna” (un. 3, T. 12. 3axona). MehyTum, ocum mro Ta aepuHUIEja 00yxXBaTa cBa TPU
HpHJeBa, YUME UX M3je/lHa4yaBa, 3a Pa3iMKy O] ofpende Koja MX NOCTaBJba aITCPHATUB-
HO, OHa CBOjoM HeonpeheHonthy He JonpuHOCH jacHOhM HHKpHUMUHAaNHje. Jpyrum peunma,
BPTH C€ y KpyTy CIM4He HeoapeheHOoCTH.

1 TlpernocraBibaM J1a ce€ MHCIIH Ha HUCTY BPCTY NpeKpiuaja, jep rocnoha hoposuh
1o cazia Huje Omita ocyhuBana 300r APYrUx MpeKpiIaja.
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»Jly0oku morJien”
— KOHIeNT rpahancke HeMmoCJIYIIHOCTH

OBa mocnenma, JOTHIKA HEHWCIIpaBHA TBPIa CyIa BOIH IO Apyre (H
ny0Jbe) AUMEH3Hje OBOT caydaja. Hanme, dnmbeHuna 1a ce OKpUBJbEHA HE Kaje
300Tr CBOjUX MOCTYIAaKa, 1a OM MX Y MCTOj CUTYaIlljH NOHOBWJIA H JIa 11e0 KOH-
TEKCT yKa3yje Ha HeHO YBPCTO YBEpere Jia MIOCTyIa HCIIPaBHO U LITaBHIIE, Ha
UMIUTHIIATAH CTaB JIa CBOjUM IIOCTYIIIMMA Y CTBAPH LITUTH MIPABHU CHCTEM O
HETpaB/e U HelpaBa, BOAM HAC JAUPEKTHO y MOJAPYYje KOje ce y MOIUTHIKO]
U mpaBHOj Guio3oduju odesexaBa KOHIENTOM IpaljaHCKe HEMOCIYIIHOCTH.

VY npBoj aHaNM3M Mokazao cam ja ¢mio3oduja npaBa MpaBHUKA Mpak-
THYapa MOXeE Ja MOAYYH Kako Ja KPUTHYIKH aHAJIN3Mpa M KOHCTPYHILE
aprymenre. [IpaBHUIM KOju HEMajy OCHOBHE IMOIYKE W3 IpaBmia (opMaiHe
JIOTHKE, CTPYKType apryMeHTalllje U aHaju3e aprymenarta Hehe Outm BUYHM
HHM Y KOHCTPYKIIMjU CONICTBEHHX aprymMeHara, HH y OCliopaBamy KOHTpaapry-
Menara. Mehytum, kax je ped o rpal)aHCKOj HETOCITYUIHOCTH, HUCMO BHIIE
Ha TEepeHy MeTtona Wiu modus operandi duno3oduje npaBa. OBne cy mpak-
TUYapy HEOIXOJHA W KOPUCHA CYIICTAHIMjallHa aHAIMTHYKA 3HAama Koja ce
Mory ctehu caMo Kpo3 YIO3HaBamke, IOCPETHO WIN HEMOCPEHO, ¢ opeheHum
HOJUTHYKUM U (PHII030(CKONPABHUM TEOpHjaMa O TOM KOHLENTy.”

A Te Teopuje HaM ckpehy Nakmy Ja cy eleMeHTH 4uHa TpalaHcke
HEMOCTYIIHOCTH Ja je oH 1) jaBaH, 2) HeHacWiIaH, 3) MPOTHUB3aKOHUT U 4)
CIIPOBEJICH C LUJbEM Jla YTHYE Ha IPOMEHY HENpaBeIHOT 3aKOHA MJIM MOJIHU-
tuke.?! CBaku O THX elleMEeHaTa je Hy)KaH, ajd je MOCIEAmU HajBaKHH]H.
Jaxie, y cuTyamyjamMa y KOjuMa Ha WHCTUTYIHOHAJIAH HA4YWH HUje Moryhe
JIeTIOBaTH MPOTHB HENPaBEJHHUX 3aKOHA, ITOJUTHKA WM OJUTyKa BIACTH, Ipa-
hann mpuberaBajy jaBHOM M HEHaCHJIHOM KpIICHmY 3akoHa. Lluie je, ¢ jemne
CTpaHe, J1a Ce BJIACT BPAaTH y JISTUTUMHE OKBUPE BIAaJaBHHE, a C IPyTe CTpaHe
Ia ce moBeha CeH3UTHBHOCT jaBHOT MIbEHa HA YoueHy HemnpaBay. Ctora je 9uH
rpahaHCKe HENOCIYNIHOCTH CaMO OHaj MOCTYIAK KOjH jé MOPaJHO HCIpaBaH
U KOjH TEXH J1a CETMEHTY MOPETKA KOjU je MPETXOIHO U3TyOHO JETUTUMHOCT,
Ty JISTUTUMHOCT MTOBPATH. Y TOM CMHCIY, Taj YMH je JyOOKO CUCTEMCKH, HAKO
je, prima facie, MIPOTHB3aKOHMT, jep je HEMOCIYIIHH rpahaHuH TPHUBpPKEH
IyOJbUM MPUHIUIIMMA JETUTUMHOCTH BIIACTH W BIIAJIABUHE MPaBa.

Ja ce Bpatum Ha cny4aj FAoposuh. Axo OUCMO MpEeHEOPETHYIN Makh-
KaBy apryMeHTalljy Kaja ce paad O TMPaBHOj KBAIN(HUKAIMH IOCTyHaKa

20 TIpumepa paau, ¢ PoscoBom mim XabepmMacoBOM TEOPHjoM O rpahjaHCKoj HeEro-
cirymHoctH (ym. onmuparje Bojuosuh, C. (2023). (He)kaxmasame rpahancke Hemociry-
mwHocTU. [Ipasnu 3anucu, 14(1), 150-157).

2 Rawls, J. (1999). A Theory of Justice. Harvard: Harvard University Press, 320.
Hag. IIpema Bojuosuh, C. (2023). Op. cit., 152.
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OKPHBJBCHE, O K0jOj je OWJIO pedud, M YaK MPUXBATHIH Ja je EEH IOCTYIaK
OYHIIICIHO MPOTUB3AKOHUT,”” M3 M3IIOKEHOT je JaCHO Jia OH MMa CBE OITHUCAHE
olike ynHa rpahancke HemocaymHocTH. OH je jaBaH, /1a jaBHUjU HE MOXE
OWTH, HEHACWIJIAH je U jaCHO je YCMEpEeH Ha IMPOMEHY HOJIUTHKE, MaKap UMILIHU-
nuTHe, pehyTHe MOJWTHKE, a Y HajMamky PYKY, Ha CKpPETame MaXmke Ja je
Mypall ¢ JHKOM oco0e Koja je ocyleHa 3a HajTeke paTHE 3JI0YUHE O] CTpPaHE
cyna uuje npecyae CpOuja npusHaje, HellITO IITO HUje Y CKIIaay C OBIALIHBUM
NPaBHUM CHCTEMOM.

C npyre crtpaHe, y (WIO30pHjH TpaBa ce€ HCTUYEC CHEIH(PHIHOCT
rpahaHCKe HETIOCITYNTHOCTH, KaJia je ped O KaKmbaBamy paambu Koje mpeacTa-
BJbA]y HeHe MaHH(ecrauuje. Haume, cmarpa ce pasyMHUM Ja cyAuje LiEeHE
y KOHKPETHMM OKOJHOCTHMA Jia JH MOCTOjU JOBOJBHO MOpPAIHHUX pas3iora y
MIPUJIOT OJICTYTIaka OJ] Je3WYKOT 3HA4YeHa oJpende, TO jecT aa ce, oJMepaBa-
jyhu nzmelhy nodpa koje ce mrutu* u 100pa Koje ce yrpoxkana,’* caHKIHja HE
M3peKHe Win Aa Oyje cuMOoIuYHa. Jep, y CypOTHOM, HETIOCHIYIIIHU TpahaHuH
Ce TpeTupa Kao CBAKU IPYId ACIUKBEHT.” U join BaxkHHje, 1a Ce BpaTHM Ha
MTOCHTY C KOJOM caMm Ipemiao Ha mpudy o rpaljaHCcKoj HEMOCIYITHOCTH, CBPXe
Ka)XFhaBama KOje Ce HaBOJIE Y TCOPHjU U MPAKCH yIIIABHOM HUCY IIPUMCHIbUBE
Ha aKTepe Koju MaHudecTyjy rpahaHCKy HEMOCITYIIHOCT.

[Ipema Tome, cyauja Koju O OMO cBecTaH OBOT KOHIICNITA U KETOBE MPH-
MEHJbUBOCTH Y KOHKPETHOM CJIy4ajy, UMao OM jake pasJiore Jia, Yak U yIpKoc
yBepemy 1a je, (hopMaliHo TICIaH0, ped O padibi KOjOM e KPIITH 3aKOH, TAKBY
paamy He caHKIHOHUIIe, ocnobahajyhu okpuBsbeHy MpeKpilajHe OArOBOPHO-
CTH KPEaTHBHHUJUM TyMauyemeM caMor 3aKoHa.*

2V TOoM CMHUCIY, pasyMeBame IojMa rpal)jancke HEMOCHYIIHOCTH OMI0 OU jeaHo-
CTaBHHUjE, aKO C€ KPO3 NPHU3MY TOT TOjMa carjienajy, peluMo, CIIydajeBH MPEKPIIajHOT
KaXmaBama ydecHHKa OJ0kajae mMocta ,,['azena™ Tokom rpahanckux mporecra y Cpouju y
nereM6opy 2021.

%V KOHKPETHOM CIydajy, ci1o0onaa n3pakaBarba, MpaB/a, BIaJaBHHA MPaBa, M
y cuydajy bnokaga [asene, npaBo Ha NPHUBATHY CBOjUHY W IIPABO HA 3]paBy XXKUBOTHY
cpenuHy.

2V KOHKpPETHOM CIIy4ajy, jABHU PeJl U MUP WK y ciy4dajy brokaga Iazene, cnobo-
Jla KpeTamba.

2 V3rpen pedeHo, BaKHA OJUIMKA ayTOPHTApHUX PeKXMMa OHia je Jia u3jefHavyaBa
MOJIUTUYKE NPECTYITHUKE U KPUMHHAIILE, U IPUIIMKOM KaXKbaBarba U IPHINKOM U3BPILICHA
KazHe.

% Peunmo, npuberaBajyhu Tymauemy Jia pajiiba OKPUBJbEHE HHje CYNpPOTHA H3PH-
YUTOM LHJbY 3aKOHA O jJaBHOM pely U MHpY, Aa ce mbHMe ,,00e30el)yjy jeaHaku ycioBu
3a OCTBapUBame JbYACKNX W MambUHCKHX IIpaBa U ciodoxaa rpahana 3ajemyennx YcraBom™
(an. 3, 1. 1. 3akoHa).
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»IlTHYja mepcneKkTHBA® (cyauje)
— NpaBoO ¥ NPaKTH4YKa (HopMaTuBHA) ¢pujo3oduja

Hajsan, na 6u ce y MOTIYHOCTH pa3yMelio Kako CyAHja y CBOM pacy-
huBamy MOKe [a Jocre IO Tora Ja uMa y BHIY rpal)aHCKy HEMOCIYIIHOCT,
WIA 13, TEHEPaIHO, JOCIE MO WCIPaBHE OMIYKE Yy KOMIUTUKOBAHUjUM CIy-
YajeBUMa, MOMYT ciydaja Aoposuli, y KOjUMa HUje HU MPAaBEIHO HHU MPABHO
MOYKEJPHO OJHOCHO HCIpPaBHO 03 MpoMHIUbamka, Takopehn MexaHmIku, Ipu-
MEHUTH IpaBHE ojpeade Ha yTBjeHEe YMEIbCHUIlE, NMOTpEeOHA HaM je ,,ITHYja
nepcrneKkTuBa’.

3a cBakora Ko oJyly4yje O MUTambhMa IMPaKTHYHOT JieNaha, Kap/HMHaIHa
BpJIMHA je MpaKTHYKa pa300opUTOCT, NPaKTHYKa MYAPOCT. 3aMUCIUMO Ja je
cynuja Crommwmh mpoyuTana HEWTO 0 APUCTOTENOBO] eTUIM BpiauHe. Tamo Ou
casHaJla M Ja je ApHCTOTeN BPJIMHY Pa300pPUTOCTH OAPEINO Kao CIHOCOOHOCT
nma ce nena, ysumajyhu y o03up oHO mTO je MOOpO 3a YOBEKa, HCTUHCKH U
npema pasymy.?’ IIpoctuje roBopelin, mpakTuuka pazdoOpHUTOCT je COCOOHOCT
Jla ce y CBaKoj cTBapu Halje HeHa COIICTBEHA Mepa M Jia Ce y CKIaay C HOM
ucnpaBHo noctynu. CBaku ciy4aj y ceOM MMa HEIITO OMINTE, jep je CBaKH y
HEYeMy CJIMYaH C JPYTHM CiIydajeBUMa. AJIM je W CBaKU Cllydaj jeIUHCTBEH,
CBaKH je ciyuaj 3a cebe. M na Ou ce cacBuM pazymeo, nmorpedan je u ocehaj 3a
HUjaHCe I0jeIMHAYHOT KOjU pa30opUTOr YoBeKa ynyhyje Ha TO KaKo HCIIPaBHO
a TIOCTYNIH y TOM IIOjeIMHAYHOM CITydajy. 3aTo pa30OpHTOCT HHjEe Camo
MO3HABamk-E OMIITHX MPaBHJIa U TOTOBHX perenara. Mynpo pacyhuBame yBek
BOJIM padyyHa O KOHKpEeTHOM. Pa3bopurocT je 3ampaBo Oananc u3mely ommrrer
1 KOHKPETHOT.

ApucToTes TpaKkTH4Ky MYJPOCT WIYCTpyje Ha HIpuMepy pazboputor
MoperutoBLa koju he oceTutn kaaa Tpeda cieIuTH MpaBuiia HaBUTAIIM]e, a Kaja
ux octaBuTH o cTpanu. U koju he moneru npase oaayke y mpaBo Bpeme, pea-
ryjyhu Ha IpoMeHJbHBE CUTYyallMje Ha KOje HaWIa3W, Ha W3HEHAIHE BETPOBE,
Ha MPOMEHE IUTUME U OCEKe, Ha BUCOKE Tajace M TaKO Jajbe M TOME CIIHIHO.
[pyrum peunma, 3HATH KaKko Ja JAeJamMo B OJIy9IyjeMO HHje caMO CTBap MeXa-
HUYKE NpPUMEHE YHAmIpea CPOUCHHUX TpaBWiIa M MPUHIHINA Y HPAKTHIHUM
cTBapuMa. To je pa3BHjame BEIITHHE HABUTAIM]e KPO3 KUBOTHE Oype M HEro-
Bam¢ CKyIla UCTHHCKUX BPJIMHA M IIPTa KapaKkTepa Tako Ja, KaJa je MoTpedHo,
MOCTYIIUMO MYJIpo, 06e3 0031upa Ha OKOJHOCTH Y KOjUMa C€ HaJla3uMOo.

CnaudHo TOME, pa3bopuT U MpaBeAaH cyauja he mmaTu cmocoOHOCT Ja
NETEeKTyje CIIydaj y KOjeM BaJba HAlPaBHTU HM3Y3€TaK, OJICTYIHUTH O] KPyTe
npuMeHe TpaBwia. HapaBHO, HE TOCTOjU aNroOpuTaM MyIpOT, pa3dopUTOr
Ienama W OIy4YHBama Cyluje. Y THTamby je ABOCTPYKO TeroOaH 3ajJaTak.

27 Apucroren. (1992). Huxomaxosa emiuxa. IlpeBon Jlanan, T. 3arpe6: Xparcka
CBEYUIIUINHA HakIana, 114066.
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Hajmpe, cynuja Tpeba j1a MOoCBeTH MaKkby KOHKPETHHM YHEbCHUIIAMA Clydaja
W Jla HACTOjH JIa Ta4yHO M 0e3 mpepacyia carjie/ia CUTyalljy ¢ KOjoM ce Cyo-
gaBa. C mpyre cTpaHe, Cyauja ce y KOMIUIMKOBAHUM CITydajeBUMa, CyodaBa C
Pa3IMYIATHM, YECTO U CYNPOTCTABJHEHUM, IMJbEBUMA U BPEAHOCTHMA IIPAB-
HUX oJipenada, Koje O merora oJIyka Tpebasio 1a mojaydd. A Ha BeMy je na
T€ BPEOHOCTH paHTHpa WM Ja IMOKyIIa Ja UX XapMOHHU3Yje, Kako O JOHEO
HajucnpaBHHjy Moryhy omryky. Ctora je U caM OIMHUC OHOTa IITO C€ JECHIIO0 —
moceOHO y TEHIKUM clly4yajeBuMa — Mpoliec y KoMe ce Mpoay0Jbyje KOHIIEIHja
BPEAHOCTH M LIMJbEBA KOjH CY ,,y UTPU” U BUXOBOT Mel)ycoOHor oaHoca.?

U camo oHaj cyauja koju, 3aXBaJbyjyhu IOMEHYTHM 3HAaBHMa W BPJIH-
Hama, ciydaj Aoposuh (Wiu, penuMo, ciydajeBe IpPOTECTaHaTa Ha MOCTY
»l'azena’”) mocmatpa u3 ,,iTHYje nepcrnekTuse”’, Hehe mocMaTpaTH OKPUBJHEHE
Kao oOmuHe nenuHkBeHTe. M camo he TakaB cynuja yBUAETH Ja je ONpaBaaH
mmpokonpuxBaheH CTaB TeOpHje, a y MHOTHM IIPaBHUM CHCTEMHMa U Ipakce,
Jla TpaBHO pacyhuBame HHje CBOIMBO CaMO Ha MEXaHUUYKY NPHMEHY IIpaB-
HUX ofpendu. Anu ga 6w 3HAo0 na je pOpMaTUCTHUKO pacyhuBame MOHEKa]
HOTpeGHO HaJaorpauTu CYINCTAaHTUBHHUM, MOpAaJIHUM W JAPYIrUM pasjio3uma,
MOTPeOHO MY je J1a y ceOM OCBECTH TpEJICTaBe O BpJIWHAMa A00poT cyauje. A
TOM OCBemNKBamy BeoMa MOJKE Ja monpuHece Guio3oduja mpasa.?

KonauHo, ako je BpiuHa mpakTHuHEe pa3bopurocTd mpaheHa Ipyrum
BpJINHAMA TIOMYT BPJIMHE MPABEIHOCTH, Y HEKUM CIIy4ajeBUMa HEOMXOJHA 3a
BaJbaHO INpaBHO pacyhuBame Ja OM ce JIOHella UCIpaBHA Ipecyjaa, OHJA je
jacHO Ja MHTamke IITa YMHH H00pY Mpecydy HUje OIBOJEHO O IHTarba IITa
YUHH AOOPOT cyAujy. A camo TakBe, 100pe cynuje Hukana nehe mohu, peuumo,
Jla 3aMCHHM BelITadka HHTeIurennuja. Pasne ['opune, 6e3 cymme xohe. M gax
Ou BEpOBaTHO OWJIO W MOKEJHHO J1a WX 3aMCHU.

YMECTO 3AK/bYYKA

U yrpaBo je oBa mocje/pa ornacka NpUKIIajaH MpoJior 3a nap HaroMeHa,
yMecCTo 3aKJbydka. Harme, pejeBaHTHOCT IEJIOT eKCKypcea y ToJbe hrito3oduje
IIpaBa M HEHOT YTHIaja HA IPABHY MPAKCY, 3aBUCH OJ1 jeTHOT KJbYYHOT TTHTAha

V.. Amaya, A. (2011). Virtue and Reason in Law. New Waves in Philosophy of
Law, ed. Maksymilian Del Mar. Palgrave Macmillan, 123-143.

» TlpaBHa ¢uno3oduja nojaceha 1a HUICMO POOOBH CONCTBEHOT (MPABHUYKOL) yMa,
Jla TIOCTOjM HA4YHH Jla C€ NCKOpauu U3 Te default IO3NIHje COIICTBEHOT MPABHOT CHCTEMA,
Ma KOJHKO OH OMo aenoTBopaH u MohaH. ®mimo3oduja mpaBa ykasyje Ja HEMITO INTO je
C ,IIpaBHE Tayke TJIeMIITa” Ta4yHO, MOXe OMTH MOTIyHO morperrHo. ITokasyje pasmuky
n3mel)y HauMHA Ha KOjU CTBApH jecy M Tora Kakse Ou Tpebano na O6yny (Green, L. (2020).
Why study jurisprudence?).
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KOje IJIacH: JIa JIM je y MPAaBHOM CHCTEeMY KOju je qyOoko nedeKTaH, oueB o
3aKOHOJIaBCTBA JI0 TipaBocyha, yommre moryhe, y mpakTHYHO], CBAaKOJIHEBHO]
paBHU KOPHCTUTH 3HaWma M Noayke (uiozoduje mpasa W, Ha Kpajy Kpajesa,
UMaTH MpaKTHYHE KOPUCTH of Tora? Jep, 3aMHCINMO a/IBOKaTa OKPHUBJbEHE,
KOjU TIOTEXE YIpaBO M3HECEeHE aprymente mpen cyaudjom Crommh. Yemy
YOIIITE ageokauiy Koju 6u 6panno Auay hoposuh ciyku 3HambE O JE3UIKUM
(duHEecama 3aKOHCKUX oJipesiada, Mmooxkajy Cyuja y CHCTEMY TI0JIeie BIIACTH,
rpah)aHCKO] HEMOCIYIIHOCTH WX BpJIUHAMa MPAKTHYHE Pa30OPUTOCTH U TIpa-
BEJTHOCTH Koje Tpeba Ja Kpace cyauje, mpell CyIujoM Koja Jeia UCKIbYYHUBO
Ka0 YMHOBHUK amapara pernpecuje U Uuju je 3aaTak J1a U3BpIIaBa MpeTnocTa-
BJLCHY BOJBY BIAcTOIpk(a)ma?*’

MHore Hamie Cyauje OYUTJIeTHO HHCY CBECHE Jia IOCTOjU jOII HEIITO
IITO j€ 3a BUX BaKHO, a IITO je N3HA IPU3EMHOT cBeTa Bakehnx maparpada.’!
Onu obuTaBajy y ABOANMEH3HMOHATHOM CBETY IPAaBHUX IMPONHCA U HE BHIE,
HUTHU MOTY Ja BUAC, TPOAUMEH3NOHAJIHU CBET HAUICT MPAKTHUYKOI ACjamka y
KOjeM ce IpaBo MOHEKaJl CyJapa C IpaBJiOM, C MOPAJIOM, HajIlocje ca CBOjUM
OCHOBHHM IPUHIIUIIMA W BPETHOCTUMA. >

Taxo mona3uMo ¥ JI0 TOYETHOT IMHTamka: deMy (uno3oduja mpaBa Moxe
MOYYUTH CTYACHTE TpaBa, CyAHje, TYXKHOIe WM aaBOKaTe, a JAa To Oyzae, y
HEKOM CMUCITY, KOPHCHO ITPaBHUYKO 3Hame? OCHOBHU OATOBOP je Beh mat:

,»Puno3odceko obpasoBame oxpadpyje aa rieaaMo Jabe o1 TPEHYTHUX
nuraba. OHO Hac oxpadpyje /1a y OCHOBH aKTYeIHHX IpodiieMa youruMo 6e3-
BpeMeHe npobieme’.’

Anu y HammM yclioBuMa, ¢ pasHuMm ['opunama y ,.cpiy‘ npaBocyaHor
CHUCTEMa, OHAa HECYMIbHMBO CIIYXH jEJHOj, jOII BaXKHUjO] M JaJIEKOCEKHH])O]
cBpcu. Jla 6ux To o0jacHmO, oceTnhy Ha YyBeHY MapKCOBY jeIaHAECTy TE3y
o ®ojepdaxy: ,,Ouno3odu cy cBeT caMo Pa3IHMYUTO TYMAadWsId, ajll pajad ce
0 TOME Ja ce OH WU3MEHHU. MeljyTuM, MEHHM ce YMHHM Ja CBET Hajupe Tpeda
TyMauuTH U pa3zyMeTH, Ja Ou ce oH Memao (Habosbe). Jlakiie, CBET ce HE MOXKe
M3MEHHUTH Ha0OJbe aKko ra He pazymeMo. A Oynyhu fa je jemaH og OCHOBHHMX

3% TTogo3peBam, aa HE CIYXKH HAYEMy. Jep, 3aMHUCINMO TProBUa, KOju TPryje pagap-
CKUM cucTeMuMa. VM Koju YMHOBHMIIAMa Y MUHHCTApCTBY caoOpahaja Heke nayeke 3eMibe
Tpeba 1a mpeCTaBy MPEJHOCTH pajgapa y KOHTpoJU Ba3aymHor caobpahaja. U xoju um 00-
jalImbaBa KOJIMKO Cy OHM Ba)KHU J1a Ce aBHOHU He OM cyznapaiu. A ja Ha meroBy Hecpehy,
y TOj 3eMJbH YMHOBHUIIM HEMajy II0jMa Jla aBHOHU JIeTe M3HAJ HBUXOBHX IJIaBa. Y CTBapH,
HEKH OJ] ’hHX HE 3Hajy HH Ja TIOCTOje aBHOHM. JacHO je Aa ox TproBuHe Hehe OMTH HUIITA.

3! Tloctoju 1 apyra, jour moryOH#1ja MOTYRHOCT: HaKo Cy MX CBECHE, HAMEPHO MIHO-
pHIIy BHIIE cepe MPaKTHIKOT ,,yHUBep3yMa“.

32 Ha cTpaHy YMI-CHHIA [1a CE U caMe CY/Hje 4eCTo ,,Cyaapajy* u ¢ MpaBuiuMa rpa-
MaTHKe, JIOTUKE WM BaJbaHEe apryMeHTaluje.

3 Gardner, J. (2006/2007). Why Study Jurisprudence?. The Inner Temple Yearbook, 8.
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3amataka cBake ¢miozodpuje, nma u dunozoduje mpapa, 00Jbe pazyMeBame
CBETa, OJIHOCHO 00Jbe pasyMeBame IpaBa, jaCHO je Jia MpoMeHe Je(eKTHOr
HpaBHOT CHCTEMa, IOIMYT CaBPEMEHOI' CPIICKOr, Hema 0e3 royudaBama Hailer
cajgammber n Oynyher npaBHHUYKOr ecHada, WM 0apeM HErOBUX MCTaKHYTH-
JUX TpeJCTaBHHKA, OCHOBHUM yBHUIuMa ¢umiozoduje npasa. Jep, Kao 1TO je
TOBOPHO UCTAKHYTH MpaBHU puiozo¢ ['ycraB Pandpyx: ,,...Ha MOUYETKY je (...)

¢uno3oduja npasa, Ha Kpajy peBoayimja’.>
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within that practice. On the contrary, it seems that they can signifi-
cantly contribute to its fundamental reform and the elimination of its
most serious flaws.

Keywords: philosophy of law, argumentation, civil disobedi-
ence, practical reasonableness

INTRODUCTORY REMARKS

Introduction to the Philosophy of Law has been part of the curriculum of
the Faculty of Law in Belgrade for decades, taught within the theoretical-legal
department.' Despite this, the question is often raised whether such a course is
truly necessary or useful for law students. The philosophy of law is not unique
in this respect. Similar questions are raised regarding other courses that are
traditionally an integral part of the syllabus of law schools, whose practical
purpose is not immediately apparent to lay people, law students, or lawyers.
The answer to this question may differ depending on the specific discipline,
but behind this question lies an even more important one: Does a given disci-
pline (for example, the philosophy of law, legal sociology, legal history, etc.)
offer knowledge about law that can be useful for lawyers, given that the major-
ity of law graduates will pursue careers in legal practice?

This question is particularly relevant when it comes to the philosophy
of law, because legal-philosophical and legal-theoretical knowledge, as a
rule, is not tied to any specific legal system. It represents general, universal
knowledge about law as such, and applies equally (at least in principle) to the
contemporary legal systems of Serbia or France, to modern international law,
or the historical law of Byzantium. Why, then, would it be useful for students
or lawyers to deal with, for example, the concept and theories of subjective
rights, rather than exclusively with what subjective rights a property owner
has in expropriation proceedings, or what rights a defendant holds in criminal
proceedings in Serbia?

In the following text, the author intends to demonstrate, through a con-
crete example from the practice of our courts, how the philosophy of law can
be enlightening for legal practice and how knowledge about the relationship
between law and language, law and ethics, or the characteristic legal-phil-
osophical method of argumentation can help lawyers. This example will

! The Philosophy of Law concludes the study of a number of related courses at the
Faculty of Law, University of Belgrade, including Introduction to Law, Law and Justice,
Legal Ethics, Political and Legal Theories, as well as the skill-based course Techniques of
Legal Interpretation. The course examines current legal and legal-philosophical issues from
specific legal-philosophical positions.
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hopefully make it clear how many interesting and inspiring ideas, which can
and should influence the resolution of specific legal disputes, remain hidden
from the “tradesman-lawyer”, who does not have such knowledge.

However, before analyzing a specific case, it would be useful to briefly
present what the philosophy of law actually is. Despite the intuitive notions
that many lawyers may have about it, the majority do not encounter the phi-
losophy of law either during their formal education or in their subsequent
professional work. Therefore, in an article that addresses its influence on legal
practice, it is certainly useful to point out several of the most important char-
acteristics of this discipline of legal thought, a few general ideas about the
philosophy of law, the perspectives they offer, and the intellectual tools whose
application it refines.

A FEW NOTES
ON THE PHILOSOPHY OF LAW

The answer to the question “What is the philosophy of law?” is not a
simple one. First, it depends on the answer to the broader question “what is
philosophy (in general)?”, which is also not unambiguous. Secondly, the activ-
ities, insights, and theories that are grouped under the label of philosophy of
law as a discipline are often so diverse and varied that it is not easy to place
them under a common denominator that would then define the nature of the
discipline within which they emerge.>

Fortunately for the potential reader, for the purposes of this paper, it
is not necessary to analyze all these dilemmas in detail, since both general
philosophy and the philosophy of law can be defined “minimally” (or at the
core of their concept), and such a definition can serve the purpose the author
intended to achieve: to demonstrate how something that undoubtedly belongs
to the field of philosophy of law, or rather its insights and methods, can be of
potential use for legal practice within a specific legal system.

It is commonly stated that the most general characteristic of philoso-
phy as such is its reflectivity. This means that to philosophize is to engage in
profound, serious reflection. However, for such an activity to truly constitute
philosophizing, it is necessary, on the one hand, for this reflection to be system-
atic, and on the other, for it to concern fundamental or important questions.?

2 Cf.: Wahlgren, P. (2005). The Purpose and Usefulness of Jurisprudence. Scandina-
vian studies in law, 48, 505-516.

3 Alexy, R. (2005). The Nature of Legal Philosophy, in: Colye, S., Pavlakos, G.,
(eds.), Jurisprudence or Legal Science. Oxford and Portland: Hart Publishing, 51.
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Robert Alexy classifies these questions into three groups. The first are ontolog-
ical questions: what exists (what is)? The second are ethical questions: what is
good (what ought to be)? And finally, the third are epistemological questions:
what can be known about what is and what ought to be.

What applies to philosophy in general also applies to the philosophy of
law. In other words, it involves general and systematic reflection on funda-
mental or important questions, with its differentia specifica consisting of its
subject matter: law. The philosophy of law is not primarily concerned with the
questions of what exists, what ought to be, or what is good and what can be
known in general, but with those same questions, yet specifically in relation to
law as a phenomenon.

However, for the purposes of this article, such highly abstract features
should be unpacked into simpler terms, more suitable for understanding, bear-
ing in mind the purpose of the article. In that sense, it is important to point out
that the activity of contemporary philosophy of law generally unfolds in two
directions: as conceptual or analytical reflection, or as normative reflection.*

The first direction, the author will, together with Professor Jovanovié,
refer to as the “deep view” of the philosophy of law, represents analytical, sys-
tematic reflection as a clarification of the concepts and principles used in and
around law in general. This means that legal philosophers analytically decon-
struct and, ultimately, attempt to define the relevant legal and related concepts,
such as the very concept of law, as well as other concepts, such as the concepts
of norm, rule of law, or, for instance, civil disobedience. However, they do
not do so based on the sources of law from a specific legal system or on the
empirical realities of a particular legal order, but rather strive to derive and
systematize their insights in the most general way possible, so that they apply
to all or to most legal systems.

The second direction, which the author will, following the terminology
used by Professor Jovanovi¢, also call “bird’s eye view,” represents norma-
tive reflection on what law should be or what principles should be accepted in
order for law, as a whole, to be legitimate, or for a particular legal institution
to be justifiable.> When law is philosophized about in this manner, the rela-
tionship between law and morality comes to the forefront. Law is observed

4 Alexy adds to these two dimensions, and it seems rightly so, the so-called synthetic
or holistic dimension (cf.: Alexy, R. (2005). The Nature of Legal Philosophy, in: Colye, S.,
Pavlakos, G., (eds.), Jurisprudence or Legal Science. Oxford and Portland: Hart Publish-
ing, 52-53). However, as the following text will primarily explore the analytical and nor-
mative dimensions, there is no need to delve into the specifics of the synthetic component
of the philosophy of law.

5 Taekema, S., Burg, W. van der. (2020). Legal Philosophy as an Enrichment of
Doctrinal Research Part I: Introducing Three Philosophical Methods. Law and Method, 3.
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“from above,” that is, merely as a part of the universe of practical reasoning,
and not necessarily as its central or most important part.

Finally, it should be emphasized that contemporary legal philosophers,
regardless of whether they are oriented toward analytical or normative reflec-
tions on law, always operate within a particularly demanding intellectual and
mental space. What does this mean? Namely, engaging more thoroughly with
the philosophy of law, whether in its analytical or normative form, means
“thinking outside the box,” emphasizing creativity and critical thinking.® Legal
philosophers present their ideas within an argumentative field that is open to
counterarguments, hypothetical counterexamples, and challenges in general.
In short, the very method they use invites the reader to apply it as well, both
in studying these ideas themselves and in their potential practical application.
Figuretively speaking, the remainder of this article will figuratively refer to
this approach as the “anatomical” perspective,” which will represent the first
lens through which the following case will be examined, after which the case
will also be analyzed from the other two perspectives.

CASE STUDY COROVIC
Facts of the case

As an example intended to illustrate the potential benefits that lawyers
can derive from the philosophy of law, especially from the three previously
outlined “perspectives,” a recent case, which has also attracted public atten-
tion, will be used. It concerns the judgment of the Misdemeanor Court in

¢ Cf. Taekema, S., Burg, W. van der. (2022). Legal Philosophy as an Enrichment of
Doctrinal Research — Part II: The Purposes of Including Legal Philosophy. Law and Meth-
od, 11-12. For example, what is the ultimate justification for protecting intellectual prop-
erty? Should the law address the (mis)use of algorithms by companies such as Google or
Facebook? What is civil disobedience and under what circumstances is it justified? These
are all legal-philosophical questions, the answers to which are usually not sought or found
within the framework of positive law. Yet, the answers to these questions can and should
have an impact on both the practice of creating and the practice of applying law.

71t is commonly emphasized that analysis in the argumentative field of the philoso-
phy of law unfolds in three steps. The first is to inventory or map all arguments for and
against a particular point of view presented in a debate on a given issue. The second step
is to analyze each argument individually, that is, its strength and persuasiveness. The third
step is to analyze the argumentation as a whole: is it correct and convincing overall? (Cf.
Tackema, S., Burg, W. van der. (2022). Legal Philosophy as an Enrichment of Doctrinal
Research — Part II: The Purposes of Including Legal Philosophy. Law and Method, 3).
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Belgrade dated September 11, 2023, by which Ms. Aida Corovié was sen-
tenced to a fine of 100,000 dinars for two misdemeanors under the Law on
Public Order and Peace.®

The facts of the Corovié case were relatively undisputed — at least the key
ones.” Namely, on November 9, 2021, the International Day Against Fascism,
a gathering organized by the Youth Initiative for Human Rights was scheduled
to take place in NjegoSeva Street in Belgrade. The reason for the gathering was
a protest against a mural depicting Ratko Mladi¢, the commander of the Army
of Republika Srpska during the war in Bosnia and Herzegovina, painted on the
wall of a building in Njegoseva Street. As is well known, Ratko Mladi¢ was
finally convicted by the Hague Tribunal in 2021 and sentenced to life impris-
onment for the crime of genocide and war crimes committed during that war.
Since the aforementioned gathering was prohibited by the Ministry of Internal
Affairs, apart from a large group of men in civilian clothing, wearing hoodies,
standing in close proximity to the mural, and a few journalists, there were few
people present. Upon arriving at that location, the defendant approached the
mural and threw a few eggs at it, after which one of the men in civilian cloth-
ing grabbed her by the arm and shoulder in an attempt to stop her from doing
so and to drag her away from the wall. During this pulling and shoving, it is
also undisputed that Ms. Corovi¢ insulted the young men who were dragging
her away from the mural. It later turned out that these men were plainclothes
police officers, but it is also undisputed that they did not identify themselves as
such during the intervention.

Following this incident, a misdemeanor complaint was filed against Aida
Corovié, after which she was convicted and fined a total amount of 100,000
dinars for the misdemeanor under Article 8, paragraph 1 of the Law on Public
Order and Peace, which states:

“Whoever, by indecent, insolent, or reckless behavior, disturbs public
order and peace, endangers property, or offends public morality shall
be punished...”

as well as for the misdemeanor under Article 21, paragraph 1, which states:
“Whoever insults an official of the competent authorities referred

to in Article 2 of this Law in the performance of their official duties shall
be punished...”

The judgment was delivered by Judge Gorica StoSi¢.

8 Misdemeanor Court in Belgrade, 35 Pr. No. 35929/21. dated September 11, 2023.

? It is worth noting that these facts are described in the reasoning of the judgment in
a rather clumsy and grammatically poor manner. For example, the description of the event
begins with a sentence stretching more than half a page, and this is not the only sentence of
such length in the reasoning.
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Due to limited space, the following subsection will only address the first
misdemeanor, although there is something to be said about the second one as
well. In the two remaining subsections, the analysis will pertain to the judg-
ment as a whole.

“Anatomy Lesson”
Argumentation and Legal Reasoning

As emphasized at the end of the second section, one of the essential fea-
tures of the legal-philosophical method, and ultimately of education in this
field, is the development of critical thinking and sound argumentation skills.!
In the very nature of philosophizing about law, as systematic reflection on fun-
damental or important legal questions, is that every claim and every argument
analyzed should be broken down into its constituent elements and then sub-
jected to careful testing and scrutiny. Are the claims and arguments presented
in a given article, book, or judgment formally logically valid? Is the argumen-
tation logically connected and consistent? Does conclusion (claim) T follow
from premises A and B? But even if the argument is logically valid, is it a
convincing, strong argument, or an unconvincing, weak one?'!

This is precisely the approach that will be initially applied in dissect-
ing the court’s decision, specifically from the perspective of interpretative
arguments that can be constructed against it.!> This is all the more straightfor-
ward, given that in the judgment itself, legal questions are virtually not raised.
Namely, Judge Stosi¢ takes for granted that the defendant’s actions'® fall under
“indecent, insolent, and reckless behavior,” without providing any linguistic,
teleological, or other interpretative argument in support of such a legal qualifi-
cation. However, such a qualification is not self-evident. Why?

The implicit argument of Judge Stosi¢ is that throwing eggs at an ordi-
nary wall, out of hooliganism or other motives, is equivalent to throwing eggs
at a wall bearing someone’s image, as an act of protest or outrage. From this
follows that, according to this (albeit unspoken) argumentation, every such
public act constitutes a violation of the Law on Public Order and Peace.

10 Gardner, J. (2006/2007). Why Study Jurisprudence?. The Inner Temple Yearbook,
7.

' Tackema, S., Burg, W. van der. (2020). Legal Philosophy as an Enrichment of
Doctrinal Research Part I: Introducing Three Philosophical Methods. Law and Method, 8.

2 For more on interpretative arguments, see: Dajovié, G. (2023). Osnovi pravnog
rasudivanja. Belgrade: Faculty of Law, University of Belgrade, 147-208.

13 Tt is not entirely clear from the judgment what the judge considers the unlawful
act to be: throwing eggs at the wall itself or at the mural specifically. However, this will be
discussed further in the text.
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However, this premise of this argument is unconvincing. Starting from
the plausible assumption that throwing eggs (at anything) constitutes indecent
(but not insolent,'* much less reckless) behavior, the question arises whether
every such act is necessarily indecent.' The philosophy of language and the
theory of legal reasoning teach us that “indecency” is a multidimensional and
vague term, '® or rather a legal standard, and that, in reality, its meaning is
not clearly defined. More precisely, it cannot be determined outside a con-
crete context and without evaluating the specific conduct in question.'” This
becomes clear as soon as we recall that many outwardly identical actions can
be both indecent and decent, depending on the circumstances in which they are
undertaken, that is, on the assessment of all the facts of a particular case. Thus,
whistling or shouting while someone is giving a speech is generally indecent,
but if someone at a political rally, for example, declares that Montenegrins
should be expelled from Serbia, whistling or shouting becomes a justified form
of protest against discrimination rather than indecent behavior.

The same can be said of throwing eggs. Moreover, in our culture (and
(in)decency is a culturally determined concept), throwing eggs at someone or
something is a form of protest, sometimes morally legitimate, even if illegal.
Accordingly, it is clear that the decency or indecency of such a gesture may
depend on who the target of the eggs is and what the motives are of the person
performing the act. It can be reasonably assumed that Judge StoSi¢ herself

14 In the understanding of our linguistic community, “insolence” is considered a “se-
vere” form of indecency. After all, even in the reasoning of the judgment itself, the defend-
ant’s actions are explicitly classified as “indecent behavior.”

15 The second-instance (Misdemeanor Appellate) Court in Belgrade, by confirming
the first-instance judgment, managed to surpass it in terms of sloppy and superficial reason-
ing. For example, at one point in the reasoning, contrary to the explicit legal qualification
from the first-instance judgment that the act in question was “indecent,” it states that the
defendant was convicted for “insolent and reckless behavior.” However, this is less impor-
tant than the fact that the second-instance court does not even address the possible disput-
ability of the legal qualification of the defendant’s act, merely characteristically laconically
stating that it “contains all the essential elements of the misdemeanor under Article 8, para-
graph 1 of the Law on Public Order and Peace” (Misdemeanor Appellate Court, Case No.
16 Prz. 22572/23 dated October 27, 2023).

' Dajovi¢, G. (2023). Osnovi pravnog rasudivanja. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 105-107.

'7 The Law on Public Order and Peace itself contains a definition of “indecent, in-
solent, reckless behavior”: “Indecent, insolent, reckless behavior is conduct by a person or
undertaking actions in a public place that endanger the safety of citizens or disturb pub-
lic order and peace, offend public morality, or destroy or damage property” (Article 3,
paragraph 12 of the Law). However, apart from the fact that this definition includes all
three adjectives, thereby equating them, unlike the provision that sets them alternatively,
its vagueness does not contribute to the clarity of the misdemeanor. In other words, it goes
around in circles of similar vagueness.
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would have justified such an act (if such a case had ever come before her) had
the mural in question depicted Alija Izetbegovi¢ or Lukovi¢ “Legija.” But if
the judge would indeed ignore the “defilement” of a mural of Alija or Legija,
does that not imply that the alleged indecency of the defendant’s gesture lies,
in fact, in her “target”? Such an interpretation casts an even darker shadow
over the judgment.

Furthermore, it can be reasonably argued that merely painting certain
murals would itself constitute a misdemeanor under Article 8, paragraph 1, as
it could be qualified as “indecent, insolent, or reckless behavior” that “offends
public morality.”'® In such a case, any act aimed at protesting the existence of
such murals, if they were to remain in place for a certain period of time, could
hardly be qualified as unlawful. Even the fact that such an “offensive” mural is
being guarded by the police could not alter this assessment. In particular, such
a fact should not influence a judge, whose position within the legal system,
both theoretically and normatively, is that of a guardian of constitutionality and
legality, not a protector of unlawful conduct by any state authority, including
the police. Since, in the opinion of the author, the existence of the particular
mural, even for strictly legal reasons, may be considered a violation of the law,
the following question arises: should the judge in this specific case effectively
“abolish” state authorities (the Ministry of Internal Affairs, municipal police,
inspections) who failed to prevent the violation of the Law on Public Order
and Peace by not removing the mural and even “guarding” it, while punishing
under that same law the person who, instead of the state, reacted to it?

Finally, within this type of analysis, the question arises as to whether
such a judgment fulfills the purpose of punishment. In the reasoning of the
judgment, Judge Stosi¢ claims that it does, asserting that the defendant will
refrain from committing misdemeanors in the future.' This claim is unsup-
ported by further argumentation and directly contradicts the explicit statement
of the defendant (which, moreover, is cited in several places in the judgment)
that she would do the same again. Therefore, these two examples clearly reveal
that the judge, in the reasoning of the judgment, uses both unconvincing and
logically flawed, invalid argumentation.

18 Cf.: the Law on Public Order and Peace itself contains a definition of “indecent,
insolent, reckless behavior”: “Indecent, insolent, reckless behavior is conduct by a person
or undertaking actions in a public place that endanger the safety of citizens or disturb pub-
lic order and peace, offend public morality, or destroy or damage property” (Article 3,
paragraph 12 of the Law). However, apart from the fact that this definition includes all
three adjectives, thereby equating them, unlike the provision that sets them alternatively,
its vagueness does not contribute to the clarity of the misdemeanor. In other words, it goes
around in circles of similar vagueness.

19 1t is presumed that the same type of misdemeanor is implied, as Ms. Corovi¢ has
not been previously convicted of any other offenses.
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»Deep View”
The Concept of Civil Disobedience

This final, logically flawed claim made by the court leads to the second
(and deeper) dimension of this case. Namely, the fact that the defendant does
not express remorse for her actions, that she would repeat them under the same
circumstances, and that the entire context indicates her firm belief that she is
acting rightly, and moreover, her implicit stance that through her actions she
is, in fact, protecting the legal system against injustice and wrongdoing, takes
us directly into the domain marked in political and legal philosophy by the
concept of civil disobedience.

The previous analysis demonstrated how the philosophy of law can
teach lawyers how to critically analyze and construct arguments. Lawyers
who lack basic knowledge of the rules of formal logic, the structure of argu-
mentation, and argument analysis will neither be skilled at constructing their
own arguments nor at refuting counterarguments. However, when it comes
to civil disobedience, we are no longer dealing merely with the methods or
modus operandi of the philosophy of law. Here, lawyers need and benefit from
substantive analytical knowledge that can be acquired only through familiari-
zation, whether direct or indirect, with certain political and legal-philosophical
theories concerning this concept.?

These theories draw our attention to the fact that the elements of an act
of civil disobedience are that it is 1) public, 2) non-violent, 3) illegal, and 4)
carried out with the aim of influencing the change of an unjust law or poli-
cy.?! Each of these elements is necessary, but the last is the most important.
Therefore, in situations where it is not possible to act institutionally against
unjust laws, policies, or government decisions, citizens resort to public and
non-violent violations of the law. The goal is, on the one hand, to bring the
authorities back within legitimate boundaries of governance, and on the other
hand, to increase public awareness of the perceived injustice. Therefore, an act
of civil disobedience is only such conduct that is morally justified and aimed
at restoring legitimacy to that segment of the legal order that had previously
lost it. In that sense, such an act is profoundly systemic, even though prima
facie it is illegal, because the disobedient citizen remains committed to the
deeper principles of legitimate authority and the rule of law.

20 For example, through the lens of Rawls’ or Habermas’ theories on civil disobedi-
ence (cf. For more, see: Vojnovi¢, S. (2023). (Ne)kaznjavanje gradanske neposlusnosti.
Pravni zapisi, 14(1), 150-157).

2l Rawls, J. (1999). A Theory of Justice. Harvard: Harvard University Press, 320.
Cited by Vojnovi¢, S. (2023). Op. cit., 152.
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Returning to the Corovié case, even if we were to ignore the flawed
argumentation regarding the legal qualification of the defendant’s actions,
which was previously discussed, and even accept that her conduct is evidently
illegal,? it is clear from what has been stated that her actions have all the char-
acteristics of an act of civil disobedience. It is public, as public as it could
be, it is non-violent, and it is clearly aimed at changing policy, at least an
implicit, unspoken policy, or at the very least, at drawing attention to the fact
that a mural depicting a person convicted of the most serious war crimes by
a court whose judgments Serbia recognizes is incompatible with the domestic
legal system.

On the other hand, the philosophy of law emphasizes the specific nature
of civil disobedience when it comes to punishing actions that constitute its
manifestations. Namely, it is considered reasonable for judges to assess, in
specific circumstances whether there are sufficient moral reasons to depart
from the literal meaning of the legal provision, that is, to consider whether,
weighing the good being protected®” against the good being threatened/
harmed,* a sanction should not be imposed or should be symbolic. Otherwise,
the disobedient citizen is treated like any ordinary delinquent.”® And even
more importantly, to return to the point that led to the discussion on civil diso-
bedience, the general purposes of punishment, as stated in theory and practice,
are largely not applicable to individuals engaging in civil disobedience.

Therefore, a judge who is aware of this concept and its applicability to
the specific case would have strong reasons to, even despite the belief that the
act formally constitutes a violation of the law, refrain from sanctioning such
an act, acquitting the defendant through a more creative interpretation of the
law itself.?

22 In this sense, understanding the concept of civil disobedience would be simplified
if, through that lens, we also examined, for example, the cases of misdemeanor punishment
of participants in the blockade of the “Gazela” bridge during the civil protest in Serbia in
December 2021.

2 In the present case, freedom of expression, justice, the rule of law, or in the “Ga-
zela blockade” case, the right to private property, and the right to a healthy environment.

2* In the present case, public order and peace, or in the “Gazela blockade” case,
freedom of movement.

% Incidentally, a notable feature of authoritarian regimes was that they equated po-
litical offenders and criminals, both in punishment and in the execution of sentences.

¢ For instance, by interpreting that the defendant’s conduct was not contrary to the
explicit purpose of the Law on Public Order and Peace, which is to “ensure equal condi-
tions for the realization of human and minority rights and freedoms of citizens guaranteed
by the Constitution” (Article 3, paragraph 1 of the Law).
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“Bird’s Eye View” (of the Judge)
Law and Practical (Normative) Philosophy

Finally, in order to fully understand how a judge, in their reasoning, can
come to consider civil disobedience, or more generally, how to arrive at a cor-
rect decision in more complex cases such as the Corovi¢ case, cases where
it is neither fair nor legally desirable or correct to mechanically apply legal
provisions to established facts without deeper reflection, the “bird’s eye view”
is required.

For anyone who decides on matters of practical action, the cardinal
virtue is practical reasonableness, practical wisdom. Let us imagine that Judge
Stosi¢ had read something about Aristotle’s ethics of virtue. There, she would
have learned that Aristotle defined the virtue of reasonableness as the ability to
act while considering what is truly good for a human being, in accordance with
reason.”” Simply put, practical reasonableness is the ability to find the proper
measure in every matter and to act rightly in accordance with that measure.
Every case has something general, because each case bears some resemblance
to other cases. But every case is also unique; each is a case in itself. In order
to fully understand it, what is also needed is a sense for the nuances of the
particular that guides the reasonable person to know how to act correctly in
that specific case. Therefore, reasonableness is not merely the knowledge
of general rules and ready-made formulas. Wise reasoning always takes the
particular into account. Reasonableness is, in fact, the balance between the
general and the particular.

Aristotle illustrates practical wisdom with the example of a reasonable
sailor who senses when to follow the rules of navigation and when to set them
aside. Such a sailor makes the right decisions at the right time, responding
to the changing circumstances encountered, sudden winds, tides and currents,
high waves, and so on. In other words, knowing how to act and decide is not
simply a matter of mechanically applying pre-formulated rules and princi-
ples to practical matters. It is developing the skill of navigating life’s storms
and cultivating a set of genuine virtues and character traits, so that when
the moment comes, we act wisely, regardless of the circumstances we find
ourselves in.

Similarly, a reasonable and just judge will have the ability to recognize
a case in which an exception should be made, a case where rigid application
of the rules ought to be set aside. Of course, there is no algorithm for wise,
reasonable judicial reasoning and decision-making. This is a doubly difficult
task. First, the judge must pay close attention to the specific facts of the case

27 Aristotle. (1992). Nicomachean Ethics. Translated by Ladan, T. Zagreb: Croatian
University Press, 1140b6.
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and strive to perceive the situation accurately and without prejudice. On the
other hand, in complex cases, the judge faces various, often conflicting, objec-
tives and values of the legal provisions that their decision should realize. It is
up to the judge to rank these values or attempt to harmonize them in order to
render the most correct decision possible. Therefore, even the very description
of what occurred, especially in difficult cases, is a process in which the judge
deepens their understanding of the values and goals “in play” and their mutual
relationship.?®

Only the judge who, thanks to the knowledge and virtues mentioned,
observes the Corovié¢ case (or, for example, the cases of the protesters on
the “Gazela” bridge) from the “bird’s eye view” will refrain from viewing
the defendants as ordinary delinquents. Only such a judge will recognize the
widely accepted view in legal theory, and in many legal systems and practices,
that legal reasoning cannot be reduced to the mechanical application of legal
provisions alone. However, in order to know that formalistic reasoning some-
times needs to be complemented by substantive, moral, and other reasons, the
judge must develop within themselves an awareness of the virtues of a good
judge. That awareness can be significantly fostered by the philosophy of law.

Finally, if the virtue of practical reasonableness is accompanied by other
virtues, such as the virtue of justice, which is in some cases necessary for
proper legal reasoning in order to reach a correct judgment, then it is clear
that the question of what constitutes a good judgment is inseparable from the
question of what constitutes a good judge. And only such good judges will
never be replaceable, for example, by artificial intelligence. Various Goricas,
however, undoubtedly will be. And it would, in fact, probably be desirable for
them to be replaced.

INSTEAD OF A CONCLUSION

The final remark is, in fact, a fitting prelude to a few notes offered
here, instead of a conclusion. Namely, the relevance of the entire excursion
into the domain of the philosophy of law and its potential influence on legal
practice depends on one crucial question: is it even possible, within a legal

2 Cf.: Amaya, A. (2011). Virtue and Reason in Law. New Waves in Philosophy of
Law, ed. Maksymilian Del Mar. Palgrave Macmillan, 123-143.

» The philosophy of law reminds us that we are not slaves to our own (legal) minds,
that there is a way to step out the default position of our legal system, no matter how effec-
tive or powerful it may be. The philosophy of law points out that something which is «cor-
rect from a “legal point of view” can be entirely wrong. It shows the difference between the
way things are and the way they should be (Green, L. (2020). Why study jurisprudence?).
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system that is deeply flawed, from the legislature to the judiciary, to apply
the knowledge and lessons of the philosophy of law at the practical, every-
day level, and, ultimately, to derive any practical benefit from it? Imagine, for
instance, the lawyer representing Aida Corovi¢ putting forward precisely the
arguments outlined here before Judge Stosi¢. What use would such a lawyer
have for knowledge about the linguistic subtleties of legal provisions, the posi-
tion of judges within the system of separation of powers, the concept of civil
disobedience, or the virtues of practical reasonableness and justice that should
characterize judges, when standing before a judge who acts exclusively as an
official of the repressive apparatus whose task is to carry out the presumed will
of those in power?**

Many of our judges are evidently unaware that there is something of
greater importance to their role, which lies beyond the mundane world of
applicable legal provisions.*' They inhabit a two-dimensional world of legal
norms and do not or even cannot see the three-dimensional world of our prac-
tical action, where law sometimes collides with justice, with morality, and
ultimately with its own fundamental principles and values.?

This brings us back to the initial question: what can the philosophy of
law teach law students, judges, prosecutors, or lawyers that might be consid-
ered, in some sense, useful legal knowledge? The fundamental answer has
already been provided:

“Philosophical education encourages us to look beyond immediate
questions. It encourages us to recognize the timeless issues at the root of
contemporary problems.”*

However, under our conditions, with various Goricas at the “heart” of
the judicial system, the philosophy of law undoubtedly serves an even more
important and far-reaching purpose. To explain this, we will recall Marx’s
famous Eleventh Thesis on Feuerbach: “philosophers have only interpreted the
world in various ways; the point, however, is to change it.” However, it seems

30 Tt almost certainly serves no purpose. Imagine a merchant selling radar systems
who has to present the advantages of using radar systems for air traffic control to officials
in the ministry of transport of some distant country. He explains how important they are in
preventing airplanes from colliding, but, unfortunately for him, the officials in that country
have no idea that airplanes are flying overhead. In fact, some of them do not even know
that airplanes exist. Clearly, no trade will happen.

31 There is another, even more devastating possibility: although they are aware of
these higher spheres of practical “universe,” they deliberately ignore them.

32 Aside from the fact that even judges themselves often “collide” with the rules of
grammar, logic, or valid argumentation.

3% Gardner, J. (2006/2007). Why Study Jurisprudence?. The Inner Temple Yearbook,
8.
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that the world must first be interpreted and understood if it is to be changed
(for the better). In other words, the world cannot be changed for the better if
we do not understand it. And since one of the fundamental tasks of all philoso-
phy, including the philosophy of law, is a better understanding of the world,
that is, a better understanding of the law, it becomes clear that there can be
no change to a defective legal system, such as Serbia’s current one, without
educating our present and future legal profession, or at least its more prom-
inent representatives, on the fundamental insights of the philosophy of law.
Because, as the renowned legal philosopher, Gustav Radbruch, once stated:
“at the beginning... is the philosophy of law, at the end, revolution.”**
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¢lanku ilustruje razmatranjem advokatskog rasudivanja i vestacke in-
teligencije. Clanak zaklju¢uje razmatranjem znadaja filozofije prava
za pravnu praksu.

Kljuéne redi: filozofija prava, pravna praksa, tehnicko misljenje,
inspirativno misljenje, pravno rasudivanje, vestacka inteligencija

UVOD: FILOZOFIJA PRAVA I PRAVNA PRAKSA

Filozofija prava je misljenje o pravu. Kad god mislimo postavljajuci
pitanje na koje pravni tekstovi jednog pravnog sistema nemaju odgovor, rasu-
dujemo filozofski. Filozofski rasudujemo i kada osporavamo filozofiju prava
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i njen znacaj za pravo. U najveéem broju slucajeva to misljenje pravo smesta
u kontekst kolektivnog intencionalnog delovanja i pojedina¢nog odnosa prema
odredenom pravnom sistemu. Filozofija prava ocrtava konture tog konteksta
kada, primera radi, kaze 1) da se pravni subjektivitet moze pripisati svemu
ukoliko postoji neki vredan cilj koji se time postize,' ili da, opet primera radi,
2) sudija odlucuje na osnovu prava podlezuéi uticajima institucionalnih, nefor-
malno normativnih i epistemi¢kih determinanti sudijskog rasudivanja.?

Uveren sam da je ovo $to sam izgovorio istinito. Istovremeno je bilo
kome, pa i nekome ko se bavi pravnom praksom, potpuno nerazumljivo. Da
bi filozofsko-pravno misljenje istinski i neposredno komuniciralo sa pravnom
praksom neophodno je da se ispune dva osnovna uslova:

1) Potrebno je da filozofiju pokre¢u teme koje imaju izvor u prav-
noj praksi i koje su pravnoj praksi bliske. Filozofija prava i jeste teorijska
disciplina koja pokusava da objasni jednu odredenu praksu koju nazivamo
pravnom. Ako je pokre¢u teme koje nisu na bilo koji na¢in povezane s prak-
tinim pravnim problemima ona postaje nalik sholastickim raspravama koje su
imale vrednost, ali i jaku tendenciju da se pretvore u sitnu pedanteriju i cepa-
nje dlake na dva dela.

Pravniku, naime, moze biti interesantno neko filozofsko pitanje i
rasprava koja nema neposredne veze sa prakti¢nim problemom prava, pravne
prakse ili pravne nauke. No u tim situacijama pravnik ne pristupa problemu
kao pravnik, u tom odredenom svojstvu, ve¢ u svojstvu filozofa amatera. Filo-
zofu prava, takode, moze biti interesno neko pitanje iz istorije filozofije. No
filozof prava tada ne postupa u tom svojstvu, ve¢ u svojstvu istoricara ili isto-
ricara filozofije. U oba slucaja, i pravnik i filozof izlaze iz okvira koji diktira
pravni problem i gube svoj specifi¢ni predmet bavljenja ili istrazivanja.

2) Potrebno je da filozofija svoje nalaze o pravnoj praksi i njenim pro-
blemima izlaze na nacin koji je razumljiv pravnicima. Za misljenje o pravu je
¢esto neophodan pojmovni aparat koji samim pravnicima nije dostupan. Dobar
pravnik vlada terminima, definicijama i institucijama u okvirima pravnog
sistema. No objasnjenje, opravdanje i kritika prava, podrazumevaju skoro bez
izuzetka metodologiju i pojmove koje ne mozemo pronaéi u okvirima prava.
Pravnik, tako, moze veoma dobro unutarsistemski obrazloziti pojam krivice i
kazne, ali se krivica i njena veza sa kaznom ne mogu objasniti bez temeljnih
etickih, epistemoloskih i ontoloSkih razmatranja koja se katkad zasnivaju i na
empirijskim znanjima drustvenih i prirodnih nauka. Na sli¢an nadin, obaveza
jeste dobro poznat pojam svakom civilisti, ali je njeno obrazloZenje nemoguce
ako ne istupimo iz okvira pravni¢kog pojmovnika i pravnih nac¢ina rasudivanja.

"' Kurki, V. (2019). Theory of Legal Personhood. Oxford University Press.

2 Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Pravni fakul-
tet Univerziteta u Beogradu.
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No, filozofsko-pravno istupanje iz pojmovne aparature pravnika i prava,
sa sobom nosi ozbiljnu opasnost. Kao i svaka disciplina i filozofija ima svoj
pojmovnik koji je za pravnika stran, previSe strucan, udaljen od konkretnog
spora, stanoviSta i pravnog problema. Istina, kao i pravo, i filozofija posta-
vlja zahtev za pojmovnom strogos¢u i preciznoséu. No, za razliku od prava,
izrazavanje te pojmovne strogosti i preciznosti ne podleze sudu autoritativnih
institucija, ve¢ autoritetu filozofske i naucne zajednice. Komunikacija izmedu
prava i filozofije jeste stoga ve¢ na prvom koraku problemati¢na. Ona, naime,
zahteva ili podrobno upoznavanje pravnika sa filozofijom i njenom termi-
nologijom, ili temeljno i trajno nastojanje filozofa prava da filozofske uvide
prevede u jezik koji je pravniku svojstven.

U shvatanju filozofije prava koje zastupam, epistemicka, intelektualna
duznost filozofa prava jeste da svoje znanje prenese pravniku na nacin koji je
pravniku blizak i razumljiv, re¢nikom koji je dovoljno stran da pobudi intere-
sovanje i dovoljno prisan da ne proizvede zbunjenost i odbojnost. Filozofi po
pravilu zaziru od tog recnika jer im nije svojstven, a ponekad i zbog toga Sto
smatraju da jednostavnost trivijalizuje filozofski problem. Pitanje stila izlaga-
nja filozofskih problema jeste, uostalom, sasvim razli¢ito od pitanja istinitosti
filozofskog uvida. No ako je re¢nik filozofije potpuno nerazumljiv praksi,
filozofija prava gubi kontakt sa tom istom praksom koja je upravo i predmet
filozofskog razmatranja.

Ovaj rad ima dva dela. U prvom delu ¢u se pozabaviti razlikom izmedu
tehni¢kog 1 inspirativnog filozofsko-pravnog misljenja, uz tvrdnju da je teh-
nic¢ko filozofsko-pravno misljenje neposredno znacajno za pravnu praksu. U
drugom delu rada ¢u se posvetiti dvama filozofsko-pravnim pitanjima — advo-
katskim rasudivanjem i vestackom inteligencijom — da bih ilustrovao pristup
filozofiji prava koji zagovaram.

TEHNICKO I INSPIRATIVNO MISLJENJE O PRAVU

Svako misljenje o pravu postize neki cilj. S obzirom na cilj koji se
misljenjem postize razlikujemo inspirativno 1 tehnicko misljenje. Inspirativno
misljenje je orjentisano na to da kod auditorijuma probudi neku emociju za
koju se nadamo da moze da usmeri auditorijum u pozeljnom pravcu misljenja
i delovanja. Tehnicko misljenje je orjentisano na to da resi neki problem. Pret-
postavka inspirativnog misljenja jeste vladanje vestinom retorike, poznavanje
individualne i socijalne psihologije, koja moze proizvesti efekat kod auditori-
juma kom se govori. Pretpostavka tehnickog misljenja je fakticko, ¢injenic¢no,
nau¢no znanje o problemu koji se reSava. Nekada je moguce resiti problem
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slucajno, bez dovoljnog znanja o njemu. No, po pravilu, §to vise znamo o
problemu to su vece Sanse da ¢emo pravilno izabrati sredstva kojima se taj
problem reSava.

Inspirativno misljenje je uvek u modi. Zvuci ucenije, deluje otmenije,
milozvuénije je i popularnije, prigodno za velike skupove. Pre par godina je
jedna pravosudna obrazovna institucija iz regiona radila istrazivanje medu pra-
vosudnim profesijama, posebno sudijama, o tome koji bi im nastavni kurs bio
najpotrebniji i najkorisniji. Istrazivanje je pokazalo da postoji pretezna, ¢ak
dominantna potraznja za kursevima koji se ti¢u vrednosti. Sudije su uglav-
nom tvrdile da im u obrazovnom smislu nedostaju ucenja o pravdi, slobodi,
nepristrasnosti, jednakosti, pravnoj sigurnosti i svemu onome §to se razmatra u
okviru aksiologije prava.

Recju, sudije su od nastavnika zelele da cuju uglavnom inspirativno
misljenje o pravu. U odgovorima niko nije ni pomenuo kurseve o pisanju
presuda, tumacenju prava, razmatranje nomotehnickih detalja, ¢injeni¢no
rasudivanje, pisanje podnesaka, tuzbi i zalbi, reSavanje teskih slucajeva, otpor
politi¢kim i drugim uticajima. Opet re¢ju, niko nije ni pomenuo nastavu koja
se ti¢e tehnickog misljenja koje ima potencijal da nas usmeri u reSavanju onih
problema zbog kojih pravosuda nase i okolnih zemalja ve¢ decenijama obita-
vaju — prostoru koji se u religijsko-mitskim narativima nalazi izmedu pakla i
raja. Uz rekordno nisko poverenje u sudijsku profesiju, neverovatno visoku
percepciju korumpiranosti pravosuda, politickim postavljenjima sudija koja
jedva da se kriju od ociju javnosti, sudijsko ocekivanje kursa iz aksiologije
je farsi¢no, montipajtonovsko. Prica o pravdi, jednakosti i slobodi pravosudu
u nasem kontekstu je kao da davljeniku, na njegove vapaje da ga izbavite iz
vode, pomognete tako §to ¢ete mu dobaciti buket cveca.?

I tehnicko i inspirativno filozofsko-pravno misljenje mogu uspesno da
komuniciraju sa pravnom praksom, pod uslovom da se uobli¢e na odgovara-
ju¢i nacin. No njihova polaziSta i njihovi ishodi jesu znacajno razliciti. Kada
kazemo ,,advokatska se bave plemenitom profesijom ¢iji je cilj da se ostvari
drustvena pravda” i,,advokati rade u interesu svog klijenta i u sopstvenom inte-
resu,” obe tvrdnje na prvi pogled zvuce uverljivo na visokom nivou opstosti.
One su ipak bitno razli¢ite. Tehnickom misljenju je stalo do stvarnosti pravne
profesije, dok je inspirativnom misljenju stalo do ideala pravne profesije.

3 Najverovatnije objaSnjenje rezultata ove ankete jeste da sudije izrazavaju Zelje
koje misle da bi trebalo da imaju, a ne one Zelje koje zapravo imaju. Ozbiljnija socioloska
istrazivanja eliminiSu ovaj efekat koriS¢enjem kontrolnih pitanja, a sam efekat socijalna
psihologija zove pristrasnost drustvene pozeljnosti. Grimm, P. (2010). ,,Social Desirability
Bias”. J. Sheth, & N. Malhotra (Eds.), Wiley International Encyclopedia of Marketing. Ho-
boken, 430. NJ: John Wiley & Sons.
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No, ako se filozofija prava bavi iskljucivo idealom pravne profesije a
pravna profesija trajno odstupa od tog ideala, inspirativno misljenje moze biti
vredno ali je prakti¢no jalovo jer je daleko od stvarnosti prakse kojom se bavi.
Savremena filozofija prava upravo zbog toga nije zadovoljna inspirativnim
misljenjem, ve¢ nastoji da jedan deo svojih razmatranja ucini upotrebljivim
za pravnu praksu. Upravo su rezultati tog nastojanja, ono §to nazivam tehnic-
kim misljenjem.

Savremena filozofija prava u Srbiji (mada preciznije, na Pravnom
fakultetu Univerziteta u Beogradu) nije zadovoljna inspirativnim misljenjem.
Tehnicko-filozofsko misljenje o pravu ima svoj predmet 1 svoj metod. Predmet
jeste pravna praksa onakva kakva ona jeste. To nije idealizacijom osakacena
pravna praksa u kojoj se naziru samo najznacajnije vrednosti jedne profesije,
spekuliSe se o tome kakva bi profesija mogla da bude da bi se prigovaralo
¢lanovima esnafa S$to ne dobacuju do tog ideala, te da bi se prirodno pravo
konacno formulisalo kao profesorsko pravo koje svoj zivot pocinje i zavr-
Sava u zidovima pravnog fakulteta i pravosudnih akademija. Naprotiv, rec je
o praksi onakvoj kakvu susre¢emo u zivotu prava, sa svim njenim devijaci-
jama 1 ispravkama, usponima i padovima. Metod kojim se dobija predmet jeste
analiticki metod kojim se 1) adresiraju osnovne intuicije na kojima se pravna
praksa zasniva, a time i1 osnovni problemi te pravne prakse, 2) nalaze pravne
nauke koje tematizuju pravni poredak u njegovim razli¢itim aspektima, 3)
nalaze empirijske nauke o pravu i pravnoj praksi.

Taj realisticki i analiticki pristup diktira filozofiji prava da se, umesto
sistematizacije, interpretacije i konstrukcije ,,mrtvog slova na papiru”, posveti
1) ontoloskim pitanjima prirode drustvenog i individualnog Zivota na kojima
se zasniva pravna regulacija, a) socijalnim i socioloSkim pitanjima zasnova-
nosti prava u drustvenoj stvarnosti koja pravo stvara, b) vazenju prava u toj i
takvoj drustvenoj stvarnosti, ¢) njegovom odnosu sa drugim pravilima tog dru-
Stva 1 2) epistemoloskim pitanjima a) pravnog rasudivanja i njegove prirode
b) pravnog tumacenja i njegovih determinanti, ¢) ¢injeni¢kog rasudivanja,
uverenjima i njihovoj verovatnosti. Potonja filozofija prava se ¢ak bavi pita-
njem moguénosti rasudivanja od strane vestacke inteligencije, delatnosti bez
istinske ljudske inteligencije i sli¢cnim temama.

Predmetna i metodska usmerenja su u savremenoj filozofiji prava na
Pravnom fakultetu Univerziteta u Beogradu dovela do didaktickih, nau¢nih i
kritickih promena za trenutnu generaciju nastavnika i studenata. Didakti¢ke
promene podrazumevaju da na ¢asovima filozofije prava i srodnih predmeta na
Pravnom fakultetu gostuje daleko vise sudija, advokata i tuzilaca u odnosu na
ostale predmete. No oni ne gostuju da bi dopunili teorijsko znanje studenata,
ve¢ da bi govorili 0 onome o ¢emu najbolje znaju — svom prakticnom dela-
nju u okviru prava i svom oblikovanju prava. Takode, poslediplomske studije
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filozofije prava upisuju i pravnici prakticari koji nastoje da filozofski utemelje
i usmere svoje bavljenje pravom, razmatrajuci pitanja rasudivanja i tumacenja.
Naucne promene znace da se pravu pristupa analiticki i1 realistiCki, polazeéi
od pravne prakse kakva ona zaista jeste na osnovu pravne nauke i empirij-
skih nauka a ne od njenih inspirativnih idealizacija. Pritom su nauc¢ni problemi
1) diktirani prakti¢nim problemima s kojima se pravna praksa suoCava, a
njihovo razmatranje 2) ima za cilj da utvrde moguénosti koje stoje na raspo-
laganju pravnicima prilikom obavljanja njihovog prakti¢nog posla. Kriticke
promene podrazumevaju da se sudovi o vrednosti savremene filozofije prava
zasnivaju na najboljem nau¢nom i filozofskom objasnjenju stvarnosti prava,
tj. pravne prakse. Praksa se ne samerava na osnovu idealne slike pravnika,
pravnog sistema, suda, tuzilaca, ve¢ se identifikuju njeni problemi, eti¢ke i
dijanoeticke greske, kognitivne i druge pristrasnosti.

Inspirativno misljenje je vredno kada su pojedinacni pravnik, deo pravne
profesije ili celokupna pravna profesija u krizi, i kada je potrebno na emotivno
inspirativan nacin pobuditi volju za vladavinom prava i pravdom. Bavicu se
specificnim tehnickim misljenjem savremene filozofije prava u Srbiji.

TEHNICKO-FILOZOFSKI POGLED
NA ADVOKATSKO RASUDIVANJE

Za razliku od pravne nauke u Srbiji koja je Cesto uSuskana u kakvom-
-takvom pozitivnom pravu, a katkad ga koristi kao izgovor za zatvorenost
i jalovu autarki¢nost, filozofija prava razmatra one probleme prava u Srbiji
koji imaju univerzalnu, nau¢nu vrednost. U tom razmatranju ona polazi ili od
naucno utvrdenih ili od ociglednih €injenica.

U kontekstu advokatske profesije, te ¢injenice su da ona u Srbiji postoji,
da ima svoju tradiciju i organizaciju i da je razli¢ita od drugih pravosudnih
profesija, poglavito od sudske i tuzilacke profesije. Filozofija tematizuje one
aspekte advokatske profesije u Srbiji, i advokatske profesije drugde, koji su
univerzalni, istovetni u svim drustvima koja imaju pravo i u svim vremenima.
Konkretni aspekti advokatske profesije o kojima je re¢ mogu biti predmet
razumnog sporenja. Razumno je ipak nesporno da profesija poc¢iva na advo-
katskom rasudivanju.*

4 Pravno rasudivanje je predmet nebrojenih ¢lanaka i studija. Ograni¢i¢u se na na-
vodenje samo nekih novijih radova na kojima se ovaj deo rada zasniva: Spai¢, B. (2019).
Tumacenje prava u okviru hermeneutike Emilia Betija. Pravni fakultet Univerziteta u Beo-
gradu. Spai¢, B. (2024). Evolutionary and Static Interpretation. Research Handbook on
Legal Evolution. Edward Elgar Publishing, 341-359; Spai¢, B., Isibor, R. (2024). When
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Veé sam natuknuo da specifiéno tehnicko-filozofsko misljenje obja-
$njava pravnu stvarnost i na osnovu najboljeg dostupnog objasnjenja pravne
stvarnosti daje dobre upute za pravnu praksu. U analizi advokatskog rasudi-
vanja to misljenje polazi od jednostavnog stava da je pravno rasudivanje vrsta
rasudivanja, a da je advokatsko rasudivanje jedna vrsta pravnog rasudivanja.
Samo rasudivanje jeste misljenje koje se preduzima sa ciljem donoSenja nekog
zakljucka ili neke odluke. Pravno rasudivanje je misljenje koje se preduzima
sa ciljem donoSenja pravnog zakljuc¢ka i pravne odluke. U okviru pravnog
rasudivanja razlikujemo advokatsko rasudivanje, sudijsko rasudivanje, tuZi-
lacko rasudivanje i1 rasudivanje pravne nauke.

Advokatsko rasudivanje poseduje neke osnovne karakteristike pravnog
rasudivanja ali se od ostalih vrsta pravnog rasudivanja razlikuje po cilju koji
se njime namerava da postigne.’ Osnovni cilj advokatskog rasudivanja jeste da
se pravni slucaj formira tako da sud donese odluku koja je u najboljem inte-
resu advokatskog klijenta. Osnovno filozofsko-nau¢no pitanje advokatskog
rasudivanja stoga jeste: Koja sredstva advokati koriste da bi formirali slucaj?
Osnovno filozofsko-kriticko/evaluativno/normativno pitanje advokatskog
rasudivanja jeste: Koji je najbolji nacin da se sudija uveri da donese odluku
koja je u interesu klijenta?

Da bismo odgovorili na prvo, filozofsko-nau¢no pitanje neophodne su
analize pravne profesije kojima se filozofija bavi tek nakon §to se njima poza-
bave pravna nauka, sociologija, psihologija i socijalna psihologija. Njime se
necu posebno baviti u ovom radu jer smatram da nauka o advokatskom rasu-
divanju nije dovoljno zrela, narocito kod nas, da ponudi solidne odgovore na
koje bi se filozofija oslonila u svojim razmatranjima.®

Legal Interpretation is Not About Language. The Curious Case of Lidia Poét. Journal of
Argumentation in Context, 13(1), 131-162; Spai¢, B. (2020). Priroda i determinante su-
dijskog tumacenja prava. Pravni fakultet Univerziteta u Beogradu; Spai¢, B., Dajovi¢, G.
(2016). Pravo na obrazlozenu presudu — praksa Evropskog suda za ljudska prava. Podgo-
rica: Centar za demokratsku tranziciju; Dajovi¢, G. (2023). Osnovi pravnog rasudivanja.
Pravni fakultet Univerziteta u Beogradu; Schauer, F. (2009). Thinking Like a Lawyer. Har-
vard University Press; Walton, D., Macagno, F., Sartor, G. (2021). Statutory Interpretation.
Cambridge University Press; Beltran, J. F., Vazquez C., (eds.) (2022). Evidential Legal
Reasoning: Crossing Civil Law and Common Law Traditions. Cambridge: Cambridge Uni-
versity Press.

S Dewey, J. (1924). Logical Method and Law. Cornell Law Review, 10(1), 560-572.

¢ Drugde to nije slucaj. U pravnim porecima u kojima je uloga suda, tuzilastva i
advokature daleko znacajnija, empirijske nauke ve¢ decenijama istrazuju modele sudij-
skog, tuzilackog i advokatskog rasudivanja. Istrazivanja su rezultirala brojnim studijama
koje daju manje ili viSe precizne stavove o pravnoj profesiji: Barry, B. M. (2020). How
Judges Judge: Empirical Insights into Judicial Decision-Making (1st ed.). Informa Law
from Routledge; Cane, P., Kritzer, H. M. (eds.). (2010). The Oxford Handbook of Empiri-
cal Legal Research. Oxford University Press; Bystranowski, P., Janik, B., Prochnicki, M.,
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Drugo pitanje zavisi od prvog, ali ga mozemo zasnivati na ideji da je
advokatsko rasudivanje neraskidivo povezano sa rasudivanjem sudija. Sudij-
sko rasudivanje je vrsta pravnog rasudivanja koje rezultira autoritativhom
odlukom u pojedinacnom slucaju.” Sud rasuduje da bi doneo tri autoritativne
odluke: autoritativnu odluku o cinjenicama, autoritativau odluku o normativ-
nom znacenju pravnog teksta i konacnu odluku u slucaju.® Da bi advokatsko
rasudivanje postiglo svoj cilj, sud treba da prihvati to rasudivanje kao svoje, i
da odluku donese upravo na osnovu koji sadrzi advokatski predlog argumenata
i zakljucka koji iz tih argumenata slede.

Advokatsko rasudivanje dakle predlaze 1. jedno odredeno utvrdivanje
Cinjenica, 2. jedno odredeno tumacenje prava, 3. jednu odredenu konacnu
odluku. Odredenost svake od ovih stavki se sastoji u tome §to su advokatu
dostupna ona shvatanja, tumacenja i odluke koje su u najboljem interesu
klijenta. U pogledu utvrdivanja cinjenica normativno mozemo reé¢i da se
advokatsko rasudivanje sastoji od 1. utvrdivanja svih poznatih Cinjenica, 2.
razmatranja svih moguéih predstavljanja ¢injenica, 3. predstavljanja i argu-
mentacije u prilog predstavljanja ¢injenica koje idu u prilog klijentu a koje
¢e sud najverovatnije prihvatiti kao svoje rasudivanje. U pogledu tumace-
nja prava normativno mozemo reéi da se advokatsko rasudivanje sastoji od
1. utvrdivanja mogucih normativnih znacenja pravnog teksta, 2. razmatranja
moguéih znacenja teksta, 3. predstavljanja i argumentacije u prilog onom

et al. (2022). Do Formalist Judges Abide By Their Abstract Principles? A Two-Country
Study in Adjudication. International Journal for the Semiotics of Law — Revue internati-
onale de Sémiotique juridique, 35, 1903—1935; Keith, E., Whittington, R., Kelemen, D.,
Caldeira, G. A. (eds.). (2008). The Oxford Handbook of Law and Politics. Oxford Univer-
sity Press. Rachlinski, J. J., Wistrich, A. J. (2017). Judging the Judiciary By the Numbers:
Empirical Research on Judges. Annual Review of Law and Social Science, 13(1), 203-229;
Klein, D. E., Mitchell, G. (2010). The Psychology of Judicial Decision-Making. Oxford
University Press. Sociologija prava kod nas je u skorije vreme pocela da se bavi ovim
pitanjima, $to je rezultiralo znacajnim studijama: Spaié, B., Pordevi¢, M. (2022). Less is
More? On the Number of Judges and Judicial Efficiency. Pravni zapisi, 13(2), 421-445;
Spai¢, B., Bordevi¢, M. (2024). Who Works More, and Who Works Smarter?: Comparing
Judicial Performance in Europe. Pravni zapisi, 15(1), 121-150; Pordevi¢, M. D. (2022).
Between the Judiciary and Advocacy: Professional Preferences of Law Students in Serbia.
Socioloski pregled, 56(2), 680-708; Vukovi¢, D. (2017). Advokatura u Srbiji: Rezultati
empirijskog istrazivanja. Branic, casopis za pravnu teoriju i praksu Advokatske komore
Srbije, 1-4; Mrakov¢i¢, M., Vukovi¢, D. (2019). Internal Crisis of Judiciary? Attitudes of
Members of the Legal Professions in Croatia and Serbia Towards Judiciaries in Their Co-
untries. Politicka misao, 56(1), 75-105.

7 Spaié, B. (2020). Priroda i determinante sudijskog tumacenja prava. Beograd:
Pravni fakultet Univerziteta u Beogradu.

8 Wroblewski, J. (1992). The Judicial Application of Law. Springer; Spai¢, B. (2020).
Priroda i determinante sudijskog tumacenja prava. Beograd: Pravni fakultet Univerziteta u
Beogradu.
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tumacenju teksta koje najvise ide u prilog klijentu i koje ¢e sud najverovatnije
prihvatiti kao svoje rasudivanje. U pogledu donoSenja kona¢ne odluke advokat
1. utvrdene i uverljive ¢injenice povezuje sa utvrdenim i uverljivim tumace-
njem prava da bi u najboljem interesu klijenta 2. argumentovano predlozio
sudu ishod spora.

Time se za potrebe ovog teksta zavrsava analiticki posao filozofije prava
1 pocinje njen kriticki posao potencijalnog usmeravanja advokatske prakse.
Na osnovu prethodnog razmatranja mozemo, dakle, izvesti i neke zakljucke o
tome Sta advokat treba da zna da bi uspesno izlozio razloge koji treba da uvere
sud da postupi u korist klijenta.

Advokat treba da zna koja sredstva tumacenja i koje oblike rasudi-
vanja koriste sudije i na koji na¢in. Sudije su uverene da je njihov osnovni
zadatak da primene postojeée pravo osim u onim slucajevima u kojima je
doslovna primena postojeeg prava u suprotnosti sa onim §to smatraju veoma
znacajnim. Doslovna primena postojeCeg prava u Srbiji podrazumeva pre-
tezan a) znacaj sistemskog tumacenja zakonskih tekstova i b) oslanjanje na
dominantna stanovista sudske prakse. Sistemsko tumacenje podrazumeva da
se sudije prilikom tumacenja, tj. prilikom utvrdivanja normativnog znacenja
izvora prava pretezno oslanjaju na tekstove istog izvora prava i drugih izvora
prava. Srpski sudija ¢e se potruditi da pokaze da je njegova odluka zasnovana
isklju¢ivo na tekstu koji je zakonodavac proizveo. To je posledica ¢inovnic-
kog mentaliteta i nesklonosti da se sudijskom aktivnoS$¢u proizvede bilo kakav
sistemski ili drustveni efekat koji bi po znacaju bio §iri od konkretnog slucaja o
kom se odlucuje. Jo§ jedna posledica nesklonosti ka ,,talasanju* jeste i psiholo-
ski efekat ,,usidrenja‘““ na osnovu kog sudije uporiSte za svoj stav o ¢injenicama
i o pravu utemeljuju u dominantnom shvatanju pravne prakse. Primer tog
efekta jeste, recimo, razlikovanje izmedu ozbiljne i uslovne pretnje u krivic-
nom pravu, ili dispozitivnih i imperativnih odredaba u okviru obligacionog
prava. Praksa postoji i retko je predmet preispitivanja. Strukturno posmatrano,
uspesna je ona advokatska argumentacija koja se zasniva na predlaganju sudu
onog znacenja pravnih izvora i onog narativa o ¢injenicama koji su zasnovani
na 1. neposredno primenjivom izvoru prava, 2. ostalim povezanim izvorima
prava u okviru grane prava, 3. izvorima prava iz druge grane prava ukoliko
uverljiv odgovor ne postoji u okviru neposrednog izvora koji se tumaci i,
konac¢no, u 4. dominantnom shvatanju prava koje imaju sudije u Srbiji.

Advokat treba da zna Sta motivise sudijsko rasudivanje. No, empirij-
ska nauka o pravu i filozofija prava su u potpunosti osporile ideju po kojoj su
sudije logicki automati koji na osnovu postojeceg prava i utvrdenih ¢injenica
logicki valjano donose zakljucke o konkretnom slucaju.’ Njihove odluke su

° Barry, M. B. (2020). How Judges Judge: Empirical Insights into Judicial Decisio-
n-Making (1st ed.). Informa Law from Routledge.
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odluke u pravom smislu te reci. Sudije uvek imaju izbor u pogledu norme koju
¢e primeniti, objasnjenja Cinjenica koje ¢e prihvatiti i konacne odluke i odluke
o sankciji koju ¢e izreci. Taj se izbor moze suziti tekstovima izvora prava ali
se ne moze ukinuti.'” Prakti¢no to zna¢i da advokat, ukoliko zeli da ostvari
interes svog klijenta, a time, posredno, i svoj interes, mora voditi racuna ne
samo o onim uticajima koji logicki i argumentativno uticu na sudsku odluku,
vec 1 o vanpravnim uticajima na sudsku odluku koji mogu biti odlucujuéi i pri-
likom izbora prava, objasnjenja ¢injenica i izricanja kona¢ne presude.

Medu tim uslovima imamo neke koje smatramo opravdanim i neke koje
smatramo neopravdanim. Kada na sudijsko rasudivanje utice misljenje nekog
istaknutog profesora prava, skloni smo da smatramo da je taj uticaj opravdan.
Kada na sudijsko misljenje utice javna re¢ politiCara na celu izvr$ne vlasti
skloni smo da mislimo da je taj uticaj neopravdan. Neopravdani uticaji na
sudijsko rasudivanje se najcesce pojavljuju u vidu emocija, pristrasnosti i pre-
ferencija koje dovode do toga da sudijska odluka izgleda na odredeni nacin.
Istovremeno, to nisu faktori na koje advokat moze uticati, ali se moZe na njih
osloniti i prilagoditi svoj slucaj.

Advokat treba da ustanovi odnose poverenja i ,,simpatije“ sa sudom.
Konacno, tre¢i faktor koji odluc¢ujuce odreduje sudijsko rasudivanje jeste pove-
renje i simpatija koju advokat moze izazvati u odnosima sa sudijama. Ljudska
karakteristika da je lakSe prihvatiti argument onog kome se veruje i onog ko
je predmet simpatija poznata je bar od Isokrata, jednog od znamenitih antickih
retora i oratora. Isokrat je pisao da ,,ovek koji Zeli da uveri druge ljude mora
voditi racuna o pitanjima karaktera; svak zna da reci nose vecu tezinu kada ih
izgovori ¢ovek koji ima dobru reputaciju. Osim pravno regulisanih, formal-
nih odnosa koji se uspostavljaju izmedu sudova i advokata, postoji ogroman
broj neformalnih normi koje reguli$u odnose u okviru pravosuda. Na osnovu
tih odnosa lica na izdrzavanju krivi¢nih sankcija jedni drugima preporucuju
advokate, advokati znaju u kom sudu imaju dobre Sanse za uspeh a u kom ne,
pripravnici znaju Sta mogu da ocekuju od odredenog principala, sudije nizih
sudova znaju kako ¢e reagovati visi sud na idiosinkraticnu presudu koja se
ne zasniva na uobicajenim, naviknutim nacinima presudivanja. Sadrzaj ovog
skupa neformalnih normi koje regulisu pravosude nije u postupnosti utvrden
od strane empirijske nauke, ali je njegovo postojanje u svim oblastima Zivota
nesporno. Na osnovu tih pravila koja pravnici-prakti¢ari saznaju, usvajaju ili
im se aktivno opiru u toku rada u pravosudu, advokat moze da stvori sliku o
tome kakve odnose moze da razvije sa sudom i $ta od suda moze da ocekuje sa
stanovista interesa svog klijenta.

10 Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Pravni fakul-
tet Univerziteta u Beogradu.
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TEHNICKO-FILOZOFSKI POGLED
NA VESTACKU INTELIGENCILJU

Druga ilustracija pristupa filozofije prava o kom sam u uvodnim delo-
vima rada govorio, podrazumeva bavljenje pitanjem koje u vreme pisanja
ovog teksta (prva polovina 2024. godine), budi znacajno interesovanje u
okviru advokatske profesije — pitanje prava i veStacke inteligencije.

Advokati i pravnici uopste, osim ako nisu obozavaoci nau¢ne fantastike,
sasvim retko znaju za test vestacke inteligencije koji je u ¢lanku objavljenom
1950. godine napravio Alan Tjuring (Alan Mathison Turing), pionir kompju-
terske nauke.!" Tjuring je naime smatrao da se potvrda da masina pokazuje
inteligenciju koja se ne razlikuje od ljudske inteligencije moze dobiti jedno-
stavnom proverom. Test podrazumeva da osoba koja se testira paralelno vodi
razgovor sa masinom koja se testira i sa osobom, tako da mu nije unapred
saopSteno koji razgovor vodi sa masSinom a koji sa osobom. Ako testirana
osoba ne moze da razlikuje odgovore na pitanja koja daje masina od odgo-
vora na pitanja koje daje osoba, mozemo biti sigurni, smatrao je Tjuring, da
masina pokazuje znakove inteligencije koja je sasvim nalik ljudskoj. 23. jula
2022. godine Gugl je otpustio inZenjera Blejka Lemojna (Blake Lemoine),
zaposlenog u odeljenju za ,,odgovornu® vestacku inteligenciju, zbog tvrdnji da
je tadasnja verzija vesStacke inteligencije stekla samosvest. Lemojn je naime
objavio razgovor sa tada tajnim modelom vestacke inteligencije na osnovu kog
je razvio uverenje da je VI s kojom je razgovarao postala svesna sebe.!?

Ve¢ ova prica prima facie ukazuje na to da modeli vestacke inteligencije
prolaze Tjuringov test, Sto na neki nacin ¢ini opravdanim pitanje koje pravnici u
poslednje vreme postavljaju: Hoce li veStacka inteligencija zameniti pravnike?

Prva konstatacija realisticke i1 analiticke filozofije prava jeste da je
pitanje nedovoljno precizno da bi dobilo nedvosmislen odgovor. Da bi se pre-
ciziralo, neophodno je utvrditi 1) u ¢emu se sastoji pravnicka delatnost uopste
i advokatska delatnost posebno, 2) koje su sposobnosti vestacke inteligencije
koja nas zabrinjava. Tek tada moZemo dobiti neke provizorne odgovore na
OVO 0Snovno pitanje.

Da bi zamenila pravnika, neophodno je da je veStacka inteligencija u
stanju da rasuduje kao pravnik. Videli smo da tehni¢ko-filozofska pozicija

" Turing, A. M. (1950). Computing Machinery and Intelligence. Mind, 49.

12 Cameron, J., Bergen, B. (2023). Does Gpt-4 Pass the Turing Test?. Proceedings of
the 2024 Conference of the North American Chapter of the Association for Computational
Linguistics. Human Language Technologies. NAACL, 5183-5210; Sejnowski, T. J. (2023).
Large Language Models and the Reverse Turing Test. Neural Comput, 35(3), 309-342;
Savage, N. (2024). Beyond Turing: Testing Systems for Intelligence. Communications of
the ACM, 67(9), 10-12.
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povlaci da je osnovni cilj advokatskog rasudivanja taj da formira pravni slucaj
tako da sud donese odluku u najboljem interesu klijenta. To podrazumeva
da advokat na osnovu prethodnog znanja predlozi jedno odredeno shvatanje
¢injenica, jedno odredeno tumacenje prava i jednu odredenu konacnu odluku
i da ih obrazlozi tako da budu prihvatljive sudu. Jedan deo posla o kom je re¢
se a) zasniva na pravnickom obrazovanju koje nas u¢i osnovama pravnicke
delatnosti, osnovnim principima na kojima se pravo zasniva; b) drugi deo
posla se sastoji u moguénosti identifikacije i interpretacije relevantnih prav-
nih pravila; ¢) treé¢i deo pravnog posla se ogleda u sposobnosti da se u moru
¢injenica identifikuju one koje su relevantne sa stanovista pravnih propisa;
d) Cetvrta sposobnost podrazumeva da rasudivanjem na osnovu prava i na
osnovu ¢injenica dodemo do odredenog zakljucka; e) konacno, advokat mora
da bude u stanju da svaki od prethodnih koraka obrazlozi na nacin koji je pri-
hvatljiv sudu. Ova perspektiva nam omogucava da identifikujemo sposobnosti
koje vestacka inteligencija mora da ima da bismo uopste mogli da govorimo o
tome da bi u nekoj od prethodno navedenih aktivnosti mogla da zameni ljud-
sku inteligenciju.

Kada danas govorimo o vestackoj inteligenciji mislimo pre svega na
velike jezicke modele kakav je GPT-4 koji je u osnovi ChatGPTija. Bez
razmatranja detalja, veliki jezicki modeli jesu softverske neuralne mreze
napravljene da podrazavaju funkcionisanje ljudskog mozga, koje su trenirane
na nezamislivo velikoj koli¢ini podataka. Kombinacija softverskog dizajna i
stotina milijardi podataka omogucava proizvodima koji su zasnovani na toj
tehnologiji da komuniciraju sa korisnicima na nain koji je sasvim sli¢an
meduljudskoj komunikaciji.

Vestine pravnog rasudivanja GPT-4 ve¢ su 2022. godine testirane u
odredenoj meri ¢ak i pre javne dostupnosti ChatGPT-a."* UBE je standardizo-
vani pravosudni ispit u Cetrdeset jednoj drzavi Sjedinjenih Americkih Drzava.
Rezultati koje je na ovom testu ostvario GPT-4 su bolji od rezultata 90 % kan-
didata koji polazu pravosudni ispit. Zakljuc¢ak autora tog testiranja jeste da

,»-..veliki jezi¢ki modeli mogu ispuniti standard koji se primenjuje na advo-
kate u gotovo svim jurisdikcijama u Sjedinjenim Drzavama reSavanjem
slozenih zadataka koji zahtevaju duboko pravno znanje, razumevanje Citanja
i sposobnost pisanja.“'*

U septembru 2023. godine autori LegalBench su izradili referentnu vred-
nost za pravne sposobnosti koja se sastoji od 162 zadatka koji mere specificne
vrste pravnog rasudivanja. Od tri komercijalna modela koji su testirani, GPT-4

13 OpenAl (2023). Gpt-4 Technical Report. arXiv, 2303.08774v3.

14 Katz, D., Bommarito, M., Gao, S., Arredondo, P. (2023). GPT-4 passes the Bar
exam. SSRN Electronic Journal.
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je imao najbolje rezultate sa znacajnom razlikom. U identifikaciji problema
na skali od 100 dobio je rezultat 82,9, identifikaciji pravila 59,2, zaklju¢cima
89,9, tumacenju 75,2 i retorickom 79,4. lako su suzdrzani u svojim zakljuc-
cima, autori ukazuju na to da postoji znacajan prostor za poboljSanje vestina
LLM pravnog zaklju¢ivanja koje bi ih moglo dovesti u sklad s pravnicima.'®

Za one koji su skepti¢ni prema testovima koje, uostalom, sprovode inze-
njeri, i prema analitickim orudima filozofije prava, grupa inZenjera i pravnika
u Australiji je pre par nedelja objavila istrazivanje sposobnosti velikih jezickih
modela u poredenju sa omiljenim pravnim eksperimentalnim subjektima — pri-
pravnicima. Istrazivaci su zakljucili da su u trenutnom stanju i bez posebnog
treninga komercijalni veliki jezicki modeli bolji ne samo od pripravnika, ve¢ i
od mladih advokata i spoljnjih saradnika u razumevanju ugovora i identifiko-
vanju pravnih problema u njima.'¢

Konacno, u testiranjima koja su sprovedena kod nas, zakljuceno je da
veliki jezicki modeli, tj. ChatGPT pokazuje sposobnosti simuliranja pravnog
rasudivanja na velikom broju primera u kojima je razlika izmedu pravnog
rasudivanja i svakodnevnog rasudivanja najjasnija. Uz odgovarajuéi zahtev, tj.
»prompt®, ¢ak i modeli koji nisu posebno razvijeni za upotrebu u pravne svrhe,
pokazuju zavidne sposobnosti rasudivanja polazeé¢i od nekih osnovnih pravnih
pravila, principa, i utvrdenih ¢injenica. Modeli koji su posebno razvijeni za
pravno rasudivanje su pritom dostupni samo komercijalno uz visoke naknade
usmerene pretezno na velike advokatske firme.!”

Na kraju moZemo da odgovorimo i na neka od osnovnih pitanja koja se
u pravnoj praksi postavljaju u vezi sa upotrebom vestacke inteligencije.

a) Da li znanje velikih jezickih modela moZe da parira znanju
pravnika? Da. Sa stanoviSta raspolaganja odgovaraju¢im informacijama,
koje pravnici savladavaju u toku pravni¢kog obrazovanja i pravnicke prakse,
sasvim je izvesno da se bilo koji savremeni model vestacke inteligencije nalazi
u prednosti u odnosu na bilo kog pojedinacnog pravnika. Naravno, to ne po-
drazumeva i1 normativno stanoviste da bi velike jezicke modele trebalo uklju-
¢iti nekriticki u pravnu praksu.

b) Da li veliki jezicki modeli mogu da identifikuju i protumace
pravne tekstove? Da. Relativna neusmerenost velikih jezickih modela znaci
da je od njih tesko dobiti pouzdane odgovore na pitanja koja se ticu tacne

15 Guha, N., Nyarko, J., Ho, E. D. et. al. (2023). Legalbench: A Collaboratively Built
Benchmark for Measuring Legal Reasoning in Large Language Models. arXiv.

16 Martin, L., Whitehouse, N., Yiu, S., Catterson, L., Perera, R. (2024). ,,Better Call
Gpt, Comparing Large Language Models Against Lawyers. arXiv.

17 Spai¢, B., Jovanovi¢, M. (2024). Artificial reason and artificial intelligence: The
legal reasoning capabilities of GPT-4. Anali Pravnog fakulteta Univerziteta u Beogradu,
72(3), 383422
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identifikacije pravnih pravila. Razvoj novih modela i tehnika koje poveéavaju
pouzdanost jezickih modela ¢e neumitno dovesti do precizne identifikacije
pravnih normi.

¢) Da li veliki jezi¢ki modeli mogu da uoce pravne probleme u opi-
sima cinjenica koji su im dati? Da. Dokumentarna grada, audio i video
materijal ve¢ postoje¢im modelima vestacke inteligencije moze biti obra-
dena na visokom nivou, koji je ili uporediv ili ve¢i od nivoa obrade koji je
ljudski mogué¢.

d) Da li veliki jezi¢ki modeli mogu da poveZu pravo i ¢injenice tako
da donesu zakljucak o pravnoj posledici? Da. Na upit, ChatGPT daje pri-
licno pouzdan odgovor o tome na koji nacin treba pravno rasudivati, a na
osnovu ¢injenica i pravnih pravila uspeva da donese zakljucke, kao i da ponudi
alternative mogucnosti za zakljucivanje.

e) Da li veliki jezicki modeli mogu da ponude razloge u prilog zaklju-
¢aka koje su predstavili? Da. Temeljni modeli, oni koji su dostupni najsiroj
publici, danas nisu dovoljni da proizvedu celokupno obrazloZenje svih pravnih
odluka koje donesu. Razlog za to jeste sto su odgovori koje daju modeli gene-
ricki, zbog odsustva posebnog treninga za pravna pitanja. Ipak, nesumnjivo je
da modeli koji nisu posebno trenirani za pravo uspevaju da proizvedu odgo-
vore koji su sasvim sli¢ni pravnim odgovorima i pravnim obrazlozenjima.

Uprkos svim ovim pozitivnim odgovorima, konacan odgovor na pita-
nje koje se u struci u poslednje vreme cesto postavlja je po mom sudu ipak
negativan, iz bar jednog razloga. Postoji, naime, jo$ jedan uslov za moguénost
zamene pravnika. Inspirisan Tjuringovim testom, 1991. godine je jedan drugi
pionir u istrazivanju vestacke inteligencije u pravu, Jap van den Herik (Jaap
van den Herik) pokusao je formuliSe sli¢an test za sposobnost racunara da
rasuduju kao pravnici.'”® Za zaklju¢ak da raGunar moze pravno da rasuduje, pa
eventualno i da zameni pravnike, po Van den Heriku nije dovoljan pozitivan
odgovor na prethodna pitanja, ve¢ je neophodno da je masina u stanju da bar
tri meseca daje pravne savete. U trenutnom stanju tehnologije, svim modelima
vestacke inteligencije nedostaje dugoro¢na pouzdanost, koja je neophodan
uslov za obavljanje pravnickih profesija.

Naravno, filozofija prava ne okoncava svoj posao dajuéi realisticki i
analiticki odgovor na pitanje Sta je advokatsko rasudivanje i da li veStacka
inteligencija moze da zameni pravnike. Filozofiji ¢e, po pravilu, biti daleko
interesantnije da razmotri pitanje moze li se kod VIM identifikovati neka
namera, ili bilo koje drugo mentalno stanje; Sta zaista znaci rasudivanje i da
li se metod koji veliki jezicki modeli koriste za proizvodnju teksta na bilo
koji nacin podudara sa nacinom na koji ljudski mozak proizvodi govor; da

18 Van den Herik, H. J. (1991). Kunnen computers rechtspreken?. Gouda Quint.
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li unutrasnje funkcionisanje modela uopste mozemo nazvati rasudivanjem ili
je re¢ o prostom kombinovanju materijala na kom su modeli trenirani;" da li
vestacka inteligencija proizvodi pravni materijal u skladu sa nekim moralnim i
pravnim obzirima i principima koji su nam od posebnog znac¢aja.?

Umesto odgovora koji moraju biti zasnovani na trajnijem radu i istra-
zivanju, ponudi¢u vam jedan primer i jedno pitanje. Kada se komercijalno
dostupna placena verzija ChatGPT zamoli da postupa kao sudija i unese se
opis ¢injeni¢nog stanja i pravni tekst koji odgovaraju ¢injenicnom stanju i
pravu koje je primenjivo na jedan slucaj iz 2023. koji se odigrao u Srbiji i o
kom u ovom broju ¢asopisa govori Goran Dajovié:

Cinjenice su sledece: Osoba je u okviru jedne protestne Setnje bacala
jaja na mural koji prikazuje osudenog ratnog zlocinca. TuZilac je teretio za
prekrsaj sadrzan u slede¢em pravnom tekstu: Ko nepristojnim, drskim ili bez-
obzirnim ponasanjem narusava javni red i mir ili ugrozava imovinu ili vreda
moral gradana — kaznice se novéanom kaznom od 10.000 do 150.000 dinara
ili radom u javnom interesu od 80 do 360 casova.

Dobijamo slede¢i odgovor, koji vam prenosim u skra¢enom obliku:

Pravno pitanje: Da [i je ¢in bacanja jajima na mural, u kontekstu
javnog skupa, predstaviljao narusavanje mira ili ¢in uznemiravanja javnosti
kako je definisano ovim zakonima?

Pravno pitanje: Balansiranje prava na slobodu izrazavanja sa obave-
zom da se ne remeti javni red i mir. Cin bacanja jajima na mural koji prikazuje
osudenog ratnog zlocinca moze se tumaciti kao oblik politickog ili drustve-
nog protesta.

Odluka i obrazlozenje: Da bismo doneli odluku, neophodno je proce-
niti: kontekst: Da li je ¢in bacanja jaja nameravan kao simbolican protest ili
Jje podsticao nasilje, mrznju ili remeti javni mir? Uticaj: Da li je ¢in prouzro-
kovao znacajnu Stetu na imovini? Da li je to moglo da podstakne nasilje ili
mrznju u javnosti?

Preliminarni zakljucak: Da je cin bio cisto simbolican, uz nanosenje
minimalne fizicke Stete, a ne podsticanje na nasilje ili mrznju, mogao bi biti

1 Macmillan-Scott, O., Musolesi, M. (2024). (Ir)rationality and Cognitive Biases
in Large Language Models. Royal Society Open Science, 11(6); Zhiwei, F., et al. (2023).
LawBench: Benchmarking Legal Knowledge of Large Language Models. arXiv; Mitchell,
M., Palmarini, B. A., Moskvichev, A. (2023). Comparing Humans, GPT-4, and GPT-4V
on Abstraction and Reasoning Tasks, arXiv, Proceedings of the LLM-CP Workshop, AAAI
2024; Turpin, M., Michael, J., Perez, E., Bowman, S. R. (2023). Language Models Don’t
Always Say What They Think: Unfaithful Explanations in Chain-Of-Thought Prompting.
arXiv.

2 Almeida, G. F. C. F., Nunes, J. L., Engelmann, N., Wiegmann, A., Aratjo, M.
(2024). Exploring the Psychology of LLLMs’ Moral and Legal Reasoning. Artificial Intel-
ligence, 333.
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zasticen pravom na slobodu izrazavanja, s obzirom na kontekst politickog ili
drustvenog komentara. Medutim, ako je radnja narusila javni mir, podstakla
mrznju ili prouzrokovala znacajnu Stetu, mogla bi da potpadne pod krivicnu
odgovornost za vandalizam ili nasilno ponasanje.

Konaéna odluka: Bez citiranja posebnih zakonskih odredbi i zasnova-
nih iskljucivo na opstim principima, ako delo nije podsticalo nasilje, mrznju
ili je dovelo do znacajne imovinske Stete, i bilo je u kontekstu izrazavanja
politickog ili drustvenog neslaganja, potencijalno bi se moglo smatrati obli-
kom zasticenog izrazavanja. Medutim, svaka odluka bi morala da uzme u
obzir konkretne dokaze u vezi sa namerom, kontekstom i uticajem dela, uklju-
Cujuci reakciju javnosti i prirodu skupa. Za konacnu pravnu odluku bilo bi
neophodno detaljno ispitivanje dokaza, izjava svedoka i citiranih konkretnih
pravnih statuta. Ovom odlukom pokusava se uskladiti osnovno pravo na slo-
bodu izrazavanja sa potrebom odrzavanja javnog reda i zastite imovinskih
prava u skladu sa srpskim zakonom.

Ovakvi primeri, filozofiji i filozofiji prava mogu da postave klju¢no
pitanje — ¢emu nas vesStacka inteligencija moze nauciti o nama samima, o
nasim kognitivnim sposobnostima, o nasem rasudivanju i pravnom rasudi-
vanju. Poredenje odgovora ChatGPT i misljenja sudije suda za prekrSaje u
slu¢aju Aide Corovi¢, postavlja nam jedno prakti¢no pitanje koje se saZeto
moze postaviti na slede¢i nacin: Prolaze li sudije u Srbiji Tjuringov test?

ZAKLJUCCI

Aristotel je u Nikomahovoj etici razlikovao dve vrste vrlind. Moralne
vrline su po njemu stanja ili nastrojenosti, tendencije da se postupi na odre-
deni nacin. U te vrline koje nas ¢ine nadarenim za moralno delovanje Aristotel
ubraja hrabrost, umerenost, velikodusnost, strpljenje, istinitost, duhovitost,
skromnost, pravednost i druge. Stagiranin je, za razliku od Platona i Sokrata,
insistirao na tome da se te vrline ne mogu nauciti u strogom smislu te reci,
veé se samo mogu steci i oblikovati u toku zivota. ObjaSnjavao je i to da one
prosto predstavljaju nastrojenosti, koje u svakoj pojedinacnoj situaciji ne
moraju rezultirati moralno dobrim delom. Da li ¢e se ove vrline ostvariti, po
Aristotelu zavisi pre svega od toga da li posedujemo jednu drugu grupu vrlina,
koje naziva intelektualnim. Intelektualne vrline su razumevanje (nous), znanje
(episteme), mudrost (sophia), razboritost (phronesis) i umesnost (techne). Za
razliku od moralnih vrlina, intelektualne vrline se uce. Koris¢enjem etickih
vrlina na osnovu intelektualnih vrlina sticemo navike koje postaju redovna
praksa, a time 1 sastavni deo naseg karaktera.
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Moglo bi se re¢i da tehnicka filozofija prava insistira na razvoju intelek-
tualnih vrlina. Njeni zadaci iz perspektive pravne prakse, ti€u se razumevanja,
znanja, mudrosti, razboritosti i umesnosti koje su neophodne za prakticno
-pravno delovanje.

Prvi zadatak filozofije prava jeste da dozvoli pravu i pravnoj praksi,
pravnoj nauci i empirijskoj nauci o pravu da sami govore, tj. da utvrdi pravo
onakvo kako ono jeste. To je realistiCka crta savremene filozofije prava.
Tvrdio sam da u slucaju advokatskog rasudivanja to znaci da je neophodno
odrediti prirodu advokatskog rasudivanja. Ona se sastoji u tome da advokatsko
rasudivanja za cilj ima da uveri sud u ono tumacenje prava, ono objasnjenje
¢injenica i onu kona¢nu odluku koja je u najboljem interesu advokatskog
klijenta. U slucaju vestacke inteligencije, tvrdio sam da je osnovni zadatak
filozofije prava da u razmatranju pode od najboljeg nau¢nog znanja o vestac-
koj inteligenciji i o njenim sposobnostima u oblasti prava.

Drugi zadatak filozofije prava jeste da analiti¢ki preispita postojece
pravo 1 postoje¢u pravnu praksu, tj. ono Sto je utvrdeno u pravnoj nauci i
empirijskoj nauci o pravu. U pogledu advokatskog rasudivanja sam tvrdio da
nas to preispitivanje dovodi do zakljucka da uspeh slucaja u korist klijenta
zavisi od a) poznavanja prava, b) poznavanja sudije, ¢) poznavanja logike i
socijalne psihologije konkretnog sudije. U pogledu vestacke inteligencije, to
podrazumeva razmatranje uslova pod kojima tehnologija moze da ucestvuje
u pravnickom rasudivanju o pravu i u pravu. Videli smo da su te sposobnosti
impresivne 1 da se ve¢ sada moze ocekivati da veliki jezicki modeli znacajno
ucestvuju u pravnickom poslu, ali i da trenutno postoje neka premostiva ogra-
nicenja vestacke inteligencije u pravu.

Treéi zadatak filozofije prava jeste da kriticki usmeri postojece pravo
1 postoje¢u pravnu praksu na osnovu onih saznanja koja joj omoguéavaju
tacno i realno sagledavanje pravne stvarnosti i njeno analiticko razmatranje.
Savremena filozofija prava se pritom koncentriS§e na propuste u pravhom
rasudivanju i njihovom ispravljanju. Ti se propusti pojavljuju ili kao logicke
1 argumentativne greske u rasudivanju ili kao kognitivne distorzije, pristra-
snosti. Obavljaju¢i svoj kriticki poziv, i filozofija prava pravno rasuduje sa
namerom da uputi praksu u nacine na koje se greske mogu izbeci a pravna
praksa poboljsati.

U tome se sastoji tehnicki, racionalni karakter filozofije prava. No,
advokati nisu ni strojevi za pravno rasudivanje, ni stohasticki papagaji, a
vrline koje se od pravnika ocekuju nisu samo intelektualne ve¢ i moralne.
Postoje okolnosti u kojima se celokupan nastup na sudu ne moze zasnovati
na postoje¢im argumentima, na postoje¢im praksama, na postojec¢im uvreze-
nim stanovistima, na nau¢enom znanju. U tim slucajevima, advokat je pozvan
da insistira na tome da se uz ostvarenje povoljnog rezultata za svog klijenta,
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ostvari 1 pozitivan rezultat za pravo i za drustvo. Nekada i same okolnosti
slucaja, i slozenost polozaja klijenta, dovode advokata u naizgled bezizlaznu
situaciju u kojoj, upravo zarad najboljeg interesa klijenta, mora izabrati onu
odbranu ¢iji je uspeh neizvestan, ali koja moze dovesti ne samo do ostvarenja
jednog licnog interesa, ve¢ 1 do ostvarenja obecanja racionalnosti i logi¢nosti,
razboritosti 1 pravednosti, do suprematije moralno i racionalno vrednog prava.

Inspirativna filozofija prava, pod uslovom da je dovoljno uticajna u
pravnoj praksi i u javnom prostoru, tada ima potencijal da uobli¢i i naglasi
one vrline koje su u tim situacijama neophodne, i da pobudi kod auditori-
juma nastojanje da se ta vrlina ostvari. U takvim situacijama pravna stvarnost
dobija najboljeg saveznika u inspirativnom filozofskom razmatranju pravnih
vrednosti. To je istovremeno i tacka u kojoj inspirativno misljenje filozofije
prava privremeno dobija uslovnu prednost u odnosu na tehnicko misljenje filo-
zofije prava, 1 postoje dobri razlozi da se njeni inspirativni aspekti filozofije
prava iskoriste da bi se postigle svrhe koje nadilaze interes klijenta i advokat-
sku nadoknadu.
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INTRODUCTION: PHILOSOPHY OF LAW
AND LEGAL PRACTICE

The philosophy of law represents reflection on law. Whenever we think
by posing a question to which the legal texts of a legal system provide no
answer, we are reasoning philosophically. We are also reasoning philosophi-
cally when we challenge the philosophy of law and its relevance for law. In
most cases, this reflection places the law within the context of collective inten-
tional action and the individual relationship toward a given legal system. The
philosophy of law outlines this context when, for example, it states: 1) that
legal subjectivity can be attributed to anything, provided there is a valuable
goal to be achieved by doing so,' or, for example, 2) that a judge decides based
on the law subject to the influence of institutional, informally normative, and
epistemic determinants of judicial reasoning.”

The author is convinced that what is stated above is true. At the same
time, it is completely incomprehensible to virtually anyone, including those
engaged in legal practice. In order for legal-philosophical reflection to truly and
directly engage with legal practice, two fundamental conditions must be met:

1) The philosophy of law must be driven by topics that originate from
legal practice and are closely related to it. The philosophy of law is indeed a
theoretical discipline that seeks to explain a particular practice that we call
legal. If it is driven by topics that are not in any way related to practical legal
problems, it becomes like scholastic debates, which may have value but also
carry a strong tendency to turn into trivial pedantry and hair-splitting.

A lawyer, of course, may find some philosophical question or debate
interesting even if it has no immediate connection to practical legal problems,
legal practice, or legal science. However, in those situations, the lawyer does
not approach the problem in their capacity as a lawyer but as an amateur phi-
losopher. Similarly, a legal philosopher may find a question from the history
of philosophy interesting. Yet, in that case, the legal philosopher is not acting
in that capacity but rather as a historian or historian of philosophy. In both
cases, the lawyer and the philosopher step outside the boundaries dictated by
the legal problem and lose their specific subject of engagement or research.

2) The philosophy of law must present its findings concerning legal prac-
tice and its problems in a way that is comprehensible to lawyers. Reflection
on law often requires a conceptual apparatus that is not readily available to
lawyers themselves. A good lawyer masters terms, definitions, and institutions

"' Kurki, V. (2019). Theory of Legal Personhood. Oxford University Press.
2 Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Faculty of
Law, University of Belgrade.
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within the framework of the legal system. However, the explanation, justifica-
tion, and critique of law almost invariably require methodology and concepts
that cannot be found within the framework of law itself. Thus, a lawyer may
provide a sound explanation of the concept of culpability and punishment
within the system, but culpability and its connection to punishment cannot be
explained without fundamental ethical, epistemological, and ontological con-
siderations, which at times are also based on empirical knowledge from the
social and natural sciences. Similarly, the concept of an obligation is well-
known to every civil lawyer, but its explanation is impossible without stepping
outside the boundaries of legal terminology and legal forms of reasoning.

However, legal-philosophical stepping beyond the conceptual apparatus
of lawyers and the law carries with it a serious risk. Like any discipline, phi-
losophy has its own terminology, which is foreign to lawyers, overly technical,
and removed from concrete disputes, positions, and legal problems. Admit-
tedly, like law, philosophy demands conceptual rigor and precision. However,
unlike law, the expression of such conceptual rigor and precision is not sub-
ject to the judgment of authoritative institutions but rather to the authority of
the philosophical and scientific community. Communication between law and
philosophy is therefore problematic from the very outset. It requires either a
thorough acquaintance of lawyers with philosophy and its terminology or a
consistent and lasting effort by legal philosophers to translate philosophical
insights into language that is familiar to lawyers.

In the understanding of the philosophy of law that the author advo-
cates, the epistemic and intellectual duty of legal philosophers is to convey
their knowledge to lawyers in a way that is familiar and comprehensible to
them — using language that is sufficiently foreign to spark interest, yet familiar
enough not to cause confusion and rejection. Philosophers generally shy away
from such language because it is unfamiliar to them and, at times, because
they believe that simplicity trivializes philosophical problems. The issue of
the style in which philosophical problems are presented is, after all, entirely
separate from the issue of the truth of philosophical insight. However, if the
language of philosophy is entirely incomprehensible to legal practice, the
philosophy of law loses touch with that very practice, which is precisely its
subject of reflection.

This paper is divided into two parts. 1. The first part will address the
difference between technical and inspirational legal-philosophical reflection,
asserting that technical legal-philosophical reflection is directly relevant to
legal practice. 2. The second part of the paper will focus on two legal-phil-
osophical topics — lawyers’ reasoning and artificial intelligence — in order to
illustrate the approach to the philosophy of law that the author advocates.
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TECHNICAL AND INSPIRATIONAL REFLECTION ON LAW

Every reflection on law serves a purpose. Depending on the purpose that
reflection aims to achieve, a distinction can be made between inspirational and
technical reflection. Inspirational reflection is aimed at awakening an emotion
in the audience, which hopes to steer them in a desirable direction of thought
and action. Technical reflection is aimed at solving a problem. The prerequi-
site for inspirational reflection is mastery of rhetorical skills and knowledge of
individual and social psychology, which can produce an effect on the audience
being addressed. The prerequisite for technical reflection is factual, empirical,
scientific knowledge about the problem being solved. Sometimes it is possible
to solve a problem by accident, without sufficient knowledge of it. However,
as a rule, the more we know about the problem, the greater the likelihood that
we will correctly choose the means to resolve it.

Inspirational reflection is always in fashion. It sounds more scholarly,
appears more refined, is more melodic and popular, suitable for large gath-
erings. A few years ago, a judicial educational institution from the region
conducted a survey among judicial professions, particularly judges, about
which educational course they considered most necessary and useful. The
research showed that there was an overwhelming, even dominant, demand for
courses dealing with values. Judges mostly claimed that their legal education
lacked teachings on justice, freedom, impartiality, equality, legal certainty,
and everything that is considered within the framework of the axiology of law.

In other words, the judges wanted instructors to present them primarily
with inspirational reflection on law. In their responses, no one even mentioned
courses on writing judgments, legal interpretation, consideration of legislative-
technical details, factual reasoning, drafting legal submissions, lawsuits and
appeals, resolving hard cases, or resisting political and other forms of influ-
ence. In other words, no one even mentioned education dealing with technical
reflection, which has the potential to guide us in solving the very problems that
have caused the judiciaries of our country and neighboring countries to dwell
for decades in the space which, in religious-mythical narratives, lies between
heaven and hell. With a record-low public trust in the judiciary, an incred-
ibly high perception of judicial corruption, politically driven appointments
of judges that are barely hidden from the public eye, the judges’ expectation
of courses in axiology is farcical, Monty Python-esque. Speaking of justice,
equality, and freedom of the judiciary in this context is like helping a drowning
man by throwing him a bouquet of flowers in response to his cries for help.’

> The most likely explanation for the results of this survey is that judges are ex-
pressing the desires they think they should have, rather than the desires they actually have.
More serious sociological studies eliminate this effect by using control questions, and the

135



Glasnik of the Bar Association of Vojvodina, Issue 1/2025.

Both technical and inspirational legal-philosophical reflection can suc-
cessfully engage with legal practice, provided they are framed appropriately.
However, their foundations and outcomes are significantly different. When we
say “lawyers are engaged in a noble profession whose goal is to achieve social
justice” and “lawyers work in the interest of their client and their own inter-
est,” both statements initially sound plausible at a high level of generality. Yet,
they are fundamentally different. Technical reflection is concerned with the
reality of the legal profession, while inspirational reflection is concerned with
the ideal of the legal profession.

However, if the philosophy of law focuses exclusively on the ideal of the
legal profession and the legal profession continuously deviates from that ideal,
inspirational reflection may be valuable, but it is practically futile because it is
detached from the reality of the practice it addresses. Modern philosophy of
law, for precisely this reason, is not satisfied with inspirational reflection but
strives to make a part of its considerations usable for legal practice. The results
of that effort are what the author refers to as technical reflection.

Contemporary philosophy of law in Serbia (more precisely, at the
Faculty of Law, University of Belgrade) is not satisfied with inspirational
reflection. Technical-philosophical reflection on law has its own subject and its
own method. Its subject is legal practice as it truly is. It is not a legal practice
crippled by idealization in which only the most significant values of a profes-
sion are visible, where speculation revolves around what the profession could
be, only to reproach its members for falling short of that ideal, and where natu-
ral law is formulated as academic law that begins and ends its life within the
walls of law schools and judicial academies. On the contrary, it concerns legal
practice as it is encountered in real legal life, with all its deviations and correc-
tions, its rises and falls. The method used to access the subject is the analytical
method, which addresses 1) the basic intuitions on which legal practice is
founded, and thus the fundamental problems of that legal practice; 2) the find-
ings of legal science that thematizes the legal order in its various aspects; 3)
the findings of empirical sciences concerning law and legal practice.

This realistic and analytical approach dictates that the philosophy of law,
instead of engaging in systematization, interpretation, and construction of a
“dead letter,” focuses on 1) ontological questions concerning the nature of social
and individual life on which legal regulation is founded, including a) social and
sociological questions regarding the foundations of law within the social reality
that law creates; b) the validity of law within that social reality; c) its relation-
ship to other rules of that society; and 2) epistemological questions concerning

effect itself is called social desirability bias in social psychology. Grimm, P. (2010). Social
Desirability Bias. In J. Sheth, & N. Malhotra (Eds.), Wiley International Encyclopedia of
Marketing. Hoboken, NJ: John Wiley & Sons.
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a) legal reasoning and its nature; b) legal interpretation and its determinants;
c) factual reasoning, beliefs, and their probability. The latter philosophy of law
even deals with questions concerning the possibility of reasoning by artificial
intelligence, activity without true human intelligence, and similar topics.

The subject-matter and methodological orientation of modern philoso-
phy of law at the Faculty of Law, University of Belgrade, have led to didactic,
scientific, and critical changes for the current generation of teachers and
students. Didactic changes imply that there are significantly more judges, law-
yers, and prosecutors in philosophy of law classes and related courses at the
Faculty of Law compared to other courses. However, they do not visit in order
to supplement the theoretical knowledge of the students but to talk about what
they know best — their practical work within the framework of law and their
shaping of law. Additionally, postgraduate studies in the philosophy of law
are also attended by practicing lawyers who seek to philosophically ground
and guide their practice of law by reflecting on questions of reasoning and
interpretation. Scientific changes mean that law is approached analytically and
realistically, based on legal practice as it actually exists, drawing from legal
science and empirical sciences, rather than from its inspirational idealizations.
The scientific problems 1) are dictated by practical problems faced by the legal
profession, and 2) their consideration aims to determine the possibilities avail-
able to lawyers in carrying out their practical work. Critical changes imply
that value judgments within contemporary philosophy of law are based on the
best scientific and philosophical explanation of the reality of law, that is, legal
practice. Practice is not assessed based on the ideal image of lawyers, the legal
system, courts, or prosecutors, but by identifying its problems, ethical and
dianoetic errors, cognitive and other biases.

Inspirational reflection is valuable when an individual lawyer, a segment
of the legal profession, or the entire legal profession is in crisis, and, when it is
necessary, to awaken the will for the rule of law and justice in an emotionally
inspiring way. The author will focus on a specific technical reflection within
contemporary philosophy of law in Serbia.

A TECHNICAL-PHILOSOPHICAL VIEW
OF LAWYERS’ REASONING

Unlike legal science in Serbia, which is often comfortably tucked away
in some kind of positive law, and sometimes using it as an excuse for isola-
tion and fruitless autarky, the philosophy of law addresses those legal issues
in Serbia that have universal, scientific value. In doing so, it relies either on
scientifically established or self-evident facts.
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In the context of the legal profession, these facts are that the profession
exists in Serbia, that it has its own tradition and organization, and that it dif-
fers from other legal professions, especially the judiciary and the prosecutorial
profession. The philosophy of law examines those aspects of the legal pro-
fession in Serbia, and of the legal profession elsewhere, which are universal,
identical across all societies that have law, and constant throughout time. The
specific aspects of the legal profession in question may be subject to reason-
able dispute. However, it is reasonably indisputable that the profession rests
on lawyers’ reasoning.*

It has already been indicated that the specific technical-philosophi-
cal reflection seeks to explain legal reality and, based on the best available
explanation of that reality, to offer sound instructions for legal practice. In
analyzing lawyers’ reasoning, this reflection begins with the simple premise
that legal reasoning is a type of reasoning, and that lawyers’ reasoning is one
type of legal reasoning. Reasoning itself is a form of reflection undertaken
with the aim of reaching a conclusion or making a decision. Legal reason-
ing is reflection aimed at reaching a legal conclusion and a legal decision. In
the framework of legal reasoning, we distinguish between lawyers’ reasoning,
Jjudicial reasoning, prosecutorial reasoning, and academic legal reasoning.

Lawyers’ reasoning shares some basic characteristics of legal reason-
ing, but it differs from other types of legal reasoning in its intended objective.’
The primary goal of lawyers’ reasoning is to structure a legal case so that
the court makes a decision that is in the best interest of the lawyers client.
The fundamental philosophical-scientific question of lawyers’ reasoning is
therefore: What means do lawyers use to structure a case? The fundamental
philosophical-critical/evaluative/normative question of lawyers’ reasoning is:
What is the best way to persuade the judge to render a decision that is in the
interest of the client?

4 Legal reasoning has been the subject of countless articles and studies. Here, only
some recent works on which this part of the paper is based will be cited: Spai¢, B. (2019).
Tumacenje prava u okviru hermeneutike Emilia Betija. Faculty of Law, University of Bel-
grade. Spai¢, B. (2024). Evolutionary and Static Interpretation, in: Research Handbook
on Legal Evolution. Edward Elgar Publishing; Spai¢, B., Isibor, R. (2024). When Legal
Interpretation is Not About Language. The Curious Case of Lidia Poét. Journal of Argu-
mentation in Context 13(1), 131-162; Spai¢, B. (2020). Priroda i determinante sudijskog
tumacenja prava. Faculty of Law, University of Belgrade; Spaié, B., Dajovi¢, G. (2016).
Pravo na obrazloZenu presudu — praksa Evropskog suda za ljudska prava. Podgorica: Cent-
er for Democratic Transition; Dajovi¢, G. (2023). Osnovi pravnog rasudivanja. Faculty of
Law, University of Belgrade; Schauer, F. (2009). Thinking Like a Lawyer. Harvard Univer-
sity Press; Walton, D., Macagno, F., Sartor, G. (2021). Statutory Interpretation. Cambridge
University Press; Beltran, J. F., Vazquez C., (eds.) (2022). Evidential Legal Reasoning:
Crossing Civil Law and Common Law Traditions. Cambridge: Cambridge University Press.

S Dewey, J. (1924). Logical Method and Law. Cornell Law Review, 10(1), 560-572.
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In order to answer the first, philosophical-scientific question, it is neces-
sary to analyze the legal profession, which philosophy deals with only after
legal science, sociology, psychology, and social psychology. This paper will
not specifically address this question because the author believes that the
science of lawyers’ reasoning is not yet sufficiently developed, especially
in our country, to offer solid answers on which philosophy could rely in its
considerations.®

The second question depends on the first, but it can be approached by
starting from the idea that lawyers’ reasoning is inextricably linked to judicial
reasoning. Judicial reasoning is a type of legal reasoning that results in an
authoritative decision in an individual case.” The court reasons to reach three
authoritative decisions: an authoritative decision on the facts, an authoritative
decision on the normative meaning of the legal text, and the final decision in
the case.® In order for lawyers’ reasoning to achieve its goal, the court must
adopt that reasoning as its own and render a decision based precisely on the

¢ This is not the case elsewhere. In legal systems where the role of the courts, pros-
ecution, and legal profession is much more significant, empirical sciences have been in-
vestigating the models of judicial, prosecutorial, and lawyers\ reasoning for decades. Re-
search has resulted in numerous studies that provide more or less precise views on the
legal profession: Barry, B. M. (2020). How Judges Judge: Empirical Insights into Judicial
Decision-Making (Ist ed.). Informa Law from Routledge; Cane, P., Kritzer, H. M. (eds.).
(2010). The Oxford Handbook of Empirical Legal Research. Oxford University Press;
Bystranowski, P, Janik, B., Prochnicki, M., et al. (2022). Do Formalist Judges Abide By
Their Abstract Principles? A Two-Country Study in Adjudication. International Journal
for the Semiotics of Law — Revue internationale de Sémiotique juridique 35, 1903—1935;
Keith, E., Whittington, R., Kelemen, D., Caldeira, G. A. (eds.). (2008). The Oxford Hand-
book of Law and Politics. Oxford University Press; Rachlinski, J. J., Wistrich, A. J. (2017).
Judging the Judiciary By the Numbers: Empirical Research on Judges. Annual Review of
Law and Social Science 13(1), 203-229; Klein, D. E., Mitchell, G. (2010). The Psychology
of Judicial Decision-Making. Oxford University Press. The sociology of law in our country
recently began to address these issues, resulting in significant studies: Spai¢, B., Pordevic,
M. (2022). Less is more? On the number of judges and judicial efficiency. Pravni zapi-
si, 13(2), 421-445; Spaié, B., Dordevi¢, M. (2024). Who Works More, and Who Works
Smarter?: Comparing Judicial Performance in Europe. Pravni zapisi, 15(1), 121-150;
Dordevi¢, M. B. (2022). Between the Judiciary and Advocacy: Professional Preferences
of Law Students in Serbia. Socioloski pregled, 56(2), 680-708; Vukovi¢, D. (2017). Ad-
vokatura u Srbiji: Rezultati empirijskog istrazivanja. Branic, 1-4; Mrakov¢i¢, M., Vukovi¢,
D. (2019). “Internal” Crisis of Judiciary? Attitudes of Members of the Legal Professions in
Croatia and Serbia Towards Judiciaries in Their Countries. Politicka misao, 56(1), 75-105.

7 Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Faculty of
Law, University of Belgrade.

8 Wroblewski, J. (1992). The Judicial Application of Law. Springer; Spai¢, B.
(2020). Priroda i determinante sudijskog tumacenja prava. Faculty of Law, University of
Belgrade.
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reasoning that includes the lawyer’s proposed arguments and the conclusion
that logically follows from those arguments.

Lawyers’ reasoning therefore proposes 1. a specific establishment of
facts; 2. a specific interpretation of the law; 3. a specific final decision. The
specificity of each of these elements lies in the fact that the lawyer has access
to those understandings, interpretations, and decisions that are in the best
interest of the client. Regarding the establishment of facts, it can be norma-
tively stated that lawyers’ reasoning consists of 1. identifying all known facts;
2. considering all possible representations of the facts; 3. presenting and argu-
ing in support of the presentation of facts that benefit the client and that the
court will most likely accept as its own reasoning. Regarding the interpreta-
tion of the law, it can be normatively stated that lawyers’ reasoning consists of
1. identifying possible normative meanings of the legal text; 2. considering the
potential interpretations of the text; 3. presenting and arguing in support of the
interpretation that most benefits the client and that the court will most likely
accept as its own reasoning. Regarding the final decision, the lawyer 1. con-
nects the established and persuasive facts with the established and persuasive
interpretation of the law in order to 2. argue for an outcome of the case that is
in the best interest of the client.

For the purposes of this paper, the analytical work of the philosophy
of law is completed, and its critical role in potentially guiding legal practice
begins. Based on the preceding analysis, some conclusions can be drawn about
what a lawyer should know in order to successfully present reasons that should
persuade the court to rule in favor of the client:

A lawyer should know what interpretative methods and forms of
reasoning judges use and how they use them. Judges are convinced that
their primary task is to apply the existing law, except in cases where the lit-
eral application of the law conflicts with what they consider to be of great
importance. The literal application of existing law in Serbia generally implies
a) a predominant focus on systematic interpretation of statutory texts, and b)
reliance on the dominant case law. Systemic interpretation means that when
judges interpret, that is, when they establish the normative meaning of a
source of law, they mainly rely on texts from the same source of law and other
legal sources. Serbian judges will make an effort to demonstrate that their
decision is based solely on the text produced by the legislator. This is a con-
sequence of a bureaucratic mindset and a reluctance to produce any systemic
or social effect through judicial activity that would extend beyond the specific
case being decided. Another consequence of this reluctance to “make waves”
is the psychological effect of “anchoring,” whereby judges base their views
on facts and law in the dominant understanding of legal practice. An exam-
ple of this effect is the distinction between serious and conditional threats in
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criminal law, or between dispositive and imperative norms in contract law.
Judicial practice exists and is rarely subject to review. From a structural point
of view, a lawyer’s argument is successful when it is based on proposing to
the court an interpretation of legal sources and a narrative of facts that are
based on 1. a directly applicable source of law; 2. other related sources of
law within the same branch of law; 3. sources of law from another branch of
law if a persuasive answer does not exist within the directly applicable source
being interpreted; and finally 4. the dominant understanding of law held by
judges in Serbia.

A lawyer should know what motivates judicial reasoning. Empirical
legal science and philosophy of law have completely rejected the idea that
judges are logical automatons who, based on existing law and established
facts, reach logically valid conclusions in specific cases.’ Judicial decisions
are true decisions in every sense of the word. Judges always have a choice
regarding which norm they will apply, which explanation of the facts they will
accept, and what final decision and sanction they will impose. This choice can
be narrowed down by legal texts, but it cannot be entirely eliminated.!® Prac-
tically, this means that a lawyer aiming to protect the client’s interest, and
thus indirectly their own, must take into account not only those influences that
logically and argumentatively affect the court’s decision but also extralegal
influences that can be decisive when choosing the applicable law, explaining
the facts, and rendering the final judgment.

Among these conditions, some are considered justified and others are
unjustified. When judicial reasoning is influenced by the opinion of a promi-
nent legal scholar, such influence tends to be considered justified. When
judicial reasoning is influenced by public statements from politicians at the
head of the executive branch, such influence tends to be considered unjusti-
fied. Unjustified influence on judicial reasoning most often appears in the form
of emotions, biases, and preferences that lead to a judicial decision taking
a particular shape. At the same time, these are not factors that a lawyer can
directly influence, but they can rely on them and adapt their case accordingly.

A lawyer should establish relations of trust and “sympathy” with
the court. Finally, the third factor that decisively shapes judicial reasoning is
the trust and sympathy a lawyer can evoke in their interactions with judges.
The human tendency to more easily accept the argument of those we trust and
sympathize with has been known at least since Isocrates, one of the notable

° Barry, B. M. (2020). How Judges Judge: Empirical Insights into Judicial Deci-
sion-Making (1st ed.). Informa Law from Routledge.

19°Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Faculty of
Law, University of Belgrade.
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ancient rhetoricians and orators. Isocrates wrote that “a man who wishes to
persuade others must pay attention to matters of character; everyone knows
that words carry more weight when spoken by a man of good reputation.” In
addition to legally regulated, formal relationships between courts and lawyers,
there is a vast number of informal norms that regulate relationships within
the judiciary. Based on these relationships, those serving criminal sentences
recommend lawyers to each other, lawyers know in which court they have a
good chance of success and in which one they do not, interns know what they
can expect from a particular principal lawyer, and judges of lower courts know
how the higher court will react to an idiosyncratic judgment that does not align
with the usual, established patterns of adjudication. The content of this body of
informal norms that regulate the judiciary has not been systematically estab-
lished by empirical science, but its existence in all areas of life is indisputable.
Based on these rules, rules that lawyers discover, adopt, or actively resist
during their work within the judiciary, a lawyer can form an understanding of
the kinds of relationships that can be developed with the court and what can be
reasonably expected from the court in terms of protecting the client’s interest.

A TECHNICAL-PHILOSOPHICAL PERSPECTIVE
ON ARTIFICIAL INTELLIGENCE

The second illustration of the approach of the philosophy of law dis-
cussed in the introductory sections of this paper involves addressing a question
that, at the time of writing this text (the first half of 2024), sparks signifi-
cant interest within the legal profession — the question of law and artificial
intelligence.

Lawyers and legal professionals in general, unless they are fans of sci-
ence fiction, very rarely know about the artificial intelligence test that Alan
Turing, a pioneer of computer science, formulated in an article published in
1950." Turing believed that confirmation that a machine exhibits intelligence
that is indistinguishable from human intelligence could be obtained through
a simple test. The test entails that a person simultaneously conducts conver-
sations with a machine being tested and with a human, without knowing in
advance which conversation is with the machine and which with the human.
If the person being tested cannot distinguish the machine’s responses from
those of the human, Turing argued, we can be confident that the machine
exhibits signs of intelligence comparable to human intelligence. On July 23,

! Turing, A. M. (1950). Computing Machinery and Intelligence. Mind, 49.
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2022, Google dismissed engineer Blake Lemoine, who was employed in the
company’s responsible Al organization, over claims that the Al model at that
time had become self-aware. Lemoine published a conversation with the then-
confidential Al model, upon which he developed the belief that the Al he was
talking to had become self-aware. !

Even this story, prima facie, suggests that Al models are passing the
Turing Test, which somehow makes the question that lawyers have been
asking lately justified: Will artificial intelligence replace lawyers?

The first conclusion of realistic and analytical philosophy of law is that
the question is insufficiently precise to allow for an unequivocal answer. To
make it more precise, it is necessary to determine 1) what legal work consists
of in general, and what the legal profession entails specifically; 2) what abili-
ties the artificial intelligence we are concerned about possesses. Only then can
we arrive at provisional answers to this fundamental question.

In order to replace a lawyer, artificial intelligence must be capable of
reasoning like a lawyer. As previously demonstrated, the technical-philosophi-
cal position entails that the primary goal of lawyers’ reasoning is to structure a
legal case so that the court renders a decision in the best interest of the client.
This means that the lawyer, based on prior knowledge, proposes a specific
interpretation of the facts, a specific interpretation of the law, and a specific
final decision, and substantiates them in a way that is acceptable to the court.
One part of this task a) is based on legal education, which teaches us the foun-
dation of legal work and the fundamental principles on which law rests; b)
the second part consists of the ability to identify and interpret relevant legal
rules; c) the third aspect of legal work lies in the ability to identify, from the
sea of facts, those that are legally relevant; d) the fourth ability entails reason-
ing based on law and facts to reach a specific conclusion; e) finally, the lawyer
must be able to substantiate each of these steps in a manner that is acceptable
to the court. This perspective enables identifying the abilities that artificial
intelligence must possess in order to be able to discuss the possibility that it
could replace human intelligence in any of the above-mentioned activities.

Today, when we speak of artificial intelligence, we primarily refer to
large language models such as GPT-4, which is the foundation of ChatGPT.
Without delving into technical details, large language models are software-
based neural networks designed to mimic the functioning of the human brain,

12 Cameron, J., Bergen, B. (2023). Does Gpt-4 Pass the Turing Test?. Proceedings of
the 2024 Conference of the North American Chapter of the Association for Computational
Linguistics: Human Language Technologies, NAACL 5183-5210; Sejnowski, T. J. (2023).
Large Language Models and the Reverse Turing Test. Neural Comput, 35(3), 309-342;
Savage, N. (2024). Beyond Turing: Testing Systems for Intelligence. Communications of
the ACM, 67(9), 10-12.
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trained on unimaginably vast amounts of data. The combination of software
design and hundreds of billions of data points enables products based on this
technology to communicate with users in a way that closely resembles human
interaction.

The legal reasoning abilities of GPT-4 were tested to a certain extent
as early as 2022, even before the public release of ChatGPT."* The UBE is
a standardized bar exam in forty-one states of the United States of America.
The results achieved by GPT-4 on this exam were better than the results of
90% of human candidates taking the bar exam. The conclusion of the authors
of that test was that “large language models can meet the standard applied to
human lawyers in nearly every jurisdiction in the United States by solving
complex tasks that require deep legal knowledge, reading comprehension, and
writing ability.”"

In September 2023, the authors of LegalBench developed a legal rea-
soning benchmark consisting of 162 tasks designed to measure specific types
of legal reasoning. Of the three commercial models tested, GPT-4 achieved
the best results by a significant margin. On a scale of 100, it scored 82.9 in
problem identification, 59.2 in rule identification, 89.9 in drawing conclusions,
75.2 in interpretation, and 79.4 in rhetorical ability. Although cautious in their
conclusions, the authors point out that there is considerable room for improv-
ing the legal reasoning skills of large language models, which could bring
them closer to the level of human lawyers.'s

For those skeptical of tests conducted by engineers and analytical tools
of the philosophy of law, a group of engineers and lawyers in Australia recently
published a study comparing the abilities of large language models with those
of their favorite legal test subjects — interns. The researchers concluded that,
in their current state and without special training, commercial large language
models outperform not only trainees but also junior lawyers and external legal
consultants when it comes to understanding contracts and identifying legal
issues within them.'®

Finally, in tests conducted in our country, it was concluded that large
language models, such as ChatGPT, demonstrate the ability to simulate legal
reasoning across a large number of examples where the difference between
legal reasoning and everyday reasoning is most pronounced. With an

13 OpenAl (2023). Gpt-4 Technical Report. arXiv, 2303.08774v3.

4 Katz, D., Bommarito, M., Gao, S., Arredondo, P. (2023). GPT-4 Passes the Bar
Exam. SSRN Electronic Journal.

'S Guha, N., et al. (2023). LegalBench: A Collaboratively Built Benchmark for
Measuring Legal Reasoning in Large Language Models. arXiv.

16 Martin, L., Whitehouse, N., Yiu, S., Catterson, L., Perera, R. (2024). Better Call
Gpt, Comparing Large Language Models Against Lawyers. arXiv.
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appropriate prompt, even models not specifically developed for legal purposes
display impressive reasoning abilities based on fundamental legal rules, prin-
ciples, and established facts. Models developed specifically for legal reasoning
are, however, only available commercially and at high prices, primarily aimed
at large law firms."”

Now, it is possible to answer some of the fundamental questions that
arise in legal practice regarding the use of artificial intelligence.

a) Can the knowledge of large language models match that of law-
yers? Yes. From the standpoint of possessing relevant information, which
lawyers acquire through legal education and professional experience, it is cer-
tain that any modern Al model holds an advantage over any individual lawyer.
Of course, this does not imply a normative stance that large linguistic models
should be uncritically integrated into legal practice.

b) Can large language models identify and interpret legal texts? Yes.
The relative lack of focus in large language models means that it is currently
difficult to receive from them entirely reliable answers regarding the precise
identification of legal rules. However, the development of new models and
techniques aimed at enhancing the reliability of language models will inevita-
bly lead to precise identification of legal norms.

¢) Can large language models detect legal problems when given fac-
tual descriptions? Yes. Documentary material, audio, and video content can
already be processed by existing Al models at a high level, which is either
comparable or even higher than human processing capabilities.

d) Can large language models connect law and facts to reach a
legal conclusion? Yes. When asked, ChatGPT provides a fairly reliable
answer about how to engage in legal reasoning, and based on facts and legal
rules, it manages to draw conclusions and even offer alternative possibilities
for reasoning.

e) Can large language models offer reasons to support the conclu-
sions they have presented? Yes. General-purpose models, those available to
the wider public, are currently insufficient to generate comprehensive justifica-
tions for all legal decisions they produce. This is due to the generic nature of
their answers, stemming from the absence of specialized legal training. Nev-
ertheless, it is undeniable that even models not specifically trained for law are
capable of generating responses that are strikingly similar to legal reasoning
and legal justifications.

17 Spai¢, B., Jovanovi¢, M. (2024). Artificial reason and artificial intelligence: The
legal reasoning capabilities of GPT-4. Annals of the Faculty of Law in Belgrade, 72(3),
383-422.
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Despite these positive answers, the final answer to the frequently asked
question within the legal profession is nevertheless negative, for at least one
reason. There is, in fact, another condition necessary for the possibility of
replacing lawyers. Inspired by the Turing Test, in 1991, another pioneer in Al
research in law, Jaap van den Herik, attempted to formulate a similar test for
a computer’s ability to reason like a lawyer."® According to van den Herik, a
positive answer to the previous questions is not sufficient to conclude that a
computer can engage in legal reasoning and potentially replace lawyers. It is
also necessary that the machine is able to give legal advice consistently for
at least three months. In the current state of technology, all Al models lack
this long-term reliability, which is an essential condition for engaging in the
legal profession.

Of course, the philosophy of law does not conclude its work by provid-
ing a realistic and analytical answer to what lawyers’ reasoning entails and
whether Al can replace lawyers. For philosophy, it is often far more interesting
to consider questions such as whether any intention or other mental state can be
identified within large language models; what reasoning truly means; whether
the method used by large language models to generate text corresponds in
any way to how the human brain produces speech; whether the internal func-
tioning of these models can even be called reasoning or is merely a matter of
combining the material on which the models were trained;'® whether artificial
intelligence produces legal material in accordance with moral and legal con-
siderations and principles that are deemed particularly significant.?

Instead of answers that must be based on long-term work and research,
this paper will offer one example and one question. When the commercially
available, paid version of ChatGPT is asked to act as a judge, and when a fac-
tual description and legal text corresponding to the facts and applicable law in
a 2023 case in Serbia are entered, a case discussed in this issue of the journal
by Goran Dajovi¢, the following occurs:

18 Van den Herik, H. J. (1991). Kunnen computers rechtspreken? Gouda Quint.

1 Macmillan-Scott, O., Mussolesi, M. (2024). (Ir)rationality and Cognitive Biases
in Large Language Models. Royal Society Open Science, 11(6); Zhiwei, F., et al. (2023).
LawBench: Benchmarking Legal Knowledge of Large Language Models. arXiv; Mitchell,
M., Palmarini, B. A., Moskvichev, A. (2023). Comparing Humans, GPT-4, and GPT-4V
on Abstraction and Reasoning Tasks. arXiv, Proceedings of the LLM-CP Workshop, AAAI
2024; Turpin, M., Michael, J., Perez, E., Bowman, S. R. (2023). Language Models Don’t
Always Say What They Think: Unfaithful Explanations in Chain-Of-Thought Prompting.
arXiv.

2 Almeida, G. F. C. F., Nunes, J. L., Engelmann, N., Wiegmann, A., Aratjo, M.
(2024). Exploring the psychology of LLMs’ Moral and Legal Reasoning. Artificial Intel-
ligence, 333.
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The facts are as follows: During a protest, a person threw eggs at a
mural depicting a convicted war criminal. The prosecutor charged the indi-
vidual with a misdemeanor based on the following legal provision: “Whoever,
by indecent, insolent, or reckless behavior, disturbs public order and peace,
endangers property, or offends public morality shall be fined from 10,000 to
150,000 dinars or sentenced to community service from 80 to 360 hours.

The following answer was received, presented here in summarized form:

Legal question: Did the act of throwing eggs at the mural, in the context
of a public gathering, constitute disturbing the peace or a public disturbance
as prescribed by law?

Legal issue: Balancing the right to freedom of expression with the obli-
gation not to disturb public ovder and peace. The act of throwing eggs at a
mural depicting a convicted war criminal may be interpreted as a form of
political or social protest.

Decision and reasoning: /n order to reach a decision, it is necessary to
assess. Context: Was the act of throwing eggs intended as a symbolic protest
or did it incite violence, hatred, or disturb public peace? Impact: Did the act
cause significant damage to property? Could it have incited violence or hatred
in the public?

Preliminary conclusion: [f the act was purely symbolic, causing
minimal physical damage and did not incite violence or hatred, it could be
protected under the right to freedom of expression, given the context of politi-
cal or social commentary. However, if the act disturbed public peace, incited
hatred, or caused significant damage, it could fall under criminal liability for
vandalism or violent behavior.

Final decision: Without citing specific legal provisions and based solely
on general principles, if the act did not incite violence, hatred, or cause signif-
icant property damage, and occurred within the context of expressing political
or social dissent, it could potentially be considered a form of protected expres-
sion. However, any decision would have to take into account specific evidence
regarding the intent, context, and impact of the act, including public reaction
and the nature of the gathering. A final legal decision would require a detailed
examination of the evidence, witness statements, and applicable laws. This
decision attempts to balance the fundamental right to freedom of expression
with the need to maintain public order and protect property rights in accord-
ance with Serbian law.

Such examples can pose a crucial question for philosophy and the phi-
losophy of law — What can artificial intelligence teach us about ourselves, our
cognitive abilities, our reasoning, and our legal reasoning? Comparing Chat-
GPT’s response with the reasoning of the judge of the misdemeanor court in
the case of Aida Corovi¢ presents us with a practical question that can be sum-
marized as follows: Do judges in Serbia pass the Turing Test?
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CONCLUSIONS

In his Nicomachean Ethics, Aristotle distinguished between two types
of virtue. According to him, moral virtues are states or dispositions, tenden-
cies to act in a certain way. Among the virtues that make us inclined toward
moral action, Aristotle included courage, temperance, generosity, patience,
truthfulness, wit, modesty, justice, and others. Unlike Plato and Socrates, the
Stagirite emphasized that these virtues cannot be learned in the strict sense
of the word but can only be acquired and shaped over the course of life. He
also explained that these are merely dispositions, which, in any given situa-
tion, do not necessarily result in morally good action. Whether these virtues
will manifest, according to Aristotle, depends above all on whether we possess
another group of virtues, which he calls intellectual virtues. Intellectual virtues
are understanding (nous), knowledge (episteme), wisdom (sophia), prudence
(phronesis), and skill (techne). Unlike moral virtues, intellectual virtues can
be learned. By employing ethical virtues on the basis of intellectual virtues,
we develop habits that become regular practice and thus an integral part of
our character.

It could be said that the technical philosophy of law insists on the devel-
opment of intellectual virtues. Its tasks, from the perspective of legal practice,
concern understanding, knowledge, wisdom, prudence, and skill, all of which
are necessary for practical legal action.

The first task of the philosophy of law is to allow the law and legal
practice, legal science, and empirical science of law to speak for themselves,
that is, to establish the law as it truly is. This represents the realistic character
of contemporary philosophy of law. The author has argued that, in the case of
lawyers’ reasoning, this means determining the nature of this type of reason-
ing. It consists of the fact that the goal of lawyers’ reasoning is to persuade
the court to accept that interpretation of the law, that explanation of the facts,
and that final decision that is in the best interest of the lawyer’s client. In the
case of artificial intelligence, the author has argued that the primary task of
the philosophy of law is to begin its consideration based on the best scientific
knowledge about artificial intelligence and its capabilities in the field of law.

The second task of the philosophy of law is to analytically examine
existing law and legal practice, that is, what has been established in legal
science and the empirical science of law. Regarding lawyers’ reasoning, the
author has argued that such examination leads to the conclusion that the suc-
cess of a case, in the best interest of the client, depends on a) knowledge of
the law; b) knowledge of the judge; c) knowledge of the logic and the social
psychology of the particular judge. In the context of artificial intelligence, this
entails considering the conditions under which technology can participate in

148



B. Spaié, Technical and Inspirational Philosophy of Law: Lawyers'..., pp. 132—151.

legal reasoning within and about the law. It has been demonstrated that these
capabilities are impressive and that large language models can already be
expected to play a significant role in legal work, but that, at present, there are
certain surmountable limitations of artificial intelligence in law.

The third task of the philosophy of law is to critically guide existing
law and legal practice based on the knowledge that enables it to accurately
and realistically understand legal reality and its analytical examination. Con-
temporary philosophy of law, in doing so, focuses on identifying flaws in
legal reasoning and their correction. These flaws manifest either as logical
and argumentative errors in reasoning or as cognitive distortions and biases.
In performing its critical role, the philosophy of law also engages in legal rea-
soning with the intention of guiding legal practice toward ways of avoiding
mistakes and improving legal practice.

This constitutes the technical, rational character of the philosophy of
law. However, lawyers are neither machines for legal reasoning nor stochastic
parrots, and the virtues expected of lawyers are not only intellectual but also
moral. There are circumstances in which the entirety of a lawyer’s courtroom
conduct cannot be based on existing arguments, established practices, prevail-
ing opinions, or acquired knowledge. In such cases, the lawyer is called upon
to insist that, in addition to achieving a favorable outcome for their client, a
positive outcome for the law and society is also achieved. Sometimes, the very
circumstances of the case and the complexity of the client’s position place the
lawyer in a seemingly hopeless situation in which, precisely for the sake of the
client’s best interest, they must choose a defense whose success is uncertain
but which can lead not only to the realization of a personal interest, but also to
the realization of the promise of rationality and logic, prudence and justice, to
the supremacy of morally and rationally valuable law.

Inspirational philosophy of law, provided that it is sufficiently influential
in legal practice and in the public space, then has the potential to shape and
emphasize those virtues that are necessary in such situations and to awaken
in the audience the aspiration to realize those virtues. In such situations, legal
reality gains its best ally in inspirational philosophical reflection on legal
values. This is simultaneously the point at which inspirational reflection within
the philosophy of law temporarily gains conditional precedence over technical
reflection within the philosophy of law, and there are good reasons to use the
inspirational aspects of the philosophy of law to achieve purposes that tran-
scend the client’s interest and the lawyer’s compensation.

149



Glasnik of the Bar Association of Vojvodina, Issue 1/2025.

BIBLIOGRAPHY

Almeida, G. F. C. F., Nunes, J. L., Engelmann, N., Wiegmann, A., Aratjo, M. (2024).
Exploring the Psychology of LLMs’ Moral and Legal Reasoning. Artificial
Intelligence.

Barry, B. M. (2020). How Judges Judge: Empirical Insights into Judicial Decision-
Making (1st ed.). Informa Law from Routledge.

Bystranowski, P, Janik, B., Prochnicki, M., et al. (2022). Do Formalist Judges Abide
By Their Abstract Principles? A Two-Country Study in Adjudication. Interna-
tional Journal for the Semiotics of Law - Revue internationale de Sémiotique
Juridique 35, 1903—-1935.

Cameron, J., Bergen, B. (2023). Does GPT-4 Pass the Turing Test?. Proceedings of the
2024 Conference of the North American Chapter of the Association for Compu-
tational Linguistics: Human Language Technologies, NAACL, 5183-5210.

Cane, P., Kritzer, H. M. (eds.). (2010). The Oxford Handbook of Empirical Legal Re-
search. Oxford University Press.

Dajovi¢, G. (2023). Osnovi pravnog rasudivanja. Faculty of Law, University of
Belgrade.

Klein, D. E., Mitchell, G. (2010). The Psychology of Judicial Decision-Making. Oxford
University Press.

Dewey, J. (1924). Logical Method and Law. Cornell Law Review, 10(1), 560-572.

DPordevi¢, M. b. (2022). Between the Judiciary and Advocacy: Professional Preferenc-
es of Law Students in Serbia. Socioloski pregled, 56(2), 680—708.

Zhiwei, F., et al. (2023). LawBench: Benchmarking Legal Knowledge of Large Lan-
guage Models. arXiv.

Beltran, J. F., Vazquez C., (eds.) (2022). Evidential Legal Reasoning: Crossing Civil
Law and Common Law Traditions. Cambridge: Cambridge University Press.

Grimm, P. (2010). Social Desirability Bias. In: J. Sheth, & N. Malhotra (Eds.), Wiley
International Encyclopedia of Marketing. Hoboken, NJ: John Wiley & Sons.

van den Herik, H. J. (1991). Kunnen computers rechtspreken? Gouda Quint.

Katz, D., Bommarito, M., Gao, S., Arredondo, P. (2023). GPT-4 Passes the Bar Exam.
SSRN Electronic Journal.

Kurki, V. (2019). Theory of Legal Personhood. Oxford University Press.

Macmillan-Scott, O., Mussolesi, M. (2024). (Ir)rationality and Cognitive Biases in
Large Language Models. Royal Society Open Science, 11(6).

Martin, L., Whitehouse, N., Yiu, S., Catterson, L., Perera, R. (2024). Better Call GPT,
Comparing Large Language Models Against Lawyers. arXiv.

Mitchell, M., Palmarini, B. A., Moskvichev, A. (2023). Comparing Humans, GPT-4,
and GPT-4V on Abstraction and Reasoning Tasks. arXiv, Proceedings of the
LLM-CP Workshop, AAAI 2024.

Mrakov¢ié¢, M., Vukovi¢, D. (2019). “Internal” Crisis of Judiciary? Attitudes of Mem-
bers of the Legal Professions in Croatia and Serbia Towards Judiciaries in Their
Countries. Politicka misao, 56(1), 75-105.

150



B. Spaié, Technical and Inspirational Philosophy of Law: Lawyers'..., pp. 132—151.

Guha, N., et al. (2023). LegalBench: A Collaboratively Built Benchmark for Measuring
Legal Reasoning in Large Language Models. arXiv.

OpenAl (2023). GPT-4 Technical Report. arXiv, 2303.08774v3.

Rachlinski, J. J., Wistrich, A. J. (2017). Judging the Judiciary By the Numbers: Em-
pirical Research on Judges. Annual Review of Law and Social Science, 13(1),
203-229.

Savage, N. (2024). Beyond Turing: Testing Systems for Intelligence. Commun. ACM
67,9, 10-12

Schauer, F. (2009). Thinking Like a Lawyer. Harvard University Press.

Sejnowski, T. J. (2023). Large Language Models and the Reverse Turing Test. Neural
Comput. 35(3), 309-342.

Spai¢, B. (2019). Tumacenje prava u okviru hermeneutike Emilia Betija. Faculty of
Law, University of Belgrade

Spai¢, B. (2020). Priroda i determinante sudijskog tumacenja prava. Faculty of Law,
University of Belgrade.

Spai¢, B. (2024). Evolutionary and Static Interpretation, in: Research Handbook on Le-
gal Evolution. Edward Elgar Publishing;

Spai¢, B., Dajovi¢, G. (2016). Pravo na obrazlozenu presudu — praksa Evropskog suda
za ljudska prava. Podgorica: Center for Democratic Transition.

Spai¢, B., DPordevi¢, M. (2022). Less is more? On the number of judges and judicial ef-
ficiency. Pravni zapisi, 13(2), 421-445.

Spai¢, B., Pordevi¢, M. (2024). Who Works More, and Who Works Smarter?: Compar-
ing Judicial Performance in Europe. Pravni zapisi, 15(1), 121-150.

Spaié, B., Isibor, R. (2024). When Legal Interpretation is Not About Language. The Cu-
rious Case of Lidia Poét. Journal of Argumentation in Context 13(1), 131-162.

Spai¢, B., Jovanovi¢, M. (2024). Artificial reason and artificial intelligence: The le-
gal reasoning capabilities of GPT-4. Annals of the Faculty of Law in Belgrade,
72(3), 383-422.

Turing, A. M. (1950). Computing Machinery and Intelligence. Mind, 49.

Turpin, M., Michael, J., Perez, E., Bowman, S. R. (2023). Language Models Don’t
Always Say What They Think: Unfaithful Explanations in Chain-Of-Thought
Prompting. arXiv.

Vukovié, D. (2017). Advokatura u Srbiji: Rezultati empirijskog istrazivanja. Branic,
1-4.

Walton, D., Macagno, F., Sartor, G. (2021). Statutory Interpretation. Cambridge Uni-
versity Press.

Keith, E., Whittington, R., Kelemen, D., Caldeira, G. A. (eds.). (2008). The Oxford
Handbook of Law and Politics. Oxford University Press.

Wroblewski, J. (1992). The Judicial Application of Law. Springer.

151



OpuUrnHaaIH{ HayYHH paj
DOI: 10.5937/gakv97-55114
UDC 34:004.8

HIp Mapuya Muwuh'
[IpaBuu daxynrer Yuusepsurera y Humry
ORCid: 0000-0001-9534-6052

HEPEHINWBMU ITPOBJIEMU ITPAB/IE
" BEIITAYKA UHTEJIUTEHIIUJA™

CAKETAK: Vicropuja dunozodcke (u mpaBHODUIO30(CKE)
MHCIH HaM IOKa3yje Ja ce IpaBjaa Kao NPHHIUI HE MOXEe CyI-
CTQHTHBHO OJIPEJIUTH, OJHOCHO JIa YIJIABHOM IIOCTOjU CArJacHOCT O
TOME JIa je MpaBAa HEeIITO yeMy Tpeba TEeXHUTH, ajld Aa ce, C Ipy-
re cTpane, npapaa Ka0 HEKM BPXOBHH WJIM AllCOJIYTHH INPHUHLUII HE
MOXe caJpKajHOo omucaTH. Hekn cpelmy ImMyT HacTao W3 pelaThB-
HOCTH M HPOMCHJBUBOCTH CaJIPIKMHE MPABJIC U EEHE AIlCOTYTHOCTH
Kao (opMe jecTe KOHLENT MPOLELypalHe MPaBAe WIN YHYTPAlIHhe
MOPAJIHOCTH MIPaBa — YIJIaBHOM IIPOLIEAYPATHUX 3aXTeBa KOje Ipo-
nyuc Tpeda 1a 3aJ0BOJbM Ja OM Baxkno kao mpaso. [IpaBHHIMMa
koju, kako Kant u muoru ayropu cinenehu Kanra gecro amnocrpo-
(upajy, HACY jOoI YBEK HAILIM CBOj IOjaM NpaBa, HOBE M3a30BE
3aJaje pa3Boj caBpeMeHe TEXHOJIOTHje U MPUMEHa BEellTauyKe HHTe-
JIUTeHIMje Y MHOTMM 00JIacTUMa, Kao M y HOjeJINHUM JIOMEHHMa
npasa. O quiiemMa Koje ce OJHOCEe Ha €THKY U IIPAaBHO peryiuca-
C BEIITAYKe HHTEIUTCHIIU]e, 10 MUTamka Koja ce THUy MoryhHocTH
MPUMCHE BEIITAYKEe HHTEJIUTCHIM]C Y MOCTYIKY CTBapama, TyMade-
1ha M IIPUMEHE TIpaBa, Pellieha N3a30Ba KOjH Cy 3aJaTak caBpeMeHe
Hay4YHE MUCJIM U €THYKE U [IPaBHE IPaKce MOTy OMTH OJ] 3Hayaja 3a
Oynyhuoct mpasa. Y pany he usmely ocranor 6utu pazmartpana u
MoryhHOCT ocTBapuBama Mpas/Je y KOHTEKCTY yrnorpede BeliTauke

" e-mail: m.marica93@gmail.com, JOKTOpaHTKHIbA.
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HMHTEJINTeHIMje Y MPOLIeCy CTBapama, TyMauemha U IpUMeHe IpaBa
1 TO ¢ 003UPOM Ha Te3y HEJOBOJPHOCTH 00jallmberha i OCTBApHBAha
TIpaB/ie jyCIO3UTUBUCTHYKIM CXBaTambyMa MPaBJe.

Kwyune peuu: mpaBoa, BpEIHOCT, IpaBHA CUTYPHOCT,
jeHAKOCT, BelITayKa HHTEINTCHIH]ja

YBOJ

[TojaBa W mpuMeHa BelITaYKe HMHTEIMIEHIM]E YCIOBHIA je TOTpely
MPaBHOT U €THYKOT PEryJncama, OJHOCHO HY)XHOCT ycKiahuBama W IMmocTa-
BJbatha MPABHUX M CTHYKUX CTaHOApIa ca TEXHHYKUM cTaHaapauma. Y
TEOPETCKMM paclipaBamMa IIOCTaBjba CE€ IHUTambe MOTryNHOCTH INpH3HaBamba
pobOTHMa W BEINTauykoj MHTENUreHnuju (y majeem Tekcty: BW) mopamHor
W/WIM TIPaBHOT CyOjeKTHBHUTETA, KA0 W CBCHTYAJHOT TPONHCHBama POOOT-
CKUX TIpaBa aHAJOTHHUX JBYJCKUM IIpaBUMa. Pa3Marpama 0 OBHM MUTamUMa
JOTHYY ce W IpolbJiemMa JISIUKTHE OJIrOBOPHOCTH 3a INTETY MJIM Ka3HeHa Jena
Koje OM EeBEeHTyaJHO HaYMHUO POOOT TOKOM CBOI ayTOHOMHOTI (HEIpeaBHU-
JIMBOT) JIeJIoBamba M y CIIydajy pPasaHduTHX 370yrnoTpeda.! Ympkoc HeKum
cxparamuMa na BU Tpeba mpusHaTU mpaBHH M MOPATHH CYOjeKTHBHTET Ha
OCHOBY KOjUX OM OmnM 4ak M TUTYyJapu U3BECHHUX IpaBa (Yak U ymoTpedom
¢uKIMje 0 MpaBHOM JIHIly), MUIbCHA CMO Jia HUjeJaH OJI KpUTepUjymMa H
aprymMeHara Koju O ce HaBeo y MPUJIOT TOj Te3U Y OBOM TPEHYTKY HHje JI0BO-
JbaH | A2 je Jako ocropuB. CBaKy TBOPEBUHY YOBEKa, K0 IITO j& YOCTAIOM
Y TIO3UTHBHO TPaBO, MOXKEMO Ha3BaTu Bemtaukowm (artificial). Mama doBek
Kao KpeatuBHO Omhe y BehuHy oHOr mTO CTBOpHM ynuje neo cebe (YMHOCT,
CBpPXY), TO U JaJhe HE 3HAYH J1a OHO IINTO CTBOPU HHjE CTBAp U Ja je HY)KHO
Jla ce OHOM IITO je CTBOPCHO IMPH3HA W3BECHH IPABHU CTATyC KOjU IpeBa-
3WIa3u NpaBHU craryc crBapu (res). Haenenm npobOieMu HUCY mpeaMer
OBOT pa3Marpama Kkoje he mpumapHo OutH (oKycupaHo Ha HempeBaszuleHH
npobieM Tmpasze, a MOTOM, Y JAPYroM JIeNy M MpoOJeM IpaBjae y ycIoBHMa
pa3Boja TEXHOJIOTHjEe W MPHMEHE BEIITauke MHTEIUTCHINje ¥ 00IacTH mpasa,
T3B. ayTOMaTH30BaHe, IPEJUKTUBHE MpaB/e. 3aKibydIy 0 MpodiieMy npasie y
KOHTEKCTY CaBPEMEHHUX TEXHOJIOTHja U yIOTpede BEUITauKe WHTEIUTCHIU]E Y
JIOMEHY TpaBa, U3BEJICHU Cy C 003MPOM Ha yroTpedy JOCTYIMHOT OecruiaTHOT
Mojena Bemradke nHTenurennrje ChatGPT. Mozeny cy mocraBjbaHa MuTama
YOIIIITEHOT KapaKTepa Koja ce TUYy MpaBJe U MPaBHUX BPEIHOCTH, yCMEpEHa

! Bume: Wolfgang, M. S. (2021). Robots and Rights: Reviewing Recent Positions.
Legal Philosophy and Ethics, ed. Joachim von Braun et al. Robotics, Al and Humanity. Sci-
ence, Ethics and Policy. Springer, 191-203.
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Ha ,,ACIIUTHBAkE TEOPHjCKOT 3HAMa BEIITAYKE MHTEJITEHIIM]e O TOME, IOK OU
y JaJbUM UCTPaKUBAbHMa OWIIO TIOKEJFHO BHIIE ce (POKYCHpaTH Ha IOCTa-
BJbAIHC XUIMOTCTUYKHX U MPAKTHYHHUX 3aJaTaka U ,,ACHUTHBAKE" U EUXOBOT
pemraBama on ctpane BU. Beh noctoje nctpaxuBama koja cy ce 6aBuia cimd-
HOM npobnemarukoM 3anajyhu GPT-4 ymyTcTBO J1a Kao Cy/uja HAKOH BHIIE
eTamna MpaBHUYKOT pacyljuBama U3peKHE OJUTyKY.?

Temkohe ca kojuMa ce cyodaBajy eTHYapd W MPABHUIM YHHU HAM CE
Jla TOTUYY W OJ HEIOBOJHPHOI IO3HABArha CaMe BEINTAYKe MHTEIUTCHIH]C U
Ha4YMHA HA KOjU OHA HacTaje, (yHKIMOHMIIE, 1A U YIU U3 COTICTBEHOT HCKY-
CTBa, OMHOCHO HETIOCEI0Baha CTPYYHUX 3HAKA U3 IPOrpaMUparma U OCTAINX
cpomHux mucuuiuiiHa. Tako ce 3a morpebe HOpMHUpama U MPaBHO-CTHY-
KX pa3MmaTpama Iojasd Of JaTHX M NupxBaheHHX AeUHHUIMja BEIITAauKe
MHTEIUICHINjE W OCTAINX IIOjMOBAa Ca FHOM IIOBE3aHUX, JOK MPAaBHUIM U
¢unozopu HacToje Aa (GOPMYIIHINTY MPUHIIMIIE W BPEIHOCTH KOje yIOTpeOoM
BU Tpeba na ce octBape (03UTUBHO ojpeheme) win 0ap ja ce He MOoBpele
(neratuBHO onpeheme). Hapounto perynucame 3axTeBa ynorpeda T3B. BHCO-
KOPU3YHHX CHCTEeMa M yrnoTpeba bottom-up anropurama Koju yde Ha OCHOBY
paHMjUX WCKyCTaBa M PEBHINPAjy aIrOPUTaM TOKOM BPEMEHA, IITO UX YHHU
HenpeapuauBuM. Ocum Tora y oxHocy Ha BU Tpeba ¢ pesepBoM ymoTpebdiba-
BaTH TEPMHUHE Kao IITO CY ,,MHTEIUTeHIIN]a", ,,pacyhuBame”, ,,0/lyunBame” U
,»AYTOHOMHja‘** KOjU Ce Ipe CBera Be3yjy 3a Jpyicka 6uha,’ 3a yMHOCT 1 pasym-
HOCT, ayTOHOMH]jY CIO0OJHE BOJbE KAO HETOBE CYIITHHCKE KapaKTEPHCTHUKE.
UctpaxkuBama y 00JacTH MOpaJIHE MCHXOJOTHje, OMXCBHOPATHAX HayKa —
KOTHUTHBHE IICHXOJIOTH]E, TOKa3yjy Ja JOHOIICHE O/uTyKa Koje ce 0JJHOCEe Ha
HMMOBHHY, 37[paBJbe U )KUBOT YOBEKA, JbYIU paaHje TIOBEPaBajy IPyroM YOBEKY
HETO BEIITAYKOj HHTEIUTCHIMjH, Ka0 U Jla y CIIy4ajy TPEIIKe U HEUCIIPaBHHUX
OJUTyKa, OJITOBOPHOCT W KPUBUILY MPUITUCYjy MPpOU3Bohaunma, nu3ajHepuma u
nporpamepuma.*

2 Bume: Spai¢, B. Jovanovi¢, M. (2024). Artificial Reason and Artificial Intelli-
gence: the Legal Reasoning Capabilities of GPT-4. Annals of Faculty of Law. University of
Belgrade (3), 401-413.

3 Bume: Tasioulas, J. (2019). First Steps Towards an Ethics of Robots and Artificial
Intelligence. Journal of Practical Ethics, 7(1), 64.

4 Bumre: Bigman, Y. E., Gray, K. (2018). People are averseto machines making mor-
al decisions. Cognition 181, 21-34; Jauernig J., Uhl, M., Walkowitz, G. (2022). People
Prefer Moral Discretion to Algorithms: Algorithm Beyond Intransparency. Philosophy &
Technology, 35(2); Wilson, A., Stefanik C., Shank D. B. (2022). How do people judge the
immorality of artificial intelligence versus humans commiting moral wrongs in real-world
situations?. Computers in Human Behavior Reports, 8, 100229; Zhang, Y., Wu, J., Yu F.,
Xu L. (2023). Moral Judgements of Human vs. Al Agents in Moral Dilemmas. Biehvioral
Sciences (13), 181.
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ITPABJJA KAO BPEJHOCT

VYKOJIMKO ce BpXOBHA BPEIHOCT IIpaBa OJPEAN Kao €0 BPXOBHE Bpe-
HOCTH CBeTa, MoceOHe MpaBHE BPEIHOCTH MpejcTaB/balie KOHKpETH3alH]jy
W JIcO HE caMO BPXOBHE IpaBHE, Beh M BPXOBHE BpPEeTHOCTH cBera. Tako he
CBpXa MPaBHOT peryiiicama JONPHHOCHTH OCTBapemy BpXxoBHOr JloOpa koje
Ce cacToju y OINCTAaHKY CBETa — ONCTaHKy HajBeher Opoja 6uha y mHXOBOM
MyHOM J0cTOjaHCTBY.’ [IpaBHEe BpeaHOCTH 00yXBaTajy OIIITE BPEAHOCTH KOje
MPaBo IITHTH, KA0 M YHCTO MPABHE BPEIHOCTH KA0 IITO CY MPaBHA CUTYPHOCT
W mpaBHa edukacHocT. Tako HIp. MHp, pel M MOPEAaK Cy OIIITE BpPEIHO-
CTH KOj€ C€ HAjIOTIyHHje IITHTE U OCTBAPYjy MPaBOM, a OIIITE BPEIHOCTH
WCTUHA, clo0o/a, MpaBia U JbYJACKO JIOCTOjJaHCTBO Cy TPaBHE YKOJIHUKO WX
npaBo 3axTeBa u octeapyje.® IlpaBma je BpemHOCT 1O ceOW, BPEIHOCTH
npaBa M3BOPHO TEXHWYKO-NPaBHE (3aKOHHTOCT, IEIMCXOJIHOCT, M3BECHOCT,
CUTYPHOCT, jaCHOCT, e(uKacHOCT, oJpeheHOCT), TOK APYIITBEHE BPEIHOCTH,
MPAaKTHYHO-PEATMCTHYKE, YHMjH j€ IINJb 1a OMOTyhe camocTojame Jbyau y Ipy-
IITBY, Ka0 MITO Cy ¢1000Jia, MHP, CUTYPHOCT, Pell, JeIHAKOCT, TOCTOjaHCTBO,
TOJIEpaHIHja, Cy TOBE3aHe ca MPAaBIOM, ajld UX U PaBo MpHCBaja.’

[IpaBna cxBahena kao arncoiyTHa BPEIHOCT je y PaHTy HCTHUHE, J00pOT,
JIETIOT, KOja ce He MOYKE M3BECTH W3 HEKe Jpyre BpeIHOCTH, Beh je 3acHOBaHa
Ha camoj cebu.® Omrre 106po, MpaBaa U MpaBHA CUTYPHOCT 3aj€JIHUYKHU BIIa-
Jajy mpaBoM, alik He Y XapMoHHuju Beh y ogHoCcy HamerocTH.’

IITa je npaBna?

Pazmarpama o mpaBam jour ox ApHcTOTella M HErOBOI Pa3jIMKOBarbha
pasnesbyjyhie (muctpubyTtuBHE) u u3jeaHauyjyhe (komyratuBae'* — mopaBHa-
Bajyhe, ucnpasbajyhe), onpehuBamem npaBeJTHUM OHOT KO IOINTYje 3aKOHE U
KO je HENpPUCTpPACTaH, MPaBESAHUM OHO IITO j€ [0 3aKOHY MpaBeIHO, a Hempa-
BE/JIHUM OHO IITO je IO 3aKOHY HeINpaBe/JHO, Be3MBameM Ipasje 3a cpehy,

5 JIyxuh, P. 1. (1992). Cuciem gunozogpuje ipasa. I @unosopuja, I @urosopuja
ilpasa. beorpan: CaBpeMeHa aqMUHUCTpamja, 485.

6 Ibid., 445-447.

" Bykaauuosuh, I'., Murposuh, . (2019). Veog y Teopujy u ¢punozogujy iipasa,
beorpan: ocuje cryauo, 106.

8 Radbruh, G. (2007). Pravni i drugi aforizmi. Beograd: Dosije, 12.

% Ibid., 13.

10 Tepmun iustitia commutativa norude ox Tome AxBunckor. — Finnis, J. (2011).
Natural Law and Natural Rights — Second Edition. Oxford: Oxford University Press, 179.
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ommre 100po ¥ BpAMHY'' M3a3MBajy pasMUMOMIAXKEHa MPH MOKyIIajuMa 1aa
ce m3Hal)e KPUTEPHjyM U OJIPEIIN aIlCONyTHA IIPaBAa CBE J0 KPajie PEIaTUBU-
3aluje BPEAHOCTH KOj€ BOJC HUXWIM3MY. YIPKOC Pa3IMYUTUM MOKYIIajHuMa,
u3Iea Jia ce HUje JaJeKo OAMAKIO 01 ApUcToTenoBux obOpa3zana hopMaiHe
MpaB/e, Kao HU O I-eroBOT U [11aToHOBOT cXBaTama MaTepHjaHe MpaBe Kao
ocTBapuBama ormrrer goopa.'?

UcnutuBama moryhnoctn BU na nonpunece ocTBaperwy NpaBae MOKEMO
3armovYeTy ¥ MUTAkhEeM caMe BellTauke MHTeIureHnuje (chat bot ammukanuje —
chatGPT — jeqnum ox mpumMepa reHepatuBHe Bemradke uaTenurennuje (I'BN)
— generative artificial intelligence — (GAI)" ,IlIta je mpaaa?* OaroBop Koju
CMO JTIOOWJIM HCTHYE CYOjeKTUBHOCT M PEJIATUBHOCT 3HAYCHA TIPaBC KOjy Ipe-
[03Haje Kao MOIITOBAmhEe NCTUHE, MOPAIHUX Havesa M jeMHAKOCTH, a K0 HeH
3aJaTak UCTHYE TOCTH3ame paBHOTeKe m3Mmely mux. CXomHO TOME HABOIU
BpCTE MpaB/ie: MOPAIHY, IPAaBHY, COIMjAIHY U CMUCTEMHUKY. '

' Aristotel. (1988). Nikomahova etika. Zagreb: Globus, 87-115.

12 Bykaaunosuh, I'., Mutposuh, J. (2019). Vseog y Teopujy u ¢unosogujy uipasa,
Beorpan: ocuje cryano, 105.

3 T'eHepaTMBHA BeEIITAYKa WHTCIUICHIMjA CY COMTBEPCKH CHUCTEMH KOjU
KOMYHUIIMPAjy TNPUPOAHUM jE3MKOM, CIIOCOOHHM Ja OArOBOPE Ha PEJaTUBHO KOMIUICKCHA
MUTama U Ja Kpewpajy caipxkaj mparehm opmynmcana mutama u HHCTpyKImje. GAI
(YHKUMOHHUIIIE HAa OCHOBY Yydema oOpa3ala M KapaKTepUCTHKAa M3 BEIHKE KOJEKIHje
nojataka ca CBpXoMm jga ojapenu ca Hajsehom moryhom curypuomnhy, cienchy peu, 0e3
MOCe/I0Bamkba 3Hara, Ha OCHOBY YECTHX acouujaiuja u3Mely e nHdopmaiuje Ha OCHOBY
mojaraka 3a BexOame (training data). Pusuiu koju mpare ymorpedy THUY ce HETaYHHX
OJroBOpa 3aCHOBAHMX HA HETAYHHM WM HEJOBOJBHUM NOJAAIMMA, XalylWHAIW]ja,
MPHUCTPACHOCTH KOja MOTHYE OJ TOJaTaka Ha KOjuMa je TPeHUupaH (Koje 4ak MOry OWUTH
U HaMepHO yrpahjeHe y anropuram) — M3MHILbaka BEPOBATHHUX OJroBopa. Behnua mux
CagpXKM eJEeMEHT HEeNPEJABUANBOCTH INTO pe3yJITHpA [aBambeM pA3IMYUTHX OJroBopa
Ha HCTO NHTAKE W IITO WX YMHU HEIOY3/JaHUM, a CaMH OJrOBOPH 3aXTeBajy MPOBEPY
UCIIpaBHOCTH 0J] cTpaHe kopucHuka — Working Group on Cyberjustice and Artificial in-
telligence (CEPEJ-GT-CYBERJUST), European Commission for the Efficieny of Justice
(CEPE)), Use of Generative Artificial intelligence (Al) by judicial professionals in a wor-
k-related context, Information Note. Strasbourg, 2024, 2—4.

14 TTojam mpaBie MOXE UMATH Pa3IHYUTa 3HAYCHA Y PA3IHIUTHM KOHTEKCTUMA. Y
OCHOBH, IpaBJia c€ OJHOCH Ha MOLITOBaKkE HCTHHE, MOPAIHHUX Hayella U jeJHakocTu. EBo
HEKOJIMKO KIJbYUHHX aclieKaTa:

1. Mopanna iipasga: OnHoCH ce Ha MOpallHEe MPUHIMUIE KOjU AeHUHUPAjy MTO je
UCIIPABHO U MPABEHO y OJJHOCY Ha TOHAIIAKE MOjeIMHIA WIN IPYIITBA.

2. IIpasna tipasga: OJHOCH ce HA NPAaBHU CUCTEM U IIPaBMWJIA KOja OCHIYpaBajy Ja
Ce CBAaKM MOjeAMHALl TPETUPA jeJTHAKOIIPABHO U I10 3aKOHY.

3. Coyujarna iipasga: ®oxycupa ce Ha PaBHOIPABHO IOCTYNAKE IPeMa CBUM 4JIa-
HOBUMa JPYIITBa, y3umajyhu y 003up pasnuuure norpede, Mo3uluje 1 npasa.

4. Enuciiemuyka tipasga: OIHOCU c€ Ha NOLITOBaEKE UCTHHE, TPAHCIAPEHTHOCTH
nHMOpMaIHja U IPABUYHOCT Y TIPUCTYITY 3HAIBY.
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Jpyro mutame Koje cMo mocTaBwid Owino je ,,Koja je caapxunHa
npasje?”, ajau ¥ 0Baj OATOBOP'S je MHCHCTHPAO HA KOHTEKCTYAIHO] pellaThB-
HOCTH H-EHOT CaJipiKaja, UMak UCTHYYhNM Kao KJbyYHE CYIITHHCKE CIICMEHTE
PaBHOIIPABHOCT, IIONITOBAKE 3aKOHA, MOpAHE TEeMeJbe, OJIrOBOPHOCT M
IOOpPOOUT 3ajeHHMIIE.

Hako BemTauka wuwHTENHreHnuja (y OBOM KOHKPETHOM CIy4Yajy
chatGPT'¢, 360r jeHOCTABHOCTH M JOCTYMHOCTH Kopuiihema (He CIOpHUMO
MOTyhHOCT Jja TIocToje HalpenHuje u ,,CTpydHHje” 3a o0aacT mpasa (CIOPHO
Jla JIM ¥ 3a o0jacT mpasie)), ,,MUCIH Ja 3Ha IITa je MpaBla W IOKYyIlaBa
Ia neduHUIIe HEKe OCHOBHE HEHE BHIOBE, MOpaMO C€ OCBPHYTH Ha TO Ja
HajBehu Quio3odu u npaBHUIM, Kao WTo je HOp. KenseH npusHajy nopas y
MOKYIIajy J1a Aajy OATrOBOP HA MUTAmE IITA je arcoiyTHAa MpaBAaa ,,Taj JICHH
caH yoBeuaHcTBa“. Kao u BehnHa Hac, OH UMa CBOj pEaTHBHU TI0jaM TpaBJe
KOjUM C€ MOpa 3aI0BOJBHTH: TO je ,,ipaBAa clo0oje, ImpaBaa MUpa, MmpaBaa

ITpaBaa Moxe OUTH CYOjeKTHBHA U PA3JIMYMTO CE TYMAYHTH OBHCHO O KyJITYPHOM,
(hunozodckomM U MpaBHOM KOHTEKCTY. BakHO je nma mpaBaa HACTOjU MOCTHhH PaBHOTEXY
u3Mely UCTHHE, MOPAIHUX BPUjEJHOCTH M jE€JHAKOCTH Y CBHM acleKTHMa KHBOTA.”

15 ,Canpikaj mpaBjie MOKe ce pa3yMjeTH Kpo3 HEKOIHMKO KIbYYHHUX eJleMeHaTa KOju
YHHE HE3UHY CYLITHHY:

1. Pasnoiupasnocui: IlpaBna ce TeMesbH Ha MJEjH J1a CBYU MOjeMHIH Tpedajy Outn
TPETHUPaAHH jeJHAKO U MMATH je/IHaKe IIaHce Oe3 003upa Ha 0COOHE KapaKTEPHUCTHKE MOIYT
pace, CIojia, pejuruje Wik COIMOCKOHOMCKOT CTaTyca.

2. owiiosarse 3akona: IlpaBna ykibydyje IOMTHBAKE IIPABHUX HOPMH U IIPOLIe-
Jypa Kako OM ce OCHI'ypajio Jia ce CBaKo MOCTyMa y CKiIajay ¢ MpaBHInMa Koja cy yTBpleHa
3a 3ajeHUILY WM JPYLITBO.

3. Mopannu wiemenu: MopailHH aCIIEKTH IIPaBJe OJJHOCE CE HA IOIITOBAKE TEMEJb-
HHX €THYKUX BPUjEJHOCTH MOIMYT UCIIPABHOCTH, MOIITEHA, HCTHHE U TOOPOOUTH CBHX 4JIa-
HOBa JPYILITBA.

4. Ogiosoprociu: TlpaBna ykibydyje 0JrOBOPHOCT 3a TOCTYIIKE U OJUTYKE KOje yTje-
4y Ha Jpyre JbyJe WX 3ajeJHHILY, IITO MOAPa3yMHjeBa MPEy3HMambe 0JrOBOPHOCTH 3a IO~
cJbeIUIIEe CBOjUX Tjera.

5. Jobpobuiii 3ajegnuye: TlpaBna takohep ykibydyje mpoMuiiame omher noopa u
JPYIITBEHE MMPaBEHOCTH, OCUIypaBajylinl 1a o/uTyKe M MOCTYIIH JONPHHOCE OIarocTamwy
YHUTaBE 3ajeHULIE.

Cazipkaj IpaBjie MOXKE C€ Pa3IMKOBATH OBHCHO O KyITYpHHM, (PHIIO30)CKHM H
MpaBHUM TpaJuilfjaMa, ajli OBH €JIEMEHTH YeCTO YHHE TeMEJbHY CTPYKTYpY NpaBje y Be-
hunu npymrasa.*

16 3anumIbKB je npumep Tejinopa, MajkpocodToBor ueT6OT copTBEpa KOju je au3aj-
HHUpPaH TaKo Jia OJroBapa Ha MopyKe KOpHCHHKa y3pacTa ox 18 no 24 romune ¢ MoryhHo-
why na y4u U3 [MpUcHeNnuX MopyKa U MOCTENeHO yHarpelyje cBoje criocoOHOCTH [1a BOAM
KoHBep3amyjy. Hakon camo 24 cara ¢yHKIHMOHHUCama, JbYAN Cy MovenH na Tej yde cek-
CHCTHYKUM U PACHCTHYKHMM HJEjaMa Jia je OHa 1oYesa TOBOPHTH MO3UTHBHO O XHUTIEpY
yenen dera je MajkpocodT UCKIbYyuHO M 00pHCao beHe HajyBpelsbUBHje MOpyke. Singer,
P. (2023). Can Artificial Intelligence be Ethical?. Ethics in the Real World — 90 essays on
things that matter. Melbourne: The Text Publishing Company, 303.
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JIEMOKpaTHje, TpaBJia ToJIEpaHIrje™, TpaBaa Mo YAjOM 3allITHTOM MOXKE Jia
Harpe/yje HayKa, a ca ’OM HCTHHA U ucKpeHOcT.!” OH mobuja apryMeHTe Koju
ce 0OJIHOCEe Ha HEKe paHHje KOHIIENTe MpaBje, Kao IITO Cy CXBaTame IpaB/e
kao cpehe, jearHakoCcTH mpen 3aKOHOM, OJMa3/a, U jeANHO TONEPAHIUjH MPU-
3Haje BPEIHOCT Koja Om Omia mpuOJIMKHA TpaBeqHOCTH. V3BpIeme mpasie
MPETHOCTaBhba BPEIHOCTH M HOPME, 32 KOje C€ IOCTaBJba IHTAFE MOTY JIU
yomiuTe OWTH MpeaMeT palHOHATHOr ucnuTuBama.'® Kemsen kao HOpma-
THUBHUCTA pa3linKyje OOjeKTHBHE CyIOBE BpeAHOCTH (y cMuciy TBphema na
je oapeheHo moHamame y (He)CKIamy ca OHHM INTO je MPOMUCAHO HOPMOM,
CyOjeKTHBHE CyJJOBE BPEIHOCTH H CyIOBE O IPABEIHOCTH (KOjU CY PEIATHBHO
3aBUCHU OJI CXBaTama YOBeKa WM mpeoBial)yjyher OpymiTBeHOr Mibemba).'”
[ToTpeba 3a mpaBaoM MOCTOjU y ciiy4ajy cykobOa mHTepeca, mpahen mpobie-
MOM ojipehuBama XHjepapxuje BPEJHOCTH M BPXOBHE BpenHocTH. [Ipobiem
CyK0o0a BPEIHOCTH HE MOXE Ce PCHINTH CPEIACTBUMA PAIlMOHAIHOT Ca3Hamba,
CyZ O ToMe je ojpel)eH eMOINOHATHUM YHHHUOIMMA U CTOTA je OH peJIaTHBaH
u cyOjexTrBaH, Bakehn camo 3a cybOjekra Koju cyam.”

VY okBHpYy cuCTeMa y KOM OCHOBHH, TEMEJbHU NPHHIUI HHjE CIIOpaH,
cMmucao mpasie he OWTH na m30erHe CBaKy IMPOW3BOJHHOCT Yy IPaBUIIAMA,
HENPaBUIIHOCT y oHamamwy. [IpaBaa oHa nMa TpH esleMeHTa: ,,BpeTHOCT Koja
j€ 3acHHMBa, MPABHUIIO KOje MCKa3yje W JIeJO Koje je ocTBapyje, o] KOjux ce
MIPABUJIO ¥ JIENI0 MOTY MOABPhH palliOHATHUM 3aXTEBUMa, TOK CE€ BPEIHOCT HE
MOJKe TIOAPEANUTH PAIOHATHIM KPUTCPHjYMUMa, IITO je YHHH IPOU3BOJHHOM
U OTUYKH Heoapehernom.?! Jleno je HempaBeIHO ako HHje cao0dpa3HO MPaBUITY
npaBzie (OCHM y Cly4ajy pa3iio3uMa IPaBHYHOCTH ONPABJAHOI OJCTYIama),
MPaBWIIO j€ HEMPaBeIHO KaJia je MPOU3BOJEHO, HEOIPABIAaHO OJICTYIA 07 00u-
Yaja W MMpecefaHa U yBOAM HENpPaBEIHE Pas3luKe, JIOK je pa3iiuKa IPOH3BOJFHA
YKOJIMKO HHj€ PAlMOHAIHO OIpaBJaHa, OJHOCHO YKOIUKO KPUTCPHjYMH U
BPEAHOCTH KOjUMa Ce OIIpaB/aBa Mpe/ICTaBbajy MPUCTPACHO 3ay3UMabe CTaBa,
YKOJIMKO Cy MPAIlMOHAIHH U CTajy y 0A0paHy IOjenHAYHUX HHTepeca.”

Kao Tpu ememenra komIuieKCHOT DUHHCOBOT IOjMa IMpaBlIe MOTY ce
oapenuTn MehycoOHM OJHOCH ca JpyrumMa, ycMepeHocT Ha japyre (other-
directedness); Iy>KHOCT Mpema IpPyroM KOjU MMa KOPEJIATHBHO TPaBO H
jemHakocT cxBaheHa Kao PONOPIIMOHAIHOCT, paBHOTEKa WM OanaHc. Hheros

17 Kelzen, H. (1998a). Sta je pravda. Beograd: , Filip Visnji¢“, 37.

18 Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 3.

19 Vige: Kelzen, H. (2000). Cista teorija prava. Beograd: Gutenbergova galaksija,
22-28; Kelzen, H. (1998b). O granicama izmedu pravnicke i socioloske metode, Opsta teo-
rija prava i drzave. Beograd: Pravni fakultet Univerziteta u Beogradu, 100—102.

20 Kelzen, H. (1998a), Op. cit., 13—13.
2 Perelman, H. Op. cit., 41.
22 Ibid., 64.
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mojaM TpaBle YKJbydyje MPUHIUIE 32 IPOICHUBAKRE KaKO CE MOHAIIATH
mpeMa JIpyroM OJHOCHO KaKo MOjeAMHAI] HMa TIpaBo Aa Oyae Tperupad. Onda-
yjyhu nojam npasse npasae, OuHKEC HABOIM Ja OIINTA MPABJA IPYKa OKBUP
3a OCTBapUBame OMMITEr 00pa 3ajeHUIe KOje 3axTeBa U MOBIAYH 32 COOOM
CTaHAapAe MPUKIATHOCTH y OJHOCY Ha OCHOBHE AacIeKTe pas3Boja M Ipo-
BaTa 4yoBeka.?

VYrpkoc ToMe IITO je NpaBjaa yHUBEp3aJHa BPEJHOCT, OKO Koje ce
MOTY CBH CJIOXKHTH Jia jé BPEIHOCT MOXEJbHA OCTBAPHBamba, MOTEHIKohe Koje
HACTajy IPOUCTHYY W3 HKEHE HEJaCHOCTH W MOT'YNHOCTH l1a y3WMa pa3induTe
u3riesie npmiarolene cxparamuMa U HHTEPECHUMa MMPOTHBHHUKA Y CIIOPOBHMA,
paTtoBUMa U peBONylHjaMa, KOjU TMOKYIIABajy Ja IOKaXY Ja je mpaBaa Ha
BUX0BOj cTpanu.” KoHIenT mpasie He Moxe OuTH oapehen mpoctum ymyhusa-
BeM 1 oOpahameM oHOMe MITO je Herze Ouiio nmpuxBaheHo Kao lbeHa KOHKpETHA
npumeHa.”> Kao arnconyTHH W YHHBEP3aJHH Cy alpUOPH 3aXTEBH yMa, Kao
IITO 3aXTEeB KOjH €THKA IIOCTaBJba YOBEKY Jia MPABEIHO JIeJI0Babe YYHHH CeOn
MaKCHMOM, Yy ckiiany ca unme KanTt popmynuine ommTu 3akoH mpasa: ,,Jlemnaj
CI0Jba TAKO J1a clI000IHA yIOTpebda TBOje CaMOBOJhE ITOCTOJH 3ajelIHO ca CJIO-
60/10M CBaKOra 1o HEKOM OIIIITEM 3aKOHY. %

[MpuxBatuTi MOTyHHOCT palMOHAIHOT WM YMHOT OmpaBiama (Tpax-
THYKYy ymoTpeOy yma) 3HAUM HpPU3HATH Ja pacyhuBaTH HE 3HAYM Camo
MIpOBepaBaTH M JOKAa3UBaTH, HETO M BehaTH, KpUTHKOBATH, OTIPaBIaBaTH, apry-
MEHTOBATH, H3HOIICHE Pa3liora y MPUJIOT HIU MPOTHB HEKE OIUTYKE OJTHOCHO
n3bopa. KputukoBaru ce Mory camo peslaTuBHe W mojpeljeHe BpenHocTH, He
u anconytHe. KpuTHka 1 onpaBame jecy KOHTEKCTYaJIHO HCTOPHjCKH MO3HU-
[IUOHUPAHH, BPEMEHCKH W MPOCTOPHO YCIOBJGEHH, INTO 3HAYM Ja 33 CBAKO
IPYIITBO M JyX IOCTOjE JIeia, BepoBama M BPEIHOCTH KOjH ce 0moOpaBajy,
HE OCIIOpaBajy M Koje Hema MoTpede OIpaBaaBaTH M KOjU Jajy NpecenaHe,
Mojene, yoehema 1 HopMe Ha KOjUMa Cce TeMeJbe KPUTEPHjYMHU 32 KPUTHKY U
OTIpaBaBarbe MOHAIIAKA, CKIIOHOCTH W TBPIHH.’

2 Finnis, J. (2011). Natural Law and Natural Rights — Second Edition. Oxford:
Oxford University Press, 161-165.

24 Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 4-5.

% Stammler, R. (1925). The Theory of Justice. New York: The MacMillan Compa-
ny, 123.

26 Kant, 1. (1993). Metafizika morala. Sremski Karlovci — Novi Sad: Izdavacka knji-
zarnica Zorana Stojanovica, 32-33.

27 Perelman, H. Op. cit., 46-46.
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Ilpagna iipasga

VY nmamuMm pa3MmarpamuMa IojMa IpaBHE TpaBjae (3aKOHCKE, CYACKE U
CIIOpHE TIPOIEeypalHe) NPETHOCTaB/baMO HOpMaJlaH IOpelak y KOM Hema
CENIeKTHBHE IPUMEHE TIpaBa W 3JI0yNoTpede MpaBHUX HHCTHTYIHja yCMepe-
HUX Ha 00pavyH ca MOJUTUYKHM OMOHCHTHMA, y3YPIAalUjy U KOHIECHTPAIIH]Y
BIIACTH KaKBa IOCTOjU Yy IUKTaTypama W THpaHWjama YHjH 3aKOHH MOTY OWUTH
Calp’)KUHCKH HENpaBeIHU, jep OM TO IMOAPa3yMEBAIO HCIUTHBAME IMUPET
Kpyra mpobjeMa U acmekara 370ynoTpede TeXHOJIOTHje U BEeIITauKe MHTENU-
TCHIIMje 32 HeTpaBeIHe IIJbEBE.

[Mopen npupoane, 60xkje, ancoayTHE IpaBJie, 01 KOje Ce TOTOBO OyCTalI0
IIpe BHIIE O] [Ba BEKa, [TIOCTOjH APYIITBEHA MpaBIa Ca CBOJUM H3BEICHUM,
peaTHBHAM BpCTaMa (MOpallHa, PEJUTHjCKa, MOJUTHYKA, CONHUIApHA... KOje
Cy JOJIAaTHO peiaTuBH3oBaHe. [IpaBHa mpaBaa je Takohe penaTuBHA, Kao M
IEHE U3BEICHE BPCTE (3aKOHCKA, CyJNCKa, MpoIleIypaiHa, KpuBH4YHa, rpalhaH-
CKa, ylpaBHa...)

Y ocHOBH IIpaBHE IIPAB/E je IpacTapo HAUCIIO U3PAKEHO Y suum cuique
tribuere — 1aTH cBakoMe CBOje, Koje ce mocie Apucrorena npudanxkasa jes-
HaKOCTH M TO TIpe CBEra 3aKOHCKO] JeIHAKOCTH M TPETHpame jeHakux Owmha
Ha jelHAKW HAauyWH (KOMYTAaTHWBHA IpaBAa, NMPUHIMI HEAUCKPUMHUHALMjC Ha
OCHOBY pasnuke Mehy Owhuma). MelhyTum, nako je cymTuHa JbyJAcKux Ouha
ucra, Mel)y mHUMa MmocToje pasiuke Koje Ou Tpebano y3eTH y 003up Kako
O6u mopexa ¢dopMmainHe NpaBle — jeJHAKOCTH, OWJIa OCTBapeHa M MaTepujajHa
npaBaa (IMCTpUOYTHBHA TIpaBja). JEIHAKOCT y MpaBy je €IeMEHT TpaB/g,
KOja MOXKE OWTH yHyTapma WU CII0JbHA, OJHOCHO alCTpaKTHA, MaTepHjaTHa,
3aKOHOJIaBHA TpaBAa (OAHOCHO CBOjCTBO ITO3UTHBHONPABHUX HOPMH Aa Oyay
ycariameHe ca MaTepHjalHUM TPHUHIHUIOM (HI€joM) MO3UTHBHOT IpaBa U
3aXTEB 32 YHYTAPHOM jeJHAKONINY, KOMyTaTUBHUM M TUCTPUOYTUBHUM SUUM
cuique tribuere) 1 KOHKpeTHa, (popMaIHa, CyjCKa MpaBaa (OJJHOCHO CBOjCTBO
MOCTYIIKA U OJUTYKa Ap)KaBHE BIACTH J1a OyAy y CKIamy ca 3aKOHOM, YaK HaKO
je OH HerpaBe/iaH — CIOJbHA jeTHAKOCT M 3aXTeB PABHOMEpPHE PUMEHE 3aKOHA
Ha CBe ciiydajeBe o0yxBaheHe HOpMOM).?

[TpoGiiem ocTBapuBama IMpaBHE MpPaBAe CACTOjU Ce y INPOHATIAKEHY
MepHJia jeTHAKOCTH U y CyOjeKTHBHOCTH IpaBje, jep OHO IITO j¢ Y CBAKOM
KOHKPETHOM CJIy4ajy, U YONIITe, IPaBeIHO 3a jeJHe, HEMPaBEIHO j€ 3a ApYyTe,
Oynyhu na ce mpaBma cxBara CyOjeKTHBHO 3aBHCHO O]l MHTEpeca, MOJIoXKaja

2 Bykaaunosuh, I'., Murposuh, 1. (2019). Vsog y wweopujy u purozodujy ipasa.
Beorpan: locuje cryauo, 104.

2 JKusaunosuh, T. (1959). Cucitien cunitieiiuuxe upasne ¢guiozoguje: 1. Cunitie-
wuuka gurozoguja upasa 2. Cuniiemniuuka gunosopuja apasnux nayka (Ilpasna noiuka u
Teopuja iipasnoi caznara y oxeupy Oiwitie). beorpan: Cpricka akanemuja Hayka, HayuHo
neno, 675-680.
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W CXBaTama JbYJH, T€ TaKO MOXeMo pehu Jla HemMa HeKe arcolyTHe 00jek-
TUBHOCTH MpaBIE U J1a CE MOPaMO 33aJOBOJBHTH PEIATUBHO O0jCKTHBHOM
MIPaBJOM KOja je Be3aHa 3a peJIaTHBHY 00jeKTHBHOCT IpaBa M TO Ka0 CPEACTBO
,JIOTOHO JIa TO IPaBO HAjIOTIYHHje OCTBapH . 3amaTak mpasa je aa npoHale
00jeKTUBHY BPEIHOCT H Jla IPUIMKOM OICHE U MIPAKTUYHE [IPUMEHE MpaBie U
ocTanux BpeaHOCTH Oyzae 00jekTuBHO.*

[Tonekan jeqHaKo MOCTyName ca HCTUM Omhuma 0e3 y3uMama y 003Hup
BUXOBUX CYIITHHCKHX Pa3iiMKa MO)Ke OMTH HENpaBeJHO YKOJIHKO je ped O
OIIITUM HOpPMaMa, OJHOCHO HENPaBHYHO YKOJIHMKO KOHKPETHa HOpMa He
y3uMa y 003up crneunduyHocTH ciyyaja (Oyayhu ma ce mpaBUYHOCT yriaB-
HOM oJpeljyje Kao mpaBaa y KOHKPETHOM CIyd4ajy, MOABPCTa MpaB/e, MpaBaa
nojenuHavyHOr ciydaja). IlpaBma kakBom je Apwmcroren onapehyje, cmarpa
npodecop Jlykuh, jecTe mpaBia HajHHXKE BpCTE, ,,HajeIeMEHATPHHU]a, Haj-
MpoCTHja, HajIaKIIe OCTBAapJbHBa, HAjpeaTHN]ja, HajIPUXBATJbUBHja, HAjMAahe
[UIEMEHHUTA, TPaBHA MPaBjia 3aCHOBaHa Ha jeaHakocTu.’! MopMaaIHO MPaBUIIO
npasae npema [lepenmany MoKe ce M3pa3suUTH Kao HEIOIjeTHAK MMOCTYMaK ca
UCTOBETHUM Owhuma, Beh ,,jeHaK MOCTymak ca Ouilino cauynum Owhmma‘,
Mely kojuma He moctoje OuTHe pasnuke. MehyTum, OBO TpaBUIIO HE TpEIH-
3Wpa ,,kaga cy ABa Ouha OMTHO CIIMYHA U Kako WX Tpebda TpeTupaTH Ja O TO
om0 mpasenHo . Kaja MO3UTUBHO 3aKOHCKO MPaBWIIO ojpeljyje KpuTepujyme
3a BErOBYy MPHUMEHY, IIPABUIIO MpaBJe je TadyHO oapeheHo u mocraje ,,MpaBHO
npaBuiio (the rule of law)* xoje 3axTeBa Ja OHU KOjU Cy y OYMMa 3aKOHa
cIMYHU OYIy TPETUpaHH Ha 3aKOHOM ojpeleH HaumH. Y TOM Cilydajy Iename
carjacHoO IPaBHOM IIPABIITY je MPaBEIHO, jep Ce 3aKOH HCIIPABHO IPUMEHY]e
(ctamiuuna tpasga), MTO TOBOIU JO MPaBHE CUTYPHOCTH M OCTBapyje ce y
MPaBHOM CHJIOTU3MY KOjH TIPOMNHCYje Ja Cyluja ,,CBaKOI 4YjlaHa jeJHe KaTe-
ropuje TpeTupa oHako Kako OW Tpebaso aa Oyay TpeTHpaHH CBU YJIAaHOBU Te
KaTeropuje”. JeaHaKOCT mpej 3aKOHOM II0JIpa3yMeBa Jia je Cyjauja rpaBeiaH
aKO je HeMPUCTPACTaH, HEMOMUTIBHUB U PAI[MOHAIIHE, XJIaJHE riiaBe.

[IpeTx0THO CXBaTame U3PAKEHO Y IPUHIHITY dura lex sed lex u Hemoryh-
HOCTH Cy[IHj€ /1a TOBOJAN 3aKOH Y MUTAE, MOXKE CE CYNPOTCTABUTH IPHITHUI
summum ius summa iniuria ¥ MOTYhHOCT cynuje Aa y ciaydajeBuMa HeTpaBJie
M3a3BaHE CTPOTOM IIPUMEHOM 3aKOHA, HErOBO JCjCTBO yOIaXH U KOPHUTYyje U
Jla HA Taj HAYMH aKTUBHO CYyJENIyje y CTBapamy IpaBa M JOHOCH IpPaBUYHE
OJUTyKe, a JONYHH M UCIPAaBU MO3UTHBHU 3aKOH OJIHOCHO IOCTYIa Kao 3aKo-
HOJABAaIl KOjH je MOrao 1a MPeIBUAN jeIMHCTBEHOCT KOHKPETHOT Ciydaja.’?

30 JTykuh, P. 1. (1992). Cucitiem purosopuje ipasa. 1. @unosouja, II. Durozopuja
ipasa. beorpan: CaBpeMeHa aqMuHUCTpaimja, 467—468.

3UIbid., 219-221.

32 Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 18-19.

3 Ibid., 21.
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Common law cuctemu 3a oBakBe cuTyanuje T3B. hard cases omoryhapajy u
Ipyradrja cxXBaTama Koja ce TeMeJbe Ha OTKPHBAmbY INPHHIUIA M EHIXOBOM
oOpasnaramy. HaBejeHa TaTHHCKA CEHTEHIIA 3HAYH Ja je MPaBO Kao KpajibH
MJb HajBeha Hempapaa OJHOCHO Jia je MPaBo YCJIOB U CPEJICTBO, & HE BPXOBHHU
UJb ¥ KO TOJ 3acTyma oapel)eHo mpaBmiio u meroBy opeleHy caapkuHy Kao
aTiCOJIyTHY, TIO3WBAMEM CaMO Ha 3aKOHUTOCT, 00jeKTHBHO je HermpaBenan.** U1
JIOK TIpaBJa TJIefla Ha CBAaKH MOjEIMHHU CIy4aj ca CTAaHOBHIITA OIIIITE HOPME,
MPAaBUYHOCT 3aXTeBa W U3BOAM CONCTBEHH 3aKOH.* [IpaBUYHOCT MOKe J1a mpe-
BarHe HaJ curypHoinhy, a cynuja he Mohm Ja peMHTEpIpeTanujoM 3aKoHa
OJICTYIH O] TIpece/laHa ¥ yoOHWuajeHe CyJCKe Mpakce, aind he To MopaTu aa
moceOHO 00pa3oXku, Kako Ou ce n3beria Mponu3BoJBHOCT.

Caapikaj ujeje mpapjae ce He HCLPIUbYje y MpaBHIly MpaBje Koje je o
Ba)KHOCTH 32 OLICHY O MCIpPaBHO] (JOPMAIHO MPABEIHO] TPUMEHHU MO3UTHBHOT
npaBa, Beh 3axTeBa UCIIPaBHY NPUMEHY ,,lipaBeAHOr npasuia“.’’ Y oBoj Te3u
JICKU HEIOCTaTaK MO3WTHUBHONpPABHE TeopHje, ma u Kem3eHoBe HOpMATHBU-
CTHYKE, KOj€ HE PAacIoJaKy HUTH CE HHTEPECY)y 3a KPHUTEPUjyM IPABETHOCTH
KOju OM ce Hala3uo W3BaH MO3UTHUBHOT, Baxkeher mpasa. BanmpaBHu Kpute-
PHUjyMH, BpEIHOCTH U MOpaJI Ha OBaj HAYMH 3aJ1a3¢ HA TepeH npasa (He Tpeda
3aHEMapHUTH HU TIOJINTHYKE HHTEPECce U 0THOCE MOhHM KOjU yTHIY Ha CalpKUHy
caMHX HOPMH NO3HTHBHOI MpaBa, Kao HU npeomialjyjyha apymrTBeHa cxBa-
tama). MopanHa ocehamba MOTY MMaTH 3Ha4ajHy YJIOTY y MpPOIECY CTBaparmba
U TIpUMCEHE (TyMadema) 3aKOHa, Kao M IITO MPOTJallekhe HEKOTr 3aKOHA KOjH
MIOYUILE /1a BaKM MOXKEC yTHIATH HA NMPOMEHY MopaitHuX ocehama. Ilurame
(He)IpaBeTHOCTH 3aKOHA je y TIPAaKCH BeoMa KOHTPOBEP3HO, jep je Maiu Opoj
OHHUX 33aKOHA y IMOTJEAy KOjUX CE JbYIU CIaKy, Aajyhu UM TyMademeM HCTH
cmucao.*® Ykonuko ce He OM MOTJIO YTBPJHTH IITA je [IpaBeiHO, Mopa ce Ipo-
nucatu mra he OWTH 1O TpaBy, O CTpaHE OpraHa CIOCOOHHX Ja CIIPOBOIE
nponucano. [I03UTHBHOCT IpaBa je MPeTIIOCTaBKa UCIPABHOCTH IIpaBa, ajld U
00pHYTO, OHO caMO Mopa 6utu ucrnpaBHo. OnmTeBaxkehu enemMenT mpasa cy
Ujeje mpaBjie U MPaBHE CUTYPHOCTH, JOK jé CBPCUCXOTHOCT PEIaTUBUCTHYKU
ememenT. [IpaBma m cBpcHCXOAHOCT (OMIITa KOPUCT) MOTY MohW y KONW3Hjy
ca MpaBHOM CHTYpHOIINy, KOja 3axTeBa MO3UTUBHOCT Oyayhm ma mo3uTuBHO
MpaBoO TEXH Ja Baxku 0e3 o03upa Ha TO Aa JIU je MpaBeIHO WU HHje, OAHO-
CHO [a JH HChymaBa cBpxy win He.” Kako mpaBemHO mpaBo HE MOCTOjH

3% Stammler, R. (1925). The Theory of Justice. New York: The MacMillan Com-
pany, 25-26.

3 Radbruh, G. (1980). Filozofija prava, Beograd: Nolit, 48.

3¢ Perelman, H. (1983). Op. cit., 25.

37 Ibid., 26.

38 Ibid., 38-39.

3 Radbruh, G. (1980). Op. cit., 95-99.
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ariCOJIyTHO y HAILIEM CBETY yBEK MOCTOjH MOryNHOCT ja cajpiKuHa MO3UTUB-
HOT' IpaBa MocTaHe u3onadeHa. Kako amconyTHo Huje moryhe octBaputé
HUjeJHy, TPEocTaje HaM OJip)KaBame OanaHca wu3Mel)y BpenHOCTH mpaBae U
mpaBHE cUTypHOCTH. OHTOJOIIKY JIBOjaKy CTPYKTypYy IpaBa YMHE CYIITHHA
MIPUPOJTHOT TIpaBa M IOCTOjake MO3UTHUBHOT TpaBa (essence and existance,
natural lawfulness and legality), a noMupeme KpajHOCTH MOTYyhe je peslaTHBH-
CTHYKHMM MPUCTYIIOM U CHHTE30M.*’

[Ipoueaypanna npapaa He MOKE MTOCTOjaTH jep OM ce OHJa aTpudOyTOM
MpPaBeHOCTH MOTJIM OKUTUTH M 3aKOHH KOjH OU ce cMaTpajy IPaBeHUM CaMo
3aTO MITO Cy JOHETH HA MPAaBHO WCIpPAaBaH HAYHMH, CIPOBOHEHEM MpaBUIia
nporenype. [Ipouenypanta nmpaBHa mpaBuia MOry jaa o0e30e/ne UCIPaBHOCT
OAHOCHO IMPaBUJIHOCT, NPEABUAMUBOCT U MOY3AaHOCT, aJIi HC U UCTUHUTOCT U
npaBeHOCT (OYUIVIEAHO je 1a je MpaBia CHHOHHM 32 UCTHHHUTOCT, a HE 3a
HEIPUCTPACHOCT U UCIIPABHOCT).*!

OynepoB mokymiaj oapehrBama MOPAITHOCTH MPYKa MIIAK HEIITO BHUIIIE
HEero IITO TO YMHH HaBEJCHU KOHLIENT poleypajiHe npasje. [lutama koja ce
THUy oJpeliBama mpeaMeTa 3aKOHOAaBCTBA, IM/bEBA M BPEHOCTH KOjH HhHMa
Tpeba ma Oyay OCTBapeHH MOTY C€ Ha3BaTH ,,CIIOJbAlllEba MOPAIHOCT mpaBa’,
3a caJpKajHO IPaABEIHE 3aKOHE 3aUHTEPECOBAHO j& ,,CYIIACTBEHO MPUPOIHO
IpaBo®, HACYNOPT KOT je ,,yHyTpallllha MOPAJIHOCT IpaBa“, MpoIexypaiHa
BapHjaHTa IPUPOJTHOT IpaBa Koja MmocTaBiba ojpeheHe 3axTeBe Koje y npoiecy
CTBapama U [PUMEHe mpaBa Tpeda a Oyay 3a0BOJFCHHU OJIHOCHO Koja ce 0aBu
,,HAUMHMMA Ha KOJH CE CHCTEM yIpaBJbama JbYACKOT NOHAIlakha MOpa cacra-
BUTH U IPUMEHUBATH aKo Tpeba aa Oyzae eukacaH, a 1a ICTOBPEMEHO OCTaHE
OHO MITO IHba Aa Oyae”.*” Moxe ce OAPEIUTH OCaM yCJIOBa YCIEIIHOCTH
CTBaparma MpaBa: OMIITOCT TpaBa (OJCYCTBO aHOMHje U ad hoc perynucama
KOHKPETHHX MPaBHHUX OJHOCA U pelllaBama CiIydajeBa Ipel] CyJI0M); 00aBe3HO
oOHapooBame (jaBHO 00jaBJbUBAGEC WM 0ap UHICHE JOCTYIMHHM NPaBHHUX
MpOIKca); OJCYCTBO 3JIOYNMOTpeOde PEeTPOAKTHBHOT 3aKOHOIABCTBA; jACHOCT
3aKOHA; HEMPOTHBPEYHOCT 3aKOHA; CMHUCICHOCT 3aKOHa KOjU HE 3aXTeBajy
Hemoryha noHamama; CTATHOCT 3aKOHA Y BpeMeHy (M3MEHe MpaBuiia He CMejy
OuTH ydectane) M moAyJapHocT u3Mel)y o00jaBJbeHUX MpaBWIa W HHXOBE
cTBapHe npuMmeHe. Heucnymeme OBHX 0OcaM ycjoBa HE camo Ja HapyliaBa
NpaBHY CUT'YPHOCT H Ja PaBo 4yuHU phaBum, Beh ,,yOINIITe y MPaBOM CMHCITY
HE MOJXE Ja Ce Ha30BE MPaBHUM cuUcTeMOM™, (akTuuku Hermoctojehe mpaBo

40 Kaufmann, A. (1963). The Ontological Structure of Law. Natural Law Forum
(Paper 95), 80-82, 85-87.

4 Bykaaunosuh, I'., Mutposuli, 1. (2019). Vsog y wieopujy u gunozodujy ipasa,
Beorpan: locuje ctyamo, 132, 136—137.

42 Fuler, L. (2011). Moralnost prava. Beograd: Pravni fakultet Univerziteta u Beo-
gradu, 106.
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KOj€ YOBEK HeMa MOpaJHY JIy>)KHOCT JIa MOIITYje, Oall Kao U YKOJIMKO Ce OHH,
KOjU CY HaJJICKHU Ja o0e30ele mMpUMEHy IIpaBa M Jja CE CTapajy Ja ce OHO
MOIITYyje, CaMH O mera ornymanajy.* OBu 3axTeBH oMoryhaBajy ocTBapere
(hopMaiHe MpaBeHOCTH Yy TIPaBY, Koja je BHUIIE OJ1 MyKe MPUMEHE TTO3UTHBHOT
mpasa. Kaga cy y nutamy croJballlibil IHJBEBH 3aKOHA, O] CYAHjE CE 3aXTeBa
Ila OCTaHe HEYTpaJaH y OJHOCY Ha MOpAJHE IO3UIIHje KOje Cy MOXKIa 3ay3eTe
y 3aKOHY, IOK YHYTpallllba MOPAIHOCT 3aXTeBa mberoBy nocsehenoct. CyoueH
ca JiBa jeJIHAKO NMPUXBATJbUBA 3HAYCHa 3aKOHA, MPABUIIHO MOXeE Ja ojabepe
OHO Koje he ra ;moBecTH y cariacHOCT ca ONIITENpUXBahieHWM Hadearuma
no6por u 3mor.* J[o6po u 31710, Ka0 ¥ Mopall, u3pa3 Cy cinoboje U MIMaHCHTHU
cy 6uhy crioco6HOM s1a ce camoopehyje.®

Viora 3aKoHO/aBIA U CyJMje KOjU HUje ayTOMaT KOjH M3roBapa 3aKOH,
Beh MMa W KpeaTWBHY YJIOTY, HHje Ja OJUIydyjy IO JIM4HOM ocehamy u yBe-
pemy 0 TOME IITa je MpaBeIHo, 03 y3UMama y 003Hp HAPOTHHUX TSKIHH, KOje
Mory OWTH 4Yak W CyHpOTHE. 3aKOHOIAaBall Mopa, Bojaehu padyHa o xeJbama
Hapoja, (opMyNIHcaTH TpaBWia U yTBPIUTH KPUTEPUjyME TaKO J1a H3TPaIH
MpaBHU Topenak kome he ce BehnHa ,,CIIOHTAHO TOAPEIUTH U3 yBEpema O
BEeroBoj nmpaBenHocTH. [IpernocraBipahe ce ma cy 3akoHM W IpaBUIIa Ha CHA3U
MpaBeJHU JIOK TOJl CC HE II0jaBH KPUTHKA HA UXOB PadyH KOja je y CTamy
Jla TIOKa)Ke KaKO 3aKOHCKH MPOIUC caoOpasan excrhama 3ajegHuye 0o
300r Hee()MKACHOCTH U3 PA3Jiora HEroBe HEMOJOOHOCTH 32 OCTBApEeHC 1NJIba,
OWMJI0 M3 HECarIaCHOCTH ca BpeIHOIINy KOjy je 3ajeHuIa MPU3HaAIa TO BOIAH
penaTUBU3AIMjH TT0jMa TIOJIMTHYKE TIPABIE ¥ T€3U O MPABEIHO] YIOTPeOU Cuiie
YKOJIMKO je carjiaCHa ca jkejbama 3ajeHHIle U NpuberaBamy MpaBy jauer.'
Cynuja pacrionaxe BehuM oBiamhemeM 3a CII0O0OOIHY OIEHY YTOJIHKO INTO
Cy TePMHUHU Y HOPMH Mamb€ jaCHU W IPEIH3HH, IITO je HOpMa eIacCTHYHH]ja U
MOJKE ce MPUMCHUTH U Ha HemlpeaBul)eHe cliydajeBe U U3 Kojux he TymayemeM
cyauja u3Byhiu npaBHe 3aKJbydKe y CKJIaJy ca HheroBuM ocehiameM NpaBH4HO-
CTH. JemaH MCTH MOpAJTHU MPUHIIMI KOjH C€ POTJIACH BPXOBHUM Y IIPAMEHH C€
MOJKE TYMAUUTH Ha HAYWH KOjH OJroBapa Cy0jeKTUBHOj mporieHr. CKyT 3aKoHa
U TpaBUJIa HA OCHOBY KOJUX CE€ M3pU4E MpaBO Takohe ce MOKe TyMadyuTd Ha
pa3IMyKuTe HAuYMHE, CTOTA M3 Pasjiora paBHEe CUTYPHOCTH CBaKa OpraHM30BaHa
3ajeqHuNa (IpkaBa) onpehyje MepomaBHe Tymade OIHOCHO CyIHje W OpraHe
HAJUIe)KHE U OBJamifieHe Ja pelie Crop OAHOCHO TyMaue U MpUMeHe npaso.*’

# Fuler, L. (2011). Moralnost prava, Beograd: Pravni fakultet Univerziteta u Beo-
gradu, 49-104.
* Ibid., 138-139.

4 Peri¢, B. (1978). Struktura prava. I dio. Sveucilisna naklada Liber, Zagreb, 1978,
15.

4 Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 49-52.
47 Ibid., 92-94.

164



M. Muuh, Hepewusu iipoonemu tipagge u sewiiauxka unidenuienyuja, ctp. 152—182.

Wnean mpaBemHOT CyaWje NMPETIIOCTaB/hba HEMPUCTPACHOT CYIH]y KOjH
nprUMemYyje CBa MpaBHA MpaBmiIa Koja MPOIHCYje CHCTEM MpaBa, 0e3 HKaKBHX
HAKJIOHOCTH IpeMa OWJIO KO0joj OJf CTpaHa y MOCTYIKy. HberoBa je my»XHOCT
Jla M3pHUe MpaBoO U J1a CBOjUM OJuTyKa 00e30enu MOIITOBAamk-¢ HOPMH 3aje-
uure. [IpaBegan 3akoHOZaBall ¢ Apyre CTpaHe Tpara 3a MpaBHiIMMa, Koja he
HEeBe3aHa 3a OMJIO KaKBE CYNPOTCTaBJbEHE HHTEPECE, IMATH Y BHIY OCTBApPCHHC
BPEHOCTH W IMJbEBA KOJH OJroBapajy TeKmama YHUTaBe 3ajeqHuIle,*® Koju
CITy’Ke OMIITEM A00py (ommTeM OJarocTamy) Koje Aaje pasiior y MPaKTHIHOM
pacyhuBamy MOjeJMHIIA 3a capalpy ca JApyruma, 3a MelycoOHy capaamy y
3ajenHunun.* M3rpajma yMHUX IPHHIKIA MOHAIIAKkA 3a YUTABO YOBEYAHCTBO
3aBUCH OJ] MOTYHHOCTH YHHBEp3alW3alldje HAIIUX MOPATHUX MPHIIHHIA. >
MebhyTumM, yHUBEp3aJIM30BaTH ce HE MOTY caapikaju BpeaHoctH, Beh dopme,
Oyayhu ja peTKo IMOCTOjU CarjacHOCT y TOTJIely KpUTEpHjyMa U calipikaja, He
camo mehy sbyauma (M punozodrmMa) Koju )KHBE Y Pas3IMUUTHM JPYIITBUMA
U pa3IUuUTHM ernoxama, Beh u Meljy caBpemenunmMa u cyrpahanuma. YHu-
BEp3aJHHU aTpUOYT CBAKOT MPaBHOT CajjprKaja je HampeaoBame mpaBa y cBOjoj
TEXIbU Ka MpaBau, 0e3 003upa Ha TO J1a JIK je Ta TeXKba YCIEIHO ocTBapeHa. !
Haxo He mo3HajeMo miTa je CaBpUICHO JOOpO, UITaK MOTJIM OMCMO 3HATH IITa
je phaBo Ha OCHOBY HeCaBpLIECHHUX I0jMOBa O TOME IITa Ou O6uso 1oOpo na 6u
CaBpILIEHO MOIJIO Jia ce ocTBapu. Kako ce 0BO OJJHOCH M Ha JIPYIITBEHA Ipa-
BIJIa ¥ MHCTUTYIIHjE, MOKEMO Jla 3HAMO IITa je ,,04UTIICIHO HeTIpaBeaHo ™, a
Jla IPUTOM HEe Mopamo Ja OymeMo 00aBe3HH Ja JaMO KpajibH 3aKJbydak IITa
je ,,caBpiieHa mpasjaa‘“.> Ycien HeoCTaTKa HEKOT HajBHIIIET MOPATHOT TPHH-
IIUIIa WK HeoapeheHOCTH MmojMa MpaB/ie Ha IPYTH HAYMH y OJHOCHMA pa3MeHe
13 KOjUX IPOUCTHYY JAYKHOCTH, TpHOEraBaMo 1mojMy paBHOTEXKE KOjU CE HCIIO-
JbaBa KpO3 PEUUIPOYHOCT, y3ajaMHOCT HCKa3aHY jE3HKOM ,,HEIpHjaTeJbCKe
TproBuHcke pazmene’.*® TlpaBHa WM MOpaHa Jy>KHOCT HajIpUXBATIbUBH]ja j&
32 OHE KOjUX C€ THYE YKOJIMKO j& OJHOC Y3aJaMHOCTH MPOUCTEKA0 U3 J00po-
BOJHHOT CITOpa3yMa, YKOJIUKO MTOCTOjH €KBUBAICHTHOCT (jETHAKOCT) y3ajaMHUX
YHHUAOU U YKOJIHUKO Cy OJHOCH y APYIITBY IOBOJHHO (IyHIHH (CHMETPHU-
HOCT M MTOBPATHOCT OJHOCA JI)KHOCTH Y TPaKCH U Teopuju).>*

48 Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 54—55.

4 Finnis, J. (2011). Natural Law and Natural Rights — Second Edition. Oxford:
Oxford University Press, 154—156.

0 Perelman, H. (1983). Op. cit., 57.

51 Stammler, R. (1925). The Theory of Justice. New York: The MacMillan Com-
pany, 25.

52 Fuler, L. (2011). Moralnost prava. Beograd: Pravni fakultet Univerziteta u Beo-
gradu, 27.

3 Ibid., 34-35.

* Ibid., 38.
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BPEJHOCTHU 3A BEHITAYKY UHTEJIUT'EHLIAJY,
AYTOMATHU30BAHA TIPABJA U CAJBEP ITPABOCYBE

Ilpema neduuuIMjH HE3aBHCHE EKCIEPTCKe Tpymne EBporcke Komu-
cuje, ETmuke cMepHmIle 3a pa3Boj, NMPUMEHY H YyHOTpeOy MOy3laHe H
OJITOBOPHE BEITAaUYKe MHTEIUTCHIUje, HaBoe cienchy neduHuINjy Berrauke
WHTEJIUTeHIIH]e:
,BellTauka MHTEJIUreHIMja OJHOCH Ce Ha CHUCTeMe KOjU IOKazyjy
Pa3yMHO M MHTEIUICHTHO MOHAIIAKE U, HA OCHOBY aHAJIM3¢ CBOI OKPYXKeHa,
JIOHOCE OJUTYKE — Ca OJIPEl)eHHM CTETIeHOM ayTOHOMHje — KaKo OM OCTBApUIIH
KOHKpETHE I1JbeBe.”

AyTOHOMHM cHUCTeM ojapelyje ce Kao CHUCTeM KOjU ce MOHAIla MU
00aBJba 3a7aTKe ca BUCOKHM CTEIIEHOM ayTOHOMH]je, Oe3 CIIOJbHOI yTHIaja, a
JbYIICKO OMITYUYHBae Ka0 KOHTPOJIA paja U aKTUBHOCTH CHCTeMa YKIbY4yjyhu
ETOB IIUPHU JPYIITBEHH, ETHYKH, IPABHA U €KOHOMCKH YTHII] U KOHTPOIY
OJUTydnBama KaJja W KaKko KOPUCTUTH OJHOCHO HE KOPHUCTHTH CHCTEM, Y3
JbYJICKY MHTEpBEHIM]y U Han3op. CUCTeM KOju uMa TEHJACHIHU]y Ja Hero-
CPeIHO WM TOCPEAHO KpIIM NMpHUHIUNE U yciaoBe yTBphene CmepHHIIaMa
JjecTe BHUCOKOPU3MYHM cucTeM. Ha oTBOpeHO] JaHucTH NMOOpOjaHHX cHcTeMa
OBOT' THITA Ka0 PEIPE3CHTATHBHUX MPUMEpa Hala3e ce M CUCTEMH KPHUBHYHOT
TOmBCHHA, CHCTEMH TIpaBocyha U JeMOKPAaTCKUX Mpolieca HaMEeHEeHH 3a TToMOoh
MIPABOCYAHNM OpraHWMa y aHAJIN3W U TyMauemhy OKOJIHOCTH, YHI-CHHIA CITY-
Yaja, Kao U MPaBHUX HOPMH Koje Tpeda MprUMeHHTH.

ITopen Bpeanoctn koje ynorpedbom B Tpeba ocTBapuTH, XyMaHH-
CTHYKH MPHUCTYII €TUIH 32 BEIITAYKY UHTCIHUICHIN]Y YKIbYydyje 003Up mpema
MpOIIEIypH IyTeM KOje ce OCTBapyjy IMJbEBH M BpeAHOCTH. Mako moctoje
3arOBOPHUIN 3aMEHE JbYJCKOT OMIy4YHBama alTOPUTAMCKHM, HCTHYE CE Ta
ynpkoc Hajaehoj Moryhoj TpaHCIapeHTHOCTH TOT Tpoleca, OCTaje HempeBa-
suheHa paznvka u3Mel)y HauMHA Ha KOjH MalllMHA Y4Yd J1a JOHOCH OJJIYKEe U
HAYMHA HAa KOjU YOBEK pe3oHyje.*

C 003upoM Ha MIMPOKY MPHMEHY BEIITAauKe WMHTEIMICHLHUje, nMajyhu
y BHIY MPETXOJHA pa3MaTparka, Mopel CBUX OCTANNX MOryhHX mHTama Koje
oucmo Morm noctaBuTh chatGPT amumkanuju, muTame je OMII0 KOHKPETHO:
,»Ha KOoju HauMH BellTayka MHTEITUTCHIMja MOKE OCTBApUTH MpaBmy?

55 ETHUKe CMEpHHIE 3a pa3Boj, MPUMEHY M ynoTpeOy MOy3aaHe W OArOBOpPHE Be-
mrayke uHTenurenuyje, Cryocoenu inacnux PC, 6p. 23/23, 2. Peunuxk iliepmuna u gegpuru-
yuja,2.1,2.2 1 2.3.

https://www.ai.gov.rs/tekst/sr/586/eticke-smernice.php

http://demo.paragraf.rs/demo/combined/O1d/t/t202303/SG0232023007.html

56 Tasiolulas, J. (2022). Artificial Intelligence, Humanistic Ethics. Daedalus, the
Journal of the American Academy of Arts & Sciences, 151(2), 237.

166



M. Muuh, Hepewusu iipoonemu tipagge u sewiiauxka unidenuienyuja, ctp. 152—182.

Onx nonyhennx MoryhiHOCTH IpUMEHE BEIITaYKe HHTEIUTCHITH]e>’ y OBOM
pany ce MpBeHCTBEHO (GoKycHpaMo Ha oHO mTo BU y oaroBopy HasuBa ,,lipaB-
HOM IIPaBAOM™, ,,I000bIIaAkE e(PUKACHOCTH CyI0Ba™, @ Y3TPEIHO U ,,IPUCTYI
npaBau. He cmopuMo MoryhHOCT cTBapHOT gompuHOca y nobosbliamy ehu-
KacHOCTH CyJI0Ba TIPH PacIiopeay CyICKUX POUHUINTA (MOTEHIIHjaTaH JOTPHHOC
OCTBapHBamy IpaBa Ha cyheme y pasyMHOM POKY), MehyTHM criopaH je najpu
»3HauajaH yTHIAj Ha OCTBapUBame Mpasje”.

Kako cmo pexin Aa je mpaBHa ITpas/ia pelaTUBHA IPaBa, U3 Koje ce 1ajbe
M3BOJIC 3aKOHCKA W CY/CKa IIpaB/ia, HapeIHO MUTAakEe OJHOCHIIO ce Ha TO ,,Kako
he BelTauka HHTEIUTCHIIU]a TOMPUHETH MPABEAHUjEM 3aKOHOIABCTBY ? %

37 Bemrrauka untenureniuja (BI) Moxe umatu 3Ha4ajaH yTHIQ] HA OCTBApHBAIHE
IIpaBJjie Ha HEKOJINKO HauMHA!

1. Ilpasna upasga: B moxe nmomohn y mpaBoCcyJHOM CHCTEMY aHAIN30M BEJIUKUX
KOJIMYMHA TI0AaTaKa Kako OM ce uaeHTu(uIpanu o0pacuy y CyICKUM clydajeBuMa, mpes-
Bubany ucxomu cyhema, nim 4ak npernopyduBaly IpaBeHuje Ka3He Ha TeMeJby 00jeKTHB-
HUX YUEEHAIA.

2. Ilpasegnocii y 3aiiowwvasary: AnroputMu BU mory momohm y enumuHmHpa-
Y NPUCTPAHOCTH Yy IpOLIECHMA 3arollbaBama TakKo IITO he aHaIW3MpaTH KaHIHUIa-
T€ Ha TeMeJby HHXOBUX KBAJIM(UKAIHja U CHOCOOHOCTH, YMjeCTO Ha OCHOBY OCOOHHX
KapaKTepHCTHKA.

3. Ipuciayii tpasgu: BU Moxxe 1moOOsbLIATH MPUCTYII MPABAN Y PYyPATHUM HIH
Mame Pa3BHjeHNM TO/IpydjuMa MpyKameM IPHUCTyIa MPaBHIM WHpOpManujaMa 1 yciyra-
Ma ITyTeM aIuTHKaluja UId HHTEpHEeTa.

4. Ilpesenyuja xpumunana: BU anatu Mory aHajlm3upaTy MOJaTKe 0 KPUMHUHAIUTE-
Ty Kako OW WACHTH(QHUIUpPATH PU3UYHA TOApYyYja WK MOjeANHIE Te TaKo TOMOhH y ycMje-
paBamy pecypca Ha IPeBEHIN]y KpUMHUHAJIA U T000JbIIake CUTYPHOCTH 3ajeTHHLIC.

5. Hobomware epuracnociiu cygosa: Kpo3 ayromarusaiujy oapehenux mporeca,
Kao IITO Cy aHAJIN3e JOKyMeHaTa MM pacrope]] CyAcKux pounmra, BU moxe momohwu cy-
JI0BMMa Ja ehUKacHHje paje, ITO MOXKE pe3yaTHpPaTu Op>KUM U TpaBeIHUjUM cyhemuma.

Baxno je HanomeHyTH Ja je umiuieMeHranuja BU y npaBocyly m3a3oBHa u 3ax-
THjeBa MMaXXJPUBY aHAJIHM3Y W PETYNaIHjy Kako OM ce OCHTypalio Jia Te TEeXHOJIOTH]e 3arpa-
BO JIOIPUHOCE NMPaBHYHOCTH M JEJHAKOCTH, a HE Ja IojayaBajy moctojehe HempaBae WM
npeapacyne.”

% Bemrrauka untenureniuja (BI) Moxxe 3HaYajHO ONMPUHETH MPaBEIHI]EM 3aK0-
HOJIABCTBY Ha HEKOJIMKO HaYMHa!

1. Ananusa wiogaiiaka u upegeuharwe yijeyaja 3axona: B Moxe aHanu3upatu
BeJIMKE KOJIMYMHE MojaTaka Kako ou maeHTudumupana y3opke n npeasuhena moryhe mo-
CJbE/IULIC MPEeIOKEHNX 3aKoHa. Ha Taj HaunH Moxxe nomohu y noHolewy HHOOPMHUPAHUX
OJUTyKa O TOME KaKO 3aKOHH MOTY YTjellaTH Ha Pa3IHYUTe CErMEeHTe JIPYIITBA.

2. Hgeniuughuxayuja dpuciipacuociiu u uejegnaxociuu: AnroputMu BU mory
UICHTUGULMPATH MMIUIMIMTHE NPUCTPAHOCTH MJIM HEjeAHAKOCcTH y nocrojeheM 3akoHoO-
JTaBCTBY aHAJIM30M I0jJjaTaka O MPUMjEHH 3aKOHA WM oJuTykaMa cyjoBa. OBakBa aHamm3a
Moyke oMohu y uneHTHGUKAIUjH ToApyYja TIje ¢y ToTpeOHe H3MjeHe KaKo OM ce OCHUTY-
paia mpaBza 3a cBe rpabhaxe.

3. Cumynayuje u wwiectiuparoa: BV Moxe cUMynUpaTu pa3IHuuTe CICHAPHjE MPHU-
MjeHe 3aKOHa Kako OW TpOIMjeHIIIa lbUXOB YTjellaj Ha Pa3InuuTe IPYIITBEHE CKYITHHE HITH
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He cymmamo ga BM moxe aHanu3upaTd BEJMKE KOJWYUHE IOAA-
Taka Op)ke W eQUKacHHje OJ] YOBeKa, MehyTHM IOCTaB/ba Ce MUTAkE Ja JIU
je anamu3a BU cynepuopHHja on aHanmu3e Kojy oOaBiba 4yoBek. IIpu3Hajemo
Jla YOBEKOB YM Y TOME MOK€ OMaHyTH M HAUMHUTH TPEIIKe, CTOra ce MUTaMo
KaKO MOYKEMO OYCKHMBATH J]a YOBEKOBA TBOpPEBHHA Oyzae Oe3rpemrHa? Y HEKUM
MPEU3HUjUM OlepalrjamMa Koje HUCY IpeIMET pa3MaTparmba, MPeTIoCTaBbaMo
na je moryhe, MeljyTuM y o0JIacTH mpaBa, a HAPOUYKUTO Y MOTJIely OCTBAPUBakha
IpaBJe U MPaBEIHMjUX 3aKOHA CyMmIaMo y TakBy Mmoryhnoct. IIpe cBera, cBe
mro BY 3Ha jecre 0OHO mITO jOj je YOBEK ,,yCaauo™ MPOrpaMHPamEeM U TOA
MPeTIoCcTaBKoM Jia HanpenHuje BU Mory aa came pa3Bujajy HeKa HOBA 3Hamba,
Ha TeMeJby HENOCTOjama CJI000/IHE BOJbEe HHXEPEHTHE pa3syMy, OHOCHO pa3yM-
CKOM [IelTy YOBeKa KOjH je OCHOBHO HAdYelo IpaBa U MOpaja, TEIIKO HaM je Ja
MPUXBATUMO ,,3Ha4yajaH JOMPUHOC™ BEINTAYKe MHTEIUICHIIM]Ee Y OBOj 00JIacTH.
Ja mpensuam cBe MoryhHocTH Koje O y OyayhHOCTH MOTJie TIOTHACTH TIOJ
jenaH 3aKOH MOXKJa OM MOTrao 3aKOHOZAABAIl KOjU CIMYHO J[BOPKUHOBOM CyAHjU
Xepkyny,” mocenyje Hambyacke BemthHe. OCHM Pa3HOIUKOCTH YHEHCHHIIA
CBaKOJIHEBHOT JKUBOTA KOje& Cy HE3aBUCHE U CTOje M3BaH YOBEKA, I1a U IPABHUX
CllydajeBa, KOju Mopajy m3MuIatd U BY, 1 KOMIUIEKCHOCT yHYTpaIlber Y0Be-
KOBOT JKHBOTa M FETOBOT MTOHAIIAA, TIPH YeMy y JOHOIICHY OUTyKa yTHUIA]
UMa U TOXKyIHH JIe0 Hepa3yMHOT Jeia JyIIe, MOHEKaJ M CaMOM YOBEKY KOjU
nena octajy HermosHanuia.* Moxa he 6utu moryhe na npensubhama BU Gy iy
a/IeKBaTHA YKOJMKO CE BEXKY 3a yoOHuajeHe cuTyaruje U y3umajyhu kombuna-
uYjy yoouyajeHux 4yMHMiana y oo3up, mel)ytum npensubhama npu HapOUUTUM

exoHoMcKke cektope. OBo Moxke rmoMohM 3aKOHOJABIKMa J1a 00Jbe pasyMHUjy MOC/bEIULEe
CBOjUX OJUTyKa M ONITUMH3UPAjy 3aKOHO/ABCTBO 32 IIOCTU3AmE IIPABEAHUJUX pe3yIITara.

4. Ilpaherse u esanyayuja iposegbe 3axona: BU Moxe MPAaTUTH U aHATU3UPATH T10-
JaTKe O MPOBEAOH 3aKOHA KaKO OM MACHTU(HUIMPAO TIje MOCTOje MpoOJIeMU WM Hempa-
BHJIHOCTH Y IIPHUM]jEeHH 3aKkoHa. Ha Taj HauMH Mo’ke TONPHHUjeTH 00Jb0] MMIUIEMEHTALN]H
3aKOHA U OCUTYpPATH JIa C€ 3aKOHU NPUMjerbYjy Ha NpaBUYaH HAYMH.

S. Hpuciayi ipasgu: Kpo3 ayromaTusaiujy oapeheHHx npaBHUX HPOLELypa U Ipy-
JKame TPHUCTyNa npaBHUM nHpopmarujama, BU moxe nomohn rpahanuma na makmre pasy-
MHjy CBOja mpaBa U o0aBe3e Te J1a MPUCTYyIe npaBau 0e3 003upa Ha CBOj COLMOEKOHOMCKH
CTaTyC WK reorpadcky JOKaIujy.

Hmmiemenrtanuja BU y 3aKkoHO#aBCTBO 3aXTHjeBa MaKJBHBO INIAHUPAE M PETy-
JMpame Kako OM ce OCHIypallo Jja T€ TEeXHOJOTHje CTBApHO JONPUHOCE MPABUYHOCTH H
JEIHAKOCTH, YMjeCTO Ja MojavyaBajy mocrojehe HempaBjae WM mpeapacyie. BaxHo je na
3aKOHOJIABIIY, TIPABHY CTPYUHHAIM U TEXHOJIOMIKK CTPYUIhalll 3ajeJHHYKH paJie Ha Pa3Bojy
u npuMjern BU kako 6u ce ocTBapuiIM OB HUJBEBH.”

5 Buiie 0 KOMIUIMKOBaHMM cilydajeBuma u Xepkyiy: JBopkuH, P. (2001). Cywituna
ungusugyannux ipasa. beorpax — [oaropuna: JIT Cyx6enn muct CPJ — LIWU/J, 141-170.

O meobu ayiie Ha pa3yMHH W HEPa3yMHH JI€O, Ka0 W JIcOOM pasyMHOT jenia Ha
TEOPUjCKH, HAYYHU U PAacyhUBaUYKH, IPAKTUYHH — HOXKYIHH YM, pa3yMcKa XyIma. Aristotel
(1988). Nikomahova etika. Zagreb: Globus, 118-119.
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JieBUjanjamMa BepoBaTHO he Outh OesycnemHa. [lnatoH ce y @Degapy ciyxu
MeTaopoM KouHWja KOjy BYKY JIBa KOHA; jeJlaH TPEICTaBJba paIlMOHATHE |
MOpaJHE UMITyJICE, a IPYTH UPAIMOHAIHE CTPACTH U JKeJbe. YJIoTa KOoUHjala je
Jla HaTepa Kome Ja ,,capal)yjy Kao TUM®, CIMYHO TOME CyNIepMaTHjoM pasyma ce
ycrocTaBba OallaHe, OMHOCHO XapMOHHMja u3Mel)y palnroHaHOT U HpaloHa-
Hor jena ayme.®’ YMecro yuema ja ,,pa3MHIILba Ka0 NPaBHUK', TeHEpaTHBHE
BEIITAYKe HWHTEIUTCHIMje — BeMUKH jesnuku wmozenu (LLM) crmocoOHOCTH
TCHEpHCama je3uKa OIMIITEe HaMeHe M 00pajie IPUPOIHOT je3UKa CTUYC YUCHEM
CTaTUCTUYKUX OJJHOCA U3 TEKCTYyaJHHX JOKYMEHaTa, y BE3M ca UM C€ JaJbe
MOJKE€ TIOCTaBUTH THTame na ju chatGPT moxe renepucatu moysgaHe uziase
Yy HEKOM O] YCTHUPU AKTUBHOCTH MPaBHUYKOr pacyhuBama (H3HANIKEHEC U
yTBpUBahe YHILCHUIIA, TYMAUCHhe, PaBHA KBATH(UKALIN]a U O/TydHBambe).*

ITocToje mpumepu y mpakcH y KOjUMa c€ HACTOjH Ja Ce BellTayka
WHTEJIMTeHIIMja yrnoTpebJbaBa y 3aKOHOAABHOM Impouecy. Tako Hmp. Bmanga
Vjenumenor KpasbeBcTBa pajm Ha NMpoOjeKTy ,,Lex™ 4uju je 1musb Ja KOpH-
mhemeM HapeTHUX TEXHOJIOTHja IIOMOTHE MMUCIIMMA (CacTaB/hauylMa) 3aKoHa
yHanpehemeM n3pane Haipra, unHehu BUXOB paj] MPOAYKTHBHUJUM U IIPH-
CTymayHWjuM. JeHa o] KapakTepucTuka Lex-a je MOryhHOCT ceMaHTHYKe
mpeTpare Koja je 3aCHOBaHA Ha BEINTAYyKO] MHTEIUTCHIHUjU Koja Moxe Op30
I1a JIOIMpa KOHTEKCTYaTHO PeJeBaHTHE 3aKOHOJaBHE MaTepHjajie epUKacHHU]e
Ol TpaaWIMOHATHUX Merona. IIpojekar ykipydyje W anar 3a m3paay HaipTa
Iponuca y3 MOMOh BelITauke MHTETUTEHIMje KOja Op30 M TaYyHO TEHEpHIIE
3axTeBaHa objammera, oMoryhaBajyhn THMy cTpydmaka Ja ce BHIIE ycpel-
cpeld Ha HHUjaHCHpaHHje acleKkTe CBOr 3ajaTka. Hamommme ce ga je Lex
U3ajHEPAH TaKo J1a MOKE J1a MPEHU3HO pa3yMe HUjaHCEe MPaBHUYKOT je3WKa,
uynHehn 3aKOHOJaBHH MPOIIEC MPEIn3HUjUM.* YopehuBamem gaTor mpumepa
TEKCTa MPOoTHca KOjH je reHeprucao Jlex Hamopeao ca OpUTHHATHIM TEKCTOM
MIPOTIMCA YHHU HaM Ce JIa je CTHIICKH 00Jhe HAIMCAHO OPUTHHAITHO 00jallberbe,
Te Ja je y TI0jeJUHIM CerMeHTHMa Npenu3Huje (HIp. ynorpeda 3aMeHuIe ,,it*
y TOCIIE/Il0j PEUCHUI T'eHEPUCAHOI TeKCTa MOJJIOKHHUja je TyMadewmuma,
JIOK j& y OPUTHHAIHOM 00jallllbehy palli MPEIU3HOCTH Y 3arpajd Ha3HAYCHO
U3 KOI' TayHO Jeja TPOW3WiIa3d Aa TPUHIUIN HEMajy IHPEKTHOT IIpaB-
HOT yTHIaja).*

¢! Singer, P. (2023). Can Ethics be Taught? Ethics in the Real World — 90 essays on
things that matter. Melbourne: The Text Publishing Company, 45.

2 Spai¢, B. Jovanovi¢, M. (2024). Artificial Reason and Artificial Intelligence: the
Legal Reasoning Capabilities of GPT-4. Anals of Faculty of Law, University of Belgrade,
390.

% https://ai.gov.uk/blogs/improving-legislative-drafting-with-lex/

¢ Generated by Lex

Section 1: Purpose of Part 1

169



Thacuux Ageoxaiticke komope Bojeogune, 6p. 1/2025.

C 003upom J1a je jenHa ox MOryhHOCTH yTHIIaja BEIITaYKe WHTEIUTCH-
[Uje y OCTBAapHBamy IIpaBAe Kpo3 MOOOJbIIAKE SPUKACHOCTU CyIOBa KOje
MOJK€E Pe3yNTUpPATH IpaBeAHUjUM cyhemuma, a umajyhu Ha ymy Beh noMumany
CYIICKy TIpaBJy, cienehe nutame je Omno: ,,Kako he Bemrauka HHTEUTEHITH]a
omoryhutu npaBenuuja cyhema? On HaBeIeHUX HAaYWHA,® YMHU HAM ce 1a Ou
npuMeHa BU HajBHIe MOria TONPHHETH ayTOMATH3AIHjOM aIMUHUCTPATHB-

Section 1 outlines the purpose of Part 1 of the United Kingdom internal Market
Act 2020, which is to promote the continued functioning of the internal market for goods
within the UK. This is achieved by establishing two key market access principles: the mu-
tual recognition principle for goods (detailed in sections 2 to 4) and the non-discrimination
principle for goods (detailed in sections 5 to 9). it specifies that these principles do not have
direct legal effect except as stipulated within this Part of the Act.”

,,Original Explanatory Note

Section 1: Purpose of the Act

This section sets out the purpose of Part 1 of the Act, which is to promote the con-
tinued functioning of the UK internal market for goods in the UK by establishing two new
market access principles in UK law.

These principles are the mutual recognition principle for goods (set out in sections 2
to 4) and the non-discrimination principle for goods (set out in sections 5 to 9). Subsection
(3) provides that these principles have no direct legal effect except as provided by Part 1
of the Act.”

% Bemrauka wHrenureHunja (BM) mMoxe mompuHeTH npaBenHujuM cyhemrma Ha
HEKOJINKO HauWHa!

Ananusa goxasa: BV Mmoxe aHaIM3MpaTH BEeIHKE KOIMIMHE I0Ka3a M 10JaTaka Be-
3aHUX Y3 CYICKH Ciydaj Kako OM uAeHTH(HUIHpaNa KJbYyYHE YHECHHULE U 00pa3iiokKermba.
To moxe momohu cyaujama M aaBOKaTUMa Ja IoHecy HH(POPMHUpaAHEe OJUTyKe TeMeJbeHe Ha
00jeKTUBHIM I0IAIIMA.

Hgeninughuxayuja upuciupacnociu: Anroputmu BU mory naeHtnuuupaTtu mo-
TEHIMjaJTHEe TIPUCTPAHOCTH Y CyJICKHM IOCTYIIMMA, K20 LITO Cy Ipepacyie MPOTHB Ope-
hennx ckynuHa WM TeHAEHNHWja mpema oxpeheHNM ncxomuma. TuMe ce MOXe OCHTYpaTH
na cy cyhema mpaBeiHa 1 1a ce CBaKH CyJCKH Clly4aj TPETHPa jeHaKO.

Ipegsuhare ucxoga: Ha Temerby aHanm3e CIMYHHUX MPETXOIHUX ciydajeBa, BU
Moxe mpeaBubatn moryhe mcxone cynckux mocrymaka. OBO MO)ke TTOMOhHM TpaBHUIMMA
na Oosbe MmpHIpeMe CBOje apryMeHTe M Jia ce KIHjeHTH MH(POPMHUPAjy O pealnCTUYHUM
OYEeKHBabHMa.

Ayitiovnamiuzayuja agmunuciupaiiusHux tipoyeca: BV Moxe ayToMaTu3uparti aaMu-
HHUCTPAaTHBHE 3a/laTKe y MpaBocyly, Kao IITO Cy pacmopes CyJACKHX POYMINTA, YIPaBIbamhe
JOKyMEHTaIMjoM i o0Opasia NMpaBHUX 3axTjeBa. TuMe ce ociodaha Bpujeme cyaujama u
0co0Jby n1a ce 0osbe hoKycHpajy Ha CYIITHHCKE acleKTe CllydajeBa.

Tobomwarwe tipuciuyiia ipasgu: Kpo3 pa3Boj BUPTYaIHHX acCHCTEHATa WM arlInKa-
1yja 3a npasHe nHpopmanyje, BV Moxe NpyKUTH JaKIIM NPUCTYII IPAaBHUM CaBjeTHMa H
nHpopManrjama o npaBuma rpahana. To moxke moceOHO moMohn ocobaMa ¢ Mame pecypca
WM y yJaJbeHUM HOAPYyYjuMa.

BaxHo je HanmomeHyTH na uMIuiemenTanuja BU y mpaBocyhe 3axTHjeBa nakJbHBO
IUTAaHUPAE U PETyNUpame Kako OM ce OCHTYpalo Ja Te€ TeXHOJOTHje CTBApPHO JOMPHUHOCE
npaBuuHUjuM cyhemuma. [loTpeGHo je y3eTu y 003up eTHUKe U MpaBHe acleKTe Kako Ou ce
n30jerye NOTEHIHMjaIHEe 3aMKe TPHCTPAHOCTH WM AUCKPUMHHALMje Koje Mory mpouctehu
u3 ynotpede TexHosmoruje.”
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HUX TIpoIieca y cMuCITy aa he ce Ha Taj HAYMH paCTePETUTH pajl MPaBOCYIHUX
opraHa Koju Ou BUILE BPEMEHA MOTJIU ITOCBETUTH CYIITHHCKOM OCTBApPHBAMY
npaBJie ¥ MPaBUYHOCTH Y CBAKOM KOHKPETHOM CIIy4ajy.

Mosxxemo Hasectu npumep Hemauke, onHocHO mpenopyke Munu-
crapctBa mpasne banen Burembepra ma ce BemrTauka WHTENWTCHIHja ca
pasyMeBameM IPUPOTHOT je3uKa yIoTpedshaBa y MpOILECy KaTeropH3aluje
cilyd4ajeBa o rpynama. ¥ TOM LWBY je u3BecHa kommnanuja IBM kpeupana
BU acucrenr OLGA koju Hyau TpyHHCame CIydajeBa, H3BIAYCHE METa-
mojiaTaka M KOju OM MOrao JONPHHETH Op)KeM pellaBamy ciydajeBa. Kao
IITO Ce M HABOIM, OBAaKaB IPHCTYI O HajBeher je NOompHHOCA Y CHTYyalH-
jama ,3aTpmaBama‘ CyJoBa YITIABHOM CIMYHAM MpeicTaBKama (Ty:k0ama)
MOBOJIOM CllydajeBa KOjH Ce YoOMYajeHO pasluKyjy y BeoMa MajoM Opojy
3a ciydaj crienuduuanx odenexja. OLGA omoryhasa Opxke mpeTpaknBambe
XHJbaJe JOKyMECHATa W Ha OCHOBY yIOTpeOe CIerU(pUIHUX 3aTaTHX KpHUTEe-
pujyma oMoryhaBa mpoHaIaKeHke PEeJICBaHTHIX HH(POPMAIIja U3 Pa3sTHIuTHX
JIOKyMEHaTa, IITOo cyauje ociobala 3aMOPHUX MaHYEIHUX MOCIOBA U OCTaBJba
UM JIOBOJFHO IPOCTOpaA J1a CE MOCBETe KOMIUIEKCHUM npobiemuma. Crenehu
MIpUMeEp je capajiiba KoMIaHuje ca cynoMm y OpankdypTy panu odpaje Belu-
Kor Opoja Ty>kOM MMOBOJIOM TpaBa aBUO-NTyTHHKA Koju je TecTpao FRAUKE
(Frankfurter Urteils-Konfigurator Elektronisch) BU cucrem Oyayhu na romau-
e qoouje u 1o 20.000 cnyyajeBa y oBoj Matepuju. Cyn je moTpakuo momoh
3a MPHUIpEeMy HaIpTa Ipecyaa ¢ 003UPOM Ja je ped O PETIETUTHBHOM 33aTKy
3a cyamjy Koju Tpeba a HaKOH NPHUKYIUbalka PEICBAHTHUX IMOJATaKa IpH-
MPEMHU U HAIWIIE TOTOBO MACHTHYHY OJJIYKY 32 CBAaKH IIOjEeAUHH CIIydaj. Y
oBoj curyaiuju FRAUKE je, na Ou pactepeTno cyamje U3 cBake IMpeCcTaBKe,
M3BYKaO MOJAaTKEe O MOjeIUHAYHUM CIIyYajeBUMa W Yy CKJIagy ca CyACKOM
oIuTyKoM, KopucTtehu yHarpes Hamrcane Mozerne, yop3ao u3paay Halpra mpe-
cyna.®® Mehytum, uctude ce HeraTUBaH yTHIQ] BEIITAYKE WHTEIUTCHIIM]je Ha
MIPaBo Ha MpaBUYHO cyheme y ciydajy Kaja anropuraM JOHEce OIIyKy, a 3amo-
CIIeHHU y TpaBocyly He mocemyjy morpebaH HHBO pasymeBama BU kojum Ou
OCHTYpAITH [1a Cy JOHECEHE OIUTyKe HeANCKPHMHUHATOPHE. "

VY najseM pasroBOpy ca aIuIMKaINjoM YIHUTaIH cMo: ,,Kako he Bemrradka
WHTCIIMTCHIIMja TIPOIICHUTH KOje je peliemhe ciydaja TpaBeaHuje? u y
3aKJBYUKY JNOOWIN OITrOBOP KOjH CMO TOHEKJIEC OYCKHBAIM Ha OCHOBY IpET-
XOIHOT 0jroBopa.®

 https://www.ibm.com/blog/judicial-systems-are-turning-to-ai-to-help-manage-its-
vast-quantities-of-data-and-expedite-case-resolution/

" Prlja, D., Gasmi, G., Kora¢, V. (2022). Ljudska prava i vestacka inteligencija.
Beograd: Institut za uporedno pravo, 81.

¢ Bemrrauka unrenureniuja (B1) moxe momohu y npoijenu koje je peeme ciry-
Yaja [paBeJHHje HAa HEKOJIMKO HAuHHA:
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bnio kakBo BpelHOBamE KOje Ce PasiHKyje O YOBEKa JI0 YOBEKA, OX
MpaBHUKA 10 MPAaBHUKA, a KOj€ YKJbYUyje HE caMO Pa3IHUUTE CHCTEME BpeJ-
HOCTH, Beh W WCTe CHCTeMe BPEIHOCTH Ca NPYrauydjuM CXBaTalkbUMa CaMHX
BPEIHOCTH WM EBCHTYaJTHO JAPYrauydjoM XHUjepapXujoM HUje IOAJI0NKHO
nporpamupamy. HapaBHO, HE CHOPHMO €BEHTyaJHy MOTYNHOCT THUIHYHHX
CllydajeBa WJIM HM3pHUIarba TaKO3BAHMUX CYJ0BA BPEAHOCTH y CMHUCIY Y KOM
nx cxpara Kemsen, mehytum cynoBu mnpasne Hehe Outu moryhu. C mpyre
CTpaHe MoXkaa Ou noHekie nmocao BY O6wo jenHOCTaBHHjH Y KOHTHHEHTAITHOM
MIPaBHOM CHCTEMY, HEro y common law cucteMmy y KOM HOpeJ MpaBHUX Mpa-
BUJIA, IO3UTUBHO MPABO YHHH CKYIl PacyTHX CYACKH pa3paljeHHX MpUHIIMIIA.
CBakako y Tako KOMIUIEKCHOM CHCTEMY Pa3MUUNTHX Tpecyrda, cyauju he ox
BEJIMKE KOPUCTH CUTYpHO OMTH Oap BUXOB ayTOMaTH30BaH mperiea. He Bepy-
jemo na he BU mohu na y 13B. komruiukoBanuM (hard cases) u rpaHMYHUM
KOHKPETHHUM CJIy4ajeBHUMa 3arcTa MONW J1a TIOHYAM HajlpaBellHUje pelIcHe
9aK W KaJga pa3MOTPHU CBE NMPHUHIUIHjEITHE W TOJUTHYKE MPHHIUIE U apry-
MEHTE IMPECyAHE 3a OJUIyKY, YaK U Ja NpUMeHH XepkyioB MeToa.” Uak u
Jla TIPEUIOKU BUIIIEC BApHUjaHTH, OJHOCHO aNTEPHATHBA Y KPajl-eM OJUTyKa Ou
Owia Ha Cynuju Ja u3zadepe OHy Koja My Jellyje HajlpaBeiHH]je, IITO ONET

1. Ananusa iogamiaka: BV moxe aHann3upaTH BEJUKE KOJIMYUHE MOAATAKA O CINY-
HUM CJIydyajeBHMa W3 MPOLUIOCTH Kako OM MIAeHTH(HUIMpaia y30pKe U TPEHI0BE y OTyKa-
Ma cynoBa. Ha Temesby aHanmse, MOXe ce NMPOINjEHUTH KaKO Cy CINYHH CITydajeBH pHje-
IIEHH U KaKBH Cy OMJIM BUXOBU HCXOJU.

2. Aniopuitimu 3a goHowere ognyka: Pa3Boj anropuraMa 3a JOHOIICHE OJIYKa
Moxe rmomohn BY nma cycTaBHO mpoIyjeHN YHEEHWYHE U TIPaBHE apTyMEHTE Yy CYACKOM
ciy4ajy. ANTOPUTMH Ce MOTY MpOrpaMUpaTH Ja y3uMajy y 003up pesneBaHTHe (dakTope u
IpaBHE CTaHAap/e Kako O MpeIoKuIn 00jeKTUBHE OJTYKe.

3. Cumynayuje u mogenuparse: B Moxe KOPUCTUTH CHMYJAIMje ¥ MOJCIHPAHE
Kako OM MCTpaXKujia pa3In4yuTe CLEHapHje W HHXOBE NOTEHUHUjaNHe mocsbeaune. Ha npu-
Mjep, MOTY ce CUMYJIMpaTH Pa3IMYUTH IIPaBHU apr'yMEHTH U CTpaTeruje Kako Ou ce mpea-
BH/IMO BHIXOB yTjellaj Ha UCXOJ cyhema.

4. Ugeniiugpuxayuja tipuciupanociiu: Anropurmu BU mory nmomohu y unentudu-
KalMjH NOTCHIMjAIHUX IPUCTPAHOCTH WJIM HEJEJHAKOCTH Y CYACKUM IOCTYIIHMA, Kao
IITO Cy TeHJCHIIUje peMa oJpel)eHnM CKyIIHaMa WITH IIPEANCIIO3NIHje TpeMa oapehennm
ucxoanma. OBo Moxe MOMOhHM y OCHI'ypamy Ja Ce CBaKd Clydaj TPEeTHpa Ha NpaBHYaH
HaYUH.

5. Ilpahewe tipasocygnux dpaxcu: Kpo3 aHann3y mpaBoCyJHAX MPaKCH U TPEHIOBA,
BU moxe uneHTUGUIEPATH TIPOMjeHe 1in moTpede 3a peopmMama y mpaBoCyJHOM CHCTe-
My Kako OM ce OCHrypajia IpaBUYHOCT H jeJTHAKOCT IIPE 3aKOHOM.

Baxno je narmacutu 1a BM He MoXe TOHOCHTH MOpaJTHE MIIN €THYKE OJUTyKe CaMo
1o ceOu. Y KOHaYHMIIM, HHTEpIIpEeTalja pe3yiaraTa u JOHOICHE KOHAYHUX OJUTyKa OCTaje
y HaJIJIOKHOCTH JbYJICKHX CyJalla M MPaBHUX CTPyUmaka. TexHOJIoruja Moke OMTH CHa)KaH
aJlaT y MOAPIINY NpaBeJHUjUM cyhemMa, ain je Hy)KHO OCHTYPaTH Jia c€ KOPHCTH Ha Ha-
YHH KOjU TOIITYje MpaBHE CTaHJApAe U MOpaJlHEe BPUjEAHOCTH APYIITBA.

% Bume o tome: J[Bopkun, P. (2003). apcitueo uipasa. beorpan: ,,®wiun Bu-
msuh®, 366-377.

172



M. Muuh, Hepewusu iipoonemu tipagge u sewiiauxka unidenuienyuja, ctp. 152—182.

HE WCKJbydyje MoryhHOCT na he meroB m300p Outu morpeman. Mmajyhu y
BUAY A ,,aITOPUTAMCKH CHCTEM JOHOIICHA OIIyKa MOXKe ce JeUHHCATH
Kao pavyyHapCKH MPOLEC (...) KOjU caM JOHOCH OJUIyKEe WM MOAPKaBa JbYJICKO
JIOHOIICHE OIUTyKa,”® HarjlalraBaMo Ja je MOJpa)kaBaTH WIaK HWKUA HUBO O
JbYJICKOT JIOHOIICHA OJUTyKa U IpocyhuBama.

YBolhemeM npuMeHe TEXHONOTH]E H BEIITaYKe HHTEIUICHIIN]E Y IPaBo-
CyIHH CHCTEM, IOpe] CBUX Temrkoha koje u3a3usa oapehuBame mojma mnpasne,
pa3IMKOBamy pas3sjIMYUuTUX BpCTa MpaBaC, MOXKCMO INMPUAOAATH U KOHIICITC
MpeIMKTUBHE (ayToMaTH30BaHe) mnpasje. KoHIeNnT cyauje Kao ayromara Koju
W3roBapa IpaBo ITOCTOJH ONABHO M YKOIUKO O Ce MPUXBATHIIO OBO CTaHO-
BUIITE HUIITA HE CIpEYaBa Ja CyAuja OyJe 3aMCHEH IPAaBUM ayTOMaTOM,
MAaIIMHOM KOja U3roBapa Baskehe MpaBo Ha OCHOBY aJITOPUTMAa KOjU YHEHCHUIIE
YW OKOJHOCTH Cllydaja TOJBOAM TOJI OMIITY NpaBHY HOPMY (CyICyMIinja).
JemHa ol OMAacHOCTH KoOja ce jaBJba jecTe MPUCTPACHOCT Ha OCHOBY ayToMa-
TU3aIMje KOJ CHCTeMa aJITOPUTAMCKOT JOHOIICHA OJIyKa Y3 ICTUMHYHO
yuemrhe 4oBeKa Koja c€ UCHOJbaBa Ka0 TEHJEHIIMja MUHUMH30Bamka OJrOBOP-
HOCTH cliehereM ayToMaTH30BaHUX Tpenopyka.”' MeljyTium, Kao mTo BUIUMO
U Ha OCHOBY YCBOjEHHX HOPMATHBHHUX, ETHUKUX U MPABHUX JOKyMEHATa, IpH-
meHa BU y o0iacTu npaBa HU y KOM Ciy4ajy HeMa 3a LWJb Jla 3aMEHH YOBEKa.
ITpumena BU we Ou Tpedano na y3ypnupa cyaujcKy GyHKIN]y WIH Ja eITUMHU-
HUIIlE TIPaBHUYKO pacyhuBame, Beh ma monpuHece pacrepehnBamy cymosa.’
VY CHOpHUM IHTABHMa MOpaJa Ol BEIHKE BAKHOCTH j€ YJIOTa MPUHIIHUIIA KOjH
Jennyjy yoenspuBo, Koju Meh)yTuM unak HUCY jeJHO3HAYHH Kao MaTeMaTH4YKH
AKCHOMH, 300T Yera Cy MOPAIHHU CyJIOBH OJIKU MpaBy U MPAaBHUM CYJOBHMa
HETO er3akTHHM HpUPOJHUM Haykama. [IpaBHO pacyhuBame jecte THI mpax-
THYHOT pacyhuBama, pacyhuBame Cynuje y HEKOj TPECyI WU pelliekhy Koje
MOTHBHIIIE HEKY OJUIYKY OJHOCHO OOpa3OKeHme M Pas3o3d KOjU TPETXO0Je
M3pely U OINpaB/AaBajy OAIYKY, U300p, Kako OM ce ojarHaia Mpou3BOJHHOCT
u HempaBeHOCT. OHO ce He MOXKe M3jeIHAYMTU ca CHIIOTU3MOM, jep OW TUMe
MPaKTHUYHO pacyhuBame mocrano 6e3mmyHo pacyhuBame U3 KOT je OJCTpameH
Gbakrop omyunBama Koju je 6uran.”> Moxe ce MPUTOBOPUTH Jia HEIPUCTpA-
CHOCT | TIOJJpa3yMeBa Oe3NTUYHO pacyluBame M J1a ce Ha Taj HAYMH rapanryje
Jla HUjeJHa cTpaHa Hehe OMTH HelpaBeJIHO MPHUBUIETOBaHA, Mel)yTHM IIpaBHO
pacyhuBame 3ampaBo 3HAUM Ja CyaWja IOHOCH 3aKJbydaK OIHOCHO OITYKY
Ha OCHOBY UMILCHUYHUX M MPAaBHUX €JIEMEHATa Cliydaja CXOJHO H3BEACHUM

" Prlja, D., Gasmi, G., Kora¢, V. (2022). Ljudska prava i vestacka inteligencija.
Beograd: Institut za uporedno pravo, 84.

7 Ibid., 85.

2 De la Torre Sotoa, G. L., Rodriguez-Serpab, F. A. (2024). Artificial Intelligence:
A New Reasoning Method for Legal Science. Procedia Computer Science 251, 807-808.

3 Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 92-95.
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JOKa3uMa KOjuMa C€ IMOTKPEIUbYjy TBPIAEC W 3aXTEBH CTpPaHa y IMOCTYIIKY.
OxroBop cynuje y KOHKPETHOM CIIy4ajy 3aBUCH O] FheTOBE OICHE, OJ1 HaunHa
Ha KOjU KBIU(HKYje YMEEHHIE M JOCIEIHO TyMadyH 3aKOH M ITOJUIOXKAaH je
KPUTHUYKO] OLICHH ITpe CBETA BUINIC MHCTAHIIE (AU U jaBHOCTH U cTpyke). Mako
je npaBHO pacyhuBame monpeheHo npaBuIMMa W TIPOTIMCUMa KOJU OTpaHHya-
Bajy CYIH]CKY CI000JIHY OIICHY Y W3HAJaXeHhy WCTUHE WM TpaBJe, jep cyauja
MOpa Ja ce NPWJIaroJ 3aKOoHy, MIAaK ce He MOXKE CBECTH Ha MyKy IeIyK-
1IMjy KOja ce OrpaHWYaBa Ha MOJBOheHE MOjeAMHAYHOT cilydaja MoJ OMIITY
HopMy. OOpa3inokeme OUTyKEe, EBEHTYATHO JONMYHaBakhEe 3aKOHA MPUITHKOM
TyMadema M MPUMEHE Y KOHKPETHOM CIIy4ajy, KBaTH()HUKOBAmC YH-CHUIA U
OlLleHa BPEJHOCTH J0Ka3a U MPETHOCTaBKU 3aBUCE U OJ HETOBOT CMHUCIHA 3a
MPaBUYHOCT KOja Oalll TO KOHKPETHO PEelIeHhe Npernopydyje Kao ApyIITBEHO U
MOpaJIHO HajmokesbHHje. Tako je cyauja AyKaH OJHOCHO MOPATHO o0aBe3aH
Ja ce y CiIyYajy HElmpaBUYHOT 3aKOHOJABCTBA KOje My HEe OW JI03BOJHABAIIO
Ia 00aBJba CBOj ITO3UB Y CKJIATY ca CBOjOM caBemily, OIPEKHE CBOjUX (PYHK-
uuja.’* TlpaBHa mpaBwWia Cy y CYNITHHH TEHEpalHa W alCTpakTHa, a cama
MOpPAJTHOCT KOMIUTIEKCHA, JOK aJITOPUTaM 3aXTeBa CIeU(IIHA ]a/HE TpaBUiIa,
KOja HE MOTY pa3yMeTH HEKe JbyICKE BPEOHOCTH KAo IITO Cy HIIP. EMITaTHja
u caocehame. OBakBa 3anaxama Mel)y ayTopuma pahajy momo3puBocT npema
BEIITAYKOj MHTEIUTEHIIM]H KOjo] Ou OWIIo oBepeHo mnpecyhuBame, HApOIUTO
KaJa M3peKa CaApKd M OJUTYKY O Ka3HH, YaK M ako OM ce IoKa3ano 1a cy
MalllHe CIOCO0HM]je 1a JOHOCe 60Jbe omyKe.”

Ypenda EY 2024/1689 Esponckor napnamenta u Casera o yrBphuBamy
yckia)eHUX TpaBWiia O BEIITAYKOj MHTEIWICHLWJH M O M3MEHH oapeheHmx
ypenaba (AKT o BemITaukoj HHTEIUTCHIIMjH) Y KOjoj je m3mely ocranor ucrak-
HYTO Ja OW BeUITayka WHTEIUTEHIMja TpeOaIo Ja CIIy>KH Kao ajlaT HaMEHeH
JbyJMa C KpajibUM [ubeM moBehama mHUX0oBe J100po0OuTH,’® Harnamasa jaa

™ Perelman, H. (1983). Pravo, moral i filozofija. Beograd: Nolit, 100—103.

> Wingerden, van S. G. C., Plesni¢ar, M. M., Ryberg, J., Roberts, J. V. (2022).
Artificial Intelligence and Sentencing: Humans against Machines. J. Ryberg & J. V.
Roberts (eds.). Studies in Penal Theory and Philosophy, 238, 247-248.

6 Cpxa Ypenbe Kako je HaBeJCHO je mo0osbluame QyHKIMOHUCAhA YHYTPAIIET
TPXKHIITA YTBPHHBAKHEM YjeIHaYCHOT MPABHOI OKBHPA 3a Pa3Boj, CTAB/bAKE HA TPXKHUILTE,
cTaBibame y ynotpedy u kopumiheme cucrema BeliTadke nHTenaureHuuje y EY, y ckima-
Iy C BpeAHOCTHMA YHHje, MPUXBaTame aHTPONOLEHTpUYHe U moy3nane BU y3 ncrospe-
MEHO TapaHTOBambC 3AIITUTE 3/PaBJba, CUTYPHOCTH W (YHIaMEHTAIHHX IpaBa Cajpika-
nux y IloBesbn EV 0 TeMesbHUM IpaBuMa, YKIbYuyjyhin JeMOKpaTHjy, BllaJaBUHY NpaBa
1 3AIUTUTY JKMBOTHE CpPEJMHE, 3aIUTUTY OZ WITETHUX yuuHaka BUM cucrema, Te momynwu-
paru nHoBanuje. — European Union, Regulation (EU) 2024/1689 of the European Parlia-
ment and of the Council of 13 June 2024 laying down harmonised rule on artificial in-
telligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No
168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/
EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), Official Journal of
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amatu BU mory Outn moTmopa cynckoMm oBiamhemny 3a OHOUICHE OJUTyKa
WA HE3aBHCHOCTHU CYACTBA, all UX HE OWM CMENH 3aMCHUTH: KOHAYHO JOHO-
HICHkE OJUTYKa MOpa | J1ajbe OUTH aKTUBHOCT KOjy 00aBJbajy Jbyau.”’

EBporicka eTruka moBesba 3a ynotpedy BelITauKe HHTSIUTCHITH]e Y Tpa-
BocyaHUM cuctemuma CaBera EBpome (y massem tekcty CE) mpeno3najyhu
oernepure ynotpede BU y ocTBapuBamy epHKacHOCTH H MpaBue, GOpManHO
j€ ycBojuIa MeT MPUHIUIA: TOIITOBAke OCHOBHUX mpasa (1a ynorpeba BU He
MOJpUBA TapaHTHje MpaBa Ha MPHUCTYIN Cyxny (IpaBIy) U MpaBa HA MPABUIHO
cybemwe (audiatur et altera pars), nomryjyhu BiagaBuHy npaBa U HE3aBUCHOCT
cymuje, eTHIKH U300p OMo O M3BPILIEH Ol CTpaHEe MU3ajHepa MmporpaMa U He
6u O6mo ocrtaBibeH kopucHHKY ethical-by-design and human-rights-by-design
approaches); HeauckupuMuHanuje (OTKpHBama nocrojehe nuckpumuHanyje,
IBEHO CIpevaBarmke, 0€3 Mpoy3poKOBamka HOBUX 00JINKA); KBAJUTETAa M CHTYPHO-
ctH (koju ce 00e30ehyje ocnamameM TU3ajHepa nporpamMa Ha mpohecHoHaIe
y obmacTtu mpapa, ¢puno3zoduje, COIHONOTHje, CKOHOMHUjE HUT., 3aXTEBOM Jia
MOJALM M3 CYJCKHMX IpecyJa KOjH ylase y IporpaMuparme U Y4eHme ajro-
pUTMa MOTUYY U3 MOY3JaHUX M3BOpa u omoryhaBame mpaliema [eTOKYITHOT
mpoIieca); TPaHCIIAPEHTHOCTH, HEIPUCTPACHOCTH U MIPABUIHOCTH; W IIPHHITUII
KOHTPOJIE OJf CTpaHe KOPHUCHHKA (KOjU IMOIpa3yMeBa KOHTPOIy H300pa oI
CTpaHe MH(POPMUCAHHX KOPHCHHKA, MOBehame ayTOHOMUjE KOPUCHHKA KOjU
MoOpajy uMatu MOryhHOCT [a M3BpIIIE MPETJIC U PEBHU3H]y O/UTyKa U IMogaTaKa
Ha KOjMMa je 3aCHOBaHa, Kao M JIa Y3EBIIH Y 003Up CHEIMPUUHOCTHU ClTydaja He
Oy/y Be3aHU MPEITIOKEHUM penieneM).”s OcTBaprBame ePUKACHOCTH MPABO-
cyba ykipyuyje m nmurmranusanyjy mnpaBocyha (e-justice) Koja MpeTmocTaBiba
aIeKBAaTHO 3aKOHOJABCTBO.”’

OxBUpHA KOHBEHIIMja O BCINTAYKO] HWHTCIUTCHIMjH, JbYACKAM IIpa-
BUMa, JIeMokpaTuju u BiaagaBuuu npasa CE, kao npsu mel)ynaponuu mpaBHoO
ob6aBe3yjyhu yroBop y oBoj 00JacTH, TEXHOJIOIIKH HEYTpallaH Kako Ou H3/p-
’Kao TEeCT BpEeMeHa, y3 Ipero3HaBame noTeHnujana BU, namely ocranmx, na

the European Union, L series, 2024. https://eur-lex.europa.cu/legal-content/EN/TXT/?uri
=CELEX%3A32024R1689&qid=1728899873453. https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32024R1689 Buie o BemrTaukoj HHTEIUTCHIHjU Y IPABHOM
cucremy EU: Prlja, D., Gasmi, G., Kora¢, V. (2021). Vestacka inteligencija u pravnom
sistemu EU. Beograd: Institut za uporedno pravo, 97—-126.

77 Regulation EU, preambula, para. 61.

"8 Council of Europe, European Commission for the Efficiency of Justice — CEPEJ,
European Ethical Charter on the Use of Artificial intelligence in Judicial Systems and their
environment, Adopted on 3—4 December 2018 in Strasbourg, 2019, 7-12.

" Council of Europe, European Commission for the Efficiency of Justice (CEPEJ),
Guidelines on electronic court filling (e-filling) and digitalisation of courts, adopted on 8-9
of December 2021 in Strasbourg. https://rm.coe.int/cepej-2021-15-en-e-filing-guidelines
-digitalisation-courts/1680a4cf87

175



Thacuux Ageoxaiticke komope Bojeogune, 6p. 1/2025.

JOTIprHEeCe YHampehemy JbyICKOT MpOCTEepUTeTa, WHINBHIYATHOT H JPY-
IITBEHOT OJIarOCTama, POIHE PaBHOIPABHOCTU M OCHAKUBAGY JICBOjUUIA U
JKEHa, Kao U 3allTuTe U yHanpehema JbyJCKHX MpaBa, AeMOKpaTHje U Biaja-
BUHE TpaBa, n3pakaBa u 3a0pHHYTOCT fa Ou n3BecHe akTuBHOCTH BU Morie
MOJIPUBATH JbYACKO JIOCTOjaHCTBO M JIMYHY ayTOHOMH]Y, JbYJACKa MpaBa,
IEeMOKpATHjy U BIaJaBHHY IpaBa. HapounTo ce uctude pusuk O AUCKPHMU-
HalMje ¥ CTBapame WM yuBpIINMBame HEJeAHAKOCTH, KA0 U MOTEHIUjaHa
370yNOTpeda y perpecuBHE CBPXE M KPIICHE JbYICKUX MpaBa (YKby4dyjyhu u
apOUTpapHU WJIM HE3aKOHWUTH HA/I30p KOjU YHHINTABajy NMPUBATHOCT U ayTO-
HOMH]Jy TI0jenuHana).®

ITomenyTte ETnuke cMepHUIle 3a pa3Boj, IpUMEHY U yHOTpeOy Noy3aaHe
U OJTOBOpHE BemrTauke nHTenureHnuje Biane PC 3acHuBajy ce Ha MpUHIH-
muma nioctaBibeHIM UNESCO Ilpemopykama o eTHIM cuUCTEeMa BEIITauyKe
uatenurennuje n3 2021. rogune.’! Mcruue ce ga 4oBEK Kao IEHTpaiHa
¢urypa He cMe pa3BojeM U MHOBalUjaMa OUTU YIpOKEH HUTH 3allOCTABJbEH,
Te ga cuctemMu BU Mopajy OuTH y ckiaay ca 100poOUTH YOBEKa, KUBOTHHA U

8 Council of Europe, Council of Europe Framework Convention on Artificial in-
telligence and Human Rights, Democracy and the Rule of Law. Vllnius on 5 September
2024. Council of Europe Treaty Series — No. 225 (Y mamem tekcty: Framework Conven-
tion) — OKBUPHY KOHBEHIIHjy U3paamio je 46 npxasa wianuna CE y3 yuemrhe cBux apkasa
nocMarpada, EY u 3HauajaH Opoj AprkaBa HewJIaHMIA, IPEJCTaBHUKA IIUBUIIHOT JIPYINTBA,
aKaJeMCcKe 3aje[HuIle, HHAyCcTpuje u MehyHapoaHuX opraHusamnmja. https://www.coe.int/
en/web/artificial-intelligence/the-framework-convention-on-artificial-intelligence  https://
rm.coe.int/1680afae3c

81V mpemopykama ce MCTHYE Ja HEMajy 3a UMb Ja 1ajy AePHUHHIMjy CHCTeMa
BEIITaYKe WHTEJUTeHIHUje jep OM Ta nedUHMIMja 3axTeBaja NIPOMEHE TOKOM BpeMeHa
nMmajyhu y BUIy panugHu pa3Boj u yHanpeheme texHonoruje. Hanomumy na BU cucremu
M3a3UBajy HOBE THUIIOBE €THUYKHX IpobjeMa KOjH yKJbydyjy (Mako ce He OrpaHuyaBajy)
Ha BHUXOB YTHIA] Ha JIOHOIICHE OJUIyKa, Paj M 3arolljbaBambe, APYIITBCHE HWHTEPaKIHje,
3/IpaBCTBO, 00pa3oBame, Meje, TPUCTYN HH(pOpMaIijaMa, JUTHTAIHY PACHOeTy, THIHE
MoJaTKe M 3aIUTUTY IOTPOIIaya, >KMBOTHY CPEIMHY, JEMOKPATHjy, BIaJaBUHY IIpaBa,
CUTYpHOCT W JbYyJICKa TpaBa W OCHOBHE cl00OJC YKJbYydyjyhu cio0oay u3pakaBamba,
MPHUBATHOCT M HEAUCKpUMHUHANH]y. [Ipermopyke mpe cBera mocsehyjy naxmy Ha ytunaj BU
cucteMa Ha nenrpanne obaactu UNSECO: obpa3oBame, HayKy, KyJITypy ¥ KOMYyHHKaIHje
u undopmanuje (UNESCO Recommendations, 10). UNESCO npenopyke kao BpeIHOCTH
0 KOjuMa Hapo4yHuTO Tpeda BOAMTH padyyHa HABOIM MOIITOBAHE, 3AIITHTY M YHampeheme
JbYJCKUX IIpaBa M OCHOBHHMX CJI000OJAa ¥ JbYJICKOT JIOCTOjaHCTBA, ,,IIBETae” KUBOTHE
CpEMHE M CKOCHCTEMa, OCHI'YPaBarkbe PA3IMYUTOCTH W HMHKIY3UBHOCTH, JXKUBIBCHC Y
MHpPHHUM, IPaBeJHMM U MelylmoBe3aHHUM JIpYIITBMMA, a Kao MPHHIHUINE (QYHKIMOHHCAMA
UCTUYEC MPONOPUHUOHAIHOCT U HECUHUHLEHE HITETE, 66366}1HOCT U CUTYPHOCT, IPAaBUYHOCT U
HEMCKPUMHHALK]Y, OJPXKUBOCT, MPABO Ha IPHUBATHOCT M 3ALITHTY IOjaTaka, oxpeherme
YOBEKa, TPAHCIAPEHTHOCT W O0jallbHBOCT, OJITOBOPHOCT, OCBEMINEHOCT W MHCMEHOCT,
npuiarojybuBoct capagwmu. — United Nations Educational, Scientific and Cultural
Organization, Recommendations on the Ethics of Artificial intelligence, Adopted on 23
Novembar 2021, Paris, 2022, 18-23.
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KUBOTHE cpeanHe. HaBoau ce na je moy3maHa v OJrOBOpHA BEIITaYKa HHTEIN-
TCHIMja OHA KOja je TeXHWYKH Ioy3JaHa u Oe30emHa, yckiaheHa ca 3aKOHOM
U yTBphHEHUM ETHYKUM MPHUHIUIMMA W BPEIHOCTHMA, 4ijoM he ce ymoTpe-
OOM yHANpeauTH MPOAYKTUBHOCT JbYJIH, ONTUMAIIHHjE KOPUCTUTH PECYPCH Y
pany u GpyHKIIHOHHCAkY JbYyIN U APYIITBA Y TETHHNA U YHANIPEIUTH KBAJTUTET
JKUBOTA, 0€3 yrpokaBama M MaprHHAIN30Bakba CII000/Ie IEI0Bakha, MAIIBEHA
U OJNTyYMBamba Y0BEKa 0 MEpe Yy K0jOj Cy MpaBa U TEKOBUHE KOje¢ UyBajy Te
BPEIHOCTH 00CCMUIILJbEHE, yMalheHe WK 3abopaBibene.®

CMepHUIle H3/IBajajy 00jalllUBOCT U IMPOBEPJHHUBOCT, JOCTOjaHCTBO,
3a0paHy YHbCHha MITETe U MIPABUIHOCT KA0 Hayuela Koja Cy Mmoja3Ha OCHOBA 3a
CTBapame, NpuMeHy U ynotpedy Cucrema BelITauKe MHTEIUIeHIUje Koju he
CBOjOM Noy3aaHomhy 1 oAroBopHoOIIhy mpema 40BeKy OUTH TOCTOJHU HETOBOT
noBepema. O0jalIBbUBOCT ce TEMEJBH Ha TPAHCTIAPEHTHOCTH TIpolieca pasBoja,
TeCTHpama, MylTamka y paji, Haa30pa U Talemka CUcTeMa, 00pa3iIoKeHOCTH
CBpXa U HAPOUYHUTO OJJIYKa KOje CUCTEM TIOHOCH OHMMa Ha KOje CUCTEM YTHYE
(YKoIHKO TO HMje MOTyhe HEOIXO/HO je CHCTEM O3HAUUTH Ka0 CUCTEM C MOJIe-
JoM npHE KyTtHuje). IIpoBepspHBOCT MPETHOCTaBba MOTYRHOCT IpoOBepeBama
CHCTEMa y CBHM IIpoIlecHMa, IPHIINKOM TECTHpama W MPHMEHE, Kao U Ipo-
BEpy KPaTKOPOUYHHX M TYyTOPOYHUX yTHIAja HA YOBeKa. JbyJICKO HOCTOjaHCTBO
pasyme ce Kao OCHOBHO IPaBO YOBEKa M K0 MOJIa3HU MPUHIUI KOjU Y QOKYyCy
“Ma 04yBamke YOBEKOBOT MHTEIPUTETA U ¢ 003UPOM Ha KOju Tpeda pa3BUjaTH
cucteme B Tako ja momTyjy 4OBEKOBY JIMYHOCT, CII000y U ayTOHOMHU])Y, U
Jla HU Ha KOjJM HAaYMH HE MOTY JIOBECTH J0 monpehruBama 4oBeka (QyHKIHjaMa
CHCTEMa U yTpOKaBama BEeroBor JO0CTOjaHCTBA U MHTErpUTETa. Y CMEpHHUIlaMa
ce HaBOJIe M MIPUMEPH 3aKOHCKUX OJIPEI0H KOje ITHTE JOCTOjaHCTBO. 3abpaHa
YUEha ITETE TTOAPa3yMeBa J1a CHCTEM BEIITauKe MHTEIUTCHITH]e MOpa OUTH
ycariaImieH ca ctanmapauMa 0e30eTHOCTH U calip’KaBaTH MEXaHHU3Me Kako Ou
ce Mpenynpeauo HacTaHaK IITeTe, a YKOJIUKO JI0 e Ulak qolhe oHa Mopa OuTu
caHMpaHa, a nospeheno nuie obemreheno. Cucremu ce MOpajy KOPUCTUTH Ha
0e30enaH HaYMH, MOpajy OUTH MMOY3/aHU Y3 TIPEBEHIU]Y 3l0oynorpede u yro-
Tpebe y Manunno3He cBpxe. [IpaBHuHOCT, 300T CBOje BHIIECTPAHOCTH, HCTHYE
ce y CMepHHIIaMa, IMa pa3InYnTa TyMadema y OpOjHUM cdepama APYIITBEHOT
’KUBOTA, CBOJY CYICTAaHTUBHY U MPOIETypaHy AUMEH3H]jY; TIPBa MOApa3syMeBa
3alITUTY OI HEOIpaBAaHE IMPUCTPACHOCTH, }II/ICKpI/IMI/IHaHI/IjC n CcTUrMaTrusa-
1yje, IpyXame jeTHAKNX MOTYNHOCTH CBUMa, CIipedyaBamke oOMaHa JIMIa Koja
kopucte CBU mpuinrkoMm IoHOMIEHa 0IUTyKa, a Apyra MOryhHOCT ocriopaBarmba
U YyKJbyuHBamba e(pUKaCHE MPaBHE 3alITUTE MPOTHB OJJIYKa KOje Cy pe3yiraT
paja cucreMa, Kao M JIMIa OJIrOBOPHHX 3a BUXOBO (pyHKIMOHKCame. CTora je
HEOITXOJTHO JIa ITOCTOje jaCHO YTBpl)eHe 0OJIrOBOPHOCTH H JIa MPOIIeC JOHOIICHA

8 Etnuke cmepHuiie, 1. YBoa.
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oJUTyKa OyJe o0jamimeH, jacaH W TpaHCIAapeHTaH, YMMe ce cMamyje Moryh-
HOCT TOTPEIIHOT WIIK HEMOTIIYHOT pa3yMeBama CBPXe U IiJbeBa Kopuihema
OBHUX CHCTEMAa, OJIHOCHO TOTEHIHjalHOr ycKpahuBama cinoboae u3dopa mpu
onabupy cucrema. IlpaBuuna yrmorpeba Morya 6u fonpuHeTH nosehamy mpa-
BUYHOCTH y APYUITBY y LEJIMHU U CMambHTH pasjiuke n3mely mojeanHana
y TOTJIeAy COLMjalHOT, eKOHOMCKOr W oOpasoBHOr craryca.*> Kao ycmosu
noysnane u oarosopHe BUW oxpehenu cy nemoBame (mocpenoBame, KOH-
Tpouia, yuemhe) U HaA30p; TEXHUYKA MOY3AaHOCT U 6e30€AHOCT; MPUBATHOCT,
3alITUTa TO/IaTaka O JMYHOCTH M yNPaBJbakbe MOAAIMMa; TPAHCIIAPEHTHOCT;
Pa3IUYUTOCT, HEJAUCKPUMUHAIIM]A U PABHOIPABHOCT; JAPYIITBEHO U €KOJIOIIKO
Giarocrarme; 0AroBopHoct.

3AK/bYUHA PASMATPAIbLA

Kanma je peu o mpaBay MOXKEMO 3aKJbYUYHTH JIa jé ped O MpacTapoM U
rOTOBO HepennBoM mpobuiemMy. CylicTaHTUBHU KPUTEPH]jyM allCOJyTHE MpaBJie,
6uro nma je ommre K06po, OrarocTame, KOPUCHOCT, cpeha WM HemTo ApyTo,
UIaK je BPEMEHCKH U NMPOCTOPHO PEITAaTHBAH M MCTOPUjCKH ycioBibeH. CTora
CaapXKMHY TIpaBJe HE MOXKEMO OJPEHUTH alcoyTHO, Beh camMo permaTnBHO.
IpaBna unu 610 KOja Apyra BPeHOCT MOKEe OMTH aricoJIyTHA U YHHBEP3aJH-
30BaHa y cmuciy opme. [IpaBna kao cBpxa M BpeJHOCT NpaBa jé HEOCTBApUB
M 9ecTo y CykoOy ca OCTalluM BPEIHOCTHMA KOje Ce MOCTaBJbhajy MpaBy, Kao
IITO Cy MpaBHA CHTYPHOCT M IEIUCXOTHOCT, ommrTa KopucT. [IpaBo Ham naje
OKBHp y KOME CBaKH II0jeIMHAI] MOKE PealM30BaTH CONCTBEHO OMIITE J00po,
Ha Taj HA4MH JIa Ipyre He YrpoxkaBa U ca kbuMa capalyje Ha ocTBapemy 100po-
OWTH 3ajeTHHUIIC.

Kana je y nuramy npuMeHa BeIITauKe HHTEIUTCHIN]e U HEeH JOIPHHOC
OCTBapHBamy IPaBJie, MOXKEMO 3aKJbYUHTH /4, 38 CaJ1a, BelITa4Ka HHTEIUIeH-
ja Hehe Mohu /1a 3aMeHH Jby/Ie Kajia je y IHTamy KPEeaTHBHOCT M JIOHOIICHE
MOpAJIHUX U MPAaBHUX (OJHOCHO HOPMATHBHUX) MPOIICHA U OJUTYKa, HAPOUHUTO
y HHjaHCHPaHUM cUTyanujaMa. OBaKkaB 3aKJbydaK TEMEJbH CE BHIIIE HAa HAIINM
OYEeKMBambHMMa Jla BeIITaYKa MHTEIUICHIN]a Y U3BpIIaBamky MOBEPEHHUX 3a/1a-
taka Tpeba Ja Oyjae HermorpelnBa, Te Ja cBaka Ipellka y Mpakcu ynorpede
BU nmpema ucrpaxuBamuMa y 00JaCTH KOTHUTHBHE TICHXOJIOTH]E U OMXEBHO-
pamHMX HayKa M3a3WBa jeflaH BUJ HEMOBepema (MOXJa M HEIOBEpEHma IpeMa
HETI03HAaTOM) y MCHPaBHOCT MOPAJHOT (a THMME ¥ NpaBHOT) pacyhuBama BU

8 Ertnuke cmepuuue, 3. Hauena.
8 Ibid, 4. YcnoBu 1oy3jiaHe U 0JrOBOPHE BEIITAUKE HHTEIUIEHIIU]E.
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IITO JIOBOJHM JIO TOTA JIa JbYJIU U JaJbe Mpedepupajy Ja y cuTyanrjama Koje ce
TUYY EHXOBOT JKUBOTA (M CMPTH) OJUTydyje YOBEK.

Cmarpamo 1a y3BHIIEHE BPEIHOCTH KOje Ce TIOMHIbY KaKO Y 3aKOHCKHM
M yCTaBHUM TEKCTOBHMMa, TOBOpHMa MPaBHHUKA IPAKTHYapa, a TAKO M Y OAro-
BOpMMa BEIITauyKe WHTEIHUTCHIIN]E jeCy HeAOCTIKHM naeai. HacympoT mykom
320/IeBaby Y PYXO Y3BHIICHOT IIPaBa ¥ BPEIHOCTH MPaBIe, MUPA, TOJICPAHITH]e
CTOjU YHYTpalmku ocehaj JoBeka Ja OHO MITO MPHUYA, 3aMCTA U MHUCIH U TPE
cBera y CKJiaJly ca TUM ce TIOHalia. YIpKoc npuMeadaMa jia je mpaBo CTBO-
PEHO pajii HEMOPAITHUX, | Jia OW MpaBo OWMIIO M3JMIHO Y IpYyIITBY anhena, u
O] YCJIOBOM Ja Y3BHUIICHY WICjy TpaBAe HE MPHUIIHIICMO IIpaBy Kao CBPXY,
ocTaje HEeONMXOIHOCT MpaBa 4YHhja je CBpXa Jla OMOryhH W OCUrypa capaimby U
KoopAuHauujy u3mel)y 4aHoBa jeHOT APYLITBA/ApXKABE, A U CAMUX ApXKaBa
y OKBHpPY KOjUX Cy MOjeMHAaYHE c1000/e, MpaBa M ONCTaHaK yckiaheHu ca
cro6ooM, IIpaBrMa M ONICTAHKOM CBHX, CTOTA je 3a IPaBO MOTyhe ocTBapuTH
HEeKe MPHU3EMHUje BPeTHOCTH, OBO3EMaJbCKEe Kao IITO Cy IpaBHA CHUTYPHOCT U
edukacHoct npaBocyha. ¥ oBom paay cmo 300r jgakohe ynorpede KOpUCTUIN
onroope arumakanuje chatGPT, koju je mpe cBera ,.chat® codtsep, (a He
CIIeNMjaJIn30BaHu co(PTBEp HAMEHCH MPABHUM TPOOIEeMHMa), TAKO J1a yCIe
OTPaHUYCHOCTH TECTHPAMa, 3aKJbYUIHN KOJH CY U3HECEHU HEMajy MPETCH3H]jY
Jla Jajy 3aBpIIHY M KOHAYHY pe4 O TOME KOJHMKO je BU xopucHa W KOJIHKO
3ampaBo MOXeE Ja CIIO3HA TPaBO ¥ MPaBHE BPEJIHOCTH.

Ha myTy octBapmBama mpaBe mpaBo ce CyodaBa ca pazIHMIUTHM H3a-
30BUMA, a IPUMEHA BEIITaYKe MHTEIUTCHIN]E TIOpe] HECYMIbUBUX KOPHCTH U
yHanpelhema, ToHOCH ¥ HOBE NpobiIeMe 1 M3a30Be 3a KOje ce Mpe CBera MoXe
MOCTaBUTH IMUTamkE JIa JIM UX yOHITe Tpeba peryiucatd IpaBoM, JIOKJIe Ou
MIPaBHO peTyJiucame 3aXBaTajo, Kao U Koja Ou pelema Ouiia HajonTHMAITHU]a.
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ABSTRACT: The history of philosophical (and legal-phil-
osophical) thought shows that justice, as a principle, cannot be
defined substantively, i.e., there is broad agreement that justice
is something to strive for, but that, on the other hand, justice as a
supreme or absolute principle cannot be substantively described.
A middle way born from the relativity and changeability of the
content of justice and its absoluteness as form is the concept of pro-
cedural justice or the inner morality of law, mainly the procedural
requirements that a regulation must satisfy in order to be valid as
law. Lawyers who, as Kant and many authors following him often
apostrophize, have not yet found their own concept of law, now
face new challenges posed by the development of modern technol-
ogy and the use of artificial intelligence in various areas, as well
as in certain domains of law. From dilemmas about the ethics and
legal regulation of artificial intelligence to questions concerning the
use of artificial intelligence in the process of creating, interpreting,
and applying the law, solutions to the challenges that are the task
of contemporary scientific thought and ethical and legal practice
may shape the future of law. The paper will, inter alia, explore the
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possibility of realizing justice in the context of the use of artificial
intelligence in the process of creating, interpreting, and applying the
law, taking into account the thesis that iuspositivist conceptions of
justice are insufficient for explaining and realizing justice.

Keywords: justice, value, legal certainty, equality, artificial
intelligence

INTRODUCTION

The emergence and use of artificial intelligence have created a need for
legal and ethical regulation, that is, for setting legal and ethical standards and
aligning them with technical standards. Theoretical debates raise the question
of whether robots and artificial intelligence (hereinafter: AI) could be granted
moral and/or legal subjectivity and whether robot rights analogous to human
rights should be recognized. These debates also address tort and criminal liabil-
ity for damage a robot might cause during autonomous (unpredictable) operation
or through various abuses.! Despite some views that Al should enjoy legal and
moral subjectivity, perhaps even certain rights, by treating it as a legal person,
the author is of the opinion that none of the criteria and arguments that would
be stated in support of that thesis at this moment are sufficient, and they are are
easily challenged. Every human creation, including positive law, can be called
artificial. Although humans, as creative beings, infuse a part of themselves
(intellect, purpose) into most of what they create, this still does not mean that
what they create is not a thing, nor that it must be given a legal status beyond
that of a thing (res). These issues are not the focus of this paper. Instead, the
paper will first address the still-unsolved problem of justice and, in the second
part, the problem of justice in the context of technological development and the
use of Al in law, so-called automated, predictive justice. Conclusions about the
problem of justice in the context of modern technologies and the use of Al in
the field of law are drawn with regard to the use of the free AI model ChatGPT.
The model was asked general questions about justice and legal values to “test”
the theoretical knowledge of Al about these topics; future research should pose
more hypothetical and practical tasks and test how Al solves them. Some stud-
ies have already explored this by instructing GPT-4 to issue a decision, acting
as a judge, after several stages of legal reasoning.?

' For more, see: Wolfgang, M. S. (2021). Robots and Rights. Reviewing Recent
Positions, Legal Philosophy and Ethics (ed. Joachim von Braun et al.). Robotics, Al and
Humanity, Science, Ethics and Policy. Springer, 191-203.

2 For more, see: Spai¢, B., Jovanovi¢, M. (2024). Artificial Reason and Artificial
Intelligence: the Legal Reasoning Capabilities of GPT—4. Annals of the Faculty of Law,
University of Belgrade, (3), 401-413.
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It appears that the difficulties ethicists and lawyers face also stem from
limited knowledge of Al itself and how it is built, how it functions, and how
it learns from experience, that is, from a lack of expertise in programming
and related fields. Thus, regulation and legal-ethical analysis rely on accepted
definitions of Al and other concepts related to it, while lawyers and philoso-
phers strive to formulate principles and values that should be realized through
the use of Al (positive definition) or at least not violated (negative definition).
Special regulation is needed for so-called high-risk systems and bottom-up
algorithms that learn from past experience and revise the algorithm over time,
making them unpredictable. In addition, terms such as “intelligence”, “rea-
soning”, “decision-making,” and “autonomy,” which are primarily applied
to human beings,’ that is, to intellect, rationality, and the autonomy of free
will, should be used cautiously with Al. Research in moral psychology and
behavioral sciences (cognitive psychology) shows that people prefer to entrust
decisions affecting property, health, and life to another person rather than to
Al and that, when errors occur, they place responsibility and blame on manu-
facturers, designers, and programmers.*

JUSTICE AS A VALUE

If the supreme value of law is treated as part of the supreme value of
the world, particular legal values become concrete expressions, parts not only
of that supreme legal value but of the supreme value of the world as well.
The purpose of legal regulation therefore contributes to the realization of the
supreme Good, understood as the survival of the world — the survival of the
greatest number of beings in their full dignity.® Legal values cover both the
general values protected by law as well as the purely legal values, such as legal
certainty and efficiency. For example, peace, order, and stability are general
values that are most fully protected and realized through law, while general

3 For more, see: Tasioulas, J. (2019). First Steps Towards an Ethics of Robots and
Artificial Intelligence. Journal of Practical Ethics, 7 (1), 64.

4 For more, see: Bigman, Y. E., Gray, K. (2018). People are averse to machines mak-
ing moral decisions. Cognition 181, 21-34; Jauernig, J., Uhl, M., Walkowitz, G. (2022).
People Prefer Moral Discretion to Algorithms: Algorithm Beyond Intransparency. Philoso-
phy & Technology, 35 (2); Wilson, A., Stefanik, C., Shank, D. B. (2022). How do people
judge the immorality of artificial intelligence versus humans committing moral wrongs in
real-world situations?. Computers in Human Behavior Reports 8, 100229; Zhang, Y., Wu,
J., Yu, F., Xu, L. (2023). Moral Judgments of Human vs. Al Agents in Moral Dilemmas.
Behavioral Sciences (13), 181.

5 Luki¢, R. D. (1992). Sistem filozofije prava: i Filozofija ii Filozofija prava. Bel-
grade: Savremena administracija, 485.
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values of truth, freedom, justice, and human dignity become legal values only
insofar as the law requires and realizes them.® Justice is a value in itself; the
originally technical-legal values of law are legality, expediency, predictability,
certainty, clarity, efficiency, and determinacy, while social, practical-realistic
values, that enable people to live together, such as freedom, peace, security,
order, equality, dignity, and tolerance, are linked to justice and are likewise
appropriated by law.’

Understood as an absolute value, justice stands alongside truth, good-
ness, and beauty; it cannot be derived from any other value, it is based on
itself.® The common good, justice, and legal certainty jointly govern law, yet
in a relationship of tension rather than harmony.’

What Is Justice?

Discussions about justice going back to Aristotle, who differentiated
between distributive and corrective (commutative!® — equalizing, correct-
ing) justice, considered just whoever obeys the laws and acts impartially, and
what is just according to the law and considered unjust what is unjust accord-
ing to the law, by tying justice to happiness, the common good, and virtue,'!
have caused disagreement when trying to define absolute justice, leading to
the ultimate relativization of values and ultimately to nihilism. Despite many
attempts, thought does not seem to have moved far beyond Aristotle’s patterns
of formal justice or his and Plato’s view of material justice as the realization of
the common good.'?

One way to test whether Al can promote justice is to ask the Al itself
(the chatbot application ChatGPT, a form of generative artificial intelligence
(GAD?), “What is justice?” The answer ChatGPT gave stressed the subjectiv-

¢ Luki¢, R. D. (1992). Sistem filozofije prava: i Filozofija ii Filozofija prava. Bel-
grade: Savremena administracija, 445-447.

7 Vukadinovié¢, G., Mitrovié, D. (2019). Uvod u teoriju i filozofiju prava. Belgrade:
Dosije Studio, 106.

8 Radbruch, G. (2007). Pravni i drugi aforizmi. Belgrade: Dosije, 12.

° Ibid., 13.

1 The term iustitia commutativa comes from Thomas Aquinas. — Finnis, J. (2011).
Natural Law and Natural Rights — Second Edition. Oxford: Oxford University Press, 179.

1" Aristotle. (1988). Nicomachean ethics. Zagreb: Globus, 87-115.

12 Vukadinovi¢, G., Mitrovi¢, D. (2019). Op. cit., 105.

13 Generative Al systems are natural-language programs able to answer fairly com-
plex questions and create content from prompts. They learn patterns and features from vast
data sets so as to predict, with the greatest possible certainty, the next word; they have no
“knowledge” in the strict sense of the word, and they operate based on frequent associations
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ity and relativity of the meaning of justice, which it treats as respect for truth,
moral principles, and equality, and describes its task as balancing those ele-
ments. It therefore listed moral, legal, social, and epistemic justice.'*

The next question was “What is the content of justice?” This reply'®
again emphasized contextual relativity but listed as core elements equality,
respect for law, moral foundations, responsibility, and community well-being.

between two pieces of information, based on training data. The risks that accompany its use
include incorrect answers based on inaccurate or insufficient data, hallucinations, bias from
the data they were trained on (which may even be intentionally built into the algorithm) —
inventing likely answers. Most of them contain an element of unpredictability that results
in giving different answers to the same question and which makes them unreliable, and the
answers themselves require user verification — Working Group on Cyberjustice and Arti-
ficial intelligence (CEPEJ-GT-CYBERJUST), European Commission for the Efficiency of
Justice (CEPEJ), Use of Generative Artificial intelligence (A1) by judicial professionals in a
work-related context, Information Note. Strasbourg, 2024, 2—4.

14 “The concept of justice can have different meanings in different contexts. Justice
essentially refers to respect for truth, moral principles, and equality. Here are some key
aspects:

1. Moral justice: Refers to moral principles that define what is right and just in rela-
tion to the behavior of an individual or society.

2. Legal justice: Refers to the legal system and rules that ensure that every indi-
vidual is treated equally and according to the law.

3. Social justice: Focuses on equal treatment of all members of society, taking into
account different needs, positions, and rights.

4. Epistemic justice: Refers to respect for truth, transparency of information, and
fairness in access to knowledge.

Justice can be subjective and is interpreted differently depending on the cultural,
philosophical, and legal context. It is important that justice strives to strike a balance be-
tween truth, moral values, and equality in all aspects of life.”

15 “The content of justice can be understood through several key elements that make
up its essence:

1. Equality: Justice is based on the idea that all individuals should be treated equally
and have equal opportunities regardless of personal characteristics such as race, gender,
religion, or socioeconomic status.

2. Respect for the law: Justice includes abiding by legal norms and procedures to
ensure that everyone acts in accordance with the rules established for the community or
society.

3. Moral foundations: The moral aspects of justice refer to respect for fundamental
ethical values such as correctness, honesty, truth, and the well-being of all members of
society.

4. Responsibility: Justice includes responsibility for actions and decisions that affect
other people or the community, which implies taking responsibility for the consequences
of those actions.

5. Community well-being: Justice also involves promoting the common good and
social justice, ensuring that decisions and actions contribute to the well-being of the entire
community.

187



Glasnik of the Bar Association of Vojvodina, Issue 1/2025.

Although Al (in this particular case, ChatGPT,!® chosen for its accessi-
bility (the author does not deny that more advanced, specialized legal models
may exist, though none seems devoted to justice), “thinks” it knows what jus-
tice is and tries to define some of its fundamental aspects, even the greatest
philosophers and jurists, such as Kelsen, acknowledged failure when asked to
define absolute justice, “the beautiful dream of humanity.” Like most of us,
he settles for a relative idea of justice: “the justice of freedom, peace, democ-
racy, and tolerance”, a justice under whose protection science, and with it truth
and honesty, can flourish.!” He refutes arguments related to earlier notions of
justice, such as the understanding of justice as happiness, equality before the
law, or retribution, and recognizes only tolerance as a value comparable to
justice. Realizing justice presupposes values and norms, yet the question arises
whether these can ever be examined rationally.'® As a normativist, Kelsen dis-
tinguishes between objective value judgments (claims that behavior is (not) in
accordance with a norm), subjective value judgments, and judgments about
justice, which are relative and depend on personal beliefs or prevailing social
opinion.!” The need for justice arises when there is a conflict of interest, along
with the problem of determining the hierarchy of values and identifying the
supreme value. Conflicts of values cannot be resolved by rational knowledge;
judgments about them are shaped by emotional factors and are therefore rela-
tive and subjective, valid only for the judging subject.?

In a system whose basic, fundamental principle is indisputable, the role
of justice is to eliminate arbitrariness in rules and irregularity in conduct.
Justice then has three clements: “the value that establishes it, the rule that
expresses it, and the act that realizes it.” The rule and the act can be sub-
ject to rational requirements, while the value cannot be brought under rational

The content of justice may vary according to cultural, philosophical and legal
traditions, but these elements often form the basic structure of justice in most societies.”

16 An instructive example is Tay, Microsoft's chatbot designed to respond to messag-
es from users aged 18-24, with the ability to learn from incoming messages and gradually
improve its conversational abilities. After only 24 hours, users began to teach Tay sexist
and racist ideas, prompting the bot to praise Hitler, as a result of which Microsoft shut it
down and deleted her most offensive messages. Singer, P. (2023). Can Artificial Intelli-
gence be Ethical?. Ethics in the Real World — 90 essays on things that matter. Melbourne:
The Text Publishing Company, 303.

7 Kelsen, H. (1998a). Sta je pravda. Belgrade: “Filip Visnji¢”, 37.

18 Perelman, H. (1983). Pravo, moral i filozofija, Belgrade: Nolit, 3.

19 For more, see: Kelsen, H. (2000). Cista teorija prava. Belgrade: Gutenbergova
galaksija, 22-28. Kelsen, H. (1998b). O granicama izmedu pravnicke i socioloske metode.
Opsta teorija prava i drzave. Belgrade: Faculty of Law, University of Belgrade, 100—102.

20 Kelsen, H. (1998a). Op. cit., 13—-13.
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criteria, which makes it arbitrary and logically indeterminate.?' An act is unjust
if it fails to conform to the rule of justice (except where deviation is justified
by reasons of equity); a rule is unjust when it is arbitrary, unjustifiably deviates
from customs and precedent, and introduces unjust distinctions; a distinction
is arbitrary if it lacks rational justification, that is, if the criteria and values that
justify it are biased, irrational, and serve private interests.?

John Finnis’s complex concept of justice embraces three elements:
relations and dealings with others (other-directedness), duty to another and
correspondingly what that other person has a right to, and equality understood
as proportionality, equilibrium, or balance. His notion of justice offers princi-
ples for deciding how to treat others and how each person has the right to be
treated. Rejecting the notion of legal justice, Finnis states that general justice
provides the framework for the realization of the common good of the com-
munity that requires and entails standards of appropriateness regarding basic
aspects of human development and flourishing.?

Justice is a universal value that everyone can agree is worth pursuing,
yet its vagueness allows it to take on different faces tailored to the views and
interests of adversaries in disputes, wars, and revolutions, each trying to show
that justice is on their side.”* The concept of justice cannot be determined by
simply pointing to what has elsewhere been accepted as its concrete applica-
tion.? As absolute and universal, justice presents an a priori demand of reason,
just as ethics asks each person to adopt just action as a maxim. In that spirit,
Kant formulates the universal law of right: “Act externally so that the free use
of your will can coexist with the freedom of everyone in accordance with a
universal law.”?

Accepting the possibility of rational justification (the practical use of
reason) means recognizing that to reason is not only to verify and prove but
also to deliberate, criticize, justify, and argue: to offer reasons for or against a
decision or choice. Only relative, subordinate values can be criticized; absolute
values cannot. Both critique and justification are context-bound, historically
situated in time and place, which means that every society and every cultural
milieu has deeds, beliefs, and values that are approved, unquestioned, and do

21 Perelman, H. (1983). Pravo, moral i filozofija, Belgrade: Nolit, 41.

2 [bid., 64.

2 Finnis, J. (2011). Natural Law and Natural Rights - Second Edition, Oxford: Ox-
ford University Press, 161-165.

24 Perelman, H. (1983). Op. cit., 4-5.

2 Stammler, R. (1925). The Theory of Justice. New York: The MacMillan Com-
pany, 123.

2% Kant, I. (1993). Metafizika morala. Sremski Karlovci — Novi Sad: Zoran Stojano-
vi¢ Publishing House, 32-33.
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not need to be justified, and which provide precedents, models, convictions,
and norms that are the basis for critique and justification of behavior, tenden-
cies, and claims.?”’

Legal justice

In further discussions of the concept of legal justice (statutory, judicial,
and the disputed procedural kind), a normal legal order is assumed, in which
there is no selective application of law and abuse of legal institutions aimed
at dealing with political opponents, usurpation, and concentration of power,
as happens in dictatorships and tyrannies, whose laws may be substantively
unjust, as this would imply an examination of a wider range of issues and
aspects of abuse of technology and artificial intelligence for unjust goals.

In addition to natural, divine, absolute justice, which was largely aban-
doned over two centuries ago, there is social justice with its derived, relative
forms (moral, religious, political, solidarity, etc.), which are themselves fur-
ther relativized. Legal justice is likewise relative, as are its subtypes: statutory,
judicial, procedural, criminal, civil, administrative, etc.?®

At the root of legal justice stands the ancient principle suum cuique
tribuere — to give each their own. After Aristotle, this slides toward equality,
above all toward legal equality and equal treatment of like beings (commuta-
tive justice, the principle of non-discrimination). However, although human
beings share an essential sameness, there are differences that should be taken
into account so that, alongside formal justice (equality), material justice (dis-
tributive justice) can also be realized. Equality in law as an element of justice
can be internal or external, that is, abstract, material, legislative justice (posi-
tive legal norms must be in accordance with the material principle (idea) of
law and the requirement for internal equality, commutative and distributive
suum cuique tribuere) and concrete, formal, judicial justice (proceedings and
decisions of state authorities must be in accordance with the law, even if it is
unjust — external equality and the requirement of uniform application of the
law to all cases).”

The main difficulty in realizing legal justice is finding standards of
equality and the subjectivity of justice because what one group calls just,
another may call unjust, since justice is understood subjectively depending on

27 Perelman, H. (1983). Pravo, moral i filozofija, Belgrade: Nolit, 46-46.

2 Vukadinovi¢, G., Mitrovi¢, D. (2019). Uvod u teoriju i filozofiju prava, Belgrade:
Dosije studio, 104.

» Zivanovié, T. (1959). Sistem sinteticke pravne filozofije: 1. Sinteticka filozofija
prava 2. Sinteticka filozofija pravnih nauka (Pravna logika i Teorija pravnog saznanja u
okviru Opste). Belgrade: Serbian Academy of Sciences, Science article, 675-680.
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people’s interests, positions, and beliefs. There is no fully objective justice; at
best, there is relatively objective justice tied to the relative objectivity of law
as a means “suited to realizing that law to the fullest extent possible.” The task
of law is to find an objective value and to stay objective in the assessment and
practical application of justice and other values.*

Sometimes equal treatment of identical beings without taking into
account their essential differences can be unjust where general norms are con-
cerned, or inequitable where a specific norm does not take into account the
specifics of the case (since equity is usually defined as justice in a concrete
case, a subtype of justice, the justice of an individual case). According to Pro-
fessor Luki¢, justice as defined by Aristotle is justice of the lowest order, “the
most elementary, simplest, easiest to realize, most realistic, the most accept-
able, least noble” legal justice based on equality.’! According to Perelman,
the formal rule of justice can be expressed not as equal treatment of identical
beings, but as “equal treatment of essentially similar beings,” between whom
there are no essential differences. However, this rule does not specify “when
two beings are essentially similar or how they should be treated in order to
realize justice.” When a positive legal rule determines the criteria for its own
application, the rule of justice is precisely determined and becomes the rule of
law that requires that those who are similar in the eyes of the law be treated in
a manner determined by law. In that case, acting in accordance with that legal
rule is just, because the law is applied correctly (static justice), which leads to
legal certainty and is reflected in the legal syllogism which stipulates that the
judge should “treat every member of a given category as all members of that
category ought to be treated.” Equality before the law thus means that a judge
is just if he is impartial, incorruptible, rational, and cool-headed.*

The maxim dura lex, sed lex and the judge’s inability to question the
law can be set against the principle summum ius, summa iniuria and the pos-
sibility for the judge to mitigate and correct its effect when strict application
would cause injustice, thereby actively participating in the creation of law and
making equitable decisions, supplementing and correcting the law, that is,
acting as a legislator who could have foreseen the uniqueness of the specific
case.” Common-law systems address such so-called hard cases by identifying
and justifying underlying principles. The aforementioned Latin saying means
that treating the law as the ultimate goal is the greatest injustice; the law is a
means, not the supreme end, and whoever treats a rule and its specific content

30 Luki¢, R. D. (1992). Sistem filozofije prava: i Filozofija ii Filozofija prava, Bel-
grade: Savremena administracija, 467—468.

31 Ibid., 219-221.

32 Perelman, H. (1983). Pravo, moral i filozofija, Belgrade: Nolit, 18—19.

3 Ibid., 21.
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as absolute merely by invoking its legality is objectively unjust.** Whereas jus-
tice looks at each individual case through the lens of a general norm, equity
demands and derives its own law.** Equity can outweigh certainty, and a judge
who deviates from precedent and common judicial practice by reinterpreting
the law must justify this in order to avoid arbitrariness.*

The content of the idea of justice is not exhausted by the rule of jus-
tice that matters for the assessment of the correct, formally just application
of positive law; it also requires the correct application of a “just rule.”*” Here
lies a weakness of positive-law theory, including Kelsen’s normativist one:
they neither possess nor seek any standard of justice outside the positive, valid
law. In this way, extralegal criteria, values, and morality enter the legal sphere
(political interests and power relations that shape the content of the norms, as
well as prevailing social views, should not be neglected either). Moral feelings
can play a significant role in the process of creating and applying (interpret-
ing) laws, and a law’s enactment can, in turn, affect moral feelings. In practice,
the (in)justice of laws is controversial; there are few laws in respect of which
people unanimously agree and interpret in the same way.*® If what is just
cannot be determined, then it must be prescribed what the law shall be by
authorities capable of implementing what is prescribed. The positivity of the
law is a precondition of the law’s correctness, but, vice versa, the law itself
must also be correct. Justice and legal certainty are general elements of law,
while expediency is relative. Justice and expediency (general benefit) can clash
with legal certainty, which requires positivity since positive laws are valid
regardless of whether or not they are just or expedient.* As absolutely just
law does not exist in this world, there is always the possibility that the content
of positive law becomes perverted. Since justice and legal certainty can never
be fully realized, they must be kept in balance. The ontological dual struc-
ture of law comprises the essence of natural law and the existence of positive
law (essence and existence, natural lawfulness and legality); reconciliation of
these extremes is possible through a relativist approach and synthesis.*

Procedural justice, strictly speaking, cannot exist; otherwise, even unjust
laws would be considered “just” solely because they were enacted in a legally

3 Stammler, R. (1925). The Theory of Justice. New York: The MacMillan Com-
pany, 25-26.

33 Radbruch, G. (1980). Filozofija prava. Belgrade: Nolit, 48.

36 Perelman, H. (1983). Op. cit., 25.

37 [bid., 26.

38 [bid., 38-39.

39 Radbruch, G. (1980). Op. cit., 95-99.

4 Kaufmann, A. (1963). The Ontological Structure of Law. Natural Law Forum
(Paper 95), 8082, 85-87.
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correct way, by implementing the rules of procedure. Procedural legal rules
can ensure correctness, predictability, and reliability, but not truth or justice (it
is obvious that justice is synonymous with truth, not with impartiality or mere
correctness).!

However, Fuller’s attempt to define morality offers more than the
stated concept of procedural justice. Questions concerning the subject-mat-
ter, aims, and values of legislation can be called “external morality of law”
while “essential natural law” deals with substantively just laws, as opposed
to “inner morality of law,” a procedural variant of natural law that lays down
certain requirements that must be met in the process of creating and applying
law, that is, it deals with “the ways in which the system that governs human
behavior must be composed and applied if it is to be effective and at the same
time remain true to its purpose.”® Fuller lists eight conditions for successful
law: generality (no anomic, ad hoc regulation of concrete legal relationships);
promulgation (public publication or at least making legal regulations avail-
able); no abuse of retroactivity; clarity; non-contradiction; possibility of
compliance; constancy over time (changes in the rules must not be frequent),
and congruence between the rules and their actual application. Failure to meet
these conditions undermines legal certainty and produces a system that “cannot
properly be called a legal system” and that people have no moral duty to obey,
especially if those charged with enforcing the law disregard it themselves.*
These requirements enable the realization of formal justice in law, which is
more than the mere application of positive law. When it comes to the external
goals of the law, a judge should remain neutral toward the moral positions that
the law may take, whereas inner morality requires the judge’s commitment.
Faced with two equally plausible meanings of a law, the judge may rightly
choose the one that aligns the law with the generally accepted principles of
good and evil.* Good and evil, like morality, are an expression of freedom and
are inherent in beings capable of self-determination.*

The role of the legislator and the judge, who is not an automaton who
merely recites the law but also has a creative role, is not to make decisions
based on personal feelings and convictions about what is just, without taking
into account the aspirations of the people, which may even run contrary to their
own. The legislator must, taking into account public opinion, formulate rules

4 Vukadinovié, G., Mitrovi¢, D. (2019). Uvod u teoriju i filozofiju prava. Belgrade:
Dosije studio, 132, 136-137.

42 Fuller, L. (2011). Moralnost prava. Belgrade: Faculty of Law, University of Bel-
grade, 106.

4 Ibid., 49-104.

44 Ibid., 138—139.

4 Peri¢, B. (1978). Struktura prava I dio. Liber University Press, Zagreb, 15.
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and establish criteria in order to build a legal order to which the majority will
“spontaneously submit” out of the conviction that it is just. Laws and rules in
force are presumed just until critique shows that a provision “in line with the
aspirations of the community” fails either because it is ineffective due to its
inability to achieve its aim, or because it contradicts a value recognized by the
community, which leads to the relativization of the concept of political justice
and to the view that force is justified if it complies with the wishes of the com-
munity, invoking the right of the stronger.** A judge has greater discretion as
statutory terms become less precise, making the norm more “elastic” and allow-
ing it to cover unforeseen cases, letting the judge draw legal conclusions in
accordance with his sense of equity. The same moral principle, once declared
supreme, can be interpreted to suit subjective evaluation. Likewise, the body of
laws and rules through which the law is applied can also be interpreted in dif-
ferent ways, so for the sake of legal certainty, each organized community (state)
designated authoritative interpreters, that is, judges and other authorities com-
petent and authorized to resolve disputes and to interpret and apply the law.*
The ideal of a just judge assumes an impartial judge who applies every
legal rule prescribed by the legal system, without showing any favoritism
towards any of the parties to the proceedings. It is the judge’s duty to apply
the law and, through their decisions, to ensure respect for the community’s
norms. A just legislator, on the other hand, seeks rules free of any conflicting
interests and the realization of values and goals that answer the aspirations
of the entire community*® and serve the common good — the general welfare
that gives each person a practical reason to cooperate with others.* Building
rational principles of conduct for all humanity depends on the possibility of
universalizing our moral principles.’’However, it is not the content of values
that can be universalized, but only their form, since there is rarely agreement
in terms of criteria and content, not only among people (and philosophers)
living in different societies and different eras but also among contemporaries
and fellow citizens. The universal attribute of all legal content is the progress
of law in its pursuit of justice, regardless of whether that pursuit is successfully
realized.’! Although we do not know what is perfectly good, it is still possible
to recognize what is bad based on imperfect notions of what would be good if

46 Perelman, H. (1983). Pravo, moral i filozofija. Belgrade: Nolit, 49-52.

47 Ibid., 92-94.

“ Ibid., 54-55.

4 Finnis, J. (2011). Natural Law and Natural Rights — Second Edition. Oxford: Ox-
ford University Press, 154—156.

50 Perelman, H. (1983). Op. cit., 57.

ST Stammler, R. (1925). The Theory of Justice. New York: The MacMillan Com-
pany, 1925, 25.
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perfection could be realized. The same holds for social rules and institutions:
it is possible to know what is “manifestly unjust” without having to define
what “perfect justice” is.>> Due to the lack of any highest moral principle and
faced with the vagueness of the concept of justice in exchange relations that
generate duties, we resort to the concept of balance expressed through reci-
procity, expressed in the language of “hostile commercial exchange”.* A legal
or moral duty is most acceptable to those it concerns when reciprocity stems
from a voluntary agreement, when the parties” mutual performances are equiv-
alent (equal), and when relations in society are sufficiently fluid (symmetry
and reciprocity of the relationship of duties in practice and in theory).>

VALUES FOR ARTIFICIAL INTELLIGENCE,
AUTOMATED JUSTICE, AND CYBERJUSTICE

According to the definition offered by the European Commission’s
Independent Expert Group in its Ethical Guidelines for the Development,
Deployment and Use of Trustworthy and Responsible Artificial Intelligence,
artificial intelligence refers to “systems that display intelligent behaviour by
analysing their environment and taking actions — with a certain degree of
autonomy — to achieve specific goals.” An autonomous system is defined as a
system hat acts or performs tasks with a high degree of autonomy, i.e. without
outside influence, and human decision-making as the control of the work and
activities of the system, including its wider economic, social, legal, and ethi-
cal impact, as well as deciding when and how to use or not use the system,
with human intervention and supervision. A system that has the tendency to
directly or indirectly violate the principles and conditions set out in the Guide-
lines is a high-risk system. The open list of designated systems of this type
as representative examples includes criminal prosecution systems, systems for
the judiciary, justice, and democratic processes intended to assist the judicial
authorities in analyzing and interpreting circumstances, facts of the case, as
well as legal norms that should be applied.*

52 Fuller, L. (2011). Moralnost prava. Belgrade: Faculty of Law, University of Bel-
grade, 27.

53 Ibid., 34-35.

4 Ibid., 38.

55 Ethical Guidelines for the Development, Deployment and Use of Trustworthy and
Responsible Artificial Intelligence, Official Gazette of RS no. 23/23, 2. Glossary of Terms
and Definitions, 2.1, 2.2, and 2.3. https://www.ai.gov.rs/tekst/sr/586/eticke-smernice.php
http://demo.paragraf.rs/demo/combined/O1d/t/t2023 03/SG_023 2023 007.html
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In addition to the values that the use of Al should realize, a human-
centered approach to ethics by Al includes paying attention to the
procedure through which goals and values are achieved. Although some advo-
cate replacing human decision-making with algorithmic decision-making, it is
emphasized that, despite maximum possible transparency, a fundamental dif-
ference remains between the way a machine learns to make decisions and the
way a human reasons.*

Given the wide application of Al and taking into account the previous
considerations, the author asked ChatGPT a specific question: “In what ways
can artificial intelligence realize justice?”

Of the listed possibilities of applying AL?’ this paper mainly focuses on

LEINNT3

what Al calls “legal justice”, “improving court efficiency,” and, incidentally,
“access to justice.” The author does not dispute that Al can genuinely help
improve court efficiency in scheduling court hearings (a potential contribution
to the right to a trial within a reasonable time), but the author questions its fur-
ther “significant impact on achieving justice.”

Since legal justice is a relative form of justice, from which statutory and
judicial justice are derived, the next question was: “How will artificial intel-
ligence contribute to more just legislation?”

% Tasioulas, J. (2022). Artificial Intelligence, Humanistic Ethics. Daedalus, the
Journal of the American Academy of Arts & Sciences, 151(2), 237.

57 “Al can have a significant impact on justice in several ways:

1. Legal Justice: Al can help the justice system by analyzing large amounts of data
to identify patterns in court cases, predict trial outcomes, or even recommend fairer sen-
tences based on objective facts.

2. Fairness in hiring: Al algorithms can help eliminate bias in hiring processes
by analyzing candidates based on their qualifications and abilities, rather than personal
characteristics.

3. Access to justice: Al can improve access to justice in rural or underdeveloped
areas by providing access to legal information and services through apps or the Internet.

4. Crime prevention: Al tools can analyze crime data to identify at-risk areas or
individuals and help direct resources to crime prevention and improving community safety.

5. Improving court efficiency: By automating certain processes, such as document
analysis or scheduling court hearings, Al can help courts work more efficiently, which can
result in faster and fairer trials.

It is important to note that the implementation of Al in the judiciary is challeng-
ing and requires careful analysis and regulation to ensure that these technologies actually
contribute to fairness and equality, instead of reinforcing existing injustice or prejudice.”

58 “Artificial intelligence can significantly contribute to more just legislation in sev-
eral ways:

1. Data analysis and predicting the impact of laws: Al can analyze large amounts
of data to identify patterns and predict the possible consequences of proposed laws. In this
way, it can help lawmakers make informed decisions about how new laws can affect differ-
ent segments of society.
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There is no doubt that Al can analyze large volumes of data faster and
more efficiently than a human, but the question is whether Al analysis is supe-
rior to human analysis. The author concedes that the human mind can make
mistakes, so how can we expect a human creation to be flawless? In certain
precise operations, which are not at issue here, this may be possible; however,
in the field of law, especially regarding justice and fairer laws, that is doubtful.
First of all, everything that Al “knows” is what humans have “instilled” in it
through programming, and even assuming that more advanced Al can develop
new knowledge on its own, the absence of free will inherent in reason, that
is, the rational part of humans that is the basic principle of law and moral-
ity, makes it hard to accept a “significant contribution” from Al in this area.
Perhaps a legislator who, like Dworkin’s Judge Hercules, possesses super-
human abilities might be able to predict every future situation a law might
cover. Besides the diversity of the facts of everyday life that are independ-
ent of humans and even legal cases, which thus elude Al, the complexity of
man’s inner life and behavior plays a role; the appetitive part of the irrational
soul sometimes influences decision-making and remains unknown even to
the person acting.®® Al predictions may prove adequate in routine situations
and taking a combination of routine factors into account, but predictions in
cases of exceptional deviation will likely fail. In the Phaedrus, Plato uses the

2. Identification of biases and inequities: Al algorithms can identify implicit biases
or inequities in existing legislation by analyzing data on law enforcement or court deci-
sions. Such an analysis can help identify areas where changes are needed to ensure justice
for all citizens.

3. Simulations and testing: Al can simulate various scenarios for the application
of laws in order to assess their impact on different social groups or economic sectors. This
can help legislators better understand the effects of their decisions and refine legislation to
achieve fairer outcomes.

4. Monitoring and evaluation of law enforcement: Al can monitor and analyze data
on the implementation of laws in order to detect where there are problems or irregularities.
In this way it can contribute to better implementation of laws and help ensure that laws are
applied equitably.

5. Access to justice: By automating certain legal procedures and providing access
to legal information, Al can help citizens better understand their rights and obligations and
obtain access to justice regardless of their socioeconomic status or geographic location.

Implementing Al in the legislative process requires careful planning and regula-
tion to ensure that these technologies truly contribute to fairness and equality, rather than
reinforcing existing injustice or prejudice. It is important that legislators, legal experts, and
technology experts work together to develop and implement Al to achieve these goals.”

% For more on complicated cases and Hercules, see: Dworkin, R. (2001). Sustina in-
dividualnih prava, Belgrade — Podgorica: JP Official Gazette of the FRY — CID, 141-170.

% On the division of the soul into its rational and irrational parts, as well as the divi-
sion of the rational part into theoretical, scientific, and calculative, practical — lustful mind,
rational desire. — Aristotle. (1988). Nicomachean ethics. Zagreb: Globus, 118-119.
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metaphor of a chariot drawn by two horses: one represents rational and moral
impulses, the other irrational passions and desires. The charioteer’s task is to
make the horses “work together as a team.” Likewise, the supremacy of reason
establishes a balance, that is, harmony between the rational and irrational
parts of the soul.®! Instead of learning to “think like a lawyer,” generative Al —
large language models (LLM) acquire the ability to generate general-purpose
language and natural language processing by learning statistical relation-
ships from textual documents. This raises the question whether ChatGPT can
produce reliable outputs in any of the four activities of legal reasoning (fact-
finding, interpretation, legal qualification, and decision-making).%

Practical attempts are already being made to use Al in the legislative
process. For example, the Government of the United Kingdom is working on
a project called “Lex,” whose goal is to help the writers (drafters) of laws
by using advanced technologies to improve legal drafting, making their work
more productive and accessible. One of the features of Lex is its Al-based
semantic search capability that can quickly locate contextually relevant leg-
islative material more efficiently than traditional methods. The project also
includes an Al drafting tool that quickly and accurately generates required
explanations, allowing the team of experts to focus more on the nuanced
aspects of their task. Lex is designed to understand the nuances of legal lan-
guage accurately, making the legislative process more precise.® By comparing
a sample text produced by Lex with the original, it seems that the original is
stylistically better written and, in some places, more precise (for example, the
pronoun “it” in the last sentence of the generated text is more open to interpre-
tation, whereas the original explicitly specifies, in parentheses, which specific
part shows that the principles have no direct legal effect).®

o1 Singer, P. (2023). Can Artificial Intelligence be Ethical?, Ethics in the Real World
— 90 essays on things that matter. Melbourne: The Text Publishing Company, 45.

2 Spai¢, B., Jovanovi¢, M. (2024). Artificial Reason and Artificial Intelligence: the
Legal Reasoning Capabilities of GPT-4. Annals of the Faculty of Law, University of Bel-
grade, (3), 390.

% https://ai.gov.uk/blogs/improving-legislative-drafting-with-lex/

% “Generated by Lex”

Section 1: Purpose of Part 1

Section 1 outlines the purpose of Part 1 of the United Kingdom internal Market
Act 2020, which is to promote the continued functioning of the internal market for goods
within the UK. This is achieved by establishing two key market access principles: the mu-
tual recognition principle for goods (detailed in sections 2 to 4) and the non-discrimination
principle for goods (detailed in sections 5 to 9). it specifies that these principles do not have
direct legal effect except as stipulated within this Part of the Act.”

“Original Explanatory Note

Section 1: Purpose of the Act
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Given that one of the ways Al can advance justice is by improving court
efficiency, which can result in fairer trials, and bearing in mind the previ-
ously mentioned judicial justice, the next question was: “How can Al make
trials fairer?” Of the options it cited,® the greatest benefit of implementing
Al appears to be automating administrative processes. By handling routine
paperwork, Al could allow judges to devote more time to the essential task of
realizing justice and equity in each specific case.

There is another example from Germany. The Ministry of Justice of
Baden-Wiirttemberg has recommended that natural-language Al be used in the
process of categorizing cases. To this end, IBM has developed an Al assistant
named OLGA that groups cases and extracts metadata, speeding up case han-
dling. As stated, this approach has the greatest effect when courts are “flooded”
with many near-identical claims (lawsuits) that differ only in a few details.
OLGA can search thousands of documents quickly and, using set criteria,
pull relevant information from each, sparing judges from tedious routine tasks
and leaving them free to focus on complex issues. Another example is the

This section sets out the purpose of Part 1 of the Act, which is to promote the con-
tinued functioning of the UK internal market for goods in the UK by establishing two new
market access principles in UK law.

These principles are the mutual recognition principle for goods (set out in sections 2
to 4) and the non-discrimination principle for goods (set out in sections 5 to 9). Subsection
(3) provides that these principles have no direct legal effect except as provided by Part 1
of the Act.”

¢ “AT can contribute to fairer trials in several ways:

1. Analysis of evidence: Al can analyze large amounts of evidence and data related
to a court case to identify key facts and lines of reasoning. This can help judges and law-
yers make informed decisions based on objective data.

2. Identification of bias: Al algorithms can detect potential biases in court proceed-
ings, such as prejudice against certain groups or tendencies toward certain outcomes. This
can ensure that trials are fair and that every case is treated equally.

3. Prediction of outcomes: Based on the analyses of similar past cases, Al can pre-
dict the likely outcomes of current proceedings. This can help lawyers better prepare their
arguments and give their clients realistic expectations.

4. Automation of administrative processes: Al can automate routine tasks in the
judiciary, such as scheduling court hearings, document management, and processing legal
requests. This frees up time for judges and staff to better focus on the substantive aspects
of their cases.

5. Improving access to justice: Through the development of virtual assistants or
legal information apps, Al can provide easier access to legal advice and information about
citizens’ rights. This can especially help people with limited resources or those living in
remote areas.

It is important to note that the implementation of Al in the judiciary requires care-
ful planning and regulation to ensure that these technologies genuinely contribute to fairer
trials. Ethical and legal questions need to be taken into account in order to avoid ias or
discrimination that may arise from their use.”
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Frankfurt court’s work with IMB on “Frauke” (Frankfurt Judgment Configura-
tor Electronic). Faced with up to 20,000 cases of air-passenger rights claims a
year, the court asked for help drafting judgments, considering that it is a repet-
itive task for the judge who, after collecting the relevant data, should draft an
almost identical decision for each individual case. Frauke pulls key data on
individual cases from each claim and, using pre-written templates aligned with
the court’s case law, prepares draft decisions, easing the judges’ workload.®
However, the downside is that if the algorithm produces a decision, and court
staff lack a solid grasp of how Al works, they may fail to ensure that the deci-
sions made are non-discriminatory, undermining the right to a fair trial.®’

The system was then asked: “How will Al decide which solution to a case
is more just?” and the reply confirmed what the earlier answer had implied.*®

Any assessment that varies from person to person, from lawyer to
lawyer, and which includes not only different value systems but also the same
systems with values understood or ranked differently, cannot be programmed.
Of course, it is evident that Al might handle typical cases or make the kind of
value judgments Kelsen describes; what it cannot deliver are judgments of jus-
tice. On the other hand, AI’s work would be somewhat easier in the continental

% https://www.ibm.com/blog/judicial-systems-are-turning-to-ai-to-help-manage-its-
vast-quantities-of-data-and-expedite-case-resolution/

" Prlja, D., Gasmi, G., Kora¢, K. (2022). Ljudska prava i vestacka inteligencija.
Belgrade: Institute of Comparative Law, 81.

68 “Artificial intelligence (AI) can help assess which solution to a case is fairer in
several ways:

1. Data analysis: Al can analyze large amounts of data on similar past cases to iden-
tify patterns and trends in court decisions. Based on this analysis, it is possible to gauge
how similar cases were resolved and what their outcomes were.

2. Decision-making algorithms: By developing decision-making algorithms, Al can
systematically evaluate the factual and legal arguments in a case. Such algorithms can be
programmed to take into account relevant factors and legal standards so as to propose ob-
jective decisions.

3. Simulations and modeling: Al can use simulations and modeling to explore dif-
ferent scenarios and their potential consequences. For example, various legal arguments
and strategies can be simulated to predict their impact on the outcome of a trial.

4. Identification of bias: Al algorithms can help identify potential biases or inequali-
ties in judicial proceedings, such as tendencies affecting certain groups or favoring certain
outcomes. This can help ensure that each case is treated in an equitable manner.

5. Monitoring judicial practice: By analyzing judicial practice and trends, Al can
identify changes or the need for reforms within the justice system to ensure fairness and
equality before the law.

It is important to emphasize that Al cannot make moral or ethical decisions by it-
self. Ultimately, interpreting the results and making the final decisions remains the respon-
sibility of human judges and legal experts. Technology can be a powerful tool in support-
ing fairer trials, but it must be used in a way that respects legal standards and the moral
values of society.”
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legal system than in the common law system, where, in addition to legal rules,
positive law consists of scattered judge-made principles. In such a complex
system of different judgments, an automated overview of precedent will cer-
tainly be of great use to judges, but in true hard cases and borderline disputes,
it is doubtful whether Al could really offer the most just solution, even if it
considered all relevant principles and policies in Hercules-like fashion.®” Even
if it offered several alternatives, the judge would still choose the one that
seems most just, and that choice could still be wrong. Bearing in mind that “an
algorithmic decision-making system can be defined as a computer process...
that makes decisions by itself or supports human decision-making,””® mere
support remains a lower tier than human decision-making and judgment itself.

By introducing technology and Al into the judicial system, the already
difficult questions about the nature and kinds of justice now meet the concept
of predictive (automated) justice. The concept of a judge as an automaton has
existed for a long time, and if this point of view were to be accepted, nothing
would prevent the judge from being replaced by a real automaton, a machine
that subsumes the facts and circumstances of the case under a general legal
norm. One of the well-known dangers here is automation bias in algorithmic
decision-making systems with partial human participation, which manifests
itself as a tendency to minimize responsibility by following automated rec-
ommendations.”! However, based on the relevant normative, ethical, and legal
instruments, the application of Al in the field of law is in no way meant to
replace humans. The application of Al should not usurp the judicial function
or eliminate legal reasoning, but help lighten the docket.”” In contested moral
issues, the role of persuasive principles is of great importance, but they are not
as clear-cut as mathematical axioms, which is why moral judgments lie closer
to law and legal judgments than to exact natural sciences. Legal reasoning is
a type of practical reasoning, the judge’s reasoning in a judgment or a conclu-
sion that motivates a decision, that is, the reasoning and reasons that justify the
decision, the choice, in order to ward off arbitrariness and injustice. It cannot
be reduced to a syllogism because that would make practical reasoning an
impersonal reasoning stripped of the crucial decision-making factor.” It can
be argued that impartiality requires impersonal reasoning and thus guarantees

% For more, see: Dworkin, R. (2003). Carstvo prava. Belgrade: “Filip Visnji¢”,
366-377.

" Prlja, D., Gasmi, G., Kora¢, K. (2022). Ljudska prava i vestacka inteligencija.
Belgrade: Institute of Comparative Law, 84.

" Ibid., 85.

2 De la Torre Sotoa, G. L., Rodriguez-Serpab, F. A. (2024). Artificial Intelligence:
A New Reasoning Method for Legal Science. Procedia Computer Science 251, 807-808.

3 Perelman, H. (1983). Pravo, moral i filozofija, Belgrade: Nolit, 92-95.
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that no party will be unjustly privileged, yet in practice the judge reaches a
conclusion or a decision based on the factual and legal elements of the case in
accordance with the evidence presented to support the claims and requests of
the parties to the proceedings. The judge’s opinion in a specific case depends
on his assessment, on the way he qualifies the facts and consistently inter-
prets the law, and it is subject to review primarily by the higher instance court
(but also by the public and by experts). Although legal reasoning is bound
by rules and regulations that limit the judge’s free assessment in finding truth
and justice because the judge must adapt to the law, it cannot be reduced to a
mere deduction that is limited to subsuming an individual case under a gen-
eral norm. The reasoning of a decision, the eventual supplementation of a law
when interpreting and applying it in a specific case, the qualification of facts,
and the assessment of the value of evidence and assumptions all depend on the
judge’s sense of equity, which offers that specific solution as the most socially
and morally desirable. When legislation is grossly unjust and would not allow
a judge to act in accordance with his conscience, he is morally obligated to
resign.”* Legal rules are essentially general and abstract, and morality itself
is complex, while algorithms require specific yes/no instructions and cannot
encode human values such as empathy and compassion. Therefore, some
authors distrust Al adjudication, especially when the sentence also includes
the decision on punishment, even if it turns out that machines are more capa-
ble of making better decisions.”

Regulation (EU) 2024/1689 of the European Parliament and of the Coun-
cil on establishing harmonized rules on artificial intelligence and amending
certain regulations (Artificial Intelligence Act) states that Al should serve as a
tool intended for people with the ultimate goal of increasing their well-being;’®

™ Perelman, H. (1983). Pravo, moral i filozofija, Belgrade: Nolit, 100-103.

S Wingerden, van S. G. C., Plesni¢ar, M. M., Ryberg, J., Roberts, J. V. (2022). Arti-
ficial Intelligence and Sentencing: Humans against Machines. In: J. Ryberg & J. V. Roberts
(Eds.). Studies in Penal Theory and Philosophy, 238, 247-248.

® The purpose of the Regulation, as stated, is to improve the functioning of the
internal market by establishing a harmonized legal framework for the development, plac-
ing on the market, putting into service, and use of artificial intelligence systems in the
EU, in line with the values of the Union; embracing human-centric and reliable Al while
simultaneously guaranteeing the protection of health, safety, and the fundamental rights
set out in the EU Charter of Fundamental Rights, including democracy, the rule of law,
and environmental protection; to safeguard against the harmful effects of Al systems, and
to fosterinnovation. — European Union, Regulation (EU) 2024/1689 of the European Par-
liament and of the Council of 13 June 2024 laying down harmonised rules on artificial
intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No
168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/
EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), Official Jour-
nal of the European Union, L series, 2024. https://eur-lex.europa.eu/legal-content/EN/
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it may support judicial decision-making or independence, but must not replace
them — final decisions must remain a human task.”

The Council of Europe’s European Ethical Charter for the Use of Arti-
ficial Intelligence in Judicial Systems, recognizing the benefits of using Al in
achieving efficiency and justice, formally adopted five principles: respect for
fundamental rights (the use of Al must not undermine the guarantees of the
right to access to court (justice) and the right to a fair trial (audiatur et altera
pars); it must respect the rule of law and judges’ independence, with ethical
choices built in (ethical-by-design and human-rights-by-design approaches);
non-discrimination (detection of existing discrimination and its prevention,
without causing new forms); quality and security (which is ensured by the
program designer’s reliance on professionals in the fields of law, philosophy,
sociology, economics, etc., by the requirement that data from judicial decisions
that is entered into a software which implements a machine learning algorithm
should come from certified sources, and the whole process must be traceable);
transparency, impartiality, and fairness; and the principle of “under user con-
trol” (user autonomy must be increased, and professionals in the justice system
should be able to review and revise decisions and the data on which they are
based, as well as not be bound by the proposed solution in the light of the spe-
cifics of the case).” Raising judicial efficiency also includes the digitization of
the judiciary (e-justice), which presupposes adequate legislation.”

The Council of Europe’s Framework Convention on Artificial Intelli-
gence, Human Rights, Democracy and the Rule of Law, the first international
legally binding treaty in this field and drafted in a technologically-neutral
manner so as to stand the test of time, while recognizing, inter alia, the poten-
tial of Al to promote human prosperity, individual and societal well-being,
gender equality, and the empowerment of girls and women, as well as the pro-
tection and promotion of human rights, democracy, and the rule of law, at the
same time expresses concern that certain Al activities could undermine human
dignity and personal autonomy, human rights, democracy and the rule of law.

TXT/?uri=CELEX%3A32024R1689&qid =1728899873453. https://eur-lex.europa.eu/legal
-content/EN/TXT/PDF/?uri=CELEX:32024R1689; For more on artificial intelligence in
the EU legal system, see: Prlja, D., Gasmi, G., Kora¢, V. (2021). Vestacka inteligencija u
pravnom sistemu EU. Belgrade: Institute of Comparative Law, 97-126.

77 Regulation EU, preamble, paragraph 61.

"8 Council of Europe, European Commission for the Efficiency of Justice - CEPEJ,
European Ethical Charter on the Use of Artificial intelligence in Judicial Systems and their
environment, Adopted on 3—4 December 2018 in Strasbourg, 2019, 7-12.

" Council of Europe, European Commission for the Efficiency of Justice (CEPEJ),
Guidelines on electronic court filing (e-filing) and digitalisation of courts, adopted on 8-9
of December 2021 in Strasbourg. https://rm.coe.int/cepej-2021-15-en-e-filing-guidelines
-digitalisation-courts/1680a4cf87
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It particularly highlights the risk of discrimination and the creation or aggrava-
tion of inequality, as well as the potential misuse of Al for repressive purposes
in violation of human rights (including arbitrary or unlawful surveillance that
erodes privacy and individual autonomy).%

The mentioned Ethical Guidelines for the Development, Deployment
and Use of Trustworthy and Responsible Artificial Intelligence of the Gov-
ernment of the Republic of Serbia are based on the principles laid down in
UNESCO’s 2021 Recommendation on the Ethics of Artificial Intelligence.®!
They underline that human beings, as the central figure, must not be threat-
ened or neglected by progress and innovation, and that Al systems must be in
accordance with the well-being of humans, animals, and the environment. A
robust and accountable Al is one that is technically robust and safe, in com-
pliance with the law, and in compliance with the adopted ethical principles
and values, the use of which will increase human productivity, optimize the
use of resources for work and the functioning society in general, and improve
the quality of life, without endangering and marginalizing humans and human
agency, and prevent the infringement of the freedom of action, thought, and

8 Council of Europe, Council of Europe Framework Convention on Artificial intel-
ligence and Human Rights, Democracy and the Rule of Law, Vilnius on 5 September 2024,
Council of Europe Treaty Series — No. 225 (Hereinafter: Framework Convention) — The
framework convention was drawn up by 46 member states of the CoE with the participation
of all observer states, the EU, and a significant number of non-member states, representa-
tives of civil society, the academic community, industry, and international organizations.
https://www.coe.int/en/web/artificial-intelligence/the-framework-convention-on-artificial-
intelligence. https://rm.coe.int/1680afae3c

81 The Recommendations emphasize that they do not aim to define an artificial intel-
ligence system because any such definition would have to change over time, taking into
account the rapid development and improvement of technology. They note that Al systems
generate new types of ethical issues that include (though are not limited to) their impact
on decision-making, work and employment, social interactions, health, education, media,
access to information, digital distribution, personal data and consumer protection, the envi-
ronment, democracy, the rule of law, security and human rights and fundamental freedoms,
including freedom of expression, privacy, and non-discrimination. The Recommendations
devote particular attention to the impact of Al systems on the central areas of UNSECO:
education, science, culture, and communications and information (UNESCO Recommenda-
tions, 10). UNESCO lists, as values to be especially safeguarded, respect, protection and
promotion of human rights and fundamental freedoms and human dignity; environment
and ecosystem “flourishing”; ensuring diversity and inclusiveness; and living in peaceful,
just, and interconnected societies. As operating principles, it emphasizes proportionality
and do-no-harm, safety and security, fairness and non-discrimination, sustainability, right
to privacy and data protection, human oversight and determination, transparency and ex-
plainability, responsibility and accountability, awareness and literacy, multi-stakeholder
and adaptive governance and collaboration. — United Nations Educational, Scientific and
Cultural Organization, Recommendations on the Ethics of Artificial Intelligence, Adopted
on November 23, 2021, Paris, 2022, 18-23.
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decision-making to such an extent that the rights and frameworks protecting
these values become meaningless, trivialized, or forgotten.®

The Guidelines single out explainability and verifiability, dignity, the
prohibition to cause damage, and fairness as principles that are crucial starting
points for the development, implementation, and use of artificial intelligence
systems that deserve human trust because of their reliability and accountabil-
ity. Explainability is based on the transparency of the process of development,
testing, commissioning, operation, monitoring, and shutdown of the system;
the potential and purpose of the system must be explainable, while the deci-
sions made by the Al system must be clearly explained to those affected by
the system (if this is not possible, the system must be called a “black box”
model). Verifiability presupposes the possibility of checking the system in any
process, during testing and implementation, as well as examining the short-
term and long-term impact of such a system. Human dignity is understood as
a basic human right and as the baseline principle of the protection of human
integrity, and in view of which the Al systems should be developed in such
a way that they give priority to respect for human personality, freedom, and
autonomy, and that they cannot in any way subordinate humans to the func-
tions of the system and endanger the dignity and integrity of humans. The
Guidelines also provide examples of legal provisions that protect dignity. The
prohibition to cause damage implies that an artificial intelligence system must
meet safety standards and have adequate mechanisms to prevent damage, and
should damage nevertheless occur, it must be repaired and the injured party
compensated. Systems must be used in a secure manner, they must be safe and
reliable, and their use for malicious purposes must be prevented. Fairness, due
to its multifaceted nature and different interpretations in numerous spheres of
social life, has a substantive and a procedural dimension; the former includes
the protection of individuals or groups from unfair prejudice, discrimination,
and stigmatization, providing equal opportunities for all, preventing persons
who use Al systems from being misled when making decisions. The latter
includes the ability to challenge decisions made by Al systems and humans
who manage or are responsible for these systems, as well as obtaining effective
legal protection. Therefore, competences and responsibilities must be clearly
defined, and the decision-making process must be explained in a clear and
transparent manner, which reduces the possibility of incorrect or incomplete
understanding of the purpose and objectives of using these systems, which
could potentially limit the freedom of choice in choosing a system. The fair
use of Al systems can lead to greater fairness in society in general and reduce
differences between people in terms of their social, economic, and educational

82 Ethical Guidelines, 1. Introduction.

205



Glasnik of the Bar Association of Vojvodina, Issue 1/2025.

status.®® The requirements for building and developing robust and accounta-
ble Al are: human agency (mediation, control, participation) and supervision;
technical reliability and security; privacy, personal data protection and data
management; transparency; diversity, non-discrimination, and equality; social
and environmental well-being; accountability.?

FINAL CONSIDERATIONS

When it comes to justice, it can be concluded that it is an age-old and
almost unsolvable problem. The substantive criterion of absolute justice,
whether it is the common good, well-being, utility, happiness or something
else, is always temporally and spatially relative, and historically conditioned.
Therefore, the content of justice cannot be determined absolutely, only rela-
tively. Justice, like any other value, can be treated as absolute and universalized
only in a formal sense. As a purpose and value of law, justice is unattainable
and often clashes with other values attributed to law, such as legal certainty,
expediency, and general benefit. The law provides a framework within which
each individual can pursue his or her own common good without endangering
others and in cooperation with them for the benefit of the community.

When it comes to the application of artificial intelligence and its con-
tribution to justice, it can be concluded that, for the time being, Al cannot
replace humans when it comes to creativity and making moral and legal (i.e.,
normative) assessments and decisions, especially in nuanced situations. This
conclusion is based largely on our expectation that Al should be infallible in
the execution of tasks entrusted to it, and on research in cognitive psychology
and behavioral science showing that any mistake in the use of Al causes a kind
of mistrust (perhaps mistrust of the unfamiliar) in the soundness of the Al’s
moral (and thus legal) reasoning, so that people still prefer a human decision
in situations concerning their life (or death).

We believe that the exalted values mentioned both in statutory and con-
stitutional texts, in the speeches of legal practitioners, and in the Al’s own
answers remain an unattainable ideal. Opposed to mere rhetorical draping
in the mantle of exalted law and the values of justice, peace, and tolerance
stands the inner sense of a person that he must truly believe what he says
and, above all, act accordingly. Despite objections that law was created for
the sake of the immoral, and that in a society of angels it would be superflu-
ous, and if we deny law the exalted idea of justice as its aim, the law remains

8 Ethical Guidelines, 3. Principles.
8 Ibid, 4. Requirements for Robust and Accountable Artificial Intelligence.

206



M. Misi¢, Unsolvable Problems of Justice and Artificial Intelligence, pp. 183-209.

necessary; its function is to enable and ensure cooperation and coordination
between members of a society or state, and even between states themselves,
so that individual freedoms, rights, and survival are harmonized with the free-
dom, rights, and survival of all. Law can therefore realize more down-to-earth,
mundane values, such as legal security and judicial efficiency. This paper, for
ease of use, relied on answers from the ChatGPT application, which is essen-
tially a chat tool rather than software specialized for legal problems; given the
limited scope testing, the conclusions presented here do not claim to give the
final word on how useful Al is or how far it can truly comprehend law and
legal values.

On the path to achieving justice, law faces various challenges, and the
implementation of artificial intelligence, alongside its unquestionable benefits
and improvements, introduces new problems and challenges. The first ques-
tion is whether these matters should be regulated by law at all; the next is how
far such legal regulation should reach and what solutions would be optimal.
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SAZETAK: Moderno druitvo svoje temelje za buduénost gradi na
tehnologiji i znanosti. Ubrzani tehnoloSko-znanstveni napredak mije-
nja materiju koju pravni sustav regulira ili bi trebao regulirati. Razvoj
novih tehnologija s posebnim naglaskom na razvoj i primjenu umjetne
inteligencije na podrucju prava otvara revolucionarna pitanja. Sto-
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nude priliku njihove primjene u pravosudu, a samo implementiranje
istih otvara pitanje vladavine prava. Suvremeni pravni izazovi dovo-
de do ,tektonskih pomjeranja“ na podru¢ju prava. Pravni sustavi ne
susrecu se prvi put s reguliranjem nezivog sustava koji nema svijest i
sposobnost za krivnju. Klju¢no pitanje je jesmo li spremni na revoluci-
onaran korak uvodenja tre¢eg pravnog subjekta — elektronicke osobe.
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UvoOD

Razvoj i primjena novih tehnologija dovode do promjena koje su prije
desetak godina bile nezamislive. Razvojem ChatGPT i sli¢nih alata umjetna
inteligencija ulazi u postepenu evoluciju i otvaraju se vrata implementacije
iste u razli¢ita podrucja. Istovremeno ChatGPT popularizirao je umjetnu inte-
ligenciju i nase drustvo postalo je svjesno potencijala VI. Znanje na podrucju
tehnologije zatvara pitanje Sto mozemo razvijati kao suvremeno drustvo i vise
se ne ¢ini tako nestvarno da bi se umjetna inteligencija u buduc¢nosti mogla
razviti kao autonomni sustav. Cilj rada je istraziti suvremena pravna pitanja te
analizirati moguénost priznavanja pravnog subjektiviteta umjetnoj inteligen-
ciji. Svrha istrazivanja je potvrditi ili odbaciti potrebu izmjene pravnog sustava
u svrhu prilagodbe digitalnom dobu. Pocetne hipoteze su H1: podrucje teh-
nologije potrebno je pravno regulirati novim zakonima, H2: digitalni dokazi
imat ¢e sve veci znacaj u sudskim sporovima. H3: pravni sporovi buduc¢nosti
sve vise ¢e se doticati novih tehnologija. Napredak na podrucju tehnologije i
razvoj VI pruza mogucnost primjene nove tehnologije u pravosudnom sustavu
te mozemo govoriti o razvoju pravne tehnike. Pravna tehnika odnosi se na
bilo koju ,,tehnologiju temeljenu na algoritmima u pravnim stvarima“. [zmedu
ostalog to takoder obuhvaca moguénost donoSenja odluka temeljenih na
algoritmima u provedbi zakona i pravosudu, kao i raspravu o elektronickoj
osobnosti 1 utjecajima koje pametni ugovori i poslovni modeli temeljeni na
algoritmima imaju na pravni sustav. Primjena tehnologije u pravosudu nije
buduénost ve¢ sadasnjost pojedinih pravnih sustava u svijetu. Tehnologija u
SAD-u, Kini, Njemackoj igra veliku ulogu u jurisdikciji. Preostaje nam vidjeti
hoce 1i se pravo promatrano na globalnoj razini pred izazovima tehnologije
pokazati kao zivi sustav koji drzi korak sa suvremenim druS§tvom te je spre-
man na transformaciju ili ¢e odabrati strogost i ne dopustiti znacajne izmjene u
podrucju nacela krivnje i pravnih subjekata. Najveci izazov je $to se nove teh-
nologije aktivno primjenjuju bez pravne reguliranosti. Pravni sustav susrece se
1 susretat ¢e se s pitanjima u praksi koja nisu obradena nigdje u teoriji niti su
obuhvacena zakonskim regulativama. Kako tehnologija postaje sve autonom-
nija, definiranje odgovornosti postaje kompleksnije. Covjek nije nepogrjesiv,
pa tako niti ono $to stvara svojim vjeStinama i znanjem. Ako Covjek pogrijesi
snosi sankcije za posljedice do kojih je njegova pogreska dovela, no Sto kada
pogrijesi autonoman sustav kojeg je programirao ¢ovjek, hoce li odgovarati
,kreator ili ,,kreacija“?
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KAZNENO PRAVO I TEHNOLOGIJA

Buduénost drustva je digitalna, a izazovi koje ista nosi sa sobom odra-
zavaju se i1 na kazneno pravo. U najSirem smislu, kazneno pravo obuhvaca
propise kojima se odreduju sva kaznjiva ponasanja i sankcije za njihove poci-
nitelje, odnosno sadrzaj i opseg ovlasti drzave na kaznjavanje. Uzi smisao,
odnosi se na kaznena djela kao najteza kaznjiva ponasanja te kaznene sankcije
i uvjete njihove primjene.! Na utjecaje novih tehnologija nije ostao imun niti
kazneno-pravni sustav kojem je potrebna doza novih zakona da ispuni svoju
temeljnu obvezu zastite Covjeka. Kazneno pravo nalazi se na raskrizju na
kojem treba odabrati podvlacenje novih kaznenih djela pod postojece zakone
ili transformaciju kazneno-pravnog sustava kroz formiranje novih zakona koji
¢e direktno biti usmjereni na podrucje tehnologije. Kao posljedica zloupo-
trebe tehnologije podrucje ilegalnih aktivnosti postaje sve $ire i nepoznatije.
Uslijed digitalizacije ilegalnih aktivnosti potrebna su nam nova znanja koja
¢emo koristiti prilikom pristupa novim kaznenim djelima, pociniteljima, doka-
zima i Zrtvama. Stoga se danas razvija digitalna kriminologija koja se odnosi
na znanstveno podrucje koje primjenjuje kriminolosku, drustvenu, kulturnu
teoriju, teoriju tehnickih sustava i odgovarajucih istrazivackih metoda, u pro-
ucavanju zlocina, delikventnog/devijantnog ponasanja i pravde u digitalnom
drustvu.? Kazneno-pravni sustav treba prepoznati kiberneti¢ki prostor kao
prostor u kojem se odvija nasilje, prijetnje, prodaja droge... Pod okriljem
kripto trziSta razvile su se kripto valute koje nam se prezentiraju kao novac
buduénosti. Kripto valutama je nemoguée uéi u trag, a upravo je anonimnost
u virtualnom prostoru ono §to otezava pronalazenje poc€initelja kaznenih djela.
Suvremena kaznena djela odvijaju se bez da se zrtva i pocinitelj susretnu. U
ulozi Zrtve ili pocinitelja moZe se pronaci svatko od nas u bilo kojem trenutku.
Osim $to cyber kriminal karakterizira teSko pronalazenje pocinioca ,,virtu-
alnih® kaznenih dijela jednako tako karakterizira ga da pojedinci koji su bili
zrtva kibernetickog kriminala u vecini slucajeva prekasno prijave isti. Suvre-
meni oblici kriminala i terorizma prate tehnoloske ,trendove™ i prilagodljivi
su modernom dobu. Tehnologija mijenja na¢in na koji se zlo¢ini dogadaju,
vrste dokaza dostupnih nakon pocinjenja zlo¢ina, nacin na koji policija istra-
zuje zlo¢in i jo§ mnogo toga.’

! Cvitanovié, L., Derenéinovi¢, D., Horvati¢, Z. (2016). Kazneno pravo: Opéi dio 1,
Zagreb: Pravni fakultet SveuciliSta u Zagrebu, 7.

2 Spyropoulos, F. (2009). Technoethics, AI and Criminal Law. Dostupno na: https://
www.unodc.org/documents/Cybercrime/AdHocCommittee/Fourth_intersessional consulta-
tion/Panel_3 Spyropoulos_Center for the Study of C.pdf, pristupljeno 1. 10. 2023.

3 Throckmorton, B. (2018). Technology and criminal law. Dostupno na: https://jolt.
richmond.edu/2018/02/11/technology-and-criminal-law/, pristupljeno 1. 10. 2023.
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KAZNENO-PRAVNA NACELA
PRED IZAZOVIMA NOVIH TEHNOLOGIJA

Podrucje tehnologije rapidno se mijenja i suvremeni pravni izazovi ne
odrazavaju se na zakone ve¢ na temeljna pravna nacela. U ovom dijelu rada
analizirat ¢e se nacelo zakonitosti i nacelo krivnje kroz prizmu razvoja novih
tehnologija. Nacelo zakonitosti obi¢no se izrazava u latinskom obliku nullum
crimen sine lege, nulla poena sine lege, $to znaci da nema kaznenog djela bez
zakona i nema kazne bez zakona.* Postojanje kaznenog djela i kazneno-pravne
sankcije unutar zakona prije pocinjenja kaznenog djela imperativ je za ostva-
rivanje pravne sigurnosti. Nacelo zakonitosti preuzeto je i kao ustavnopravno
nacelo vec¢ine suvremenih drzava, a svoje mjesto je pronaslo i u Europskoj
konvenciji o zastiti ljudskih prava i temeljnih sloboda (u daljnjem tekstu Kon-
vencija). Navedeno je pokazatelj vaznosti nacela zakonitosti za zastitu ljudskih
prava. Nacelo zakonitosti konkretizira se kroz Cetiri zahtjeva: zakon mora
biti u pisanoj formi, zabrana retroaktivne primjene kaznenog zakona, preci-
zna odredenost ponasanja koje se predvida kao kazneno djelo i zabrana prava
analogijom.’ Dinamika razvoja tehnologije i novih aplikacija, u ovom slucaju
onih kriptiranih odrazila se na nacelo zakonitosti. Pristupiti prema kriptira-
nim aplikacijama kao pravnom dokazu ili ga odbaciti postaje globalno pravno
pitanje. Sud u Bosni i Hercegovini prihvaé¢a dokaze prikupljene hakiranjem
kriptiranih aplikacija kao valjan,® dok odvjetnici u Srbiji i Crnoj Gori dovode
u pitanje legitimnost takvih dokaza.” Medutim autor nece analizirati dokaznu
tezinu navedenih aplikacija ve¢ njihovu legalnost. U Turskoj se dogodio slucaj
hapsenja pojedinaca zbog posjedovanja kriptiranih aplikacija koje su se sma-
trale jedinim dokazom povezanosti pojedinaca sa teroristickom organizacijom.
Zakoni koji izri¢ito zabranjuju koriStenje takvih aplikacija trenutno ne postoje
i sama c¢injenica posjedovanja istith ne mora nuzno znaciti njihovo koristenje
za ilegalne aktivnosti i povezanost sa kriminalnim ili teroristiCkim grupama.
Kriptirane aplikacije, iako trenutno ne regulirane specificnim zakonima,

4 Horovi¢, S. (2020). Kazneno pravo — Op¢i dio. Mostar: Sveuciliste u Mostaru, 44.

5 Ibid., 45.

¢ Sud Bosne i Hercegovine potvrdio je prvu optuznicu u kojoj su koriSteni dokazi
iz SKY i ANOM aplikacija, $to je potvrdeno je 16. 12. 2022. iz Tuziteljstva BiH. Optu-
ZenisuD. R, A. M., LR,H G,MV,Z S,A. LiG.G. Vidi viSe na: https://www.
slobodnaevropa.org/a/sky-aplikacija-anom-bih-hapsenje-ubistvo-policajac/32179874.html,
pristupljeno 13. 3. 2024. i https://www.tuzilastvobih.gov.ba/files/docs/Anonimizirana_op-
tuznica_Dalibor Railic i dr.-fin.pdf

7 Jovanovié, J., Mihajlovi¢, D. (2022). Advokati tvrde da Sky poruke ne mogu biti
dokaz na sudu. Dostupno na: https://www.vijesti.me/vijesti/crna-hronika/635617/advokati
-tvrde-da-sky-poruke-ne-mogu-biti-dokaz-na-sudu, pristupljenol3. 3. 2024.
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postavljaju zanimljiva pravna pitanja. Kako pravni sustav moze reagirati na
tehnoloske inovacije koje nisu eksplicitno obuhvacene postojec¢im zakonima
1 trebaju 1i se formirati zakoni koji navode odredene tehnoloske inovacije kao
ilegalne? Europski sud za ljudska prava u predmetu Ucdag protiv Turske® odlu-
¢io je da sama Cinjenica postojanja instalirane aplikacije ByLock nije dovoljna
za osnovanu sumnju odredivanja pritvora, ve¢ moraju postojati i drugi dokazi
kako bi se mogla ustanoviti osnovana sumnja.” Nemamo zakon u pisanoj formi
kojim je posjedovanje kriptiranih ili bilo kojih drugih aplikacija okarakteri-
zirano kao ilegalno, stoga se pritvor ili bilo koja druga mjera ne moze izre¢i
samo na osnovu postojanja instaliranih kriptiranih aplikacija. Pretpostavka
da ¢e biti koriStene za ostvarivanje komunikacije izmedu kriminalnih sku-
pina, kao §to je to bio slucaj sa Sky i Anom aplikacijama, znacio bi analogiju.
Kriptirane aplikacije pokazale su nespremnost pravnog sustava na tehnoloske
novitete. S druge strane razvoj umjetne inteligencije oznacio je pocetak nove
ere cyber kriminala i cyber terorizma. Istovremeno se otvorilo novo pitanje,
moze li umjetna inteligencija biti pravno odgovorna? Covje¢anstvo je tisué-
lje¢ima sanjalo o stvaranju umjetnog bica koje misli i djeluje ljudski, a ovaj
san ¢e se uskoro ostvariti.'” Umjetna inteligencija rezultira nizom pravnih pita-
nja medu kojima je i nacelo krivnje. Nacelo krivnje jedno je od najznacajnijih
pravnih nacela. Izrazeno je maksimom ,,nema kazne bez krivnje'“. Krivnja
predstavlja ,,subjektivni odnos pocinitelja prema djelu zbog kojeg mu se moze
uputiti prijekor*!2. Umjetna inteligencija kao nezivi sustav nema razvijenu svi-
jest 1 kao takva ne moZe se uklopiti u postojec¢e pravne okvire. Bez pravne
regulacije umjetne inteligencije dovest ¢emo se u situaciju da imamo ostecene,
a nemamo odgovorne. Ako bi se svijet susreo sa zloCinom iza kojega stoji
umjetna inteligencija postavlja se pitanje koga bi kaznili? Isto pitanje javlja
se 1 kada govorimo o pogresci umjetne inteligencije. Medutim ne susrece
se kazneno pravo po prvi put s izazovom reguliranja odgovornosti nezivog
sustava bez svijesti. U pravu se primjenjivalo nacelo societas delinquere non
potest koje pravne osobe ostavlja izvan kaznenog prava, pri ¢emu su izreceni
razli¢iti argumenti, da pravne osobe ne mogu pociniti kazneno djelo, da im
nedostaje volja, da je krivnja kao prijekor moguca samo kod fizickih osoba,
da kazna predstavlja individualnu kaznenu odgovornost pa se kaznjavanje tih

8 U. v. Turkey, (App. no. 23314/19), 31. 8. 2021.

® AIRE Centar. (2023). Kriptirane aplikacije u fokusu evropskog pravosuda. Pravna
hronika, vol. 16.

10 Karlsson, M. (2017). Artificial Intelligence and the External Element of the Crime
An Analysis of the Liability Problem. Dostupno na: https://www.diva-portal.org/smash/get/
diva 2:1115160/FULLTEXTO1.pdf, pristupljeno 5. 10. 2023.

' Horovié, S. (2020). Kazneno pravo — Opcéi dio. Mostar: Sveucili$te u Mostaru, 97.

12 Novoselec, P. (2016). Opci dio kaznenog prava. Osijek: Sveuciliste u Osijeku, 101.
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osoba protivi prirodi, smislu i funkeiji kazne i suprotno ciljevima kaznjavanja.
Postupno je ovo nacelo napusteno i prihvaceno je novo nacelo societas deli-
nquere potest koje se zasniva na realnoj teoriji. Ovim nacelom pravna osoba
dobiva sposobnost da odgovara za kazneno djelo. Vije¢e Europe je 1988.
donijelo preporuke o kaznjavanju pravnih osoba.'* Autorica Horovi¢ navodi
da je , kaznena odgovornost pravnih osoba u pravne sustave Svicarske, Ceske i
Hrvatske uvedena 2003, a u pravne sustave Srbije i Crne Gore 2006,

Navedeno je pokazatelj da prepoznavanje kazneno-pravne odgovorno-
sti pravnih osoba u kaznenim zakonima nije ucinjeno toliko davno te iako
trenutno izgleda nemoguée da umjetna inteligencija bude kaznenopravno
odgovorna kao nezivo bic¢e takvo shvacanje vremenom se moZze promijeniti.
Daljnji tehnoloskim napredak rezultirat ¢e nizom pravnih, sigurnosnih i eti¢-
kih pitanja. Klju¢no je da pravni sustav prepozna potrebu pravne regulacije
tehnologije i time sprije¢i moguénost ugrozavanja temeljnih ljudskih prava.
Nova kaznena djela zahtijevaju nove pristupe i spoznaje stoga je potrebno da
struénjaci s podrucja prava, tehnologije i sigurnosti razmjenjuju svoja znanja.
Uslijed digitalnog razvoja mijenja se i domena kaznenog prava. Imperativ je
da kazneni zakoni budu u korak s tehnoloskim napretkom i razvojnim tren-
dovima u digitalnom kriminalu. Uspostavljanje nedvosmislenih i u¢inkovitih
protokola koji se odnose na kiberneticki kriminal moze pruziti snazan pravni
okvir za provodenje zakona i omoguéiti zastitu stanovni$tvu.'s

DIGITALNI DOKAZI

Razvojem tehnologije mijenjaju se i sredstva kojima se izvrSavaju
kaznena dijela i pojavljuju se novi oblici dokaza. Gotovo sve suvremene drzave
prepoznaju digitalne dokaze i ureduju nacine na koji se oni mogu koristiti kao
dokazna sredstva. Koliko ¢e ih tesko ili lako biti pronaci ovisi i o tehnolo-
Skom znanju samog pocinitelja. Prikupljanje i koristenje elektronickih dokaza
u istrazi i procesuiranju kaznenih djela ¢esto predstavlja izazov zbog poten-
cijalnog sukoba izmedu imperativa prikupljanja takvih dokaza i imperativa
zaStite prava na privatnost pojedinaca.'® Bavljenje kibernetickim kriminalom

13 Horovi¢, S. (2020). Kazneno pravo — Opéi dio. Mostar, Sveuciliste u Mostaru, 98.

14 Ibid., 99.

15 Silahi, J. (2023). The Application of Criminal Law in the Digital Age: A Literature
Review of Challenges and Opportunities. Dostupno na: https://j-innovative.org/index.php /
Innovative/ article/download/678/590, pristupljeno 20. 10. 2023.

16 Kotecha, B. (2020). The International Criminal Court’s Selectivity and Procedural
Justice, Journal of International Criminal Justice, Vol. 18. Dostupno na: https://doi.org
/10.1093/jicj/mqaa020, pristupljeno 13. 3. 2024.
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zahtijeva struc¢nost struénjaka za digitalnu forenziku koji posjeduju specijali-
zirana znanja i kompetencije u prikupljanju i ispitivanju digitalnih dokaza.'’
Samo koriStenje digitalnih dokaza izazovno je zbog privatnosti elektronickih
podataka. Digitalni dokazi i digitalna forenzika imaju velik znacaj za pravni
sustav i samo kriminalisti¢ko istrazivanje. Uzimajuéi u obzir da ¢e razvoj teh-
nologije oblikovati poc¢injenje kaznenih djela i sam znacaj digitalnih dokaza
bit ¢e vedi. Stoga je kljuéno utvrditi razinu kvalitete digitalnog dokaza koji ¢e
biti upotrijebljen prije samog sudenja.'® U suprotnom moglo bi se dovesti u
pitanje pravi¢nost sudenja. Potrebno je uloziti napore znanja buducih tuzite-
lja i sudaca o moguénostima i izazovima digitalnih dokaza, te osposobljavati
sluzbenike za bolje prikupljanje i ocuvanje digitalnih dokaza.” U svom istrazi-
vanju Kavazovi¢ i ostali isticu da

»--.kod prikupljanja digitalnih dokaza nacelo zakonitosti predstavlja jedno od
temeljnih nacela, jer zakonitost u prikupljanju digitalnih dokaza ima kljucan
znacaj za njihovu vrijednost u kaznenom postupku.*?

Takoder navode da se

»-..u domacoj stru¢noj literaturi koja se bavi pitanjem pribavljanja, odnosno
postupanja sa ovom vrstom dokaza prilikom definiranja slijedi se pristup
razvijen u stranoj stru¢noj literaturi, prema kojem se digitalni dokaz poisto-
vjecuje sa informacijom koja se pohranjuje ili prenosi u binarnoj, digitalnoj
formi, a koja ima odredenu dokaznu vrijednost u sudskom postupku.*

U svom istrazivanju navedeni autori isticu

17 Stoykova, R., Andersen, S., Franke, K., Axelsson, S. (2022). Reliability asses-
sment of digital forensic investigations in the Norwegian police. Forensic Science Interna-
tional: Digital Investigation, (Vol. 40). Dostupno na: https://www.sciencedirect.com/scien-
ce/article/pii/S0267364923000110, pristupljeno 14. 3. 2024.

18 Stoykova, R. (2023). The Right to a Fair Trial as a Conceptual Framework
for Digital Evidence Rules in Criminal Investigations. Computer Law & Security
Review, Vol 49. Dostupno na: https://www.sciencedirect.com/science/article/pii/S0267364
923000110, pristupljeno 14. 3. 2024.

1 Goodison, E., Jackson, D. (2015). Digital Evidence and the U.S. Criminal Justice
System: Identifying Technology and Other Needs to More Effectively Acquire and Utilize
Digital Evidence. Dostupno na: https://www.rand.org/pubs/research_reports/RR890.html,
pristupljeno 11. 10. 2023.

2 Kavazovié, M., Bajraktarevi¢ Pajevi¢, D., Lu¢i¢-Cati¢, M., Puhari¢, P. (2019).
Kriminalisti¢ko postupanje sa digitalnim dokazima u praksi policijskih agencija u BiH. Kri-
minalisticke Teme, Vol 5. Dostupno na: https://krimteme.fkn.unsa.ba/index.php /kt/article/
view /231, pristupljenol3. 3. 2024.
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,»...da medunarodna organizacija o kompjuterskim dokazima?! na sli¢an nacin
odreduje digitalni dokaz kao informaciju pohranjenu ili prenesenu u binarnoj
formi na koju se moze osloniti pred sudom**

kao i

,,--.da se u procesnim zakonima Bosne i Hercegovine ne definira $to se pod-
razumijeva pod zakonitim digitalnim dokazima, ve¢ se naprotiv fokusira na
koncept nezakonitih dokaza“?.

Pravna pitanja u vezi s digitalnim dokazima samo su djelomi¢no rijeSena
u vecini jurisdikcija, no postoji tendencija reguliranja na nacelnoj i nadna-
cionalnoj razini, s fokusom na suradnju u provedbi zakona.** Drugi dodatni
Protokol uz Konvenciju o kibernetickom kriminalu koji ima za cilj omoguéiti
prekograni¢ni pristup i razmjenu digitalnih dokaza usvojen je na razini Vijeca
Europe.? Potrebno je napomenuti da odredenje pojma digitalnog dokaza ote-
zava ucestalo izjednacavanje pojmova ,,digitalni dokaz* i ,,elektronski dokaz*
u teoriji 1 praksi, iako nisu u pitanju sinonimi.?® Sve veéi dio naSe stvarnosti
seli se u virtualni prostor i vecina djelatnosti prolazi kroz procese digitalizacije
samim time rasti ¢e i1 stope kibernetickih napada i kibernetickog kriminala.
Neprestani razvoj tehnologije rezultira novim i sloZenijim formama cyber
kriminala. Javljaju se novi, suptilniji znatno opasniji oblici kriminalnog pona-
Sanja, do sada nepoznati kriminalisti¢koj praksi.?” Klju¢no je razvijati svijest i
znanja o digitalnim dokazima i njihovom utjecaju na kazneno pravo, te samo
vodenje sudskih postupaka. Najveci izazov je samo pravno definiranje poj-
mova kao $to su cyber kriminal, cyber terorizam, digitalni dokaz, elektronicki
dokaz, umjetna inteligencija...

2! International Organization on Computer Evidence.

22 Kavazovi¢, M., Bajraktarevi¢ Pajevié¢, D., Lugi¢-Cati¢, M., Puharié, P. (2019).
Op. cit., 354.

3 Ibid.

2* United nations office on drugs and crime (2013). Comprehensive Study on Cyber-
crime, Op. cit., 183. Dostupno na: https://www.unodc.org/documents/organized-crime/UN
ODC_CCPCJ_EG.4 2013/CYBERCRIME _STUDY_ 210213.pdf, pristupljeno 15. 3. 2024.

2 Council of Europe (2021). Second Additional Protocol to the Cybercrime Conven-
tion on enhanced co-operation and disclosure of electronic evidence. Dostupno na: https://
www.coe.int/en/web/cybercrime/second-additional-protocol, pristupljeno 15. 3. 2024.

2% Kavazovié, M., Bajraktarevi¢ Pajevi¢, D., Lu¢i¢-Cati¢, M., Puhari¢, P. (2019).
Kriminalisti¢ko postupanje sa digitalnim dokazima u praksi policijskih agencija u BiH. Kri-
minalisticke teme, vol. 5. Dostupno na: https:/krimteme.fkn.unsa.ba/index.php /kt/article/
view /231, pristupljeno 13. 3. 2024, 377.

27 Boskovi¢, M., Markovi¢, M. (2015). Kriminologija sa elementima viktimologije.
Novi Sad, 297.
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TEHNOLOGIJA I GRADANSKO PRAVO

Razvoj tehnologije utjece na gradansko pravo, a posebno razvoj umjetne
inteligencije. Koncept ,,digitalnog drustva“ i digitalnih prava je relativno
nov objekt gradanskih prava. Znanost gradanskog prava suocava se s teskim
zadatkom razvijanja novih doktrinarnih pristupa pravnom uredenju drustvenih
odnosa povezanih s pojavama i uporabom novih tehnologija u gospodarstvu i
drugim sferama Zivota u suvremenom drustvu.”® Nedostatak normi koje regu-
liraju osobitosti pravnog rezima za nositelje umjetne inteligencije, rezultate
intelektualnog rada koje su oni stvorili, unosi nesigurnost u regulaciju nastalih
odnosa i dolazi u sukob s trenutnim zakonodavstvom u sferi intelektualnog
prava, kao i norme koje definiraju pravni polozaj subjekata gradanskog prava
i osnove pravne odgovornosti.”” Radnje umjetne inteligencije mogu uzrokovati
Stetu, a zakoni unutar gradanskog prava koji se doticu odgovornosti za Stetu
nastalu ne¢ijom krivnjom ili rizikom formirani su prije razvoja VI i kao takvi
neucinkoviti su za reguliranje ovih pitanja. Stoga se i na podru¢ju gradan-
skog prava otvaraju jednaka pitanja kao i na podrucju kaznenog, trebaju li se
postojeci propisi u potpunosti promijeniti ili primjereno prilagoditi. Gradansko
pravo odnosi se i na zaStitu ne materijalnih dobara te se otvara novo pitanje
kako zastititi ugled u digitalnom dobu? Ako Covjek osteti ugled drugog ili
pravne osobe piSuci neistine koje plasira unutar virtualnog prostora, ali ispod
takvih objava stavi da je tekst generirala umjetna inteligencija dovodi se u
pitanje koga smatrati odgovornim? Unutar zakona nije regulirano tko je nosi-
telj prava nad sadrzajima koje generira umjetna inteligencija. ChatGPT postao
je sinonim za umjetnu inteligenciju te iako je rije¢ o chatbotu kojeg pokrece
umjetna inteligencija, isti je rezultirao nizom pravnih pitanja na koje nemamo
pravnih odgovora. Razvoj generativne umjetne inteligencije otvara pitanja tko
je nositelj autorskih prava i odgovornosti nad generiranim sadrzajem. Pravni
sustavi imaju razlicite pristupe u odgovoru na kompleksna pravna pitanje koja
budi novi tehnoloski fenomen. Kina* priznaje autorska prava umjetnoj inteli-
genciji navodeéi da zadovoljava minimum originalnosti, dok Europa i SAD-e
odbijaju priznati autorsko pravo umjetnoj inteligenciji kao nezivom sustavu.
Kada je umjetna inteligencija dobila glas otvara se pitanje potrebe pravne

28 Kamyshanskiy, V., Stepanov, D., Mukhina, I., Kripakova, D. (2020). Digital so-
ciety, artificial intelligence and modern civil law: challenges and perspectives SHS Web
of Conferences (Vol. 109). Dostupno na: https://www.shsconferences.org/articles/shsconf/
pdf/2021/20 /shsconf 1isid2021 01016.pdf, pristupljeno 16. 3. 2024.

» Ibid.

3% Sud u Kini smatra da ,,odabir moze zadovoljiti minimalni stupanj originalnosti* i
zauzima pozitivan stav o zastiti autorskih prava djela generiranih umjetnom inteligencijom
(vidi slucaj Shenzhen Tencent Computer System protiv Shanghai Yingxun Technology).

218



M. Primorac, Pravni sustav pred izazovima tehnoloskog napretka, str. 210-226.

zastite glasa. Pomoc¢u umjetne inteligencije moguce je tudi glas bez pristanka
te osobe koristiti u razlicite svrhe. Najjednostavniji primjer je predstavljanje
dokumentarca iza kojeg stoji glas umjetne inteligencije koji je zapravo glas
poznatog glumca. Automatski se otvara pitanje jeli moguée pokrenuti tuzbu i
na kraju krajeva prema kome je usmjeriti.

SUBJEKTI GRADANSKOG PRAVA

Subjekti gradanskog prava su pravne i fizicke osobe koje imaju pravnu,
poslovnu 1 deliktnu sposobnost. Pitanje ima li pravna osoba poslovnu spo-
sobnost bilo je jedno od najspornijih pitanja na podrucju teorije o pravnim
osobama. Danas to pitanje pomalo gubi na vaznosti, jer prevladava shvaca-
nje da pravna osoba moze biti nositelj prava i obveza. Priznavanje poslovne
sposobnosti pravne osobe bilo je polazna toc¢ka i za priznanje deliktne spo-
sobnosti pravne osobe.’! Umjetna inteligencija koliko god mogla oponasati
¢ovjeka nije fizicka osoba i tesko da ¢e se kao takva tretirati u pravu. Medutim
nije niti skup fizickih osoba kao §to je to slucaj sa pravnim osobama. Ukoliko
se pravna sposobnost prizna umjetnoj inteligenciji to ¢e biti potrebno uciniti
kroz razvoj nekog treeg pravnog subjekta. Razvoj autonomne umjetne inte-
ligencije doveo bi do potrebe priznavanja pravne osobnosti nezivom sustavu.
U studiji koju je narucio Europski parlament formuliran je stav prema kojem
umjetna inteligencija moze biti jo$ jedan, novi pravni subjekt — elektronicka
osoba.* Elektronic¢ka osobnost pokazuje znac¢ajnu povezanost sa pravnom spo-
sobnosti koju pravni sustav pripisuje pravnim osobama. Covjek svoju pravnu
sposobnost stjece rodenjem, pravna osoba osnivanjem, a slican slu¢aj bio bi i
sa formiranjem elektronicke osobe. U SAD se ve¢ (ili tek s obzirom na to da
je pionir u razvoju VI) formiraju zakoni koji reguliraju primjenu umjetne inte-
ligencije. Zakonodavna sjednica 2023. zabiljezila je porast drzavnih zakona o
umjetnoj inteligenciji predlozenih diljem SAD, nadmasujuci broj predlozenih
ili usvojenih zakona o umjetnoj inteligenciji na proslim zakonodavnim sjedni-
cama.* Kljuéni su zakoni koji navode svojevrstan registar korisnika umjetne
inteligencije. Pravne osobe pravnu sposobnost dobivaju kroz zakonske regula-
tive, a upravo na taj nac¢in pravnu sposobnost bi dobila i elektronicka osoba.

31 Vedris, M., Klari¢, P. (2014). Gradansko pravo. Zagreb, 51.

32 European Parliament, Directorate-General for Internal Policies of the Union, Ne-
vejans, N. (2016). European civil law rules in robotics, Publications Office. Dostupno na:
https://data.europa.eu/doi/10.2861/946158, pristupljeno 5. 11. 2023.

3 Zhu, K. (2023). The State of State AI Laws. Dostupno na: https://epic.org/the-state
-of-state-ai-laws-2023/, pristupljeno 16. 3. 2024.
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Prirodu pravne osobnosti elektroni¢ke osobe potrebno je detaljno razraditi
zakonskom regulativom. Pravna osoba osnivanjem stjece poslovnu i deliktnu
sposobnost. Elektronicka osoba stekla bi ih upisivanjem u registar. Radnje
koje bi poduzimala umjetna inteligencija tretirale bi se kao samostalne, ali i
dalje bi jednim dijelom ,,opteretile” covjeka kao S§to je to slucaj i kod prav-
nih osoba. Do koje mjere bi bili opterec¢eni vlasnici kompanija / programeri /
korisnici odredilo bi se zakonskim propisima. Kakav ¢e pristup biti potrebno
razviti prema umjetnoj inteligenciji ovisi o tome koliko ¢e biti ,,samostalna®.
Regulacija umjetne inteligencije takoder uvelike ovisi i o eti¢nosti pojedinaca
koji je razvijaju. Pravni sustav teSko da ¢e zauzeti stav tretiranja umjetne inte-
ligencije kao ,,fizicke™ osobe u kojoj bi nezivi sustav bio odgovoran za svoje
(ne)Cinjenje. Radnje umjetne inteligencije su programirane stoga je tesko
odrediti gdje prestaje odgovornost Covjeka, a pocinje odgovornost nezivog
sustava. U svakom slucaju Covjek ¢e preuzeti dio odgovornosti za VI, a pre-
ostaje odrediti koji to u cijelom lancu ljudi koji stoje iza VI ¢e imati najvise
odgovornosti. Bez pravne regulacije umjetne inteligencije i rjeSavanja pitanja
odgovornosti Covjek ¢e izgubiti odgovornost za ono §to se dogada u njegovoj
okolini. Unutar pravnog sustava fizicke osobe kao pravni subjekti dijele se u
dvije kategorije: prema tome imaju li ili nemaju tzv. poslovnu sposobnost.**
Pravni subjekti bez poslovne sposobnosti nisu odgovorni za svoje radnje zbog
nemogucnosti shvaéanja istih. U tom kontekstu umjetna inteligencija nema
svijest 1 sposobnost shvacanja vlastitih radnji koje su programirane od strane
covjeka stoga fizicka osoba ne moze izbje¢i odgovornost za Stetu koju bi poten-
cijalno prouzrokovala VI. Rezolucija Europskog parlamenta od 20. listopada
2020. s preporukama Komisiji o sustavu gradanskopravne odgovornosti za
umjetnu inteligenciju®® navodi da sustavima umjetne inteligencije nije potrebno
dati pravnu osobnost. Nadalje, isti¢e odgovornost operatera sustava umjetne
inteligencije na temelju gradanskopravne odgovornosti. Operateri imaju kon-
trolu nad rizikom povezanim sa sustavom, §to je slicno odgovornosti vlasnika
automobila. U mnogim slucajevima, operateri ¢e biti prva vidljiva kontaktna
tocka za oStecene osobe. Pravna regulacija umjetne inteligencije kao i poten-
cijalne promjene do koje bi ista dovela na podrucju prava mozemo dozivjeti
kao pravnu revoluciju ili kao evoluciju prava koja ga prilagodava drustvenim
promjenama.

3% Viskovié, N. (2001). Teorija prava i drzave. Zagreb: Impresum, 210.

3 Europski parlament (2020). Rezolucija s preporukama Komisiji o sustavu gradan-
skopravne odgovornosti za umjetnu inteligenciju (2020/2014(INL)). Dostupno na: https://
www.europarl.europa.eu/doceo/document/TA-9-2020-0276 HR.html. Pristupljeno 21. 3.
2024.
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UTJECAJ TEHNOLOGIJE NA ZASTITU LJUDSKIH PRAVA

U svakom stolje¢u susre¢emo se s izazovima zastite ljudskih prava, pa
tako 1 u ovome. Ljudska prava nisu strog i apsolutan sustav, ve¢ se pod odre-
denim uvjetima mogu ograni¢iti i ovisno o vremenu stavlja se naglasak na
zastitu pojedinih prava zajaméenih Konvencijom. Uslijed okruzenosti ¢ovjeka
tehnologijom javlja se potreba zastite covjekove privatnosti za koju sve vise
gubimo osje¢aj. Razvojem digitalnih medija koji imaju ogroman utjecaj na
drustvo sve cesce se javlja potreba balansa izmedu slobode izrazavanja i prava
na privatnost. Kaznjavanjem pocinitelja ,,digitaliziranih* kaznenih djela bez
zakonske regulative ugrozava ¢l. 7. Konvencije koji glasi nema kazne bez
zakona. Upotreba digitalnih dokaza na neadekvatan nac¢in moze se odraziti na
vodenje pravicnog sudenja na koje svatko ima pravo prema ¢l. 6. Bez pravne
regulacije tehnologije, pravni sustav ne moze ispuniti jednu od svojih temelj-
nih vrijednosti, a to je sigurnost. Jednom kada pojedinac zakoraci u virtualni
prostor, ostavlja digitalni trag i izgraduje svoj digitalni identitet. Ime, prezime,
slika osobni su podaci koji u virtualnom prostoru postaju dostupni svima, a
rije¢ je o podacima kojima se moze ugroziti nasa osobna sigurnost. Sve cesce
susrecemo se s potrebom prihvacanja ,,kolacic¢a“ bez moguénosti odbijanja na
koje kliknemo pristajem bez da proc¢itamo na §to pristajemo, kome pristajemo
i zasto? Potrebu zastite osobnih podataka prepoznala je EU te se nametnula
kao lider zastite osobnih podataka plasirajuc¢i Uredbu o zastiti osobnih podata-
ka.* Clan 17. GDPR¥-a navodi pravo na zaborav koje predstavlja potencijalno
ljudsko pravo nove generacije ljudskih prava — digitalnih prava. U vremenu
u kojem zivimo ljudska i digitalna prava postaju ne odvojiva te ista prava
koja vrijede offline, trebaju vrijediti i online. Sve ono §to se dogodi u virtual-
nom prostoru ima ogroman utjecaj na na$ stvarni zivot izvan ekrana. Razvoj
ljudskih prava uvelike je povezan s prodorom pojedinca na podrucje meduna-
rodnog prava. Jedna od najmarkantnijih karakteristika razvoja medunarodnog
prava u periodu poslije Drugog svjetskog rata nesumnjivo je pojava pojedinca
u sferi medunarodnog prava® te su se tijekom XX stolje¢a dogodile znacajne
promjene u pogledu zastite ljudskih prava. U XXI stolje¢u znanstveni i tehno-
loski napredak novi su izazovi koji otvara pitanje jesu li instrumenti za zastitu
ljudskih prava razvijen prije postojanja novih dostignuéa dovoljno ,,zivi“
da zastite ovjeka u digitalnoj eri? Pravna pitanja koja se odnose na prava
¢ovjeka mogu se kategorizirati u tri vrste pitanja: krSenja prava koja proizlaze

% European Union, (2016). General Data Protection Regulation. Dostupno na:
https://gdpr-info.eu/, pristupljeno 21. 3. 2024.

37 European Union, (2016). Op. cit., pristupljeno 16. 3. 2024.

38 Cazim, S. (2003). Europsko pravo ljudskih prava. Sarajevo, 16.
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iz (uporabe) novih tehnologija, sukobljena prava koja proizlaze iz (uporabe)
novih tehnologija te nova pitanja koja proizlaze iz (uporabe) novih tehnolo-
gija, za koje jo§ ne postoje zakoni.* Uzimajuéi u obzir da tehnologija prodire
u sve sfere zivota suvremenog drustva razumijevanje digitalnih prava klju¢no
je za mogucnost zastite temeljnih ljudskih prava. Pravnici ¢e odigrati kljuc¢nu
ulogu u prevenciji suvremenih oblika kr§enja ljudskih prava i osiguravanju
da tehnoloske kompanije u razvoju novih tehnologija promicu prava. Zato su
potrebni napori u smislu zagovaranja, primjene pravnih standarda na podrucju
tehnologije 1 izgradnje novih znanja koja ¢e nam omoguciti shvacanje trans-
formacije nasSeg drustva.

VLADAVINA PRAVA I TEHNOLOGIJA

Nakon izlozenog ocito je da postoji ziva rasprava o tome kako regu-
lirati umjetnu inteligenciju. Mnoge zemlje predlozile su zakonske okvire za
pravnu regulaciju umjetne inteligencije. Europska unija usvojila je prvi zakon
0 umjetnoj inteligenciji koji bi na snagu trebao stupiti 2026. godine.** Akt o
umjetnoj inteligenciji, prvi je sveobuhvatni pravni VI okvir. Rasprava o regu-
laciji umjetne inteligencije Cesto podcjenjuje da sama umjetna inteligencija
ima regulatorne ucinke na pravni sustav i time ugrozava vladavinu prava kao
temelj mnogih suvremenih drzava. Utjecaj nove tehnologije na pravni sustav
nesto je Sto bi se trebalo uzeti u obzir kada se raspravlja o bilo kakvim regula-
tornim pokusajima VI tehnologije.*! U ovom dijelu rada analizirat ¢e se utjecaj
razvoja nove tehnologije na vladavinu prava. Vladavina prava je mehanizam,
proces, institucija, praksa ili norma koja podupire jednakost svih gradana
pred zakonom, osigurava nearbitraran oblik vladavine i opcenito sprjecava
proizvoljnu upotrebu moéi.®2 Cetvrta industrijska revolucija rezultirala je
novim oblikom mo¢i zvan tehnologija. Danas ne samo da ¢ovjeka treba Stititi
od proizvoljne volje drzave koja posjeduje mo¢ koja je normama ograni¢ena

3 Custers, B. (2022). New digital rights: Imagining additional fundamental rights
for the digital era. Computer Law & Security Review, Vol 44. Dostupno na: https://www.
sciencedirect.com/science/article/pii/S0267364921001096, pristupljeno 17. 3. 2024.

40 Milovan, A. (2024). Eurozastupnici usvojili zakon o umjetnoj inteligenciji: Al ¢e
se koristiti i za zastitu granica i borbu protiv terorizma. Dostupno na: https://euractiv.hr/
tehnologija/a6854/Europski-parlament-usvojio-zakon-o-umjetnoj-inteligenciji.html, pristu-
pljeno 17. 3. 2024.

4 Rosengriin, S. (2022). Why Al is a Threat to the Rule of Law. Dostupno na: https://
doi.org/10.1007/544206-022-00011-5, pristupljeno 20. 11. 2023.

42 Choi, N. (2023). Rule of Law. Dostupno na: https://www.britannica.com/topic/
rule-of-law pristupljeno 20. 11. 2023.
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na vlast, ve¢ 1 od proizvoljne moc¢i onih koji monopoliziraju tehnologiju i
tehnoloska znanja. Tehnologija ima sve veéi utjecaj kojeg nismo niti svjesni.
Tehnoloske korporacije poput Googlea i Amazona svojim algoritmima odre-
duju $to ¢e se naci u razini nasih o€iju, a $to ¢e ostati van naseg vidnog polja.
Ako Google ili Amazon promjenu svoje algoritme pretrazivanja, automatski
se mijenja trziSte. Nekoliko redaka izvornog koda odlucuje koje ¢e proizvode
i trgovine pronaci milijarde ljudi i koliko ¢e za to platiti.** Samo implemen-
tiranje novih tehnologija u pravosude (Sto je ve¢ slucaj u nekim drzavama
u svijetu) otvara pitanje vladavine prava. Ovisno o tome koja je koncepcija
vladavine prava, zamjena ljudskog prosudivanja strojnim odluc¢ivanjem moze
izazivati prigovore temeljene na transparentnosti, predvidljivosti, pristranosti i
proceduralnoj pravednosti. Ljudski suci donose prosudbu prema potrebi, a ne
prema izboru. Zamjena ljudskih sudaca VI tehnologijama vjerojatno ¢e imati
destabiliziraju¢i ucinak. Istovremeno se zaoStrava pitanje treba li apstraktni
koncept vladavine prava realizirati kroz poseban institucionalni oblik i mogu
li tehnoloSke promjene zahtijevati izmjene i dopune odnosa izmedu koncepata
i prakse vladavine prava.* Preostaje nam vidjeti koliko ¢e onoga §to nam je
poznato vrijediti u uvjetima tehnoloskih promjena i razvoja novih tehnolo-
gija. Unato¢ tome §to se vladavina prava moZe smatrati jednim od najvaznijih
nacela, definicije se razlikuje u razli¢itim pravnim sustavima i kontekstima.
Zapravo, sve ga je teze definirati jer se taj izraz koristi u mnogo razlicitih
oblika. Fraza je postala kameleonska, poprimajuéi onu nijansu znacenja koja
najvise odgovara autorovoj svrsi. Bez jasne definicije, vladavina prava je u
opasnosti da znaci gotovo sve, a da zapravo moze do¢i do toga da uopce ne
znaci nista.*

ZAKLJUCAK

Znanost 1 tehnologija ubrzano napreduju dok pravna normativa ,.kasni*
§to otvara moguénost zloupotrebe suvremenih dostignuc¢a. Klju¢no je da u
digitalnom dobu pravni sustav prepozna virtualni prostor kao novo mjesto
pocinjenja niza kaznenih djela. Digitalna transformacija naSeg drustva rezul-
tira pojavom novih pocinitelja, zrtava, dokaza koji ostaju nakon pocinjenja

4 Choi, N. (2023). Rule of Law. Dostupno na: https://www.britannica.com/topic/
rule-of-law pristupljeno 20. 11. 2023.

4 Hugq, A. (2021). Artificial Intelligence and the Rule of Law. Dostupno na: https://
chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=2194&context=public_law_
and_legal theory, pristupljeno 20. 11. 2023.

4 LatuSinskaja, S. G. (2023). The rule of law and technology in public secetor. Do-
stupno na: file:///C:/Users/Pc/Downloads/153862123.pdf, pristupljeno 21. 11. 2023.
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kaznenih djela... Sve to zahtjeva drugacije pristupe u kaznjavanju suvreme-
nih ilegalnih aktivnosti. Nakon analize aktualne literature potvrduje se potreba
izmjene pravnog sustava u svrhu prilagodbe digitalnom dobu. Pocetne hipo-
teze postavljene na pocetku rada potvrdene su kao i potreba transformacije
pravnog sustava. Podrucje tehnologije nedovoljno je ogranic¢eno zakonima te
niti jedna tehnologija nije ilegalna i moze se koristiti u sve svrhe (npr. zakoni
ne brane primjenu umjetne inteligencije u vojne svrhe niti u proizvodnji
oruzja). Kako pravni sustav moze reagirati na tehnoloske inovacije koje nisu
eksplicitno obuhvacene postoje¢im zakonima ostaje otvoreno pitanje i time
se potvrduje hipoteza H1 koja glasi, podrucje tehnologije potrebno je pravno
regulirati novim zakonima. Digitalizacija i daljnji tehnoloski napredak dovest
¢e do rasta suvremenih oblika kriminala, terorizma 1 kibernetickih napada Sto
potvrduje hipotezu H2 koja glasi, digitalni dokazi imat ¢e sve veci znacaj u
sudskim sporovima kao i hipotezu H3 koja glasi, pravni sporovi buducnosti
sve vise ¢e se doticati novih tehnologija. Trenutno shvac¢anje da umjetna inteli-
gencija ne moze biti pravni subjekt nuzno ne znaci da isto nece biti napusteno
u buduénosti kao §to je bio slucaj s pravnim osobama. Umjetna inteligencija
1 algoritmi imaju velik utjecaj na suvremeno drustvo. Primjena novih tehno-
logija u pravosudu odrazava se na koncept vladavine prava. Hoée li VI biti
najbolja ili najgora tehnologija ovisi o tome u ¢ijim rukama se nalazi. U krivim
rukama tehnologija postaje suvremeno oruzje.
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are also transforming the matters that the legal system regulates, or
at least, should regulate. The development of new technologies, par-
ticularly the rise and use of artificial intelligence within the legal
domain, raises fundamental and unprecedented questions. This pa-
per will examine the impact of technology on criminal and civil law,
as well as the challenges of protecting human rights in the digital
age. The analysis will rely on established scientific methods, in-
cluding compilation, literature review, synthesis, and classification.
Investigating and prosecuting digital crimes requires adherence to
fair legal principles and the protection of individual rights. Howev-
er, emerging technologies are putting pressure on the legal system,
at times resulting in violations of fundamental legal norms. While
technological strides offer new avenues for enhancing the justice
system, their implementation also raises vital questions and press-
ing concerns about the rule of law, as contemporary challenges are
causing seismic shifts in the legal landscape. This isn’t the first time
legal systems have faced the task of regulating non-human entities
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lacking consciousness or the capacity for criminal liability. How-
ever, right now, we are facing a far more radical question: Are we
ready to take the revolutionary step of recognizing and introducing a
third legal entity - an electronic person?.

Keywords: law, new technologies, liability, electronic person

INTRODUCTION

The development and implementation of new technologies are driv-
ing changes that would have seemed inconceivable just a decade ago. With
the emergence of tools such as ChatGPT, artificial intelligence is undergo-
ing a steady evolution, and its integration into various sectors is becoming
increasingly feasible. At the same time, ChatGPT has brought Al into the
public spotlight, raising awareness of its immense potential across our soci-
ety. Technological knowledge is now pushing the boundaries of what we are
able to develop, and the idea that AI could one day evolve into an autono-
mous system no longer seems far-fetched. This paper aims to investigate the
current legal challenges this evolution presents and assess the possibility of
granting legal personhood to artificial intelligence. The purpose of the research
is to determine whether the legal system needs to be reformed to keep pace
with the digital age. The initial hypotheses are as follows: H1: Technological
advancements require new legal frameworks for effective regulation; H2: Digi-
tal evidence will play an increasingly important role in legal proceedings; H3:
Future legal disputes will increasingly involve emerging technologies. Techno-
logical progress and the development of artificial intelligence are opening new
doors for integrating advanced technologies into the justice system, marking the
rise of what can be called “legal technology” or simply “legal tech”. This term
broadly refers to any “algorithm-based technology used in legal matters”. It
also includes the potential for algorithmic decision-making in law enforcement
and judicial processes, as well as debates surrounding electronic personhood
and the legal impact of smart contracts and algorithm-driven business models.
The use of technology in justice systems is no longer a futuristic idea; it has
already become a reality in several countries. In the United States, China, and
Germany, technology plays a significant role in legal proceedings and jurisdic-
tional processes. We are yet to see whether the law can evolve alongside this
digital shift on the global scale - if it will rise to meet the challenges of tech-
nology as a living, adaptive system capable of evolving with modern society,
or whether it will remain rigid, resisting fundamental changes to core princi-
ples such as liability and legal subjectivity. The greatest challenge is that new
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technologies are being actively used without proper legal regulation. The legal
system is already facing, and will continue to face, practical questions and
real-world dilemmas that have no grounding in theory and are not covered by
existing laws. As technology becomes increasingly autonomous, determining
liability grows even more complex. Humans aren’t infallible, and neither are
the systems they create using their skills and knowledge. When a person makes
a mistake, they are held accountable for the consequences. But what happens
when an autonomous system programmed by a human makes an error? Will the
responsibility fall on the “creator” or the “creation”?

CRIMINAL LAW AND TECHNOLOGY

The future of our society is undeniably digital, and the challenges that
come with it are increasingly reflected in criminal law. At its broadest, criminal
law encompasses a set of rules that define punishable behaviours, the sanctions
applied to the perpetrators of such acts, as well as the scope of the state’s
authority to impose punishment on the offenders. In a narrower sense, it refers
specifically to criminal offenses as the most serious forms of unlawful behav-
iour, i.e., offense, along with the penalties attached to them and conditions
under which they are applied'. However, the criminal justice system has not
remained immune to the impact of new technologies. To continue fulfilling its
core obligation of protecting individuals, it now requires new legal frameworks
fit for the digital age. The system finds itself at a crossroads: Should it stretch
existing legal frameworks to include new forms of crime, or should it undergo
a core transformation by creating legislation specifically tailored to address
the technological landscape? As technology evolves, so too does its misuse,
expanding the spectrum of illegal activity into unfamiliar territory. With the
digitalization of crime, we need fresh perspectives, knowledge, and tools to
effectively address emerging offenses, offenders, evidence, and victims. The
burgeoning field of digital criminology is a response to this need — an emerg-
ing interdisciplinary science that draws on criminological, social, cultural, and
systems theory, along with relevant research methodologies, to study crime,
deviant behaviour, and justice in today’s increasingly digital society.? The
criminal justice system must recognize cyberspace as a legitimate environment

I Cvitanovié, L., Deren¢inovi¢, D., Horvatié, Z. (2016). Kazneno pravo: Opci dio 1.
Zagreb: Faculty of Law, University of Zagreb, 7.

2 Spyropoulos, F. (2009). Technoethics, AI and Criminal Law. Retrieved on
01.10.2023. from: https://www.unodc.org/documents/Cybercrime/AdHocCommittee/Fourth
_intersessional_consultation/Panel 3 Spyropoulos Center for the Study of C.pdf.
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where violence, threats, drug trafficking, and other serious crimes occur. Under
the umbrella of the crypto market, cryptocurrencies have emerged, often
hailed as the money of the future. Yet, these currencies are nearly impossible
to trace, and this anonymity in the virtual world is what makes identifying
and prosecuting perpetrators so difficult. Modern crimes often unfold without
any physical contact between the victim and the offender. In fact, any of us
could find ourselves in either role at any time. One of the defining features of
cybercrime, beyond the difficulty of tracking those responsible, is the frequent
delay in victims reporting incidents, if they report them at all. Today’s forms
of crime and terrorism closely follow “technological trends” and are highly
adaptable to the digital age and, thus, increasingly difficult to predict. Technol-
ogy isn’t just altering the manner in which crimes are committed, but also the
types of evidence left behind, the methods of criminal investigation, and the
entire structure of the criminal justice system as we know it.?

CRIMINAL LAW PRINCIPLES IN THE FACE
OF NEW TECHNOLOGICAL CHALLENGES

The swift advancement of technology challenges not only individ-
ual existing laws but also fundamental criminal law principles. This section
explores how emerging technologies affect two core principles: the principle
of legality and the principle of culpability. The principle of legality is tradi-
tionally captured by the Latin maxim: nullum crimen sine lege, nulla poena
sine lege, meaning there is “no crime without law, no punishment without
law”.* In other words, an act cannot be considered a criminal offense, nor can
a punishment be imposed, unless both are clearly prescribed by law at the time
the act is committed. This principle is essential for ensuring legal certainty
and is recognized by constitutional frameworks of most modern states, as well
as the European Convention on Human Rights (hereinafter: the Convention),
underlining its vital role in safeguarding human rights. The principle of legal-
ity rests on four core requirements: the law must be in written form; it must
not be applied retroactively; it must clearly define the criminalized behaviour;
and it must prohibit criminal liability by analogy.’However, the fast-moving
nature of technological development, particularly the rise of encrypted apps,
has put this principle to the test. A pressing legal dilemma now arises: Should

3 Throckmorton, B. (2018). Technology and criminal law. Retrieved on 01.10.2023.
from: https://jolt.richmond.edu/2018/02/11/technology-and-criminal-law/.

4 Horovi¢, S. (2020). Kazneno pravo-Opci dio. Mostar: University of Mostar, 44.

S Ibid., 45.
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evidence obtained from encrypted apps and platforms be admissible in court
or dismissed altogether? This is becoming a globally relevant legal ques-
tion. Courts in Bosnia and Herzegovina, for example, have ruled in favour
of admitting evidence obtained through the hacking of encrypted messag-
ing apps.®Meanwhile, in neighbouring Serbia and Montenegro, legal experts
and defence attorneys have questioned the legitimacy of such evidence in
court.” However, this paper will not focus on the evidentiary weight of these
encrypted apps but rather on their legality. In Turkey, there have been cases
where individuals were arrested solely for possessing encrypted apps on their
devices, which were considered the only evidence linking them to terrorist
organizations. Yet, there are currently no laws explicitly prohibiting the use
of such apps, and mere possession does not necessarily imply their use for
illegal activities or any connection to criminal or terrorist groups. Although
encrypted apps are not yet specifically regulated by law, they raise intriguing
legal questions. How should the legal system respond to technological inno-
vations that fall outside the scope of existing laws? Should lawmakers create
new regulations that explicitly outlaw certain technologies? The European
Court of Human Rights addressed this issue in the case of Ugdag v. Turkey,®
ruling that the mere presence of the ByLock application on a device is not
sufficient to justify detention and that additional evidence is required to estab-
lish reasonable suspicion.” Currently, no written law explicitly defines the
possession of encrypted or any other types of applications as illegal. There-
fore, detention or any other legal action cannot be imposed solely based on the
presence of installed encrypted apps on a device. Assuming these apps will
be used for communication among criminal groups (as was the case with the
Sky and Anom applications), would amount to an unlawful extension by anal-
ogy. Meanwhile, the rise of artificial intelligence marks the beginning of a new
era of cybercrime and cyberterrorism. This also raises another entirely new
legal question: Can Al be held legally responsible? For millennia, humanity

¢ The Court of Bosnia and Herzegovina confirmed the first indictment based on evi-
dence obtained from the SKY and ANOM applications, as confirmed by the Prosecutor’s
Office of Bosnia and Herzegovina on December 16, 2022. The individuals indicted are D.
R,A M, LR,H G,M. V., Z S, A. L, and G. G. For more, see: https://www.slobodna
evropa.org/a/sky-aplikacija-anom-bih-hapsenje-ubistvo-policajac/32179874, accessed on
March 13, 2024 and https://www.tuzilastvobih.gov.ba/files/docs/Anonimizirana_optuznica_
Dalibor Railic_i_dr.-fin.pdf

7 Jovanovi¢, J., Mihajlovi¢ D. (2022). Advokati tvrde da Sky poruke ne mogu
biti dokaz na sudu. Retrieved on 13.03.2024. from: https://www.vijesti.me/vijesti/
crna-hronika/635617/advokati-tvrde-da-sky-poruke-ne-mogu-biti-dokaz-na-sudu.

8 U. v. Turkey, (App. no. 23314/19), 31.8.2021.

® AIRE Centre. (2023). Kriptirane aplikacije u fokusu evropskog pravosuda. Legal
Chronicle, Vol. 16.
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has dreamed of creating artificial beings that think and act like humans, and
this dream is close to becoming a reality.'® Artificial intelligence raises a host
of legal questions and challenges, including those related to the principle of
guilt, one of the most important legal principles, expressed in the maxim nulla
poena sine culpa (“no punishment without guilt”).!'Guilt represents the per-
petrator’s subjective relationship to the offense, which grounds blame.'? Since
artificial intelligence is an inanimate system without consciousness, it doesn’t
fit into existing legal frameworks. In the absence of clear legal frameworks,
we risk facing a future where crimes may harm individuals without anyone
being held accountable. If artificial intelligence were to commit a crime, who
would bear the responsibility? The same dilemma arises when considering
mistakes made by Al systems. However, criminal law isn’t new to the issue
of regulating liability for non-conscious, inanimate entities. Traditionally,
the legal principle societas delinquere non potest was applied in such cases,
which excludes legal entities from criminal liability. Various reasoning sup-
ported this stance, such as that legal entities cannot commit crimes because
they lack intent; guilt as a form of blame is only applicable to natural persons;
and that punishment represents individual criminal responsibility, so hold-
ing legal entities accountable contradicts the nature, purpose, and function of
criminal punishment, as well as the goals of sentencing. Over time, this prin-
ciple was abandoned and replaced by the new principle societas delinquere
potest, based on the real theory of corporate liability. Under this approach,
a legal entity gains the capacity to be held responsible for criminal offenses.
The Council of Europe issued recommendations on the criminal liability of
legal persons in 1988."% According to Horovi¢, criminal liability of legal enti-
ties was introduced into the legal systems of Switzerland, the Czech Republic,
and Croatia in 2003, and later adopted by Serbia and Montenegro in 2006
This shows that recognizing the criminal liability of legal persons in criminal
law is a relatively recent development. While it currently seems impossible for
artificial intelligence to be held criminally responsible as a non-living entity,
this perspective may also change over time. Further technological advances
will bring even more legal, security, and ethical challenges our way, which
is why legal systems must recognize the need to regulate emerging technolo-
gies to prevent potential violations of fundamental human rights. New types of

10 Karlsson, M. (2017). Artificial Intelligence and the External Element of the Crime
An Analysis of the Liability Problem. Retrieved on 05.10.2023. from:: https://www.diva-
portal.org/smash/get/diva2:1115160/FULLTEXTO].pdf .

' Horovi¢, S. (2020). Kazneno pravo-Opéi dio. Mostar: University of Mostar, 97.

12 Novoselec, P. (2016). Opéi dio kaznenog prava. Osijek: University of Osijek, 101.

13 Horovi¢, S., op. cit., 98.

14 Ibid., 99.
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criminal offenses demand new approaches and insights, necessitating collabo-
ration and knowledge-sharing among experts in law, technology, and security.
With ongoing digital transformation, the field of criminal law itself is also
undergoing evolution. It is imperative for criminal legislation to keep pace
with technological progress and emerging trends in digital crime. Establish-
ing clear and effective protocols for addressing cybercrime can provide a solid
legal framework for law enforcement and ensure public protection.'

DIGITAL EVIDENCE

With technological advancement, not only are the tools used to commit
crimes evolving, but new forms of evidence are also emerging. Nearly all
modern legal systems now recognise digital evidence and have established
frameworks for its use in criminal proceedings. The ease or difficulty of
acquiring such evidence often hinges on the perpetrator’s technical exper-
tise. Collecting and using electronic evidence during investigations and
prosecutions can be particularly challenging, as it often involves balancing
the need to gather evidence with the obligation to protect individual privacy
rights'®. Combating cybercrime requires the involvement of digital forensics
experts who possess specialized knowledge and skills in acquiring and ana-
lysing digital evidence.'” Using digital evidence is further complicated by the
need to protect the privacy of electronic data. Nonetheless, digital forensics
and evidence play a critical role in both the legal system and criminal investi-
gations. As technology continues to shape how crimes are committed, digital
evidence will only gain in significance. It is, therefore, vital to assess the qual-
ity and reliability of such evidence before it is presented in court.'® Otherwise,
the fairness of criminal trials could be called into question. Thus, efforts must

15 Silahi, J. (2023). The Application of Criminal Law in the Digital Age: A Literature
Review of Challenges and Opportunities. Retrieved on 20.10.2023. from: https://j-innova-
tive.org/index.php/Innovative/article/download/678/590.

16 Kotecha, B. (2020). The International Criminal Court’s Selectivity and Procedural
Justice. Journal of International Criminal Justice, Vol. 18. Retrieved on 13.03.2023. from:
https://doi.org/10.1093/jicj/mqaa020.

17 Stoykova, R., Andersen, S., Franke, K., Axelsson, S. (2022). Reliability assess-
ment of digital forensic investigations in the Norwegian police. Forensic Science Interna-
tional: Digital Investigation, Vol. 40. Retrieved on 13.03.2023. from: https://www.science-
direct.com/science/article/pii/S2666281722000208.

18 Stoykova, R. (2023). The Right to a Fair Trial as a Conceptual Framework for
Digital Evidence Rules in Criminal Investigations. Computer Law & Security Review,
Vol. 49. Retrieved on 13.03.2023. from: https://www.sciencedirect.com/science/article/pii/
S0267364923000110.
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be made to educate future prosecutors and judges about both the opportunities
and challenges of working with digital evidence, as well as to train law enforce-
ment officers in proper methods of collecting and preserving such evidence."
In their research, Kavazovi¢ and colleagues stress that “when collecting digital
evidence, the principle of legality is one of the fundamental legal principles,
as the lawfulness of the process directly determines its admissibility and
value in criminal proceedings.”” The authors also point out that “in domes-
tic legal literature addressing collecting and handling this type of evidence,
the approach generally mirrors that found in international professional litera-
ture, where digital evidence is defined as information stored or transmitted in
binary, digital form that holds evidentiary value in court proceedings.” In their
research, the authors also emphasize that “the International Organization on
Computer Evidence?' defines digital evidence in a similar way - as informa-
tion stored or transmitted in binary form that can be relied upon in a court of
law.”?? They further point out that “the procedural laws of Bosnia and Herze-
govina do not define what constitutes lawful digital evidence. Instead, they
focus on the concept of unlawful evidence.”? Legal issues surrounding digital
evidence remain only partially addressed in most jurisdictions. However, there
is a growing trend toward regulation at international and supranational levels,
with an emphasis on cross-border cooperation in law enforcement.* A step
forward in this direction is the adoption of the Second Additional Protocol to
the Convention on Cybercrime by the Council of Europe, which aims to facili-
tate international access to and exchange of digital (electronic) evidence.” Tt
is important to highlight the ongoing confusion in both theory and practice
between the terms digital evidence and electronic evidence. Although often

1 Goodison, E., Jackson, D. (2015). Digital Evidence and the U.S. Criminal Jus-
tice System: Identifying Technology and Other Needs to More Effectively Acquire and
Utilize Digital Evidence. Retrieved on 13.03.2023. from: https://www.rand.org/pubs/
research_reports/RR890.

2 Kavazovié, M., Bajraktarevi¢ Pajevi¢, D., Lugi¢-Cati¢, M., Puhari¢, P. (2019).
Kriminalisticko postupanje sa digitalnim dokazima u praksi policijskih agencija u
BiH. Kriminalisticke Teme, Vol. 5, 358. Retrieved on 13.03.2023. from: https://krimteme.
fkn.unsa.ba/index.php/kt/article/view, 231.

2! International Organization on Computer Evidence.

22 Kavazovi¢ et al., op. cit., 354.

3 Ibid.

24 United Nations Office on Drugs and Crime. (2013). Comprehensive Study on Cy-
bercrime, 183. Retrieved on 15.03.2023. from: https://www.unodc.org/documents/organ-
ized-crime/UNODC _CCPCJ_EG.4_2013/CYBERCRIME STUDY 210213.pdf.

% Council of Europe. (2021). Second Additional Protocol to the Cybercrime Con-
vention on enhanced co-operation and disclosure of electronic evidence. Retrieved on
15.03.2023. from: https.//www.coe.int/en/web/cybercrime/second-additional-protocol.
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used interchangeably, they are not true synonyms and should be clearly distin-
guished.?® As more and more aspects of our lives move into virtual spaces and
digital transformation touches nearly every industry, the prevalence of cyberat-
tacks and cybercrime is expected to rise. Constant technological development
continuously gives rise to new, increasingly complex forms of cybercrime,
including subtle as well as far more dangerous types of criminal behaviour
previously unknown to criminal justice systems.?’This makes it increasingly
important to continue building awareness and deepening our understanding of
digital evidence and its implications for criminal law and judicial proceedings.
One of the most pressing challenges ahead is legally defining and differen-
tiating terms such as cybercrime, cyberterrorism, digital evidence, electronic
evidence, artificial intelligence, and others.

TECHNOLOGY AND CIVIL LAW

The rapid progression of technology, particularly artificial intelligence,
is also leaving a notable mark on civil law. The concept of a “digital society”
and the emergence of digital rights represent relatively new legal constructs
within this domain. As a result, civil law theory is now faced with the complex
task of developing new doctrinal approaches to govern social relationships
influenced by the rise and use of new technologies across the economy and
other facets of modern life and society.” The absence of legal norms regulating
the unique legal status of Al entities or the intellectual property they produce
creates uncertainty in the legal frameworks governing such relationships.
This gap often clashes with existing intellectual property laws and the legal
principles that define the status and liability of civil law subjects.”® Al-driven
actions can cause harm, yet civil liability laws, traditionally based on fault or
risk, were developed long before artificial intelligence came into existence.
As a result, they are often ill-equipped to handle the legal implications of Al

26 Kavazovi¢, M., Bajraktarevi¢ Pajevi¢, D., Lu¢i¢-Cati¢, M., Puhari¢, P. (2019).
KriminalisticCko postupanje sa digitalnim dokazima u praksi policijskih agencija u
BiH. Kriminalisticke Teme, Vol. 5, 358. Retrieved on 13.03.2023. from: https://krimteme.
fkn.unsa.ba/index.php/kt/article/view, 377.

7 Boskovi¢ M., Markovi¢, M. (2015). Kriminologija sa elementima viktimologije.
Novi Sad, 297.

28 Kamyshanskiy,V., Stepanov, D., Mukhina, 1., Kripakova, D.(2020). Digital so-
ciety, artificial intelligence and modern civil law: challenges and perspectives. SHS Web
of Conferences, Vol. 109. Retrieved on 15.03.2023. from: https://www.shsconferences.org/
articles/shsconf/pdf/2021/20/shsconf lisid2021 01016.pdf.

¥ Ibid.
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behaviour. Just like criminal law, civil law must now confront essential ques-
tions such as whether existing regulations should be completely overhauled
or whether adapting them to meet the challenges of emerging technologies
would be sufficient. Civil law also governs the protection of intangible rights,
which raises yet another new and pressing question of how one’s reputation
can be protected in the digital age. For instance, if someone damages another
person’s or a legal entity’s reputation by spreading false information online,
but labels it as “Al-generated,” it raises the issue of accountability. Who is
to be held responsible in such cases? Current laws do not clearly define who
holds the rights over content created by artificial intelligence. ChatGPT, now
widely recognized as a synonym for Al, has become a symbol of this legal
uncertainty. Although an Al-powered chatbot, it has sparked a wave of legal
issues, many of which remain unanswered. The emergence of generative Al
has brought forward critical debates around authorship and accountability:
who owns the copyright for Al-generated content and who bears legal respon-
sibility for it. Legal systems around the world are taking different approaches
to these complex issues. In China,* courts have taken a progressive stance,
acknowledging copyright protection for Al-generated works, arguing that
they meets a sufficient, minimal level of originality. Meanwhile, the European
Union and the United States reject the idea of granting copyright to Al, on
the grounds of it being a non-human entity. The moment artificial intelligence
gained a voice and began to “speak,” yet another legal issue emerged: the right
to voice protection. With today’s technology, it’s possible to replicate some-
one’s voice using Al without their consent and use it for various purposes. A
simple example of this could be an Al-narrated documentary using the digi-
tally cloned voice of a well-known actor, without their involvement. Naturally,
this raises the question of whether legal action can be taken, and if so, who is
to be held accountable.

SUBJECTS OF CIVIL LAW

Subjects of civil law include both natural and legal persons (individuals
and entities) that possess legal capacity, capacity to act, and delictual (tort)
capacity. One of the most debated issues in the theory of legal personhood was
whether legal persons could truly possess the capacity to act. Today, however,
this question has largely faded in significance, as the prevailing view is that

3 Chinese courts hold that “the selection may satisfy the minimum threshold of
originality” and took a positive stance on the copyright protection of Al-generated works
(see the case Shenzhen Tencent Computer System v. Shanghai Yingxun Technology).
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legal persons can hold rights and obligations. In fact, recognizing their legal
capacity to act was a foundational step toward acknowledging their delictual
liability.*! Artificial intelligence, no matter how sophisticated, or how closely
it may imitate human behaviour, is not a natural person, and unlikely to ever
be treated as one in the eyes of the law. Yet, Al is also not a group of natural
persons acting collectively, as is the case with legal entities. If legal capacity
were ever to be granted to Al it would likely require developing a completely
new legal category, a third type of legal subject. The advancement of autono-
mous Al raises the need to consider granting legal personhood to a non-human
system. A study commissioned by the European Parliament introduced the idea
that Al could potentially be classified as a new type of legal subject, called an
“electronic person”2. This concept closely resembles the legal capacity cur-
rently granted to legal entities. A natural person acquires legal capacity at
birth, while a legal person obtains it upon incorporation. In a similar fashion,
an electronic person could be recognised at the moment of its creation. In the
United States, laws regulating the use of artificial intelligence are only now
starting to take shape, though some might say finally, given the country’s pio-
neering role in Al development. The 2023 legislative session saw a surge in
state-level Al-related bills being proposed across the country, surpassing the
number of those introduced or passed in previous sessions.*® A key legal trend
includes the introduction of laws requiring some form of Al user registry. Just
as legal entities acquire legal capacity through regulation, the same principle
could be used to grant legal status to a so-called “electronic person.” However,
the legal nature of such entities would need to be carefully defined by law.
Just like any legal entity, an electronic person would gain business and tort
liability upon registration. The actions taken by artificial intelligence would be
treated as autonomous, but their consequences would still, to some extent, be
attributed to human actors, similar to how responsibility is shared between indi-
viduals in the context of legal entities. The extent to which company owners,
developers, or users would be held accountable would be determined by future
legal provisions. Ultimately, the approach we will need to take toward Al will
largely depend on how autonomous it becomes, since the regulation of Al also
heavily depends on the ethical standards of the individuals who develop it.
It seems unlikely, however, that the legal system will go as far as recogniz-
ing artificial intelligence as a “natural person,” holding an inanimate system

31 Vedris, M., Klari¢, P. (2014). Gradansko pravo. Zagreb, 51.

32 European Parliament, Directorate-General for Internal Policies of the Union,
Nevejans, N. (2016). European civil law rules in robotics. Publications Office. Retrieved
on 05.11.2023. from: https://data.europa.eu/doi/10.2861/946158.

3 Zhu, K. (2023). The State of State AI Laws. Retrieved on 16. 03.2023. from: htt-
ps://epic.org/the-state-of-state-ai-laws-2023/.
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fully responsible for its (in)actions. Al actions are programmed, which makes
it difficult to draw a clear line between where human responsibility ends and
the responsibility of a machine begins. But one thing is clear: humans will
inevitably bear some level of responsibility for Al systems. What remains to
be determined is who, among the many individuals involved in developing
and deploying Al systems, will carry the greatest share of that responsibility.
Without legal regulation of Al and clear rules on accountability, there’s a risk
that humans could begin to lose responsibility for what happens around them.
Within legal systems, natural persons, as legal subjects, are classified based
on whether or not they possess legal capacity* - the ability to understand and
be held responsible for their actions. Those without it cannot be held liable.
In this context, Al lacks consciousness and the ability to comprehend its own
actions. Since its behaviour is entirely the result of human programming, a
physical person behind the system cannot evade responsibility for any harm
it potentially causes. The European Parliament’s October 20, 2020 resolution,
with recommendations to the Commission on a civil liability regime for artifi-
cial intelligence® explicitly states that Al systems should not be granted legal
personhood. It also places responsibility on the operators of Al systems, based
on civil liability. Operators are in control of the risks associated with the Al
system, similar to how car owners are responsible for the operation of their
vehicles. In most cases, operators will also be the first visible point of contact
for anyone affected or harmed by the system’s behaviour. The legal regulation
of artificial intelligence and the changes it may introduce to the field of law,
can either be seen as a legal revolution or simply the next step in the natural
evolution of law, adapting to social transformation.

THE IMPACT OF TECHNOLOGY
ON THE PROTECTION OF HUMAN RIGHTS

Every century presents its own set of challenges to protecting human
rights, and the 21st is no exception. Human rights are not a rigid or abso-
lute system; they can be limited under certain conditions, and different periods
bring different priorities to the rights guaranteed by the European Convention.
As technology becomes increasingly embedded in our daily lives, the need to
protect individual privacy has become more urgent, yet our awareness of it

3 Viskovi¢, N. (2001). Teorija prava i drzave. Zagreb: Impresum, 210.

35 European Parliament. (2020). Resolution with Recommendations to the Commis-
sion on a Civil Liability Regime for Artificial Intelligence (2020/2014(INL)). Retrieved on
21.03.2024. from: https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_HR.
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continues to fade. With the rise of digital media and its immense influence on
society, the tension between freedom of expression and the right to privacy is
becoming more pronounced. Punishing individuals for digital offenses with-
out clear legal regulation risks violating Article 7 of the European Convention
on Human Rights, which states that there can be no punishment without law.
Similarly, the improper use of digital evidence can compromise the right to a
fair trial, guaranteed by Article 6 of the Convention. Without adequate legal
frameworks to regulate new technologies, the justice system cannot uphold
one of its core principles: legal certainty, i.e., safety. Once an individual steps
into the digital space, they begin to leave behind a digital footprint that shapes
their online identity. Names, photographs, and other personal details become
publicly accessible, and this data can pose real threats to personal safety. We
are increasingly encountering scenarios where we’re forced to “accept cook-
ies” without any option to decline. With a single click, we agree to terms,
often without reading or understanding what we’re agreeing to, who we’re
agreeing with, or why. Recognising the growing need for personal data protec-
tion, the European Union has positioned itself as a global leader in this space
by introducing the General Data Protection Regulation (GDPR).*¢ Article 17
of the GDPR¥introduces the “right to be forgotten”, which represents a poten-
tial new-generation human right - a digital right. In today’s world, human
rights and digital rights are becoming inseparable. Thus, the same rights that
apply offline must also apply online, since what happens in the virtual world
can have a profound impact on our real lives beyond the screen. The evolu-
tion of human rights is closely tied to the growing recognition of individuals
within international law. One of the most significant developments in interna-
tional law after World War I was the emergence of the individual as a subject
of international legal protection.®® The 20th century saw major advances in
human rights protection, and now, in the 21st century, rapid scientific and
technological progress is bringing new challenges and questions our way,
one of them being the following: Are the existing human rights instruments,
developed before the digital age, still “alive” and capable enough to protect
individuals in the digital era? Legal issues surrounding human rights and tech-
nology can generally be classified into three categories: Violations resulting
from (the use of) new technologies; conflicting rights arising from (the use of)
new technologies; and entirely new issues introduced by these technologies,

3¢ European Union, (2016). General Data Protection Regulation. Available at: htt-
ps://gdpr-info.eu/.

37 European Union. (2016). General Data Protection Regulation, Art. 17. Available
at: https://gdpr-info.cu/art-17-gdpr/.

38 Cazim, S.(2003). Europsko pravo ljudskih prava. Sarajevo, 16.
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that laws have yet to address.* Given that technology now permeates nearly
every aspect of modern life, understanding digital rights is crucial to ensuring
the protection of fundamental human rights. Legal professionals will play a
key role in preventing modern forms of human rights violations, as well as
ensuring that tech companies uphold human rights as they develop new tech-
nologies. This calls for strong and proactive legal advocacy, the application of
legal standards to the tech sector, and new knowledge that will help us better
understand and navigate our society>s evident transformation.

THE RULE OF LAW AND TECHNOLOGY

As previously discussed, there is an ongoing and dynamic debate about
how to effectively regulate artificial intelligence on a global scale. Many
countries have proposed legal frameworks to govern the use of Al, and the
European Union has taken a major step by adopting the world’s first compre-
hensive Al law, set to take effect in 2026.*° The AT Act is the first holistic legal
framework aimed at regulating artificial intelligence. However, discussions
surrounding Al regulation often overlook a critical point: the fact that Al itself
can have regulatory effects on the legal systems, posing a potential threat to
the rule of law, a core principle underpinning many modern democratic socie-
ties. Any attempt to regulate Al should take into account the ways in which
the technology can reshape the legal system itself*!. This section will, thus,
examine how new technologies are affecting the rule of law. The rule of law
refers to a mechanism, process, institution, practice, or norm that that supports
the equality of all citizens before the law, ensures governance that is not arbi-
trary, and prevents the misuse of power.*” The Fourth Industrial Revolution
has introduced a new form of power: technology. Today, protecting individu-
als solely from the arbitrary will of the state, whose power is limited by law, is
no longer enough. We must also consider the unregulated power of those who
monopolize technology and technological knowledge. Technology now exerts

3 Custers, B. (2022). New digital rights: Imagining additional fundamental rights
for the digital era. Computer Law & Security Review, Vol, 44. Retrieved on 17.03.2024.
from: https://www.sciencedirect.com/science/article/pii/S0267364921001096.

4 Milovan, A. (2024). Eurozastupnici usvojili zakon o umjetnoj inteligenciji: Al ¢e se
koristiti i za zaStitu granica i borbu protiv terorizma. Retrieved on 26.05.2025. from: https://
euractiv.hr/tehnologija/a6854/Europski-parlament-usvojio-zakon-o-umjetnoj-inteligenciji.

4 Rosengriin, S. (2022). Why Al is a Threat to the Rule of Law. Retrieved on
29.11.2023. from: https://doi.org/10.1007/s44206-022-00011-5.

42 Choi, N. (2023). Rule of Law. Retrieved on 20.11.2023. from: https://www.britan-
nica.com/topic/rule-of-law.
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an increasingly significant influence, often in ways we don’t even notice or
recognize. Tech giants like Google and Amazon use their algorithms to decide
what we see and what stays hidden. A simple tweak to Google>s or Amazons
search algorithm can shift entire markets overnight. Just a few lines of code
determine which products and stores billions of people find and how much
they’ll pay for them.* The very integration of new technologies into the judi-
ciary (a reality in some countries already) raises pressing concerns about the
rule of law. Depending on how one interprets this principle, replacing human
judgment with automated, machine decision-making can spark objections
related to transparency, predictability, bias, and procedural fairness. Human
judges apply discretion based on nuance and context, not mere preference,
and replacing them with Al could have a destabilizing effect. This raises even
deeper issues, such as: Should the abstract concept of the rule of law be real-
ized through specific institutional structures? Can technological advancements
require a redefinition of the relationship between the concept and practice
of the rule of law?* We are left to wonder how much of what we currently
understand and rely on will remain valid in the face of technological evolu-
tion. While the rule of law is widely regarded as one of the core principles
of governance, its definition varies across legal systems and contexts. In fact,
defining it is becoming increasingly difficult, as this term is applied in various
contexts. It has become somewhat chameleon-like, morphing to suit the needs
of whoever invokes it. Without a clear, consistent definition, the rule of law
runs the risk of meaning everything and, ultimately, nothing at all.*

CONCLUSION

Science and technology are advancing at an unprecedented pace, while
legal frameworks struggle to keep up, creating a gap that opens the door to
the potential misuse of modern achievements. In the digital age, it is essential
for the legal system to recognise virtual space as a new arena where a wide
range of criminal activities can occur. The digital transformation of our soci-
ety has led to the emergence of new types of offenders, victims, and forms of

4 Choi, N. (2023). Rule of Law. Retrieved on 20.11.2023. from: https://www.britan-
nica.com/topic/rule-of-law.

“ Huq, A.(2021). Artificial Intelligence and the Rule of Law. Retrieved on
20.11.2023. from: https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=2194
&context=public law_and legal theory

4 Latusinskaja, S. G. (2023.). The rule of law and technology in public sector. Re-
trieved on 21.11.2023. from: file:///C:/Users/Pc/Downloads/153862123.pdf.
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evidence left behind after crimes are committed. All of these developments
call for fresh, adaptive approaches to prosecuting contemporary forms of ille-
gal activity. A review of current literature confirms the need to reform legal
systems to align and adapt them to the realities of the digital era. The initial
hypotheses proposed at the outset of this paper have been validated, includ-
ing the central premise - the necessity of transforming the legal framework.
The technological sector is insufficiently regulated by law, making no technol-
ogy inherently illegal and, thus, allowing it to be used for any purpose. For
instance, there are no legal prohibitions against the use of artificial intelligence
for military purposes or weapons development. How the legal system can
respond to technological innovations that are not explicitly covered by exist-
ing legislation remains an open question. This supports hypothesis H1, stating
that the field of technology requires new, targeted regulations. Ongoing digi-
talisation and technological progress will undoubtedly lead to a rise in modern
forms of crime, terrorism, and cyberattacks, which supports hypothesis H2,
that digital evidence will become increasingly important in court proceedings.
Likewise, hypothesis H3 is confirmed by the fact that future legal disputes
will increasingly involve new technologies. The current prevailing notion that
artificial intelligence cannot be a legal subject does not necessarily mean this
view will persist in the future, just as the concept of legal personhood was
once exclusive to humans alone, before being extended to corporations. Artifi-
cial intelligence and algorithms are already exerting significant influence over
modern life and society, and their growing role in the justice system directly
affects the concept of the rule of law. Whether Al becomes the most beneficial
or the most dangerous technology yet depends entirely on who controls it. In
the wrong hands, technology becomes a powerful modern-day weapon.
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CA’KETAK: Y oBoM pany ce aHamm3upa e(pHKacHOCT MeXa-
HH3aMa 3allTUTE O] 3JI0CTaBJbaka Ha paxy y CpOuju, ca mubem
yHarnpelermba NPaBHOT W OPraHU3ALMOHOT OKBHpA. McTpaxuBame
ce ¢okycupa Ha TMpollece MeHjalrje Kao ajJTepHaTUBHE METO-
Jie pellaBama CIIOPOBAa KOJU MOTY JIONpPHUHETH e(pUKacCHUjeM U
MpaBeHUjeM TpeTMaHy panHuka. [loceOHa maxma ce mocsehyje
YHYTpAIIbUM HpOLeLypaMa Koje MOCIOAABIM MOTY YBECTH Ja Ou
ce CyNPOTCTABHJIM 3JI0CTaBJbatby M 3alITUTIIM CBOjE 3aroCieHe.
Pax Takohe pazmarpa Kako yCIEIIHO pellaBame OBHX IHpoliema
MOKE MTO3UTHBHO YTHLATH Ha PaJHO OKpYXKeHe, cTBapajyhiu 3apa-
BHjy U MPOAYKTUBHU]Y atMochepy. Kpo3 oBy aHanm3zy, Texu ce aa
ce Mpyke KOHKPETHE CMEepHHIE 3a MO00JbIIabe 3alITUTE PaJHUKA
1 TIPOMOBHCAILE OIIITET OJarocTama y pagHoM mpoctopy. Ca oBuM
UCTPXUBAYKUM ITHTAEkEM, pajJi ce HaJoBe3yje Ha 3HAYajHy TeMy
KOja 3axTeBa CBeoOyXBaTaH NPHUCTYM YKJbY4yjyhu 3akoHOIaBHE, Op-
TaHU3alMOHE U COIMjalTHE ACTIeKTe.
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YBOJ

3nocTaBibame Ha pay je 030MIbaH MpoOIeM KOjU MOXKE UMATH JIAIeKO-
CeXHe TMocye/uie Mo 3amnocieHor. [{usb oBor paja je ga UCTpaku CTPYKTYpY
u epukacHocT nocrojehnx MexaHu3ama 3amTHTE OJ1 3JI0CTaBJbabha Ha paly y
Peny6muin CpOuju.

CrpykTypa pajia je MEeTOJMYKH KOHCTPyHCaHa Kako OU ce CHCTEeMaTCKH
oOpanuie cBe pelieBaHTHE TeMe, YKJbydyjyhu mpernusHo onapehuBame mojma
37I0CTaBJ/baba Ha Pajy, LITO je SCEHIMjAIHO 3a Carjie/laBame LEeIOKYITHOT
obuma mpobiemMaTtuke. 3aTUM, paja Mpelasd Ha pellaBame Criopa MOBOIOM
3JI0CTaBJbakba Ha pajy MOCPEIOBAKBEM, HCTPaXyjyhu kako Meaujarija Moxe
CIIY)KHUTH Kao eHKacaH HauMH 3a peliaBame KoHunkara. [lokperame nHrep-
HOT TIOCTYIIKa TIocpeioBama je cieachu kopak y nporiecy, T1e ce aHaIu3upajy
poLeype KOje MOCIOAABIM MOTY YCIIOCTABUTH YHYTApP CBOjHX OpraHHU3aIH]a.
Tok MHTEPHOT MOCTYIIKA MMOCPEIOBaka CE NETaJbHO HCIUTYjE, ca MOCCOHUM
(hoxycom Ha Kopake Koje Tpeba mpeay3eTu Kako O ce OCHrypaia MPaBUIHOCT
W TPaHCHAapEHTHOCT.

KoHauHO, OKOHYame IMOCTYNKa I[OCPEIOBakha IMPEICTaB/ba 3aBPIIHY
(da3y y K0joj ce ouemyje YCHEIIHOCT IMOCTYyIKa M F-ErOB YTHIA] HAa PaaHO
okpyxeme. Pag he Takole pasmoTpuT npeaMeT, koju o0yxBaTa CreUpUIHE
CUTYyallije 3JI0CTaBJbamba Ha Pajy, U IHJb, KOjU je YCMEpEH Ha MPOMOBHUCAHE
3[PABOT M CUTYPHOT PaJHOT OKPYKEHa.

IIpoGiiem ca kojum ce paj OaBH je CIOXKEH U 3aXTeBa CBEOOyxBaTaH
MPUCTYI KOjU YKJbYUYje 3aKOHOJABHE, OPraHU3alMOHE U COI[MjaJHEe acleKTe.
Pag Texxum ma mpyxu jacHe CMEpHHIlE M Tpenopyke koje he mompuHetn
00Jb0j 3AIUNTHTH PaJHUKA O] 3JI0CTaBJbalba Ha pajly M CTBapamwy IMO3UTHBHE
pamHe atmocdepe.

OJPEBUBAILE ITIOJMA
3JIOCTAB/BAIbA HA PALY

3nmocTaBibamkbe Ha pajy je 1mojaBa Koja je MPUCYTHA Y YATABO] HCTOPUJU
JbYJICKOT POJia, O/ KaJa MOCTOjH KeJba MOjeIMHIIA 3a Bianiy, JOMHHAIIMjOM
U TIOHW)KaBambEeM JIPYTHX, KOja MOXe OUTH HM3a3BaHa JbyOOMOPOM, MPIKEHOM,
ocehajem 3aBucth, uta.! Mako je Hacuibe BeKOBMMa OMIIO TIpaTHJal panaa, 6e3
003upa Ha popmy y K0joj ce paj 00aBibao, TEK MOACPHO PAJHO 3aKOHOIABCTBO

! Tnuropuh, C. (2021). 3nociiasmarwe na pagy — KawyuHnu paghoupashu aciexiiu,
JOKTOpCcKa aucepranuja (HeoOjasibena). beorpan: [IpaBuu daxynrer YHuBep3urera y beo-
rpany, 97.
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oBOM (peHOMEHY Jaje MpaBHH M HHCTUTYIHMOHAIHU OKBUP.> Ha pasBoj oBor
npobjeMa yTHIANA je YHECHHIA Ja ce MoBehana KOHKYpPEHTHOCT Ha TPKHU-
mrTuMa, riobanusanyja je cBe Beha, Te Cy mociegulie Tora HECHUTYpHOCT
paJHUX MeCTa M OuYeKHBame (JICKCMOMITHOCTH PaJHHKA, KOje Cy JIOBENe JI0
Belie ydyecTanocTu 370cTaBsbama Ha pay.’

3a OBy HEraTHBHY IpPYIITBCHY I10jaBY IOCTOjE pa3HU H3pa3d KOJH CE
KOpHCTE Yy JIMTepaTypH, a KOjH INPEJCTaBJbajy CHHOHHMME, ajd C€ O] CBHX
u3pasa, TepMUH Mob6uni (mobbing), Nako ped M3 EHIJIECCKOT je3WKa, HajBHIIE
omomahivio y CpIICKOM je3uKy.* YV eHIJIECKOM je3UKy y3 n3pa3 MOOMHT KOPHCTH
ce u u3pa3 6yauni (bullying), koju moapasymeBa (pU3NIKO HACHIBE U MPETHY,
1 KOjH Cce Be3yje 3a HacuJbe y LIKoJiaMa, KOje CIIPOoBOAe hauu jenHu Haj apy-
ruma, Hajuemhe crapuja jgena Haj miahom.” MoOOMHr ce cMarpa MITETHH]jOM
M0jaBOM O] OYJIMHTa, 3aTO IITO C€ CIIPOBOJM CHCTEMATCKH, HA KOMIUICKCHH]H
U CYNTWIHUJU HAYUH, HHIUPEKTHHjE U Tpaje myke. Takohe, MOOMHT ce BpuIu
oJ1 cTpaHe Beher Opoja Jinna, UMa 3a IOCIeUIly HHTeH3UBHU]U CTEIIeH YIpo-
’KaBarba JJOCTOJaHCTBA U 3/[paBJiba M10jEMHIIA, YECTO CE 3aBpIlaBa HAYIITAKHEM
mociia, a HekaJ U caMmoyOucTBuMa. Huje peTKocT Ja je ycMepeH mpemMa OJro-
BOPHUM, CaBECHUM (HIIp. y30yHhUBauYUMa) U CIIOCOOHUJUM paTHHIIMA.S

Crneunuduyna mnpupoga pagHOr OJHOCA, KOjy HajOoJbe H3pakaBa
noapeheHOCT 3amocaeHOr MOCIOAaBYEeBOj (YMpaBibauykoj, HOPMATHUBHO] H
JUCITUILIMHCKO]) BJIACTH, MPEACTaBIba ,,INIOJHO e 3a mopemehaj Mehyipy -
CKUX OJIHOCAa Ha paxy, 300T pu3uKa 1Ia he jaua cTpaHa 3710ymoTpeOUTH CBOja
opnamhema.’

KoudnukT y pagHoj cpeanHu npeacTaBiba Pa3iuKy y BE3U ca CTaBOBHMA,
MHUIBCHUMA U TIEpIIEIHjaMa Koje TIOCTOje Y Be3H ca OPraHUu3aIlijoM paHoT
mporieca U cxBarameM Mehyspynckux omHoca. [IpuroM, KOHQIUKTH HACTajy
Ha pa3HMM HHBOWMA. Ha MHTEPICPCOHAIHOM, OPraHHU3alUjCKOM M WHTEPHA-
IoHaHOM HUBOY. Ca IpyTre cTpaHe, KOH(IUKTH Ce jaBjbajy U Kao pa3iuke y

2 Musosuh, M. (2017). Cygcka sawitiviia 0g 310CHassara Ha pagy, ca aoceoHum
ocepiiom Ha cygceky upaxcy Buwet u Aienayuonoi cyga y Hosom Cagy, mactepcku paj (He-
o6jasisen). beorpan: [IpaBuu ¢axynrer Yuusepsutera y beorpany, 7.

3 Prazetina Kaleb, R. (2012). Oblici mobinga i sudska zastita zrtava mobinga. Poli-
cijska sigurnost, vol. 21, 6p. 4/2012, 824.

4 Muosuh, M. (2017). Op. cit., 7.

5 Tmuropuh, C. (2021). 3nociuasmarwe na pagy — Kwbyuhu pagnoupasu ACUeKiiu,
JIOKTOpCcKa ancepranuja (HeobjaBibeHa). [IpaBau dakynter Yuusepsurera y beorpany, 60.

¢ Jamapesuh, C., boxuuuh, JI. (2019). 3amtura o Hacu/ba U y3HEeMHUpaBama Ha
pany y mehyHapoaHHM MpaBHUM cTaHmapauma. 36opuux pagosa Ilpasnoi gakyniieiia y
Hogom Cagy, 6p. 3/2019, 789.

7 Kosaueuh, Jb. (2016). Ilojam 3nociiasmarma na pagy y 3aKOHOJAGCIBY U CYJCKOJ
upaxcu Petiyonuxe Cpouje, y: Urwatosuh, b. (yp.), Kasnena peaxnuja y Cpouju. beorpan:
[IpaBuu dakynrer Yausep3ureta y beorpany, 217.
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OTIIIITUM CTAaBOBHMA, MUIIJbEIbMMa M BpenHocTiMa. OHHU Cy, OTYA, TIPOU3BOA
PA3THYATUX KYJITYpPOJOIIKMX, BACIUTHHUX, MOPOJUIHUX CHCTEMA BPEIHOCTH.
Konpaukr, npurom, Moxke OMTH KOHCTPYKTHBaH, CTUMyJduInyhu, xoju paha
HOBE HJIeje ¥ BPEJHOCTH, JIOK je 3JI0CTaB/barbe Ha Pajly YBEeK JIeCTPYyKTHBHO,
jep yHHUIITaBa XPTBY, HECHY JTHYHOCT, 37paBJbe, TPOPECHOHATHN HHTETPUTET
U JOCTOjaHCTBO.

3nocTaBibame Ha pajy je y ¢B0joj CylITHHH BuA nopemehaja mehyspya-
CKHMX OJJHOCA U 030MJBHO KpIICHE JIOCTOjaHCTBA Ha Pajy U IpaBa Ha paj, Kao
(byHIaMEHTATHOT €eKOHOMCKO-COLHJjATHOT TipaBa.’ Y muTamy je, TaKie, 00IuK
IICUXOJIOIIKOT y3HEMHpaBama Koje ce morala Ha pagHOM MecTy, y KOjeM
JKPTBA 370CTaBJbalba MOPa OUTH CHUCTEMAaTHUYHO M HEIMPEKUIHO y3HEMHUpaBaHa
TOKOM JIy’Ker' BpeMeHCKOT repuoaa. '’

OnpehuBame MMojMa TICUXWYKOT y3HEMHpaBama Ha paly IpescTa-
BJba HM3Y3€THO MICIHKATaH 3aJaTak, 300T Yera HEKH 3aKOHOIABIM YOIIIITE
He neUHHINY TIPEAMETHH I0jaM, TOK ce BeJlrKa BehinHa OHHX KOjU TO YHMHE
oTpefiesbyje 3a HMIMpOKe AeuHHUNMje, Koje cymoBHMa oMoryhaBajy Quekcu-
OWIHO TyMaueme.'!

3nmocTaBibamke Ha Pajy, Kao IMCUXOJIOMIKU TEPOp Y MOCIOBHOM JKHUBOTY,
HApOYUTO CE OJHOCH Ha HENPHUjaTeJbCKy U HEETHYKY KOMYHHKAIUjy KoOja
j€ ycMmepeHa Ha NEJNOBUT HAYWMH OJI CTPaHE jelHOT WJIM BUINE I0jeJuHAaIa,
YIJIaBHOM TIpeMa jeJIHOM TOjeIMHITY, KOjH je 300T 3J0CTaBJbara CTaBJbEH Y
MO3UIH]Y Y K0joj je becriomohan u y HeMOryhHOCTH Jia ce 0I0paHU OJ] CTATHUX
mantperupajyhux aktuHocTH.'? Koj sxpTBe MoOHHTa 101a3u 10 mopemehaja
pacrosoxema Kao LITO Cy Jelnpecuja, aHKCHMO3HOCT, Kpu3e Iuladya, Haraiu
maHuke. YecTo moia3um 10 MpoMeHe MCHXO(U3NOIONIKE PaBHOTEKE, Kao IITO
Cy mojaBa riaBoOosbe, mopeMehaja crmaBama, BpToriaBmie. Takohe, mMoxe
nohu 1o nmopemehaja MmoHalIama: arpeCHBHOCT — IpeMa JpyruMa uiu ceowu,
nopemehaj y ucxpanu, nopehaHo y3uMame aJIKOXOJIa, MPETepaHo IMyIlIeHe,
HEKOHTPOJIMCAaHO y3WMarhe JEKOBa, M30Jaldja ox Jbyau. HapaBHo, cBe oBe

8 Tnuropuh, C. (2021). 3nocimiasmaree na pagy — Kwyunu pagHoupaeHu aciexiiu,
JIOKTOpCKa Jucepranuja (HeoOjaBibeHa). beorpan: [IpaBau dakynter Yausepsurera y beo-
rpaxay, 108.

® Munosuh, M. (2017). Cygcka 3awitivitia 0g 310CHassarma Ha pagy, ca ioceoHuMm
ocepitiom Ha cygcky upaxcy Buwel u Aiienayuonoi cyga y Hosom Cagy, mactepcku paj (He-
o0jaBieeH). beorpan: IlpaBuu dakynrter YHuepsurera y beorpany, 7.

10 Tnuropuh, C. (2021). Op. cit., 73.

! Kosaueswuh, Jb. (2016). ITojam 3nocitiasmara Ha pagy y 3aKOHOGABCIIBY U CYYCKO]
upaxcu Peiiyonuxe Cpouje. Urwatosuh, b. (yp.), Kasnena peaxyuja y Cpouju. beorpan:
IpaBuu dakynrer Yuusepsurera y beorpany, 219-220.

12 Tnuropuh, C. (2021). Op. cit., 12.

248



C. Ayuh, [Mociayiiak 3awitiuitie 0g 310CHLABHAA HA PAGY HA HUBOY..., CTP. 245-263.

MOCIIC/IMIIE 3aBUCE OJ1 MHTCH3UTETa MOOMHTa, BpeMEHAa Tpajarha MOOWHTA, aju
U JIMYHOCTH MoOepa u kpTBe. '

INcuxu4kuM 3710CTaBIbAEM HA Pajy, y BUJIY MalTpeTHpamba U 3acTpa-
HIMBaba, KOJ KPTBE CE M3a3MBa CTPaxX M CTame MPOJYKEHOT, KOHCTAaHTHOI
cTpeca, unMe ce Bpeha JIMYHOCT, yriie/, JOCTOjaHCTBO, PU3UYKH U TIpodecu-
OHAJIHM MHTETPUTET U 37[paBJbe 3amocieHor.'* Ha npuMep, y pajiHOj OKOJIHHU
n3abpaHa KpTBa 3JI0CTaB/barba Ha pajy He MoXe JOohM 10 peud, CTAIHO je
MPEeKHIajy y TOBOPY WJIM WUTHOPHIIY Kao Aa HE mocToju. PasroBop ce Hario
IpeKnuIa y TPeHYTKY KaJla OHa ylasu y mpocTopHjy. JKpTBY HCKIBYUYjy H3
IPYIITBEHOT XHBOTA HA IOCIy (HIIp. ,,3a00paBe’ ma je M030By Ha MPOCIaBe,
3a0aBe, UTHOPHUIIY Ha may3ama). [lojauaHa je KOHTpoJIa IheHEe IPUCYTHOCTH Ha
MOCITy BHIIEC MM Mame HETO LITO jé TO YOOUYajeHO y JOTHUYHOM OKPYXKEHY.
XKptBy mpemMeniTajy y Kasielapujy yJIajbeHy OJl PaJHUX MPOCTOpHja OCTa-
mux koisera. JloOuja camo OecMHCIIeHE pajiHe 00aBe3e Koje Cy HWCIOJ HeHE
npodecroHaiHe KBanupuKaIje, 3aJaTke Koje He MOXKE PEIIUTH WU CTATHO
no0uja HOBa M HOBA 3ayxema. Y ckpahyjy joj ce BaxkHe unpopmaruje. KprBy
CTAJIHO M3JIAXKY KPUTHUIIH, ONTYXKY]y je 3a MPOIyCTe KOjH C€ HHUCY JOTOIMIIH,
3a OHO MITO je HamaJa4y CKPUBEHO HAMEPHO YKIOHMO HIIH OoImTeTHo. Heyreme-
JbeHO ce 00e3Bpelyjy pesynratu meHor paga. CTanHo Cy IPUCYTHE IIaje Ha
padyH ToBopa, JipXKama, X0/, 0/IeBamba, N3rie/a, MPUBAaTHOT )KUBOTA, HAIINO-
HAIIHOCTH, 10J1a, pace u ci1. lllupe ce HenpoBepeHe riacuHe, KieBeTe, Morpie,
y TOKyIIajy cpamohera KpTBe y3 HETaTHBHO OCBPTArhC Ha IIEITOKYITHHU JKUBOT,
paja ¥ NpUBATHOCT (HIp. M3MUIIJbEHE CEKCyalHe MHTpure). YckpaheHa joj je
moryhHoCT 3a u3BUBCHe. [loHekan ce xopucrte cBa Moryha cpeiacrsa oma-
JIOBaXkKaBama M KPUTUKE, MPETHHU, MUCMEHO U TEIC(POHCKHU, KOjH MHOTO MyTa
mperiasu y Tepop Teiae@oHckuM rmo3uBuMa. [ToHekan ce norahajy u cexcyanHa
u m3muka 3mocTaBibama. L[Uib je MCHUXOMOUIKH MOTIYHO NMOHU3UTH M yHU-
IITUTH KPTBY. '

TakBo crame MmocTaje 3a KPTBY MydHa aroHdja. 300T BUCOKE ydecTalo-
CTH U IYTOT Tpajama HENPHjaTeJbCKOT MMOHAIIAKkA, TO MAITPETHPAHE JOBOIH
10 3HaYajHe MEHTAIIHEe, IICHXOCOMATCKE M COolMjanHe maTme.'® Venen 6e3807b-
HOCTH M OIILITE araTHje, KPTBa HEPETKO MOCTENCHO IpeKHIa Be3e ca CBUM
rpynama ¥ 3ajeJHuIlaMa KojuMa MpHIiaja, ga Ou Ha Kpajy, yciea JyroTpajHor

3 Tommwh, JI. (2014). 3nocraBibame Ha pajy — 3aKOHCKa peryiaTtiBa W OCBPT Ha
3JI0CTaBJbamkbe KeHa. [ 1acnux Ageokauicke komope Bojeogune, 180.

14 Tnuropuh, C. (2021). 3nociuasmarse na pagy — Kmyunu pagroupashu aciiexiiu,
JIOKTOpCKa aucepraiuja (HeoOjaBsbeHa). beorpan: [pasuu dakynrer YHusep3urera y beo-
rpany, 118-119.

15 Koi¢, E., et al. (2003). Mobing. Radna sigurnost, br. 7/2003, 3.

16 Prazetina Kaleb, R. (2012). Oblici mobinga i sudska zastita zrtava mobinga. Poli-
cijska sigurnost, vol. 21, 6p. 4/2012, 825.
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M MYKOTPITHOT MPETPILJBEHOT 3JI0CTaBIbakba, OTIIYHO Ce M30JI0Bala, 0e3 xKeJbe
3a JPYIITBEHUM KOHTAKTOM, aKTUBHOCTHMA K OHMJIO KakBOM 3abaBom.!’

PEIHIABAIBE CIIOPA ITOBOJAOM 3JIOCTAB/bAIBA HA PALTY
METOJ0OM INIOCPEJOBAIbA

[TocpenoBame moapazymMeBa IMOCTYIAK y KOjeM CTpaHe pPamHOT OJHOCA
HaCToj€ Jia pelle Crop myTeM Iperopapama, a y3 nomoh tpeher (tpehux) nuna
KOje My Tpy:ka moMoh y moctusamy criopasyma.'® I[locpeqHuk He periasa crop,
Beh camo cTpaHe y cropy BOAM M ycMepaBa 10 3ajeHHYKOr pemierma. Ce
AKTHBHOCTH HEYTPAJTHOT ITOCPEITHUKA YCMEPEHE Cy Ka TOME J1a JOBEJE CTpaHe
y CHOpy JI0 TOra ja caMme Hal)y pelieme 3a CIIOpHH OJTHOC, Jia OHO IIPEACTaBIba
M3pa3 BUXOBE BOJBC U Ja O3HAYABA TPAjHO OKOHUAme cropa.'® Mako y BeInKoj
MepH 3aBHCH O] OKOJHOCTH CBAKOT KOHKPETHOT CITydaja, MOXe ce KOHCTaTO-
BaTH Ja TIOCPEIOBAhC MOXKE OUTH NPUKIaNaH, a Y HEKHM CIy4ajeBUMa 4aK U
MOhaH METO/I 3a pelllaBamke PaJHUX CIIOpoBa.?’

[lws nocpenoBama je ,,ioMupeme” cTpana y cropy.’! Ilpema Hekum
ayTopuMa, I1UJb MOCPEI0Bamka, OJTHOCHO MEIUjallije je HErOBame MOIITOBAbhA
IpaBa 3allOCICHUX W 3APaBOT paja ca CTAHOBHINTA IIPEBEHIH]E, a HE YCKO
(dokycupame Ha HaJOKHAIy IITETe WIM METUIUHCKY Hery.”” He camo na ce
KpPO3 MHUpEHE MOKe MOCTHhM Jja ce CTamke CTBAPH MAaKCHMAIHO MPHOIMKH
OHOME KOje je MocTojajo mpe KoH(IMKTa, HEro ce oJHocH u3Mehy crpanaka
MOTy aKTHBHO ypehuBatu Tako ma ce ocurypa MoryhHOCT Ja U ajbe HacTaBe
cBoj ogHoc. To je moceOHO OMTHO KO OHUX OJHOCA Y KOjUMa Cy CTpaHKe H
vHave ynyheHe Win MpuMopaHe Ja U HaKOH OKOHYama Cropa AeNyjy Y HCTOj
OKOJIMHH, CTYTIajy y TIOCIOBHE U JINYHE KOHTAKTE, WM YaK 3a)CTHIYKHN ACTY]y
Kao mapTHepu.?

17 Tnuropuh, C. (2021). 3nociasmare na pagy — Kmyunu pagHoupasHu aciexiiu,
JOKTOpCcKa aucepramnuja (HeoOjasieHa). beorpan: [Ipasuu daxynrer YHuBep3urera y beo-
rpaxay, 94.

18 Kosauesuh, Jb., HoBakosuh, V. (2018). MupHO pemiaBame CIOpPOBa MOBOIOM
JUCKPUMUHAIN]E 3aII0CICHUX [0 OCHOBY IOPOJAMYHUX ITYKHOCTH. [Ipaso u tipuspega, vol.
LVI, 6p. 7-9/2018, 455.

¥ Tiiuropuh, C. (2021). Op. cit., 240.

20 Kosauesuh, Jb., Hosakosuh, V. (2018). Op. cit., 455.

2 Tnuropuh, C. (2021). Op. cit., 239.

22 Lerouge, L. (2010). Moral harassment in the workplace: French law and European
perspectives. Comparative Labour Law & Policy Journal, 109.

2 Uzelac, A. (2004). Mirenje kao alternativa sudenju. Mirenje u gradanskim, trgo-
vackim i radnim sporovima, Uzelac, A., Gotovac, V. et al. (ur.). Zagreb: TIM Press, 1-12.

250



C. Ayuh, [Mociayiiak 3awitiuitie 0g 310CHLABHAA HA PAGY HA HUBOY..., CTP. 245-263.

[oxpeTame MOCTyIKa 3a 3aITUTY OJ 3JI0CTaBJbarba KOJ IOCIIOaBIIa,
Kao 1 yderrhe y TOM ITOCTYTIKY, He MOJKe OUTH OCHOB 32 CTaBJbAbE 3aII0CICHOT
y HETIOBOJBHUjH I10JI0XKA] Y MOTJIely OCTBapuBama IpaBa U Ipey3uMarme o0a-
Be3a M OJIFOBOPHOCTH 110 OCHOBY Pajia, IOCEOHO Y BUJLY NMOKpPETamba MOCTYIKa
3a yTBphUBame NUCIMIUIMHCKE W MaTEpHjajHEe OJrOBOPHOCTH 3aIOCICHOT,
HHHUNFpPaka MPEeCcTaHKa PagHOT HIIM JAPYror YrOBOPHOI OJHOCA MO OCHOBY
paza U IporjiaiiaBamba 3amociIeHOr BUIIKOM 3anocienux.”* CTpane y cropy
MOTY OCETHUTH HEKe 0] JOOpOOHUTH 4Yak U ako Mehy mHuMa He Oyae MOCTUTHYT
noroBop, Oyayhu na Beh W camMo mpuOJKaBame CTaBOBAa MOXKE JOIMPHHETH
cMamery MelycoOHuX TeH3uja (300T pemraBama HEKHX CIIOPHHUX IHTama U
OoJsber pazyMeBama CONCTBEHOT 0JI0Kaja U I0JIoXKaja Ipyre CTpaHe), J0K ce
(mpeocraina) CriopHa MUTamka MOTY PELIUTH U IPYyrUM MeTojxama.>

JoOpOBOJBPHOCT, PAaBHONPABHOCT, yUYECTBOBAEKE U IIPHCYCTBOBAILE Y
MOCTYIIKY TOCPEOBamka, HCKIbYUCHEC jaBHOCTH, MTOBEPJHHBOCT M HEIIPHUCTpA-
CHOCT IOCpPE/IHUKA Cy Hadesa IOCTyINKa nocpenoBama. PaBHonpaBHouthy ce
aHyIupa CTBapHH, HEjeJJHAK MMOJI0Ka] MOhM CTpaHa y pagHOM OJHOCY, 3aIlo-
CJICHOT W TIOCJIOJaBIla, M3jelIHAYaBajy Ce EUXOBE MO3UIIMje, oMoryhaBamem
Tpehe, HeyTpanHe CTpaHe Ja WX JOBeIe 10 pemema crmopa. Kama je ped o
JOOpPOBOJEHOCTH Bajba MMaTH Y BHAY Aa KOJ MHTEPHOT MOCTYIKa MOCPENo-
Barba KOJI [OCJI0JIaBlla UMaMO M3y3eTaK 0] Hayena J00pOBOJFHOCTH.?

Ca gpyre cTpaHe, ImocpenoBame HHje NPUXBATIFMB METOJ pellaBarba
CIIOpOBa YKOIIMKO C€ CTpPaHE HE CJIaXKy OKO CBUX OKOJHOCTH ojpeleHor ciy-
Yaja WM jeJlHa CTpaHa oA0Mja Jja aKTHBHO Y4YeCTBYje y MOCTYIIKY WIIH, IIaK,
y BEMY YYeCTBYje Kako OM OAyTOBJIAUMiIa WM OJIOKHMpaa MOCTYMaK WM Ha
JIpyTH HauuH ToBpel)yje Hauer0 CaBeCHOCTH | TOIITerha. >’

Mecto oaprkaBama MOCTYITKA TOCPEIOBAA HITjE IIPEIIM3UPAHO 3aKOHOM,
anu Oyayhu na je ped o HHTEPHOM MOCTYIIKY KOjH C€ BOJHU KOJ MOCTIOJaBIIa,
MECTO O/IpKaBama OW OWIIe TPOCTOPHjE MOCIOAaBIA. YKOJUKO Cy MOCPEe.-
HUIM ofpel)eHu eKCTepHO, He ITOCTOjH TPEMpeKa a e MOCTYTAK MOCPEa0Barha
OJIp)KH y TIPOCTOPHjaMa HEKUX OJ YAPYXKeHa MOCPeIHIKa, YUMe OU ce MOTIIO
JOTPHUHETH JOCICIHU]Oj TPUMEHH Hauena HeMPUCTPACHOCTH Y MOCTYIKY.?

2 T'muropuh, C. (2021). 3nociiasmamwe na pagy — KoyuHu pagHoUpasHu ACUeKiiu,
JOKTOpCcKa aucepTaiuja (HeobjaBibena). beorpan: [IpaBuu dakynrer Yuusepsurera y beo-
rpany, 274.

2 Kosaueuh, Jb., HoBakosuh, V. (2018). MupHO pelaBarme CropoBa MOBOJOM
JUCKPUMHUHALM]E 3a0CICHUX 110 OCHOBY IOPOANYHUX TYKHOCTH. [Ipaso u tipuspega, vol.
LVI, 6p. 7-9/2018, 456.

26 Tnuropuh, C. (2021). Op. cit., 239.

27 Kosauesuh, Jb., HoBakosuh, V. (2018). Op. cit., 458.

2 Tmuropuh, C. (2021). Op. cit., 240.
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HOKPETABE UHTEPHOI' IIOCTYIIKA ITOCPEJJOBAIBA

WHTepHH MOCTyMak MOCpeloBama jeé 3HAa4ajHO CPEACTBO 3allTUTE Y
pyKama 3arocieHHX, aji W MOCJIOJaBla, YKOJIHMKO JKeJU Ja CBoje mpobiieme
W CIIOPOBE peliaBa y OKBUPY Mpeny3eha, rie je OH Taj KOju UMa YIpaBJbauKy,
HOPMATUBHY W JUCLHUILUIMHCKY BJacT. YIIPaBO y TOME MOTY C€ YOUUTH H MaHE
OBHUX TIOCTYIIaKa, jep je MOCPEIHUK Yy BEIWKO] MEPH 3aBHCAH O] MOCJIO/IaBIIa,
Oynyhu na 6e3 meroBe BOJbE U CarjlaCHOCTH HHje Moryhe cripoBecTH MOCTHT-
HYT CIIOpa3yM M Mepe Koje Cy yroBopeHe. Y TakBOj CHUTyaluju, 00aBe3HOCT
HMHTEPHOT TOCTYNKa MOYE 3HAYMTH CaMo IIyKO 3aJJ0BOJbEHE MpaBHE (opme
nuieHe npaBHe cymtude. Ca Ipyre crpaHe, OArOBOpPaH IOCIOJaBall, KOME
j€ MCTHHCKHM CTaJlo 10 KBajuTera MelyJbyJICKHX OJHOCA M pajHe CPeAHHE Y
K0jOj ce Heryje y3ajaMHO MOIITOBame, Ha OBAKBO HaMeTame 00aBe3e, pearo-
Balie Ha MpaBU HAYWH, Y CMHUCIY JKeJbe M BOJbE JIa CC CTBAPHO PEIIN CIIOPHU
OJTHOC, ¥ OTKJIOHE CBH Y3pOIM IOHAIIama KOje MOXE Jla JOBEAC N0 3JI0CTa-
BJbAHhA HA Pajy, jep TAaKBO MOHAIIAKke HUKOM HE JJOHOCH J00pO, a TOHAjMamhe
mocaoaaBiry.”

IIpema oxmpehenum ayropuma, MmociogaBal MMa ONIITY 00aBe3y 1a
UCTPaXH U Npeay3Me aKIHjy YaK U aKo ce Clly4aj CeKCYaJIHOT y3HeMHUpaBamba
JICCHO Ha MTOCIOBHOM IyTy, Ha KOH(GEPEHIMjH WK HA 3a0aBu 3armocieHunx.>

WHTepHHU MOCTyMaK MOCPe/IoBama je 00aBe3aH y CBUM CUTyaldjaMa I/e
Ce Kao JIMIE KOje Ce TepPeTH Ja je MU3BPIIWIO 3JO0CTABJbAIE HE jaBJba OJrO-
BOPHO JIMIIE Y MPABHOM JIMIY HJIU TMPEAY3eTHUK Kao (U3UUKO JuIe. AKO ce
3a U3BPLIMOLA 3JI0CTABIbaha TEPETH OATOBOPHO JIHILIE Y IIPABHOM JIHILY, OJIHO-
CHO TIOCIIOJIaBaIl ca CBOJCTBOM (DM3MUKOT JIMIIA, 3allOCJICHU KOJH cCMaTpa jaa
j€ HM3IOXKEH 3JI0CTaBJhalby MOJXKE IMOTHETH 3aXTCB 3a MOKPETAmEe IOCTYIIKA
MOCpeIoBaka HEIOCPETHO TOM JIMIY. AKO Ce 3a 3J0CTaBJbalbe TEPETH OATrO-
BOPHO JIMIIE y MPABHOM JIHILY, OJHOCHO IMOCJIO/IABAIl Ca CBOjCTBOM (DH3HYKOT
JMIQ, 3aM0CICHH KOjU CMAaTpa Ja je M3JI0KEH 3JI0CTaBJbatby MOXKE, 10 HCTEKa
POKa 3aCTapeyiocTH 3a MOKPeTame MOCTYIKA 3a 3aIITHTY OJ 3JI0CTaBJhamba
KOJ MOCTIOJIaBIIa, KOJU M3HOCHU IIECT MECEIH OJl MOCIChE U3BPIICHE PaIibe
3JI0CTaBJbama, MOKPEHYTH IIOCTYIIAK Mpe]] HaIJICKHHUM cylnoM, Oe3 obaBese
MOJIHOIICHA 3aXTeBa 32 IIOKPETabe IOCTYIKa T0CPEA0Bamka KO/ MocioaBmna. !

¥ Tnuropuh, C. (2021). 3nociiasmarse na pagy — KwyuHU pAGHOUPABHU ACTEKIU,
JIOKTOpCKa aucepranyja (HeoOjasibeHa). beorpan: Ilpasan dakynrer Yausepsurera y beo-
rpany, 249.

3 Steinberg, M. (2017). Strenght and weakness of the Swedish legislation regarding
to psychosocial risks, y: Psychosocial risks in labour and social security law, Lerouge L.
(ed.). Springer, Switzerland, 116.

3 Turopuh, C. (2021). Op. cit., 239.
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[MpaBuiaHKUK O TpaBHJMMa IIOHAIIAKA IOCIO/aBalla M 3alOCICHUX Y
BE3U Ca IMPEBEHIIUjOM M 3alITUTOM OJ 3JI0CTaB/hatba Ha paay yBoau moryh-
HoCT oOpaharba JIUITY 3a MOJPIIKY Y CUTYAIMjH Kaja 3aloCciIiCHH CyMiba Ja je
W3II0KEH 37I0CTaBbamy. Jluie 3a nmoapmky Huje npeapuheHo 3aKoHOM, HHje
obaBe3a mocloiaBlia, aiuu je mobdap ¢uiarep 3a gabe nporecyupame. Kao u
MOCPE/IHUK, Tpebao 0K /1a y:KUBa MHTETPUTET U MOBEPEHE y PAJIHOM KOJIEK-
TuBY. BHpa ra mocnomasail, aid MOXKE TPAKUTUH MHUIBbEHHE CHHIUKATA. >

VYiora nuia 3a MOAPIIKY je, IpeMa TOME, U3y3eTHO Ba)kHA 33 MOCTYIIaK
NpEeBeHIMje 3J0CTaB/baba Ha pajy Koj mociojaBia. themy ce mpeo 3amo-
cienn obpaha, Kajga cyMmba Jia je apecaT 3JI0CTaBJbarba, Te O/ BEIITHHE KA
3a MOAPIIKY Jia T'a caciylla ¥ yIyTH PaJd JaJber peliciha CIOPHE CHTYyalluje
3aBHCH U JIaJbU TIOCTYIAK 3aIITUTE. Y KOJMKO CY JIMIIA 33 MOJPIIKY 100po 00y-
YeHa 3a [IPaBHU M BAaHIPABHH OKBHP CIPeYaBama 3JI0CTaB/bathba Ha Pay MOKE
ce JIECHTH Jia pelle CIOPHH OJHOC HehopManHuM mnocpenoBameM. Crora je
Ba)XHOCT 0oOydyaBama OBHX JIMI[A HECYMIbHBA, jep OJ BEIITHHA, UCKYCTBA U
3Hama JIMIA 32 MOJAPIIKY MOXKE 3aBUCHTH M JaJbU TOK IMOCTYIKA 3aIlTHTE O
3II0CTaBJbakba Ha pajy KoOJ MOCIOaBIa, Te je MOTpeOHO Ja ce o0yKa OBUX
TuIa yBele kao obaBe3a Oyayhum 3akoHCKMM u3MeHama. [Ipema Tome, on
caBeTa JIMIA 3a MOJPIIKY 3aBUCH YMHOTOME JaJbU IOCTYIAK JIUIIA KOje cMaTpa
Jla je azpecar 37I0CTaBJbarba, OJTHOCHO Ja Ju he MOJHEeTH 3aXTeB 3a 3alUTHTY
0J1 37I0CTaBJbakba Ha paay win He.

[MocnomaBan je myxaH jga, 1Mo MpHjeMy 3aXTeBa Y POKY OJ TPH JaHa,
CTpaHaMa y CIOpY MPEUIOKHU IOCPEI0BakbEe Ka0 HAYMH pa3pelliciba CIIOPHOT
0JIHOCA, & TaKOlje MOXKE J]a MPUXBATH 3aXTEB 3a MOCPEAOBAILE U3 WIAHA Y POKY
O]l TpM JaHa. 3aroCieHH KOjH CMarpa Jia je M3JI0XKEH 3JI0CTaBbakby, 3aIo-
CJICHH KOjH C€ TePETH 3a 3J0CTABJbaE U MPEICTABHHK MMOCIOABIA, OJHOCHO
MOCJIOAABAIl U 3aIllOCICHU KOjU CMAaTpa Jia je U3JI0KEH 3JI0CTaBJbamy CIIOpa-
3yMHO ojpel)yjy wim Oupajy Juile 3a Boheme MocTymnKa MocpeoBama, y poKy
O]l TPY JaHa OJ JaHa MMpHjeMa ImpeyIora mociomasmna.

WuTepec jxpTBe 3110CTaBIbamkha M MOCPEIHHUKA je Y TOME Ja C€ ITOCTYIIaK
IITO MPE 3aBPIIH, JOK IMOCIONABAL], YKOJIHKO 3J0CTABJbAKE TPEIy3UMa HEKO
0]l PYKOBOAMJIAIA, YKOJIUKO JKEIIH, MOXKE Ha pa3He HAuYWHE OICTPYHUCATH H
OJIyTOBJIAYNTH TTOCTYTIAK.>

32 Kuhanosuh, O. (2015). Komenitiap 3axona o ciipeuasamwy 310Cassarad na pagy.
Beorpan: Conunjannoekonomcku Caset Penyonuke Cpouje, 34.

33 Tnuropuh, C. (2021). 3nocitiasmarse na pagy — KwyuHiu pagHoupashu aciexiiu,
JIOKTOpCKa aucepraiuja (HeoOjaBsbeHa). beorpan: [pasuu dakynrer YHusep3urera y beo-
rpany, 265.

3* 3aKOH 0 CrpeYaBamy 3710CTaBbarba Ha pany, Cruyocoenu inachux PC, 6p. 36/2010,
un. 15.

3 Tmuropuh, C. (2021). Op. cit., 240.
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[TocTymak BOa# MOCPEIHUK, O KOME Cy C€ CTpaHe y CIIOpY carjiacuie,
a Koju je ozpeljeH o/ CTpaHe MOCIOaBIa, OMIO KA0 MHTEPHU HJIM CKCTEPHH
MOCPEIHUK, TP YeMY [TOCIIO0aBall UMa ariCOyTHY CJI000y Ha KOju HauuH he
YPEIUTH JIUCTY MOCpPEeIHHKA.

3a mocpenHuka Moke OWUTH oJpeheHo, OJIHOCHO W3a0paHo JIHIE Koje
YIKHBA TIOBEpEHE cTpaHa y crnopy. [TocpeHuK ce MOKe n3abpaTH ca CIHCKa
MOCPEIHUKA KOjH Ce BOIM KOJ MOCIOAABLA y CKIAAy Cca KOJICKTUBHUM YIO-
BOPOM, OJIHOCHO KOJ OpraHa, OpraHu3allije WJIM yCTAaHOBE 3a MOCPEIOBabE
y ckiamy ca 3akoHoM. ITocpenHHK ce MOXe M3abpaTd M ca CIHCKa MOCpe/-
HHUKA COIMjAIHO-eKOHOMCKOT CaBeTa CAYMEbEHOI Ha MPEJIOr COIMjATHHX
mapTHepa, Kao M CIKCKA yIpyXKema rpahjaHa Yuju Cy HUIJBEBU YCMEPEHHU Ha
MOCJIOBE TOCPE/IOBama, OJHOCHO 3allTUTE O/ 3JI0CTaBJbarba. [locpeqHuk je
HeyTpasiHa ocoba Koja mocpeayje u3mehy cTpana y cropy y uiby peniaBama
IBUXOBOT CIIOPHOT ojHOca. [TocpesHUK je ayKaH Aa IMOCTyNa HE3aBUCHO U
HenpucTpacHo.”’

[IpenHoCT MHTEPHOT MOCPETHHUKA je TMO3HABamke pajJHE OpraHu3aldje
U BEHOT (YHKIIMOHHUCAHkha, 00Jba JOCTYIIHOCT CTpaHama U JIaKIlIe pHIIaro-
haBame TepMHUHA mocpenoBama. Henocratak je cTpax o[l MPUCTPACHOCTHU, €
003UpOM Jia je MOCPEIHUK 3alOCICH KOJ MOCIOAaBIa, IITO ra, eBEeHTYAIHO,
MOXK€ YMHHUTH 3aBUCHUM O] mera.”® VHTepHH MOCpeAHUIHM, IPUTOM, MOTY
na mpoly oOyke 0oJ1 3Ha4yaja 3a MPABHUIHO MOCTYIAKkE Y MOCTYIKY MOCPEI0-
Bama y CIIOPOBHMA [TOBOJIOM 3JI0CTaBJbatha HAa PaJly, alld je MPeropykKa ja ce
M3MEHAMa U IOMyHaMa MEpOJaBHHX IMPOIKCa YTBPAU 00aBe3a ycaBpIliaBamba
MOCPE/IHMKA y 00J1aCTH MEIMjalije U CrpevaBama 3J10CTaBbamba Ha paay, Kako
01 BaJbaHO, KBAJIMTETHO, OJI'OBOPHO M CABECHO MOTJIH J1a OIrOBOPE 3aXTEBUMA
OBaKBHX IOCTyIaka.>’

ExcrepHu mocpeIHuI MOTy ce Oupartu ca Jucte Acolyjanuje Meauja-
Topa, PemyOmuykor mentpa 3a menujanujy, ColmjamHO-eKOHOMCKOT CaBeTa,
CIUCKa MeIMjaTopa MpH CYAOBHMA, JINCTH YIpYyXema Koja ce OaBe mocpe-
noBameM. [IpeHOCT eKcTepHe Meaujaiuje je npodecroHanu3aM U UCKYTBO
MOCPETHIKA, OIIITE TO3HABAKE MEHTAIHOT CKIIONA XPTBE U MOOepa, MOCTyKa
pazay CriopoBHMa ca elieMeHTHMa aQ)eKTUBHOT ITOHAIlIaba U OTITyHa HEe3aBH-
CHOCT OJ1 TIOCJIO/IABIIA, jep HUje KO/ Hhera 3alociieH. AHIa)KOBambe MOCPEHUKA

3¢ Tnuropuh, C. (2021). 3nocitiaswamwe na pagy — Kmyunu pagroupashu aciiekiiu,
JIOKTOpCKa Jucepranyja (HeoOjaBibeHa). beorpan: I[IpaBun dakynrer Yuusepsurera y beo-
rpamy, 241.

37 3aKk0H 0 crpeyaBamy 3J10CTaBJbarba Ha pany, Cuyocoenu iacnux PC, 6p. 36/2010,
uiL. 16.

3% Kuhanosuh, O. (2015). Komenitiap 3axona o ciipeuasamwy 310Caemama na pagy.
Beorpan: Couunjannoekonomcku Caset Penyonuke Cpouje, 38.

¥ T'muropuh, C. (2021). Op. cit., 240-241.
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KOju ce mpodecroHanHo 6aBu mocpemoBameM miaha mociaomasail.** To Moxe
HAa IPBH TIOTJIE] TOBECTH Y CYMEbY EHHXOBY HEHNPUCTPACHOCT, alk TO CY IMPO-
(decuoHaNIIM KOjU MOpajy Ja ce IpUIp)KaBajy eTUYKOr KOJAeKca MOCPeIHHKA,
TE€ YKOJIUKO MPEKpIIIe HeKa oJ 0JroBapajyhux mpasuia, MOTy OUTH H30pHCaHU
U3 perucTpa mocpeanuka.!

[ToBepeme y CTPYYHOCT U HEMPHUCTPACHOCT IMOCPEAHUKA IPECYIHO je
3a TOK W UCXOJ mocpenoBama. OH Tpeba na Oyae ocoba HECHOPHOI eTHY-
KOT MHTETPUTETa M ayTOPHUTETA, HEMPHCTPACaH Ha Ny, a He JACKIapaTHBHO.
[ToxkespHO je 3HamE y 00JACTH pajHOT 3aKOHOIABCTBA, PAaadl pa3TpaHUUCHHa
3JI0CTaBJbaba Ol IPYTUX KPLICHA MpaBa 1o NOCCOHUM 3aKOHHMA, TI03HABAIHE
MICUXOJIOTHje MOOepa U KPTBE, CCH3MOMIUCAHOCT 3a Pajl ca XXpTBama, Ipero-
3HaBamke MOJIENIa TOHAIAmkha U TOCIEINIA KOje MpaTe 3JI0CTaB/bathe Ha paay
Ka0 MHAMKATOpa ITOCTOjamka 3II0CTaBJbarha Ha paly WK 310ymoTpede mpasa Ha
3alITUTY OJ] 3JI0CTaBJbarha Ha paay M BEHITHHE KOMYHHUKAIHje, paad HEyTpa-
nrcamba aeKTUBHUX MMOHAIIAbA YUYSCHUKA Y OCTYIKY. ¥

TOK UHTEPHOI" IIOCTVYIIKA ITIOCPEJOBAIbLA

IMocTymak mocpenoBama je 3aTBOPEH 3a jaBHOCT. [lojaly NPUKYILUbEHH
y TOKy MOCpEJOBaa TajHa Cy W MOTY C€ CAOoIIITABATH CaMO YYEeCHHIUMA
y NOCTYIKY M HAMJIEKHUM IpKaBHUM OpPraHMMa y BE3U Ca IIOCTYIIKOM 3a
3aIITUTY OJ1 3JI0CTaBJbama.*

V 3axTeBy 3a MOKpETamhe MOCTYIKA 3a 3aIlTHTY O 3I0CTaBJbamha Tpeda
Jla ce HaBeay: MOJAlK O MOJHOCHOIlY 3aXTEeBa, MOJAIM O 3alOCICHOM KOjU
cMarpa Jia je M3JI0KEeH 3JI0CTaBJbamy, aKo HHje MOJJHOCHIIAL] 3aXTeBa, MOl
0 3arOCJCHOM KOje Ce TepeTH 3a 3JI0CTaBJbabhe, KpaTak OMWC IOHAlIamka 3a
KOje ce OINpaBJaHO Bepyje Ja MpeAcCTaBiba 3JI0CTABJbaAkE, TPAjahe U ydecTa-
JIOCT TIOHAIIAKkA KOje Ce CMaTpa 3JI0CTaB/hAkbEeM y3 JaTyM Kajia je MOCIembU
OyT yYHEEHO TO TMOHAIIAkhE M JIOKa3W (CBEIOLH, IMHCaHa OKyMEHTAIH]a,
JICKApCKU W3BEIITAjH, T03BOJHECHH ayAUO0 M BHIEO 3aMUCH | 1p.).*

40 Kuhanosuh, O. (2015). Komenitiap 3axona o ciipeuasaiy 310Ciassaibd Ha pagy.
Beorpan: Coumjannoekonomcku Caset Peny6muke Cpouje, 38.

4 Tiiuropuh, C. (2021). 3nociuaswarse na pagy — KwyuHu pagHoupasHu Aciiexiiu,
TIOKTOpCKa maucepranyja (HeoOjaBibeHa). beorpan: [lpaBuu dakynrer YHuBepsurera y beo-
rpamy, 242.

42 Kuhanosuh, O. (2015). Op. cit., 39.

43 3aKoH 0 cripeyaBamy 3710CTaBJbaba Ha pany, Cnyowcoenu inacnux PC, 6p. 36/2010,
u. 17.

# T'muropuh, C. (2021). Op. cit., 247.
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[Tocpennuk je myskaH Ja MOCTYIMAK BOAW MO HAYETy XUTHOCTH M OKOHYA
ray poky o 8 gaHa, KOjU C€ U3 ONMpaBJaHUX PasJiora, y3 CariacHOCT CTpaHa
Moxxe npoxayxkuti a0 30 nana. [ocpenHux Tpeba aa ce, 6e3 oayrosiauemna,
yIO3Ha ca CBMM OKOJIHOCTHMa CIIOPHOT OJHOCA M [la IOMOTHE CTpaHama Jia
Haljy pememe — o0jammembuMa, YKa3HBambeM Ha OKOJTHOCHOCTH KOje HUCY Y
CKJIay ca 3aKOHOM HIIM ITO/I3aKOHCKUM aKTUMa U Jia, HeMPUCTPACHUM IOHA-
HIakEeM, PACTEPETH MOCTYIaK EMOIMOHAIHOT Haboja, Koju npatu nopemehene
Mehysbyacke omHoce, Kako OM cTBOPHO MOTYNHOCT O0jeKTHBHOT HPUCTyIa
OKOJHOCTHMA. 3akoH oMoryhaBa ydemrhe cWHAWKAaTa y MOCTYIIKY ITOCPEIO-
Bama, paayl 3alITHTE MPpaBa 3alOCICHOT, ali CaMO YKOIHUKO 3aIllOCICHHU, KOjU
cMaTpa 7a je 3710CTaBJbaH, TO TPaxu.*

CrpaHe MOTy Ja ce crmopa3yMejy O HauyMHy Ha KOju he ce moctymak
MTOCPEIOBamha CIIPOBECTH. AKO CTpaHe HE MMOCTUTHY CIOPa3syM O HAYUHY CIIPO-
Bolherba mocTynKa, mocpeAHUK he CripoBecTH MOCTyIaK MOCPEIOBakha HAa HAYNH
KOjU cMaTpa Ja je oarosapajyhu, uMmajyhu y By OKOIHOCTH CIIOPHOT OJJHOCA
U MHTEpece CTpaHa y CIopy, Y3 MOIITOBame Hayesla XUTHOCTH. [locpenHuk
MOJKE J1a BOJH 3ajeTHHYKE M OJBOjEHE Pa3roBOpE ca CTpaHama y CIopy, Kao
U Ja y3 CariacHOCT jelHe CTpaHe APYTroj MpeHece W MPeJovd IMpeIiore U
CTaBOBE O IOjeJIMHUM NMUTamHMa. [locpeJHHK MOXe Ja Jiaje Mpeaior Mory-
hux HayKMHa 3a peliaBame CHopa, ajld He MOXKe CTpaHama y cropy Ja Hamehe
pememe. YKOIMKO OLEHH Ja MPETH OMAcCHOCT O]l HAcTylama HEHaKHAIUBE
IITEeTe 3aIOCICHOM KOjU CMaTpa Jia je HM3JI0KEH 3J0CTaBJbay, MOCPEIHHUK
MOXe TOCIIOJaBIly AOCTABUTH O0pa3NoKeHy MHHUIMjATHBY 3a Ipeay3nMame
oapelheHnX Mepa 0 OKOHYama MOCTYIKA 3 3alITUTY O] 3110CTaBJbarba.*t

[Toctynak mocpenoBama Tpoiazdw Kpo3 ¢dasze (MOYHme 3aje THHYKUM
CaCTaHKOM paJy JIETHTUMHUCAKka CTPaHA M JOTOBOpA O MPaBIIMMA ITOCTYIIKA,
MOTOM ce IpolieM naeHTHUKYje, aHalIu3upa W Hajuase ce INPUXBaTIbHUBE
ommuje 3a cropasyM. [locpennuk Tpeba 1a moMorHe y Gopmyniucamy Crio-
pasyMa, HE cMe yTHIAaTH Ha calupkaj, ajlil MO)KEe KaHAINCAaTH — YKa3WBamHEM
Ha HE3aKOHHTOCT, HEPEATHOCT M HEPAIMOHATHOCT NOjeAMHUX BOJHA/KEJba.
INocnenma daza mocpenoBama je 3akJbydrBamke CIOpazyMa, ako IT0CPea0Bame
ycre, win o0ycTtaBa, ako He yere.?’ Ha 3aksbyumBarbe, EjCTBO U TPECTAHAK
CTIIOpa3yMa 3aKJbY4EHOT Yy TOCTYIKY ITOCPEIOBama CXOTHO CE MPHUMEHY)Y

4 Kuhanosuh, O. (2015). Komenitiap 3axona o cipeuasary 310CHA6/HAA HA PAJ).
Beorpan: Counjannoekonomcku Caset Perryonuke Cpouje, 40.

46 3aK0H 0 crpevaBamy 3710CTaBIbarba Ha pany, Cuyowcoenu inachux PC, 6p. 36/2010,
. 18.

47 Kuhanosuh, O. (2015). Op. cit., 41.
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onpende 3akoHA O OOJNUTAMOHWM OJHOCHMMa KojuMa ce ypehyje BaHCYI-
CKO TIOpaBHambe.*

IMocpenHuk Mosxke c10060AHO Aa OUpa HAUMH Ha KOjU he BOJUTH MOCTY-
nak, OWJI0 Ha 3ajelHUYKUM WM Ha OJ[BOJCHUM CACTaHIIMMa. YKOJIHUKO Ce
cacraje ca CTpaHaMma cIopa OJIBOjeHO, IOCPEIHUK MOpa Ja BOJU padyHa IITa
MPEHOCH APYTOj CTPAaHU M J1a JIM 38 TO MMa CarilaCHOCT, AaKIIe, BPJIO je BaXKHO
Jla MOCPEIHUK IMPEHOCH IMPEIJOre M CTaBOBE O IOjCIUHHMM IMUTAmbHMA, y3
carnacHocT ojpeleHe crpane. Ha ofBojeHMM cacTaHIMMa TIOCPEIHUK ca3Haje
y3pOKe criopa, IITa je OMo OKUIad KOjH je JOBEO JI0 CIIOpa, IOK Ha 3aje THUYKUM
cacTaHIIFIMa HACTOjH J1a IOBeNIEe CTpaHe 10 JoroBopa. [locpenHuk pamuoHam-
3yje CTaBOBE CTpaHa, KOjH Cy MOHEKAJI IT0JI HEraTUBHIM €MOTHUBHUM HabojeM,
YaK ¥ UPAlMOHAIHH, TIOMa)Ke Y aHAJIM3H MIPEAJI0KEHHUX pelleha, ykazyjyhu Ha
HE3aKOHMTOCTH, HEPEaTHOCTH, HEEKOHOMHUYHOCTH, Ka0 U MpEJiore peliena
KOja Cy TCIIKO OCTBAapHBa y IpaKCH, MoOMaxe y (GopMyiHcamy cropasyMa U
MeXaHM3aMa 33 HaJ30p HaJ IPHUMEHOM criopasyma.*’

YKOJIHMKO MPOIICHH J1a je Y TOj (a3u MOCTUTHYT MAKCUMYM CarlaCHOCTH
BOJbA, TIOCPEIHUK MOJKE MPEUIOKUTH CTpaHaMa Jia 3akJbyde CIOopa3yM KOjuM
OU IeMMMUYHO PEIIIIH CIIOp, Y Iy 33 KOjU Cy Ce TOTOBOPWIIH 1A j€ HEeCIO-
pan. OBy MmoryhHOCT 3akoH He mpeABUha MU3PUUUTO, alld CE CBAKAKO MOXKE
mpUMEHNTH, He yckpahyjyhu moryhHocT na ce y apyrum aenoBnma ooe36enu
CyJCKa 3ammTura.>”

VY moctu3amy IUJba MOCPEIOBamka — 3aKJbYUYCHY MPHUXBATIBUBOT CIIO-
pasyma 3a obe cTpaHe, NMOCPEAHUK MOXKE BOJWUTH 3ajeJHUYKE M OJBOjeHE
pasroBope, akKTUBHO YYeCTBYjyNH y OTKpHBamby CYMITHHE U y3pOKa CIIOPHOT
OJIHOCAa XpoHoJorujoM jorahaja, mpu yemy Tpeba &a JonpuHece NPUOIHU-
JKaBamkby M pa3yMeBamy CY4YeJbCHHX CTaBOBA W HM3HAJAKEHY KOMIIPOMICA,
noutyjyhu uHTEpece crpana.’!

VY 0/1BOjeHHUM pa3roBOpHMa, MOCPETHUK MOXKE YTBPAUTH (PIIeKCHOMITHOCT
cTpaHe, MOTYhHOCT TOMyIITama WM pasjore HempuxBarama y onpeheHum
NIEIOBMIMA M TIPEJIOYUTH IOCIEIHIe KOHKPETHOT cTaBa. [locpenHuk HE cMme,
0e3 omoOperma, MPEHOCUTH CTAaBOBE Ca OJBOjEHUX CacTaHaka IPYruM yue-
cHuIMMa (To OM Omia moBpeja Havela MOBEPJbUBOCTH), &l aKO cMmarpa Ja
OM M3HOUICHE HEKE YMIH-CHHIIE TTOMOTIIO XapMOHU3IUJH W PEUICHY CIIOpHE

4 3akoH 0 mocpenoBamy y pemaBawy crnopoBa Cuyocbenu inachux PC, 6p.
55/2014), un. 28.

4 Tnuropuh, C. (2021). 3nociuasmarse na pagy — Kmyunu pagrnoupasHu aciiexiiu,
JIOKTOpCKa aucepraiuja (HeoOjaBsbeHa). beorpan: [pasuu dakynrer YHusep3urera y beo-
rpany, 245.

0 Kuhanosuh, O. (2015). Komenitiap 3axona o ciipeuasamwy 310Cassara na pagy.
Beorpan: Counjannoekonomcku Caset Penyonuke Cpouje, 41.

U Ibid., 42.
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CUTYyaIlHje, MOXe TO MPEJIOYNTH, ca IIJbEM J1a TOOHUje carjJacHOCT Ja MpeHece
onpehene ymmeHNIe U cTaBoBe. Kako je jemaH oa y3poka 3J10CTaBJbama Ha
pajy u Jiollla KOMyHHUKaluja, ToCpeTHUK Tpeba J1a TOMOTHE U 'y (hOopMyJIHcamby
3aXTEBa, paAlkU M YHICHHUIA KOje MOTY OMTH pa3MaTpaHe Ha 3ajeJHHYKUM
cacTaHuMa.>?

[ocpennuk, makie, ycMmepaBa IIOCTYIaK IIOCPEIOBama JIOTOBOPOM
ca cTpaHama y IOCTYIKy, HacTrojelin ja penakcupa eMOLMOHAJHOCT, Hera-
TUBHOCT W HEPEATHOCT y OYEKHBambMMa CTpaHa, Tpynehu ce na ux ycMepu
MIPBEHCTBEHO Ka PEIehY, Y3 HEYTPaTHCAhE JKeJhe 32 OCBETOM U I00eI0M HaJ
JPYroM CTpaHoM.>

OH He MOXe HaMeTaTH HU JOHOCUTH PELICHa, jep je cliopa3yM BajbaH
W TNPaBHO WCIIPaBaH CaMO aKo MpeJCTaB/ba CarjlaCHOCT BOJbA — CTpaHa
MOTIUCHAIA, YYECHUKA y TocperoBamy. MehyTum, yrnora mocpenHuka y
H3HANaXewy u m300py MoryhHocTH Koje he campikaTé criopasyMm 4ecTo je
Ipecy/iHa, jep HePUCTPACHO U HEyTPaIHO Ipe/ioYaBa peaiHe MO3UIHje CBUX
y4ecHHKa, ra fie MOCTUTHYTH criopa3yMm OMTH OCTBAapJbUB y MPUMEHH.>

OcuM TOTa, ITOCTYTIAaK MOCPEOBaka MOKE C€ OKOHYATH M Ha HAYWH Ja
HEKa O] CTPaHa y MOCTYIKY IOBYYE CarIaCHOCT O U300py MOCPEAHUKA, HAKOH
4era IOCPEIHHK JOHOCH O0aBeIlTeHe M JOCTaB/ba I'a CTpaHaMa y CHOpy U
nocnonasny. Vcro obaBeriTeme JOHOCH M MOCPEIHUK Y Cllydajy Aa MOCTy-
MaKk MocpefoBama HHje YCIEeo, jep Ce CTpaHe HHCY carjlacuie O JMIHOCTH
mocpeTHuKa. >

INocTynak mocpemoBama MOXKe c€ OKOHYATH U OJIYKOM IOCpPEIHHKA O
o0ycTaBH ITOCTYTIKA, jep AaJbH MOCTYTAK HUje onpaBjaaH, Oyayhu ma cy cTpane
U JaJjhe Ha CBOjUM IOYETHUM TO3UIMjaMa U J1a HeMa IIPOCTopa 3a IoMepare,
MOMYIITalkhe W NPUXBaTakbe MUHHMYyMa Ipeiora CYNpOTHE cTpaHe. Y oba
OBa clydYaja, Kaja IMaMo H3jaBy CTpaHE O OAYCTajamy OJ aJber MOCTYIIKa, O
4YeMy IOCPEHHK JOHOCH 00aBeIlITeHEe, Kao M Yy CIy4ajy OJUIyKe IMOCPEIHHKA
0 00ycTaBH MmocTymnka, cmarpahie ce a mocTynak mocpenoBama HUje ycneo.>

Jloka3u Koju ce MOTy KOPUCTHTH Y MHTCPHHM IOCTYIIIMMAa IOCPEI0-
Bama YTBphYyjy ce Ha IOYeTKy I0Cpe/oBama ca CTpaHama y IOCTynKy. To
MOTY OWUTH CBHM 3aKOHHUTH JIOKa3H, Ka0 MEIUIIMHCKA JIOKyMEHTaIlhja, HU3jaBe
CBE/IOKa, MMEjI KOMyHHKaIMja, CMC Topyke u cimaHo. Omryka XpTBE Ia

52 Kuhanoswuh, O. (2015). Komenitiap 3axona o ciipeuasamwy 310Claemama Ha pagy.
Beorpan: Counjannoekonomcku Caset Penyonuke Cpouje, 41.

53 Tiuropuh, C. (2021). 3nociniasmarse na pagy — KawyuHu pagHoupashu aciieKiiu,
JOKTOpCcKa aucepranuja (Heobjasibena). beorpan: [IpaBuu daxynrer YHuBepsurera y beo-
rpany, 246.

¢ Kuhanosuh, O. (2015). Op. cit., 42.

53 Tnuropuh, C. (2021). Op. cit., 246.

% Ibid.
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MPOrOBOPH O TOME INTO jOj CE JellaBa W CBEIOKA Jia TO MOTBPJE, BPIO Cy
TEIIKe OJJIyKe, jep YBeK Hoce ca coOoM cTpax on ommaszzae. Ctora je TEmKo
00e30e1TH M3jaBe CBEIOKAa, KAaKO Y MHTEPHOM IOCTYIKY KOJ MOCIOJaBLa,
TaKO W y CYJICKOM IIOCTYIIKY 3@ 3allITUTY O/ 3JI0CTaBJbabha Ha pajy.”’

OKOHYABE MMOCTYIIKA MOCPEJOBABA

[octynak mocpeaoBama OKOHYABA CE Yy POKY Ol OCaM PaJHHUX JaHa O]
naHa onpehuBama, 0HOCHO M300pa MOCPETHUKA: 3aKJbyUYHBakEM MUCMEHOT
criopazyma u3Mel)y cTpaHa y cropy, OJUIyKOM IMOCPEIHHKA, MOC/e KOHCYII-
Tallje ca CTpaHaMa, Jia ce MOCTyIak o0ycTaBjba, jep Jajbu MOCTYIAaK HUje
OlpaBlaH, OJHOCHO H3jaBOM CTpaHE y CIOpPYy O OXIyCTajamy OI JaJber
noctynka. 13 onpasiaHux pasyiora pok 3a OKOHYame MOCTYIKa MOCPeI0Bamka
MOXe ce HpOJYXUTH Ha MakcumaiHo 30 nmaHa on naHa ojpehuBama, onHO-
cHO n3bopa nocpenHuka.”® CmaTpa ce ja MOCTyIaK IoCpPe0Bamba HUje YCIIeo
aKo CTpaHe y CIopy He oJpele, OMHOCHO He n3adepy mocpenHuka,” ogHOCHO
0JUTyKOM IIOCPEHHUKA, TOCIIe KOHCYJITAIMje ca CTpaHama Jia ce MOCTyIaK 00y-
CTaBJba jep JaJbU MOCTYIAK HHjE OMpPaBlaH, WIK M3jaBOM CTpaHE Yy CIOpPY O
oJlycTajamy OJ AaJber mocTymka.*

VY cnyyajy 3akJbydnBarma MUCMEHOT CIIopa3yma u3Mely crpana y cropy,
MOCJIOIaBAll je Jy’KaH Jia MOJHOCHOILY 3aXTeBa U 3aIllOCJICHOM KOjH cMaTpa Jia
j€ M3JI0KEH 3JI0CTaBJbakhy aKO HHUjE MMOJHOCHIIAI] TOT 3aXTeBa, JOCTaBU 00aBe-
IITEEbE JIa MTOCTYIAK MOCPeIoBama HUje ycreo.f!

CropazyM HapOYHMTO CaapXKH Mepe Koje Cy yCMepeHe Ha MpecTaHak
MOHAallaka KOje MpPEeACTaB/ba 3JI0CTABJbAE, OJHOCHO HCKJbydewme Moryh-
HOCTH HAacTaBJbala TAKBOI' TOHAIlIamba — 3JI0CTaB/barba. J[ejcTBO criopazyma
MOCTUTHYTOT y TIOCTYNKY ITOCPEIOBama 3aBUCH O] BOJbE CTpaHa y CIIOPY, aKo
je cmopazymoMm obOyxBaheHO ypehuBame mMoHamama y BUXOBOM MehycoO-
HOM ozaHocy. CriopazyM Moxke cajp)KaTH IMpPEropyKe MOCIOJaBIly Y IOTJIeny
OTKJIalkakha MOTYNHOCTH HAacTaBJbaka 3JI0CTaBJbama (IIPEMEIITaj 3amocie-
HOT y JIPYTY paAHy OKOJHHY WJIH JpyTe Mepe Koje ce THUy CTaTyca W IpaBa

37 I'muropuh, C. (2021). 3nocitiasmare na pagy — Koyunu pagHoiupasiu acUeKiiu,
JIOKTOpCKa maucepTanuja (HeoOjaBsbeHa). beorpan: [pasuu dakynrer YHuBep3urera y beo-
rpany, 248.

58 3aKOH 0 CrpeYaBamy 370CTaBsbarba Ha pany, Cruyocoenu inachux PC, 6p. 36/2010,
. 19.

* Ibid., un. 15, ct. 3.

0 Ibid., un. 19, cr. 1, 1. 2. 1 3.

o Ibid., un. 19, cr. 1, 1. 1.
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cTpana y cropy). [locmomaBam Moke IPUXBAaTHTH HaBEICHE MPEMOPYKE aKo
CY Y CKJIaJy ca 3aKOHOM H HETOBOM MOCIOBHOM IOIHUTHKOM.%

Criopa3zyM MOXe caAp:KaTH U IPENopyKy MOCIOAABIly, KOjoM Ou Tmpe-
BEHHUPAO Jajbe 3JI0CTaBJbamkE¢ Ha paay, OWIoO Mpema JHUIYy Yy MOCTYIKY MU
reHepanao. OBa mpernopyka Huje obaBesdyjyha, yKoIuKo mociojaBal cMarpa
Jla OHa HHje Y AyXy HOCIOBHE ITOJIUTHKE U Ja OM eeKTH mpHuxBaTama Ipero-
pyke OMIM Hecpa3MepHO Malld y OJHOCY Ha mopeMehaj koju Ou M3BpIICHEM
MPernopyKke MOTao HACTATH y MOCIOBamwy (HIIP. TO Ou OO MpemeniTaj pyKoBo-
JMOIIa CeKTopa, 300T MoOMpama jeHOT OJ] 3arociieHux). M oBae moiasu 1o
M3paxkaja BENITHHA IOCPEIHUKA, KOjH OM Tpebalio Ja Halje u npe/uioku Mepy
KOjOM ce HajOoJbe MMOCTHIKE 1IUJb,  HajMarhe pEMETH Ipoliec paja.®

Maya 3akoH M3pHUUTO He TMpenBuba, alu M HE HCKJbydyje Ja CTpaHe
MOTY CIIOPa3yMOM YPEAHTH U IPyTe OKOJTHOCTU KOje ITOTPHHOCE MOOOJbIIAKY
MelyJbyAckuX ofgHOCa W yOnakaBamy WIN YKIamkamy MITETHE IOCICIHIIE,
yKJbYydyjyhu martepujanHy, HeMaTepHjaJHy U EMOLMOHANHY CAaTUC(AKIU]Y
JIMIA KOj€ j€ TPETPIIENIO 3JI0CTaBbarbe.

Crpane cropa3yMoOM MOTYy IOCTHhH CarJiacHOCT IO CBHM OCHOBHMa
TykOeHor 3axTeBa. HaumH obemrehema nHIa Koje je TPIENIO 37I0CTaBJbaAE
CTpaHe MOTY YpPEAHUTH y OKBHPY CBHX JOMYIITEHUX TUCIIO3UIIHMja, Y CKIAIy
ca jaBHUM wuHTepecoM. Ha Taj HauMH cmopasym MoOXe TPajHO M KOHAYHO
PEIIUTH CBE CIIOPHE CHUTYAIMje W MOCIEINIE 3I0CTaBJbamba W MPEAYNpPeaUTH
CYJICKH cIiop.%

IIpaBo Ha mHOAHOIIEHE 3aXTeBa 3a 3ALITUTY OJ 3J0CTABJbAA KOJ
Moclo/iaBna (3aXTeB MOXE TOJHETH 3alloCiIeHM KOju cMmaTpa Ja je H3Jo-
JKCH 3JI0CTaBJbalby, MPEACTAaBHUK CHHAWNKATA, JIUIE HAUIC)KHO 3a IOCIOBE
0e30eIHOCTH U 3/IpaBJba HA Pajay, IPEACTABHHUK 3aMOCICHUX 32 0e30eIHOCT U
3/IpaBJbe Ha paay WU oA00p 3a 0e30eIHOCT U 3/paBJbe Ha pady, y3 NHUCMEHY
CarJacHOCT 3alOCJICHOT KOjU cMaTpa Ja je M3JI0XKEH 3JI0CcTaBihamy)® 3acra-
peBa y poKy Of IIeCT MECEeNH OJl AaHa Kaaa je 3JI0CTaBJhbame yUHmeHo. Pok
MOYUIbE J]a Tede OJ JaHa Kaja je IMOCICABHU IIyT M3BPLICHO ITOHANIAme KOje
MpeaCcTaB/ba 3JI0CTaBJbaE. 32 BpEME Tpajamba poKa M 3a BpeMe Boljema
MOCTYIIKA IOCPEIOBaa HE TEKYy POKOBH 3aCTapeloCcTH IPOMHCAHU 3aKO-
HOM 3a yTBphUBame OIrOBOPHOCTH 3aIllOCICHOT 32 HEMOIITOBAIE pasIHE

2 3aK0H 0 cpeyaBamy 3J0CTaBbama Ha pany, Cuyocoenu inacnux PC, 6p. 36/2010,
. 21.

9 Kuhanosuh, O. (2015). Komenitiap 3axona o ciipeuasary 310CHa6bama HA pagy.
Beorpan: Counjannoekonomcku Caset Peryonuke Cpouje, 45.

4 Ibid.

5 Ibid.

% 3aKoH 0 crpevaBamby 37I0CTaBlbaba Ha pany, Op. cit., wi. 13. u wi. 14, c1. 1.
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JHUCIHUIUIMHE, OJJHOCHO TIOBpeay pajHe ayx)HOcTH.®” POk ol miect mMecenu oj
MOCIEIbET 3JI0CTaBIbaka j€ MPEKIy3uBaH. [IpeTX0IHO Tpajame 3I0CTaBIbarbha
Ipe/CcTaB/ba KBAIN(UKATOPHY OKOJIHOCT, jep MOroplIaBa MoJIoXkKaj JUIA Koje
je TPaKmIIo 3aIITHTY U caMy MOCJIEIUIlY, KOJ HaKHaE mTeTe moBehara u3HOC.
3a Bpeme mocpeaoBama KOJ MOCIOIaBIa pOK HE Teue, IITO je BaKHO y CIy-
9ajy TOKpeTama CYACKOT IMOCTYIKa, jep Ce POK 3aCTapelloCTH IPOIyXkKaBa 3a
Taj mepuol. 3aKoH O paay MO3Haje Cy0jeKTHBHU M OOJEeKTHBHHM POK y KOME
ce MOXe TIOKPEHYTH MOCTYIAaK 3a yTBphUBamEe MOBPEC pPagHe TUCHUILUINHE U
pajHe Iy>KHOCTH (TPH Mecella o]l Ca3Hama Koja MOT'y OMTH OCHOB OTKa3a N
IIeCT MECEI O JaHa KaJa ce HaBeleHa moBpenaa aecmia). OBH pOKOBH IMpeI-
Bubenu cy ui. 184. 3akoHa o pany, a Be3yjy ce 3a 0TKa3 yroBopa o pamy U3 .
179, ct. 1, 1. 2. 1 3. Y 3aKkoHy 0 Ap>KaBHUM CIyXOCHMIIUMA, KOju mpeasuba
JTUCHIUIUINHCKY OATOBOPHOCT 32 MOBPENy Ty>KHOCTH, POKOBH 3aCTAPEIOCTH Cy
o0jexTuBHH: | TOMMHA OXl M3BPIICHA JIAKIIE W 2 TOAMHE O] M3BPIICHA TCKE
noBpene. HaBeneHn poKoBH OJHOCE Ce Ha IMOKPETAmhE IMOCTYIKA HAa WHHIHU-
jaTHBY TOCJIOJIaBIIa, JOK CE POK OJ IIECT MECELHU O] 3I0CTaB/bamba BE3yje 3a
MpaBo 3anocyieHor.%

3AK/bYYAK

Kao mTo je peueHo, 3710cTaB/bakbe Ha paay je mojaBa Koja je mpUcyTHa
TOKOM YHTaBe UCTOPH]je JbYACKOT poja. Y TOM CMHUCIY, TOTOBO je Hemorylie
y TOTIIYHOCTH WCKOPEHUTH OBY JPYIITBEHY aHoMaiujy. JemmHo je moryhe
NIENIOBaTH TPEBEHTHBHO HM3PAJOM IIpoIuca Koju ypehyjy omHoce y pagHOM
OKpYXemy Wi oMoryhuT euKkacHe METO e pellaBama Cropa IoBOAOM 3J10-
cTaBJjpama Ha pany. Kaja je ped o Hacuiby Ha paJlHOM MeECTY, KOJ Hac Kao U
y IpYTHM 3eMJbama, TPAIUIIMOHAHO je Maxma Ouia nocsehnBana Gusmukom
HACHJby Ha PaJHOM MECTY W OHO je IOApa3yMeBaIO WHIUICHTHE CHTYaIlhje
¢usnukor cykoba. Melhytum, nogauu nocueambUX roJUHA MOKA3yjy Ja je MCH-
XMYKO HACHJbE Ha PaJIHOM MECTy IMOCTaJl0 MHOTO HM3paKeHHWja TojaBa Koja,
Takohe, JOBOIW JIO MOCJIEIUIA 0 3JIpaBJbe KXPTBE U Jla je MOTPEOHO jacHO
pasjBajame OBHX IOjMoBa.*’

7 3aKOH 0 CIpeYaBamy 370CTaBbarba Ha pany, Cuyocoenu inacnux PC, 6p. 36/2010,
. 22.

% Kuhanosuh, O. (2015). Komenitiap 3axona o ciipeuagary 310Ca6/bard HA pagy.
Beorpan: Counjannoekonomcku Caset PemyOnuke Cpouje, 46.

¢ Tpunkosuh, M. (2009). TIcHX14KO 3710CTaB/babe HA PAJHOM MECTY: aHAIIH3a paja
Cnyx0e BJIC nado u moapmka xprBama y 2008. rogunu. Temuga, 19.
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Op BeTUKOT W MpecyTHOT 3HaYaja jecTe MHTEPECOBame ApKaBe Jla Kpo3
3aKOHE pEryJuIlIe MaTepHujy Koja ce OJHOCH Ha 3JI0CTaBJbame Ha panxy. OBu
3aKOHM oMoryhaBajy OCHOBE MHPHOT pelllaBama PajHUX CIIOPOBa.

VY cnyyajy HacTaHKa KOH(IIMKTA y paJHOM OKPYXKEmY Beoma je OUTHO
3HATH TEXHHWKE KOjUMa Ce OBAaKBE CHTYyaIlMjeé MOTY PemnTH. MHpHO pera-
Bamke PaJHUX CIIOPOBA ITOBOAOM 3JI0CTABIbamha HA Paly HYIU JAaJCKO HajBHILIE
MoryhHOCTH J1a ce CykoO KOju HacTaHe Ha PaJHOM MECTY PEIIH.

Ja Ou ce yormmTe MOIJIO NPUCTYNUTH pellaBamby CIHOPOBa IOBOAOM
3]I0CTaBJbaba HA pajy, OJl HAPOUYUTOT je 3Ha4yaja OJPEIUTH Ja JI oapeheHo
MOHAIIake MOKEMO Ne(UHUCATH Kao 3JI0CTaBJbamke Ha pamxy. Kama ce ompe-
heno monamame KBadH(UKYje Kao 37I0CTaBIbalkbe HA PAJHOM MECTY, TOj BPCTH
npobyieMa MOpa ce NPUCTYIUTH Ha Noce0aH Ha4yMH. Y 3aBHCHOCTH O OKOJI-
HOCTH M CHENU(PUIHOCTH KOHKpETHOT jnorahaja mpuctymna ce u300py MeToje
pernraBama npoodiaema.

HajjemHocTaBHUjHM HAYMH pelllaBama MpodiieMa jecTe MUPECHhEM U Ipe-
roBapameM. Y OBakaB HayMH pellaBama CIOpoBa ykibydyje ce Tpeha ocoba
Wi ocobe Koje Ou CBOjUM 3HAEmEM WMIIM ayTOPHUTETOM MOTJC jaa Hal)y KoM-
npomuc u3mel)y nBe ctpane. OBe ocobe Tpeba ja UMajy CTPYYHOCT Y OBOj
obactu xako Ou morue na pemre oxpehern mpodiem. OHe HE TOHOCE OIITYKe
Beh ycMepaBajy cykoOJbeHe cTpaHe a caMu Hal)y 3ajeIHHYKO peliemne mocpe-
JIOBAEM Y OBOM IpoOIEeMy.

Metoze MUpPHOT pelIaBama pagHAX CIIOPOBA ITOBOJOM 3JI0CTAaBJbamba Ha
paxy 3ampaBo Tpeba KOPUCTHTH Y CBUM CHUTYyaIlljaMa y KOjuMa MOCTOJH TIPO-
CTOp 3a TakaB HAYWH JIENIOBama. TeK YKOIMKO HHUjelaH Ol OBUX METOJa He
Jiaje pesyaTare, CTpaHe y CIopy CBOja MpaBa MOTY TPAXKUTH IyTEM CyJia.
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INTRODUCTION

Workplace harassment is a serious issue that can have far-reaching con-
sequences for the employee. The aim of this paper is to examine the structure
and effectiveness of existing mechanisms for protection against workplace
harassment in the Republic of Serbia.

The structure of the paper is methodically constructed to systematically
address all relevant topics, including a precise definition of workplace har-
assment, which is essential for understanding the full scope of the issue. The
paper then proceeds to discuss dispute resolution through mediation, explor-
ing how mediation can serve as an effective method for resolving workplace
conflicts. The next step in the process is the initiation of an internal media-
tion procedure, where the procedures employers may establish within their
organizations are analysed. The course of the internal mediation procedure is
examined in detail, with particular focus on the steps that must be taken to
ensure fairness and transparency.

Finally, the conclusion of the mediation process is the final phase, during
which the success of the procedure and its impact on the work environment are
evaluated. The paper will also consider the subject matter, which includes spe-
cific instances of workplace harassment, as well as the goal, which is aimed at
promoting a healthy and safe working environment.

The issue this paper examines is complex and requires a comprehensive
approach that incorporates legislative, organisational, and social dimensions.
The paper seeks to offer clear guidelines and recommendations that will con-
tribute to better protection of workers from workplace harassment and the
creation of a desirable working atmosphere.

DEFINING THE TERM WORKPLACE HARASSMENT

Workplace harassment is a phenomenon that has existed through-
out human history, ever since individuals have harboured desires for power,
domination, and the humiliation of others, often driven by emotions such as
jealousy, hatred, envy, etc.! Although violence has accompanied labour for
centuries, regardless of the form in which work was performed, it is only in
modern labour legislation that this phenomenon has been granted a legal and

! Gligori¢, S. (2021). Zlostavljanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 97.
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institutional framework.> Growing market competitiveness and increasing glo-
balisation have influenced the advancement of this issue, which has led to job
insecurity and the expectation of worker flexibility, factors that have contrib-
uted to more frequent workplace harassment.?

Various terms are used in literature to describe this negative social
phenomenon, many of which are synonymous. Of these, the term mobbing,
despite being of English origin, has become the most commonly used in the
Serbian language.* In English, the term bullying is used alongside mobbing,
typically referring to physical violence and threats, most often associated with
violence in schools, where students, typically older ones, harm younger peers.’
Mobbing is considered a more harmful phenomenon than bullying because
it is carried out systematically, in a more complex and subtle manner, indi-
rectly, and over a longer period. Further, mobbing is perpetrated by multiple
individuals, is a more intense violation of a person’s dignity and health, and
frequently leads to employees leaving their jobs or, in some cases, to suicide.
It is not uncommon for mobbing to target responsible, conscientious (e.g.,
whistleblowers), and highly capable employees.®

The specific nature of the employment relationship, which is best
expressed through the employee’s subordination to the employer’s authority
(managerial, regulatory, and disciplinary), creates fertile ground for the dis-
ruption of interpersonal relations at work, due to the risk of the more powerful
party abusing its authority.’

Conlflict in the workplace refers to differences in attitudes, opinions, and
perceptions related to the organisation of work processes and the understand-
ing of interpersonal relationships. Such conflicts can arise at various levels:
interpersonal, organisational, and international. Conflicts can also emerge as
differences in general attitudes, opinions, and values, which makes them the
result of diverse cultural, educational, and familial value systems. Conflict, in

2 Milovi¢, M. (2017). Sudska zastita od zlostavijanja na radu, sa posebnim osvrtom
na sudsku praksu Viseg i Apelacionog suda u Novom Sadu, master’s thesis (unpublished).
Faculty of Law, University of Belgrade, 7.

3 Prazetina Kaleb, R. (2012). Oblici mobinga i sudska zastita zrtava mobinga. Poli-
cijska sigurnost, 21(4), 824.

* Milovi¢, M. (2017). Op. cit., 7.

5 Gligorié, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 60.

¢ Jagarevié, S., Bozi¢i¢, D. (2019). Zastita od nasilja i uznemiravanja na radu u me-
dunarodnim pravnim standardima. Annals of the Faculty of Law in Novi Sad, no. 3/2019,
789.

7 Kovacevi¢, LJ. (2016). Pojam zlostavljanja na radu u zakonodavstvu i sudskoj
praksi Republike Srbije, in: Ignjatovié¢, D. (ed.), Kaznena reakcija u Srbiji. Faculty of Law,
University of Belgrade, 217.
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this sense, can be constructive and stimulating, giving rise to new ideas and
values. However, workplace harassment is always destructive, as it destroys
the victim, their personality, health, professional integrity, and dignity.®

At its core, workplace harassment is a disruption of interpersonal rela-
tions and a serious violation of human dignity at work and the right to work as
a fundamental socio-economic right.’ It is a form of psychological harassment
that occurs in the workplace, whereby the victim is systematically and con-
tinuously subjected to harassment over an extended period of time.!?

Defining the concept of psychological harassment at work is an
extremely delicate task, which is why some legislators choose not to define
the term at all, while the majority of those that do opt for broad definitions that
allow courts to interpret the term flexibly.!!

Workplace harassment, as a form of psychological terror in profes-
sional life, particularly refers to hostile and unethical communication by one
or more individuals directed in a targeted way towards, most often, a single
person, who, as a result of the harassment, is rendered helpless and unable
to defend themselves from ongoing abusive behaviour.!> Victims of mobbing
often experience mood disorders such as depression, anxiety, crying spells,
and panic attacks. There may also be changes to their psychophysiological bal-
ance, resulting in headaches, sleep disturbances, and dizziness. Behavioural
disorders may also arise: aggression (toward others or oneself), eating dis-
orders, increased alcohol consumption, excessive smoking, uncontrolled use
of medication, and social withdrawal. Of course, the severity of these conse-
quences depends on the intensity and duration of the mobbing, as well as on
the personality of both the perpetrator and the victim.'®

Psychological harassment at work, in the form of bullying and intimi-
dation, induces fear and prolonged, constant stress in the victim, thereby
violating the employee’s personality, reputation, dignity, physical and pro-
fessional integrity, and health.'* For example, a targeted employee may be

8 Gligori¢, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 108.

° Milovi¢, M. (2017). Sudska zastita od zlostavljanja na radu, sa posebnim osvrtom
na sudsku praksu Viseg i Apelacionog suda u Novom Sadu, master’s thesis (unpublished).
Faculty of Law, University of Belgrade, 9.

10 Gligori¢, S., Op. cit., 73.

" Kovacevié, LJ. (2016). Pojam zlostavljanja na radu u zakonodavstvu i sudskoj
praksi Republike Srbije, in: Ignjatovié, D. (ed.), Kaznena reakcija u Srbiji. Faculty of Law,
University of Belgrade, 219-220.

12 Gligori¢, S., Op. cit., 12.

13 Tosi¢, D. (2014). Zlostavljanje na radu — zakonska regulativa i osvrt na zlostavlja-
nje zena. Glasnik of the Bar Association of Vojvodina, 180.

4 Gligori¢, S., Op. cit., 118-119.
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constantly interrupted or ignored when speaking, as if they do not exist. Con-
versations abruptly stop when the victim enters a room. The victim is excluded
from social life at work (e.g., they are “forgotten” when invitations to celebra-
tions or events are sent, or ignored during breaks). Their presence at work is
monitored more or less stringently than is customary in that environment. The
victim may be relocated to an office removed from other colleagues’. They
may be assigned meaningless tasks beneath their professional qualifications,
or duties they cannot possibly complete, or they are constantly given new
responsibilities. Important information is withheld from them. The victim is
subjected to constant criticism, blamed for mistakes they did not make, or held
accountable for things the aggressor deliberately removed or damaged. Their
work is unjustly devalued. Persistent jokes are made about their speech, pos-
ture, gait, clothing, appearance, private life, nationality, gender, race, and so
on. Unverified rumours, slander, and insults are spread in an attempt to shame
the victim, with negative remarks regarding their entire life, work, and pri-
vacy (e.g., fabricated sexual scandals). The opportunity for apology is denied.
Sometimes all means of belittlement and criticism are used, including threats
communicated in writing or by telephone, often escalating into terroristic
phone calls. In some cases, sexual or physical assaults also occur. The ultimate
goal is to psychologically humiliate and completely destroy the victim.'

Such a situation becomes torment for the victim. Due to the high fre-
quency and prolonged duration of hostile behaviour, the harassment leads to
significant mental, psychosomatic, and social suffering.'® As apathy and a lack
of willpower set in, the victim often gradually cuts ties with all the groups and
communities to which they belong, ultimately becoming completely isolated,
without any desire for social contact, activities, or any form of enjoyment, as a
result of enduring long-lasting and gruelling abuse."”

5 Koi¢, E., et al. (2003). Mobing. Radna sigurnost, no. 7/2003, 3.
16 Prazetina Kaleb, R. (2012). Oblici mobinga i sudska zastita zrtava mobinga. Poli-
cijska sigurnost, 21(4), 825.

17 Gligori¢, S. (2021). Zlostavljanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 94.
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WORKPLACE HARASSMENT
DISPUTE RESOLUTION VIA MEDIATION

Mediation is a process in which the parties to an employment relation-
ship seek to resolve a dispute through negotiation, with the assistance of a
third party (or parties) which assists them reaching an agreement.'® The media-
tor does not resolve the dispute, rather, they lead and direct the parties toward
a shared solution. All actions of the neutral mediator are aimed at enabling
the disputing parties to reach their own resolution, that it reflects their mutual
will and marks the permanent conclusion of the dispute.”” Although largely
dependent on the specific circumstances of each case, mediation can generally
be considered a suitable and, in some instances, even a powerful method for
resolving workplace disputes.?

The goal of mediation is the “reconciliation” of the parties involved.”!
According to some authors, the purpose of mediation is to foster respect for
employees’ rights and promote healthy workplace practices from a preven-
tive perspective, rather than narrowly focusing on damage compensation or
medical care.?? Reconciliation can restore the situation as closely as possible to
the state it was in before the conflict and it also allows the parties to actively
structure their relationship so that continued cooperation is possible. This
is particularly important in contexts where the parties are recommended or
expected to continue acting in the same environment, engage in professional
or personal interactions, or even collaborate as partners.?

Initiating a harassment protection procedure with the employer or par-
ticipating in such a procedure cannot serve as grounds for placing an employee
in a less favourable position regarding the exercise of rights or the assump-
tion of obligations and responsibilities arising from employment; in particular,
this includes initiating proceedings to determine the employee’s disciplinary
or material liability, termination of the employment or other contractual labour

8 Kovacevi¢, LJ., Novakovi¢, U. (2018). Mirno reSavanje sporova povodom diskri-
minacije zaposlenih po osnovu porodi¢nih duznosti. Pravo i privreda LVI (7-9), 455.

19 Gligori¢, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 240.

20 Kovacevi¢, LJ., Novakovi¢, U. (2018). Op. cit., 455.

1 Gligori¢, S., Op. cit., 239.

22 Lerouge, L. (2010). Moral harassment in the workplace: French law and european
perspectives. Comparative Labour Law & Policy Journal, 109.

2 Uzelac, A., Gotovac, V. et al. (ed.). (2004). Mirenje kao alternativa sudenju. Mi-
renje u gradanskim, trgovackim i radnim sporovima. Zagreb: TIM Press, 1-12, 9.
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relationship, or declaring the employee redundant.?* Even if the parties fail to
reach an agreement, they may still experience certain benefits from mediation,
as the mere process of explaining their respective positions can reduce tensions
(by resolving some disputed issues or improving the mutual understanding of
each other’s positions), while any unresolved issues can be addressed through
other methods.*

Voluntary participation, equality, engagement and being present in the
mediation, the exclusion of the public, confidentiality, and mediator impartial-
ity are the principles of mediation. Equality counterbalances the factual power
imbalance between an employer and an employee, equalising their positions
by enabling a neutral third party to guide them toward resolution. Regarding
voluntary participation, it should be noted that in internal mediation proce-
dures there is an exception to the principle of voluntariness.*

On the other hand, mediation is not an appropriate method of dispute
resolution if the parties disagree about all relevant circumstances of the case,
if one party refuses to participate actively, or if a party uses the process to
delay or obstruct proceedings, or otherwise violates the principles of good
conscience and fairness.?”’

The location of mediation proceedings is not explicitly defined by law,
but since this is an internal procedure conducted within an employer’s organi-
sation, the location would be the employer’s premises. If external mediators
are engaged, there are no obstacles for the proceedings to be held at the offices
of a mediation association, which could support the consistent application of
the principle of impartiality.?®

THE INITIATION OF INTERNAL MEDIATION PROCEEDINGS

Internal mediation is a significant protective mechanism available to
employees, but also to employers who wish to resolve conflicts within the
company, which is an environment where they are the ones exercising manage-
rial, regulatory, and disciplinary authority. This is precisely where the flaws of
these procedures may be observed, as the mediator is largely dependent on the

2 Gligorié, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 274.

% Kovacevi¢, LJ., Novakovi¢, U. (2018). Mirno resavanje sporova povodom diskri-
minacije zaposlenih po osnovu porodi¢nih duznosti. Pravo i privreda LVI (7-9), 456.

2 Gligori¢, S. (2021). Op. cit., 239.

27 Kovacevi¢, L]., Novakovi¢, U., Op. cit., 458.

28 Gligori¢, S. (2021). Op. cit., 240.
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employer since, without the employer’s consent and cooperation, any agree-
ment reached or measures proposed cannot be implemented. In such cases,
a mandatory internal procedure may only constitute a mere formality devoid
of true legal substance, in the sense of a permanent resolution to the dispute.
On the other hand, a responsible employer who genuinely values good inter-
personal relationships and a respectful work environment will approach the
requirement of internal mediation in good faith, aiming to genuinely resolve
disputes and eliminate the root causes of behaviour that may lead to workplace
harassment, as such behaviour benefits no one, least of all the employer.?

According to some authors, employers have a general obligation to
investigate and take action even if an incident of sexual harassment occurred
during a business trip, at a conference, or at a company party.*°

Internal mediation is mandatory in all situations where the person
accused of harassment is not a responsible person within a legal entity or an
entrepreneur as a natural person. If the person accused is the responsible person
in the legal entity, that is, the employer as a natural person, the employee who
believes they are being harassed may submit a request for mediation directly to
that person. In such cases, the employee who believes they are being harassed
may also initiate proceedings for protection against workplace harassment
before the authorised court within the statute of limitation, which is six months
from the last instance of harassment, without the obligation to first request
mediation with the employer.?!

And within the six-month statute of limitations for initiating employer-
level protection proceedings (starting from the last act of harassment), the
employee may also initiate court proceedings without being required to first
request mediation with the employer.

The Rulebook on the Rules of Conduct for Employers and Employees
Regarding the Prevention and Protection from Workplace Harassment intro-
duces the option of contacting a support person when an employee suspects
they are being harassed. This role is not mandated by law and is not an obliga-
tion for the employer, but it serves as a helpful filter for further processing.
Like the mediator, the support person should enjoy integrity and trust within
the workplace. The employer appoints this person but may consult with the
union when making the decision.*

2 Gligori¢, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 249.

30 Steinberg, M. (2017). Strenght and weakness of the Swedish legislation regarding
to psychosocial risks, in: Leroug,e L. (ed.), Psychosocial risks in labour and social security
law. Switzerland: Springer, 116.

31 Gligori¢, S. (2021). Op. cit., 239.

32 Ki¢anovi¢, O. (2015). Komentar Zakona o sprecavanju zlostavljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 34.

271



Glasnik of the Bar Association of Vojvodina, Issue 1/2025.

Thus, the role of the support person is extremely important for the
employer’s harassment prevention process. The employee first contacts this
person when they suspect they are the target of harassment and the support
person’s skill in listening and guiding the employee toward a resolution will
determine how the protection process unfolds. If well-trained in legal and non-
legal frameworks for preventing workplace harassment, support persons might
help resolve disputes through informal mediation. Therefore, the importance
of their training is crucial, as the experience, skills, and knowledge of support
persons can determine how the workplace harassment protection process pro-
ceeds and future legal amendments should make such training mandatory. The
advice of the support person greatly influences how the person that believes
they are being harassed acts, that is, whether they will file a request for protec-
tion against workplace harassment.*

Upon receiving a request for protection against workplace harassment,
the employer is obligated to propose mediation to the parties involved within
three days of receiving the request and the employer may also accept a request
for mediation within the same time frame. The employee who believes they
are being harassed, the accused employee, and the employer’s representative
or the employer and the allegedly harassed employee mutually agree on or
choose a mediator within three days of receiving the employer’s proposal.**

Both the victim and the mediator are generally interested in a swift reso-
lution. However, if the perpetrator is a member of management, the employer
can delay or obstruct the process in various ways.*

The mediation is led by a mediator agreed upon by the parties and
appointed by the employer, who may be either an internal or external medi-
ator. The employer has complete discretion over how to edit the list of
available mediators.*

The chosen mediator should be someone trusted by both parties. The
mediator can be selected from the employer’s list of mediators established
through a collective bargaining agreements or from institutions or organiza-
tions authorized for mediation. The mediator may also be chosen from the
list of mediators of the Social and Economic Council which is compiled upon
proposal by social partners or from the list of citizens’ associations focused
on mediation and protection against workplace harassment. The mediator is a

3 Gligori¢, S. (2021). Zlostavljanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 265.

3 Law on the Prevention of Harassment at the Workplace, Official Gazette of the
Republic of Serbia, no. 36/2010, Art. 15.

3% Gligori¢, S., Op. cit., 240.

3 Ibid, 241.
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neutral party facilitating the resolution of the dispute. They are required to act
independently and impartially.?’

The advantages of an internal mediator include familiarity with the
workplace and its functioning, easier access to the parties, and scheduling flex-
ibility. The disadvantage lies in the potential fear of bias, given the mediator’s
employment by the same employer, which could make them appear depend-
ent.® Internal mediators may undergo relevant training to handle mediation
proceedings concerning workplace harassment, but it is recommended that
future legal amendments make advanced training in mediation and harassment
prevention a mandatory requirement to ensure mediators can responsibly,
competently, and conscientiously manage such proceedings.*

External mediators may be chosen from the list of the Association of
Mediators, the Republic Mediation Centre, the Socio and Economic Council,
the list of mediators attached to courts, or from associations specialising in
mediation. The advantages of external mediators include professionalism and
experience, a general understanding of the psychological dynamics of both
the victim and the harasser, familiarity with emotional behaviour patterns
in disputes, and complete independence from the employer, as they are not
employed by the company. The employer pays the cost of hiring a professional
mediator.*” While this may raise initial doubts about the mediator’s impartial-
ity, these are professionals bound by a code of ethics and any breach of rules
could result in their removal from the mediator registry.*!

Confidence in the mediator’s expertise and impartiality is crucial to how
the mediation proceeds and its outcome. The mediator should be a person of
unquestionable ethical integrity and authority, genuinely impartial in practice,
not merely claiming to be. It is beneficial if the mediator has knowledge of
labour law to distinguish harassment from other violations of rights pursuant
to special legislation, has understanding of the psychology of both the harasser
and the victim, has sensitivity when working with victims, has the ability to
recognize behavioural patterns and consequences indicative of harassment or
abuse of the right to protection from workplace harassment, and high commu-
nication skills to neutralize emotionally charged behaviour during mediation.*

37 Law on the Prevention of Harassment at the Workplace, Art. 16.
38 Kicanovi¢, O. (2015). Komentar Zakona o sprecavanju zlostavljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 38.

3 Gligori¢, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 240-241.

40 Kic¢anovi¢, O. (2015). Op. cit., 38.
41 Gligori¢, S., Op. cit., 242.
4 Kicanovi¢, O. (2015). Op. cit., 39.
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THE COURSE OF INTERNAL MEDIATION PROCEEDINGS

The mediation process is closed to the public. Information gathered
during mediation is confidential and may only be disclosed to the participants
in the process and competent state authorities in connection with the procedure
for protection against workplace harassment.*

The request to initiate a procedure for protection against harassment
must include: the applicant’s information, information of the employee who
believes they are being harassed if not the applicant, the information of the
employee accused of harassment, a brief description of the behaviour that is
reasonably believed to constitute harassment, the duration and frequency of
the behaviour with the date when the behaviour last occurred, and supporting
evidence (witnesses, written documentation, medical reports, permitted audio
and video recordings, etc.).*

The mediator is required to conduct the procedure urgently and com-
plete it within 8 days, but the deadline may be extended to 30 days for justified
reasons, with the parties’ consent. Without delay, the mediator should become
familiar with all circumstances of the disputed relationship and assist the
parties in reaching a resolution — through explanations, by pointing out cir-
cumstances that are not in accordance with laws or by-laws, and by alleviating,
with impartial behaviour, the emotional tension that typically accompanies
disturbed interpersonal relations, all in order to enable an objective approach
to the situation. The law allows for the participation of trade unions in the
mediation process to protect the rights of the employee, but only if the alleg-
edly harassed employee requests it.*

The parties may agree on how the mediation procedure will be con-
ducted. If they do not reach an agreement, the mediator will conduct the
procedure in a manner they consider appropriate, taking into account the cir-
cumstances of the disputed relationship and the interests of the parties, while
respecting the principle of urgency. The mediator may hold joint or separate
meetings with the parties and, with the consent of one party, convey and pre-
sent proposals and positions on individual issues to the other. The mediator
may propose possible ways of resolving the dispute but cannot impose a solu-
tion on the parties. If the mediator assesses that there is a risk of irreparable
harm to the employee who believes they are being harassed, they may submit

4 Law on the Prevention of Harassment at the Workplace, Art. 17.
# Gligori¢, S. (2021). Zlostavljanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 247.

4 Kicanovic¢, O. (2015). Komentar Zakona o sprecavanju zlostavljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 40.
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a reasoned proposal to the employer to take certain measures until the proce-
dure for protection is concluded.*

The mediation process goes through several phases (it begins with a joint
meeting for the identification of the parties and agreement on procedural rules,
after which the problem is identified, analysed, and acceptable settlement
options are proposed). The mediator should assist in drafting the agreement
but must not influence its content, only guide the process by pointing out legal
violations and unrealistic or irrational expectations/desires. The final phase is
either concluding a settlement agreement (if mediation is successful) or termi-
nation of the procedure (if it fails).*” The conclusion, effect, and termination of
an agreement reached in mediation are subject to the provisions of the Law on
Contracts and Torts that govern extrajudicial settlements.*

The mediator is free to choose how to conduct the procedure — either
in joint or separate sessions. When meeting parties separately, the mediator
must be cautious about what is communicated to the other party and must
have consent to share any information, thus, it is important for the mediator to
share views and proposals on certain issues, with consent of the relevant party.
In separate meetings, the mediator investigates the causes of the dispute and
the trigger that led to it, while in joint meetings, the aim is to bring the par-
ties toward agreement. The mediator rationalizes the parties’ positions, which
may be emotionally charged or even irrational, helps analyse proposed solu-
tions, highlights illegalities, impracticalities, and proposed solutions which are
difficult to implement in practise, and assists in formulating agreements and
mechanisms for monitoring their implementation.*

If the mediator assesses that the maximum agreement of wills has been
reached at that stage, they may suggest the parties conclude a partial agree-
ment for the undisputed portion of the conflict. Although the law does not
explicitly provide for this, such a partial agreement is permissible and does not
preclude seeking judicial protection for the remaining issues.*

In working toward the goal of mediation — a mutually acceptable agree-
ment, the mediator may conduct both joint and separate discussions, actively
helping uncover the root and causes of the dispute through the chronology
of events. They should contribute to bringing the parties closer together,

46 Law on the Prevention of Harassment at the Workplace, Art. 18.

47 Kicanovi¢, O. (2015). Komentar Zakona o sprecavanju zlostavljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 41.

4 Law on Mediation in Dispute Settlement, Official Gazette of the Republic of Ser-
bia, no. 55/2014, Art. 28.

4 Gligori¢, S. (2021). Zlostavljanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 245.

0 Kicanovi¢, O. (2015). Op.cit., 41.
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facilitating mutual understanding, and finding compromise, while respecting
the interests of both parties.!

During separate meetings, the mediator may determine a party’s flexibil-
ity, willingness to compromise, or reasons for rejecting certain points, and can
present the consequences of specific stances. The mediator may not, without
permission, disclose views from separate sessions to other participants (this
would be a breach of the principle of confidentiality), however, if the media-
tor believes that sharing certain information could aid resolution, they may
request permission to disclose it. As poor communication can also be one of
the causes of workplace harassment, the mediator should also assist in formu-
lating demands, actions, and facts that can be addressed in joint meetings.>

Therefore, the mediator guides the mediation process through agreement
with the parties, aiming to ease emotional tension, negativity, and unrealistic
expectations, attempting to direct the parties primarily toward resolution while
neutralizing desires for retribution or victory over the other side.*

They cannot impose solutions or make decisions, as an agreement is
valid and legally sound only if it reflects the mutual consent of the participat-
ing parties. However, the mediator’s role in identifying and selecting viable
options for inclusion in the agreement is often crucial, since they neutrally
and impartially present the realistic positions of all involved, ensuring that the
agreement reached is practically implementable.>

Additionally, the mediation process may end if one of the parties with-
draws consent to the mediator’s appointment, in which case the mediator
issues a notice and delivers it to the parties and the employer. The same notice
is issued if the mediation fails because the parties could not agree on the medi-
ator’s identity.

The process may also be terminated by the mediator’s decision if further
proceedings are unjustified because the parties remain firmly in their initial
positions, leaving no room for compromise or acceptance of even minimal
proposals from the opposing side. In both cases, when a party declares with-
drawal regarding which the mediator issues a notice or when the mediator
decides to terminate the process, it will be considered that the mediation pro-
cess is unsuccessful.®

ST Kic¢anovié, O. (2015). Komentar Zakona o sprecavanju zlostavljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 42.

52 Ibid., 42.

53 Gligori¢, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 246.

 Kiéanovi¢, O., Op. cit., 42.

53 Gligori¢, S., Op. cit., 246.

% Ibid., 246.
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The evidence that may be used in internal mediation proceedings is
determined at the outset with the parties to the proceedings. It may include any
lawful evidence, such as medical records, witness statements, email commu-
nications, SMS messages, and the like. A victim’s decision to speak out and a
witness’s decision to testify are very difficult ones, as they always involve fear
of retaliation. That is why obtaining witness statements is challenging both in
internal procedures and in court proceedings for protection against workplace
harassment.’’

THE CONCLUSION OF MEDIATION PROCEEDINGS

Mediation proceedings are concluded within eight working days from
the date the mediator is appointed or selected by: a written agreement between
the parties to the dispute; by the mediator’s decision, after consulting with the
parties, that the proceedings should be discontinued because further media-
tion is not justified; or by a party’s statement declaring their withdrawal from
the process. For justified reasons, the deadline for concluding mediation may
be extended to a maximum of 30 days from the date of appointment or selec-
tion of the mediator.’® Mediation is deemed unsuccessful if the parties fail to
appoint or select a mediator,* or if the mediator, after consulting the parties,
decides to terminate the process due to a lack of justification for continuing, or
if a party declares their withdrawal from the process.®

In the event of a written agreement between the parties, the employer is
obligated to provide notification that mediation was unsuccessful to both the
complainant and the employee who believes they were subjected to harass-
ment, if that employee was not the complainant.®'

The agreement particularly includes measures aimed at ending the
behaviour constituting harassment, that is, preventing the continuation of
such behaviour. The effectiveness of an agreement reached during mediation
depends on the parties’ willingness to comply when the agreement governs
their conduct in relation to each other. The agreement may include recommen-
dations to the employer regarding the prevention of further harassment (such
as transferring an employee to a different work environment or implementing

57 Gligorié, S. (2021). Zlostavijanje na radu — kljucni radnopravni aspekti, doctoral
dissertation (unpublished). Faculty of Law, University of Belgrade, 248.

8 Law on the Prevention of Harassment at the Workplace, Art. 19.

3 Ibid., Art. 15, para. 3.

€ Ibid., Art. 19, para. 1, items 2) and 3).

1 Ibid., Art. 19, para. 1, item 1).
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other measures concerning the parties’ status and rights). The employer
may accept the recommendations if they are consistent with the law and the
employer’s business policy.®

The agreement may also include a recommendation to the employer to
prevent future workplace harassment, either toward the involved individual or
more generally. This recommendation is not binding if the employer deems it
inconsistent with the spirit of the business policy and that the effects of accept-
ing the recommendation would be disproportionately negative compared to the
disruption to business operations (e.g., transferring a department head due to
mobbing against a subordinate). Here, too, the mediator’s skill is crucial in
finding and proposing a measure that best achieves the objective with minimal
disruption to work processes.*

Although the law does not explicitly provide for it, it also does not
exclude the possibility that the parties may agree on other conditions that
contribute to improved interpersonal relations and to mitigating or removing
harmful consequences, including material, non-material, and emotional satis-
faction for the person who experienced harassment.®

The parties may reach an agreement on all aspects of the legal claim.
The method of compensating the person who experienced harassment may be
determined within all allowable discretionary provisions, in accordance with
the public interest. In this way, the agreement can permanently and conclu-
sively resolve all disputed issues and consequences of the harassment and
prevent court proceedings.®

The right to file a request for protection against harassment with the
employer (a request may be filed by the employee who believes they are being
harassed, a union representative, a person responsible for occupational health
and safety, an employee representative for occupational safety and health, or
an occupational safety and health committee, with the written consent of the
employee alleging harassment)® expires six months from the day the harass-
ment occurred. The deadline begins on the day the behaviour that constitutes
harassment last took place. During the period in which the deadline runs and
while the proceedings are ongoing, the statutory limitation periods for estab-
lishing an employee’s responsibility for breaching work discipline or duties
do not run.’” The six-month period from the last instance of harassment is

©2 Law on the Prevention of Harassment at the Workplace, Art. 21.

% Kicanovi¢, O. (2015). Komentar Zakona o sprecavanju zlostavljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 45.

8 Ibid.

5 Jbid.

% Law on the Prevention of Harassment at the Workplace, Art. and Art. 14, para. 1.

7 Ibid., Art. 22.
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preclusive. The prior duration of the harassment is considered an aggravat-
ing factor, as it worsens the position of the person seeking protection and
increases the harm caused, thereby raising the potential damage compensation
amount. While mediation before the employer is in progress, the deadline is
suspended, which is important in the event of initiating court proceedings, as
the limitation period is extended accordingly. The Employment Act of Serbia
recognizes both subjective and objective deadlines for initiating proceedings
to determine a breach of work discipline or duty (three months from the date
of awareness of events which may justify dismissal or six months from the
day the alleged violation occurred). These deadlines are provided in Article
184 of the Employment Act and are linked to termination of the employment
contract under Article 179, paragraph 1, items 2 and 3. In the Law on Civil
Servants, which provides for disciplinary liability for duty violations, the
statute of limitation periods are objective: one year for minor and two years
for serious violations. These deadlines apply to proceedings initiated by the
employer, while the six-month limit from the occurrence of harassment relates
to the right of the employee.®®

CONCLUSION

As stated earlier, workplace harassment is a phenomenon that has
existed throughout the entire history of humankind. In that sense, it is nearly
impossible to completely eradicate this social anomaly. It is only possible to
act preventively by developing regulations that govern workplace relations
or by enabling effective methods for resolving disputes related to workplace
harassment. When it comes to workplace violence, both in Serbia and else-
where, attention has traditionally been focused on physical violence at work,
which was generally understood to mean incidents of physical confrontation.
However, data from recent years shows that psychological violence in the
workplace has become a much more prevalent issue that also has consequences
for the victim’s health, and there is a clear need to distinguish between the
two concepts.®

The interest of the state in regulating workplace harassment through leg-
islation is of great and decisive importance. These laws enable the peaceful
resolution of labour disputes.

% Kicanovi¢, O. (2015). Komentar Zakona o sprecavanju zlostaviljanja na radu. Bel-
grade: Social and Economic Council of the Republic of Serbia, 46.

® Tripkovi¢, M. (2009). Psihi¢ko zlostavljanje na radnom mestu: analiza rada Sluzbe
VDS info i podrska zrtvama u 2008. godini. Temida, 19.
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In the event of a conflict in the workplace, it is essential to understand
the techniques that can be used to resolve such situations. Peaceful resolutions
of labour disputes concerning workplace harassment offer by far the most
numerous opportunities to resolve conflict at work.

To even begin resolving disputes over workplace harassment, it is par-
ticularly important to first determine whether a particular behaviour can be
defined as workplace harassment. Once a specific behaviour is qualified as
workplace harassment, that type of issue must be approached in a specific
way. Depending on the circumstances and specifics of the event in question, a
suitable method for resolution is selected.

The simplest way to resolve the problem is through conciliation and
negotiation. This approach involves a third party or parties who, through their
knowledge or authority, may help reach a compromise between the two sides.
This person should have expertise in the field in order to help resolve the issue.
They do not make decisions, but rather guide the conflicting parties toward a
mutual resolution through mediation.

Methods for peaceful resolution of labour disputes concerning work-
place harassment should, in fact, be used in all situations where there is room
for such an approach. Only if none of these methods yield results should the
parties seek to protect their rights through the courts.
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Odabrana praksa iz oblasti krivicnog prava

PRIKUPLJANJE PODATAKA 1Z MOBILNOG TELEFONA
U PRAKSI VRHOVNOG (KASACIONOG) SUDA 2014-2024.

PRETRESANJE
I ,PROCESNA SITUACIJA®

Mobilni telefon okrivljenog

Polaze¢i od odredaba ZKP, VKS je
u odluci iz 2017. zakljucio da se sadrzaj
SMS poruka ne moZe saznati uvidom
u fotografije ekrana mobilnog telefona
okrivljenog, koje su sacinjene od stra-
ne policije a bez naredbe suda, te da
je takvo postupanje suprotno ¢l. 152, st.
3. ZKP.

Naime, kao nezakonit dokaz u ZZZ
oznacen je izvod iz komunikacije putem
SMS poruka izmedu okrivijenih A 1 B,
preko njihovih mobilnih telefona, koji
je sacinjen u formi izvestaja od strane
ovlaséenih sluzbenih lica policije, uz
znanje i saglasnost javnog tuzioca, ali
bez naredbe suda, koja je neophodna u
smislu ¢l. 152, st. 3. ZKP.

VKS je najpre utvrdio da je na
glavnom pretresu procitan izvod iz ko-

munikacije, sadrzan u izves$taju policije,
u kom je navedeno da su poruke foto-
grafisane iz mobilnog telefona jednog
od okrivljenih, ucesnika u komunikaci-
ji, a da je potom taj izvestaj dostavljen
javnom tuziocu. Medutim, VKS je na-
Sao da sudovi nisu mogli da koriste u
dokaznom postupku izvestaj koji sadrzi
izvod iz komunikacije preko mobilnih
telefona okrivljenih, upravo iz razloga
§to je sacinjen bez naredbe suda.

Fotografisanje SMS poruka u mo-
bilnom telefonu jednog od okrivljenih u
konkretnom slucaju je suprotno ¢l. 152,
st. 3. ZKP, koji izri€ito propisuje

,...da se pretresanje uredaja za auto-
matsku obradu podataka, u koje uredaje
nesumnjivo, prema stavu Vrhovnog ka-
sacionog suda, spada i mobilni telefon

]

— preduzima na osnovu naredbe suda“.

! Vrhovni kasacioni sud, presuda u pred-
metu Kzz 925/2017, od 28. 9. 2017. godine.
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Drugim re€ima, izvesStaj koji sa-
drzi izvod iz komunikacije, odnosno
fotografije razmenjenih SMS poruka
izmedu okrivljenih putem mobilnih
telefona koje je sacinila policija foto-
grafisanjem ekrana uredaja okrivljenog,
kao jednog od ucesnika u komunika-
ciji, ali bez naredbe suda, predstavlja
nezakonit dokaz, jer je postupljeno su-
protno ¢l. 152, st. 3. ZKP, koji izri¢ito
propisuje da se pretresanje mobilnog
telefona preduzima isklju¢ivo na osno-
vu naredbe suda.

Iako je u viSe odlluka istakao da se
odredba ¢l. 152, st. 3. ZKP odnosi na
procesni polozaj okrivljenog, odnosno
na pretresanje njegovog mobilnog tele-
fona, kao uredaja za automatsku obradu
podataka okrivljenog,> VKS je ,krei-
rao” izuzetak.

U jednom ZZZ je navedeno da su
izvestaj o forenziCckom pregledu lica
mesta 1 forenzicka fotodokumentaci-
ja nezakoniti, jer nije bilo odredeno
naredbom suda da se izvrsi pretresa-
nje mobilnog telefona kao uredaja za
automatsku obradu podataka u smislu
¢l. 152, st. 3. ZKP, iz koje proizlazi da
se prikupljanje racunarskih podataka iz
mobilnog telefona moze vrsiti samo na
osnovu sudske naredbe o pretresanju.
Usled toga, ovlas¢ena sluzbena lica nisu
mogla da vrse uvid u elektronsku komu-
nikaciju koju je okrivljeni vodio preko
drustvene mreze Facebook, odnosno da
vrse pretresanje mobilnog telefona kao
uredaja za automatsku obradu podataka.

2 Npr., v.: Vrhovni kasacioni sud, pre-
sude u predmetima Kzz 1108/2019, od
31. 10. 2019, Kzz 944/21, od 21. 9. 2021,
Kzz 1134/2022, od 27. 10. 2022, Kzz
1230/2022, od 17. 11. 2022. i Vrhovni i sud,
presuda u predmetu Kzz 389/2024, od 16. 5.
2024. godine.
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VKS je, medutim, nasao da je u
konretnom slucaju izvrSena doka-
zna radnja uvidaj na stvari, u smislu
¢l. 135. ZKP, za koju nije obavezno
postojanje naredbe suda, bududi da je
okrivljeni sam predao mobilni tele-
fon policiji. Takode, VKS je istakao da
je osporena fotodokumentacija sastavni
deo iskaza okrivljenog.?

U drugom ZZZ je istaknuto da je fo-
renzicka dokumentacija, koja se odnosi
na fotografije prepiske na mobilnom te-
lefonu, pribavljena na nezakonit nacin,
jer nije bila izdata naredba suda u smi-
slu ¢l. 152, st. 3. ZKP, niti je policija
nakon preduzimanja dokazne radnje u
predistraznom postupku o tome obave-
stila javnog tuzioca, u smislu ¢l. 287.
ZKP. VKS je utvrdio da je okrivljeni
samoinicijativno i dobrovoljno pre-
dao svoj telefon i pokazao prepiske
na mobilnom telefonu, koje su zatim
fotografisane i uvedene u forenzicku
dokumentaciju. Usled toga, VKS sma-
tra da se ne radi o pretresanju telefona
kao uredaja za automatsku obradu po-
dataka, nego o uvidaju na stvari, u
smislu ¢l. 135. ZKP,

»-..a snimljene fotografije predstavlja-
Jju deo forenzicke dokumentacije, koja
je dokazni materijal u spisima pred-
meta®, a ,,koja se ima tretirati kao sa-
stavni deo odbrane okrivljenog®.*

Dakle, u situaciji kada okrivljeni
samoinicijativno i dobrovoljno preda
mobilni telefon, VKS je stanovista da
nije potrebna naredba o pretresanju,
nego se vrsi uvidaj u smislu ¢l. 135.
ZKP, a fotografije prepiske na mobil-

3 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1378/2021, od 22. 12. 2021.
godine.

4 Vrhovni kasacioni sud, presuda u pred-
metu Kzz 179/2023, od 2. 3. 2023. godine.
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nom telefonu su sastavni deo odbrane
okrivljenog.

Mobilni telefon
oStec¢enog lica/svedoka

Policija je fotografisala ekran mo-
bilnog telefona oStecenog lica/svedoka
bez naredbe suda

A. Sadrzaj poruka ne moZe se
saznati uvidom u fotografije ekra-
na mobilnog telefona osStec¢enog lica/
svedoka, koje su sacinjene od strane
policije a bez naredbe suda — takvo
postupanje je suprotno odredbi ¢l. 152,
st. 3. ZKP:

U ZZZ kao nezakonit dokaz
oznacene su fotografije SMS poruka
upucenih sa mobilnog telefona okri-
vljenog na mobilni telefon ostec¢enog, a
koje fotografije su sacinjene od strane
ovlaséenih sluzbenih lica policije foto-
grafisanjem uredaja ostecenog, i to bez
naredbe suda.

VKS je utvrdio da je u toku
dokaznog postupka na glavnom pre-
tresu izvrsen uvid u pisane dokaze,
izmedu ostalog 1 u kriminalisticko-teh-
nicku dokumentaciju, u kojoj se nalaze i
osporene fotografije SMS poruka.

Po nalazenju VKS, niZestepeni su-
dovi nisu mogli u dokaznom postupku
da koriste fotografije SMS poruka upu-
¢enih na mobilni telefon osteéenog od
strane okrivljenog jer su iste sacinjene
bez naredbe suda. Ovakvo postupanje
je suprotno ¢l. 152, st. 3. ZKP, koji izri-
Cito propisuje da se pretresanje uredaja
za automatsku obradu podataka (pa i
mobilnog telefona) preduzima iskljuci-
vo na osnovu naredbe suda.’

5 Vrhovni kasacioni sud, presuda u
predmetu Kzz 928/2017, od 26. 10. 2017.
godine.

B. Sadrzaj mobilnog telefona moze
se saznati uvidom u fotografije ekra-
na mobilnog telefona oste¢enog lica/
svedoka, koje su sacinjene od strane
policije a bez naredbe suda — ne pri-
menjuje se odredba ¢l. 152, st. 3. ZKP:

U nekoliko predmeta je branilac
osporio fotografije sadrzaja prikazanog
na ckranu mobilnog telefona koje je sa-
¢inila policija, tvrdeéi da je preduzeto
pretresanje mobilnog telefona ostece-
nog bez naredbe suda u smislu ¢l. 152,
st. 3. ZKP, ali je VKS nasao da nared-
ba suda nije bila potrebna.

a) Branilac okrivljenog je istakao u
777 da se presuda ne moze zasnivati na
odstampanim porukama okrivljenog, s
obzirom na to da je ovaj dokaz mogao
biti izveden jedino shodno ¢l. 152, st. 3.
ZKP.

Nasuprot takvom navodu, VKS je
nasao da iz spisa predmeta proizilazi da
je sud u toku dokaznog postupka izvrsio
uvid u Izvestaj o forenziCkom pregle-
du lica mesta MUP, u kome se nalazi
fotografija SMS poruke na mobilnom
telefonu oStecenog, §to smatra da pred-
stavlja uvid u isprava — navedeni
izvestaj, za koju dokaznu radnju nije
potrebno ispunjenje uslova propisanih
odredbom ¢l. 152, st. 3. ZKP.¢

b) U ZZZ su fotografije ekrana mo-
bilnog telefona ostecenog oznacene kao
nezakoniti dokazi po nacinu pribavija-
nja, jer se iz spisa predmeta ne moze
utvrditi na koji nacin ih je tuzilac priba-
vio, a na kojima se

,,...vidi odredena prepiska ali se ne

moze utvrditi posiljalac ni primalac

poruka, da 1i je re¢ o poslatim ili pri-
mljenim porukama, o kom modelu
mobilnog telefona je re¢, imei broju
mobilnog telefona niti bilo koja druga

¢ Vrhovni kasacioni sud, presuda u pred-
metu Kzz 1178/21, od 4. 11. 2021. godine.
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¢injenica koja bi dovela u vezu okri-

vljenu i oStecenog®.

VKS je bez daljnjeg iznete navo-
de ocenio kao neosnovane, i uputio
na presudu drugostepenog suda, koji
je jednostavno utvrdio da su fofogra-
fije SMS poruka iz mobilnog telefona
oste¢enog prikupljene od strane javnog
tuzioca u toku istrage, te prosto zaklju-
¢io da se radi o podacima dobijenim
sa mobilnih telefona oStec¢enog,

»-..dakle ne pretresanjem mobilnog
telefona okrivljene u smislu odredbe
¢l. 152, st. 3. ZKP«

¢) Branilac okrivljenog je neza-
konitim dokazom oznacio izvestaj o
forenzickom pregledu lica jer je bez
naredbe suda izvrSeno fotografisanje
poruka na mobilnom telefonu VV, iako
je ista neophodna za preduzimanje ove
dokazne radnje, a s obzirom na to da
je u pitanju pretresanje uredaja za au-
tomatsku obradu podataka i opreme, u
koje spada i mobilni telefon.

U pogledu ovih navoda VS je upu-
tio na razloge iz drugostepene odluke,
u kojoj je zauzeto stanoviSte da odred-
ba ¢l. 152, st. 3. ZKP nije povredena, s
obzirom na to da u konkretnom slucaju
nije vr$eno pretresanje, nego

,»...uvidaj sadrZine sa mobilnog te-
lefona svedoka V'V, koji je isti omo-
gucio sluzbenim licima policije u cilju
zaStite interesa oSte¢enog, a kojima
je potkrepio svoje usmene tvrdnje
vezano za radnje izvrSenja krivic-
nog dela okrivljenog u predmetnom
dogadaju‘.®

7 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1209/2021, od 18. 11. 2021.
i Apelacioni sud u Kragujevcu, presu-
da u predmetu Kz1 326/21, od 8. 6. 2021.
godine.

8 Vrhovni sud, presuda u predmetu Kzz
866/2023, od 7. 11. 2023. i Apelacioni sud
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Osteceno lice / svedok fotografisalo
ekran svog mobilnog telefona

U viSe ZZZ branioci okrivljenih
su isticali da se presude ne mogu za-
snivati na odstampanim fotografijama
ckrana mobilnog telefona osteCenog
lica/svedoka (skriSotovima) buduci da
su pribavljeni bez naredbe suda za pre-
tresanje, no VKS je zauzeo stav da se
odredba €l. 152, st. 3. ZKP ne odnosi
na procesni poloZaj oStecenog.

a) Branilac okrivljenog je u ZZZ na-
veo da se pobijane presude zasnivaju na
dokazu na kome se po zakonu ne mogu
zasnivati, 1 to

»--.na odStampanom ekranu mobilnog
telefona oSteCene sa sadrzinom SMS
poruka koji je sacinila oSteCena, a
koje je optuzeni navodno uputio oSte-
¢enoj sa svog telefona®,

jer je postupljeno suprotno ¢l. 152, st. 3.
ZKP.

VKS je ove navode ocenio kao ne-
osnovane, jer uvid u odstampani ekran
mobilnog telefona oStecene predstavlja

u Kragujeveu, presuda u predmetu Kzl
283/23, 0d 9. 5. 2023. godine. Inace, u zalbi
protiv prvostepene presude u ovom pred-
metu branilac je ukazao na to da je sud mo-
rao izdvojiti kao nezakonit dokaz zapisnik
0 pretresanju opreme na kojoj se cuvaju
elektronski zapisi Odseka za operativnu fo-
renziku, jer je u naredbi pogresno naveden
i ¢l. 166. ZKP koji se odnosi na tajni nad-
zor komunikacije. Povodom ovih Zalbenih
navoda, drugostepeni sud je izneo da stoji
¢injenica ,,da je pogresno naveden ¢l. 166.
ZKP u naredbi sudije za prethodni postupak,
koji se odnosi na tajni nadzor komunikaci-
je, medutim da iz sadrZine kako zahteva za
donosenje naredbe o pretresanju uredaja za
automatsku obradu podataka, tako i same
naredbe sudije za prethodni postupak, pro-
izilazi da se radi o dokaznoj radnji pretresa-
nje uredaja za automatsku obradu podataka i
opreme iz ¢l. 152, st. 3. ZKP*.



M. Pisari¢, Odabrana praksa iz oblasti krivicnog prava, str. 283-306.

dokaznu radnju uvidaj na stvari, za
koje nije obavezno postojanje naredbe
suda.’

b) U ZZZ branioca okrivljenog
istaknuto je da su pobijane pravnosna-
zne presude iskljucivo zasnovane na
dokazu na kome se po odredbama ZKP
ne mogu zasnivati i to na ,,skrin§otovi-
ma“ koji se nalaze u spisima predmeta,
iz razloga §to se ne radi o fotografijama,
nego predstavljaju

,,-..0dStampan tekst u crno-beloj boji

na papiru A-4 formata, a za koji pu-

nomoc¢nik oStecene tvrdi da je snimak

ekrana telefona svedoka GG, DD i

VV, pri ¢emu originali istih ne posto-

je 1 nije ih sacinila policija na osnovu

naredbe suda, ve¢ ih je odstampala
sama oStecena i predala sudu.”

VKS je, medutim, prosto zakljucio
da odstampani skrinSotovi teksta poru-
ka koje je okrivljeni poslao svedocima
predstavljaju sastavni deo iskaza sve-
doka, ,koji su svojim iskazima datim
na glavnom pretresu potvrdili autentic-
nost navedenih poruka“.'

¢) ,,Fotokopija transkripta navodnog
razgovora putem SMS poruka“ izme-
du okrivljenog i svedoka oznacena je u
777 kao nezakonit dokaz, jer nije po-
stojala naredba o pretresanju u smislu
¢l. 152, st. 3. ZKP. No, VKS smatra da
ova odredba i nije povredena, jer se

,»-.-ona odnosi na pretresanje ureda-

ja za automatsku obradu podataka ili

opreme na kojoj se ¢uvaju ili se mogu

Cuvati elektronski zapisi okrivljenog®,
a u konkretnom slucaju nije vrseno pre-
tresanje mobilnog telefona okrivljenog,

° Vrhovni kasacioni sud, presuda u pred-
metu Kzz 740/2019, od 10. 9. 2019. godine.

10 Vrhovni kasacioni sud, presuda u
predmetu Kzz 726/2020, od 9. 9. 2020.
godine.

nego su dostavljeni podaci dobijeni
fotografisanjem ekrana mobilnog te-
lefona svedoka, kojima se potkrepljuju
navodi privatne tuzbe."

d) U ZZZ je navedeno da od-
Stampani snimci ekrana mobilnog
telefona (skrinSotovi) SMS poruka (na-
vodno poslatih sa mobilnog telefona
okrivljenog na mobilni telefon ostece-
ne) i poziva (koje je okrivljeni navodno
uputio ostecenoj), a koje snimke je oste-
¢ena dostavila policiji na USB-u, kao
prilog krivicnoj prijavi, predstavljaju
nezakonit dokaz, iz razloga Sto se ne
zna ko je, kada i kako snimke sacinio,
odnosno pribavljeni su suprotno odred-
bi ¢l. 152, st. 3. ZKP, jer se mobilni
telefon moze pretresati samo na osnovu
naredbe suda.

VKS je stava da se odStampani
,,skrinSotovi“ SMS poruka i poziva, u
smislu odredbe ¢l. 2, st. 1, t. 26. ZKP
mogu smatrati ispravom i kao takvi se
mogu koristiti, odnosno izvesti kao do-
kaz u krivicnom postupku pa je — nakon
§to je utvrdio da je prvostepeni sud na
glavnom pretresu izvr$io uvid u pisane
dokaze, pa i u od$tampanu verziju po-
dataka sa USB-a, €iji sastavni deo su
sporni ,,skrinSotovi, a koje je oStece-
na prezentovala i dostavila ovlaséenim
sluzbenim licima policije prilikom
sacinjavanja krivicne prijave protiv
okrivljenog — zakljuc¢io da ova radnja
predstavlja uvid u isprave. Dalje je is-
takao da uvid u isprave, shodno odredbi
¢l. 138, st. 1. ZKP, predstavlja jedan od
nacina na koji se vrsi dokazivanje ispra-
vom, a da za ovu dokaznu radnju nije
potrebno ispunjenje uslova propisanih
odredbom ¢l. 152, st. 3. ZKP. Pri tome,

""" Vrhovni kasacioni sud, presuda u
predmetu Kzz 1230/2022, od 17. 11. 2022.
godine.
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VKS je naglasio, imaju¢i u vidu da se

radi o mobilnom telefonu oStecene,
,...odredba ¢l. 152, st. 3. ZKP u kon-
kretnom slucaju nije, niti je mogla biti
povredena, jer se ta odredba odnosi na
pretresanje uredaja za automatsku ob-
radu podataka okrivljenog*.!

¢) Prema navodima iz ZZZ fotogra-
fije SMS poruke izmedu svedoka DD
i svedoka oStecene BB predstavljaju
nezakonit dokaz jer su pribavljene pro-
tivno odredbi ¢l. 152, st. 3. ZKP, koja
izri¢ito propisuje

,»-..da se pretresanje uredaja za auto-

matsku obradu podataka, u koju spada

i mobilni telefon, preduzima po na-

redbi suda, $to u konkretnom slucaju

nije uradeno®.

VKS je iz spisa predmeta utvrdio da
je sud na glavnom pretresu izvrsio uvid
u pisane dokaze, pa 1 u kriminalisti-
cko-tehnicku dokumentaciju MUP RS
u kojoj je, izmedu ostalog, i fotografija
SMS poruke poslate sa mobilnog tele-
fona svedoka DD na mobilni telefon
ostecene BB, koje fotografije su upra-
vo osteceni BB i oSteceni VV dostavili
ovlaséenim sluzbenim licima prilikom
sacinjavanja krivicnih prijava protiv
okrivljenog AA.

VKS je nasao da

,»...odredba ¢l. 152, st. 3. ZKP nije,

niti je mogla biti povredena, s obzi-

rom na to da se ista odredba odnosi
na procesni polozaj okrivljenog, od-
nosno da se odnosi na pretresanje ure-
daja za automatsku obradu podataka
okrivljenog®.
Kako u konkretnom slucaju nije vrseno
pretresanje mobilnog telefona okrivlje-
nog, nije bilo mesta za primenu ¢l. 152,

12 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1134/2022, od 27. 10. 2022.
godine.
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st. 3. ZKP, nego se zapravo radi o
podacima dobijenim sa mobilnog te-
lefona osteéenih lica i svedoka, koje su
oni

,-..u cilju zastite svojih interesa sami

prikazali ovlas¢enim sluzbenim li-

cima MUP RS, kojima su potkrepili

svoje usmene tvrdnje vezano za radnje

izvrSenja krivi¢nih dela okrivljenog u

predmetnim dogadajima‘. *

f) Branilac okrivljenog je u ZZZ kao
nezakonit dokaz oznacio fotografiju iz
kriminalisti¢ko-tehni¢ke dokumentacije
iz razloga $to je

,»...nastala fotografisanjem telefona,

na ¢ijem displeju se u tom trenutku

nalazi slika neke Zene, Cije se lice ne
vidi®,
odnosno u pitanju je fotografija fotogra-
fije telefona,

,»---koja je sitna i nema nikakvih ele-

menata pomocu kojih se moze utvrditi

ko se na njoj nalazi®.

Prema stavu odbrane, ,fotografija
fotografije je kopija te fotografije®,
dok ,slika koja se nasla u telefonu‘
predstavlja elektronski zapis, pa je u
smislu ¢l. 152, st. 3. ZKP trebalo izvr-
Siti pretresanje mobilnog telefona radi
ekstrahovanja sporne fotografije iz mo-
bilnog telefona.

Iznete navode VKS je odbio kao
neosnovane: nakon $to je utvrdio da je
sud na glavnom pretresu izvr$io uvid
u pisane dokaze, pa i u kriminalisti-
¢ko-tehnic¢ku dokumentaciju, u kojoj se
nalazi i sporna fotografija, nasao je

,-..da odredba ¢l. 152, st. 3. ZKP nije,

niti je mogla biti povredena, s obzi-

rom na to da se ista odredba odnosi

3 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1108/2019, od 31. 10. 2019.
godine.
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na procesni polozaj okrivljenog, od-

nosno da se odnosi na pretresanje ure-

daja za automatsku obradu podataka
okrivljenog™.

U konkretnom slucaju VKS je
nasao da i nije vrseno pretresanje mo-
bilnog telefona okrivljenog. Drugim
re¢ima, u takvoj situaciji ne preduzima
se pretresanje, nego se ostvaruje uvid
u fotografije ekarana mobilnog te-
lefona osteéenog, kao u ispravu. Radi
se o podacima dobijenim sa mobilnog
telefona oste¢ene, koji je ona u cilju
zastite svojih interesa sama prikazala
policiji, 1 tim podacima je potkrepila
svoje tvrdnje vezano za radnju izvrSenja
krivicnog dela okrivljenog u predmet-
nom dogadaju.'

Kako se odredba ¢l. 152, st. 3. ZKP
odnosi na procesni polozaj okrivlje-
nog, odnosno na pretresanje njegovog
mobilnog telefona, a ne na procesni po-
lozaj osteéenog niti svedoka, fotografija
nastala fotografisanjem fotografije pri-
kazane na ekranu telefona oStecene su
isprave — nema potrebe za pretresanjem
jer je oSteCena sama pokazala telefon i
omogucila fotografisanje ekrana u cilju
zastite svojih interesa.'s

g) Branilac okrivljenog je kao neza-
konit dokaz oznacio ,.fotografije SMS
i viber prepiske iz mobilnog telefona
ostec¢ene™, koje je oSte¢ena kao jedan od
ucesnika u toj prepisci nacinila, snimila
na CD i predala policiji.

VS je nasao da odredba ¢l. 152,
st. 3. ZKP nije povredena s obzirom

4 Vrhovni kasacioni sud, presuda u
predmetu Kzz 944/21, od 21. 9. 2021.
godine.

15 Isto tako, v.: Vrhovni kasacioni sud,
presuda u predmetu Kzz 790/2021, od 23. 9.
2021. i Vrhovni sud, presuda u predmetu
Kzz 287/2024, od 20. 3. 2024. godine.

na to da se ona odnosi na pretresanje
uredaja za automatsku obradu podata-
ka ili opreme na kojoj se cuvaju ili se
mogu cuvati elektronski zapisi okri-
vljenog. U konkretnom slucaju prosto
je zakljuceno da nije vrSeno pretresanje
mobilnog telefona okrivljenog, nego su
sudu dostavljeni podaci dobijeni foto-
grafisanjem ekrana mobilnog telefona
svedoka ostecene.'®

PROPUSTI
U VEZI SA PRETRESANJEM

a) Branilac okrivljenog je u ZZZ
tvrdio da je zapisnik o pretresanju opre-
me na kojoj se ¢uvaju elektronski zapisi
nezakonit dokaz prema nacinu priba-
vljanja jer je mobilni telefon u policiju
doneo svedok, a on nije lice ovlasé¢eno
za prikupljanje dokaza. Pored toga, iz-
vestaj o prikupljanju podataka iz tog
mobilnog telefona i SIM kartice ozna-
¢en je kao ,,plod otrovnog drveta™ , koji
je trebalo izdvojiti iz spisa predmeta.

Medutim, VKS je nasao da su
mobilni telefon fakticki pribavila ovla-
S¢ena sluzbena lica policije, na zakonit
nacin. Naime, iz ¢l. 286, st. 1.1 2. ZKP
proizlazi da policija ima pravo da od
gradana prikuplia predmete koji mogu
posluziti kao dokaz, pa i mobilni tele-
fon,a

,.-..stvar je ocene suda u svakom kon-

kretnom slucaju da li ¢e dokaze koji

su pribavljeni sprovodenjem navede-
nih radnji na ovim predmetima, pri-
hvatiti ili ne®.
Kako je mobilni telefon pribavljen na
zakonit nacin, VKS je dalje nasao da
su dokazne radnje na ovom predmetu

16 Vrhovni sud, presuda u predmetu Kzz
389/2024, od 16. 5. 2024. godine.
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zakonito sprovedene, pa su i1 zapisnik
o pretresanju i izvestaj o prikupljanju
podataka iz mobilnog telefona i SIM
kartice zakoniti dokazi."’

b) Branilac je oznacio kao nezakonit
dokaz potvrde o predmetima privreme-
no oduzetim od okrivljenih (mobilnim
telefonima), jer policija nakon izdavanja
potvrde nije sacinila sluzbenu belesku ili
zapisnik o preduzimanju ove radnje, niti
je odmah, a najkasnije u roku od 24 sata
o tome obavestila javnog tuzioca. Zbog
toga je i zapisnik o pretresanju opreme
na kojoj se cuvaju elektronski zapisi
nezakonit dokaz, budu¢i da proizlazi iz
nezakonito pribavljenih potvrda.

VKS je nasao da su ove potvrde
pribavljene na zakonit nacin, radnjama
policijskih sluzbenika na koje su oni
ovlas¢eni, tako da i po nacinu priba-
viljanja i po svojoj sadrzini predstavljaju
zakonite dokaze, a da Cinjenica da ovla-
$¢eno sluzbeno lice policije nije, u
skladu sa odredbom ¢l. 286. ZKP, na-
kon izdavanja potvrda o tome sastavilo
zapisnik ili sluzbenu belesku, niti je od-
mah, a najkasnije u roku od 24 sata o
tome obavestilo javnog tuzioca,

»--.ne ¢ini navedene potvrde o privre-

meno oduzetim predmetima a priori

nezakonitim ni u formalnom, a ni u

sadrzinskom smislu i nema za posle-

dicu njihovo obavezno izdvajanje iz

spisa predmeta‘.'®

¢) Osporena je zakonitost doka-
znog materijala sadrzanog u uredaju
za automatsku obradu podataka, od-
nosno telefonu oduzetom od svedoka

17 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1153/2018, od 21. 11. 2018.
godine.

18 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1428/2022, od 25. 1. 2023.
godine.
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osteéenog, jer je pretresanje obavljeno
protivno odredbi ¢l. 300. ZKP: o pre-
tresanju nisu obaveSteni okrivljeni i
njihovi branioci, niti osteéeni koji je dr-
zalac uredaja.

Medutim, VKS je utvrdio da je
pretresanje obavljeno nakon S$to su
obaveSteni vlasnik telefona, svedok
oste¢eni i njegov punomocnik, a koji
je obavestio organ postupka da se
pretresanje telefona moze obaviti u
njegovom odsustvu. Sto se, pak, tice
neobavestavanja okriviljenih i brani-
laca o izvodenju ove dokazne radnje,
VKS je naSao da to ne Cini ovaj dokaz
nezakonitim,

,...ve¢ se eventualno moze raditi o
relativno bitnoj povredi odredaba kri-
vi¢nog postupka iz ¢l. 438, st. 2, t. 3.
ZKP u vezi sa ¢l. 300. ZKP, s obzi-
rom da odredbama Zakonika o kri-
vicnom postupku nije propisano da
se na dokazu pribavljenom od strane
tuzioca bez prethodnog obavestavanja
okrivljenog i njegovog branioca ne

mogu zasnivati sudske odluke*. "

d) U ZZZ je osporeno pretresanje
racunara, jer branilac i okrivljeni nisu
pozvani a pretresanju su ,,prisustvovali
samo profesionalni svedoci BB i VV,
¢ija je nepristrasnost ,,unapred upitna®.
Medutim, VKS je kao neosnovane od-
bio ove navode, imajuéi u vidu da je
odredbom ¢l. 152, st. 3. ZKP propisa-
no da se pretresanje moze izvrSiti uz
pomoc¢ strucnog lica, ali nije propisana
obaveza suda da o pretresanju obaveste
branioca i okrivljenog.

Pored toga, branilac je osporio izve-
Staj MUP o pregledu racunara i video

1 Vrhovni kasacioni sud, presuda u
predmetu Kzz OK 8/21, od 7. 4. 2021.
godine.
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snimak prilozen uz njega, istakavsi da

je ,,pregled racunara* izvrsen 7 dana
,...nakon pretresanja raCunara, na
osnovu naredbe za pretresanje racuna-
ra i to u formi izvestaja, pri cemu je
pregledu racunara prisustvovao samo
svedok GG, a kao rezultat pregleda
racunara je na glavnom pretresu re-
produkovan i video-snimak, koji pred-

s¢¢

stavlja ’kljuc¢an dokaz tuzilastva’*.

S tim u vezi, VKS je utvrdio da iz
spisa predmeta proizilazi da osporeni iz-
vestaj o pregledu racunara

,,...sadrzZi zapravo izvestaj o rezultati-

ma pretresa racunara‘
koji je zapocet po naredbi suda, sagla-
sno ¢l. 155, st. 2. ZKP,

,--usled Cega dokaz u vidu video-

-snimka pribavljenog ovim pretresom,

nije pribavljen na nezakonit na¢in“.*

e) U ZZZ su kao nezakonit dokazni
materijal osporene SMS poruke sadrza-
ne u uredajima za automatsku obradu
podataka, tj. mobilnom telefonu koji
je oduzet od okrivljenog, iz razloga
Sto pretresanje telefona nije izvrSeno u
skladu sa naredbom viSeg suda, odno-
sno nije izvrseno u roku od 8 dana od
dana donosenja naredbe, kako je to na-
vedeno u zapisniku o pretresanju, veé
nekoliko meseci nakon toga.

VKS je utvrdio da je pretresanje te-
lefona oduzetog od okrivljenog izvrseno
u prisustvu dva punoletna gradanina kao
svedoka, i to dan nakon dana izdavanja
naredbe sudije za prethodni postupak.
Dalje, utvrdeno je da je naredbom suda
odredeno da Sluzba za specijalne istra-
zne metode MUP RS obavi pretresanje

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1102/2021, od 10. 11. 2021.
godine.

,-..na okolnosti komunikacije putem
poziva i poruka sa evidentiranjem bro-
jlev]a telefona sa kojima je komunici-
rao, vremena komunikacije, sadrzine
poruka i sadrzine imenika mobilnih
telefona®.

Takode, utvrdeno je da izvestaj o
prikupljanju podataka iz mobilnih te-
lefona i SIM Kkartica okrivljenog zaista
datiran nekoliko meseci nakon datuma
u naredbi o pretresanju, a da je sud ovaj
izvestaj,
,-..kao 1 navedenu naredbu na glav-
nom pretresu procitao kao dokaz i
pregledao CD sa sadrzinom mobilnog
telefona.*

Ne upustajuéi se dalje u navode branio-

ca, VKS je zakljucio sledece:
,-..Kako iz same naredbe proizilazi
da je ista obrazlozena i da sadrzi sve
elemente propisane zakonom, te da je
pretres mobilnog telefona okrivljenog
obavljen u roku od 8 dana, shodno
kako ¢l. 155, st. 3. ZKP, tako i roku
ostavljenom u naredbi, po oceni Vr-
hovnog kasacionog suda, sadrzaj SMS
poruka predstavlja zakonite dokaze®.

Takode, branilac je tvrdio da je
pretresanje telefona nezakonito jer bra-
niocu i okrivljenom nije dostaviljena
naredba o pretresanju niti su obavesteni
o vrsenju pretresa, te pretresanju nisu ni
prisustvovali. Medutim, VKS je nasao
da neobavestavanje okrivljenog i njego-
vog branioca o izvodenju ove dokazne
radnje ne Cini dokaze proistekle iz te
radnje nezakonitim,

,»...ve¢ se eventualno moze raditi o

relativno bitnoj povredi odredaba kri-

vi¢nog postupka iz ¢l. 438, st. 2, t. 3.

ZKP, jer je branilac bio u moguc¢no-

sti da se upozna sa ovim dokazima, a

svakako je upoznat sa njima na glav-
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nom pretresu na kom su neposredno

izvedeni‘.?!

f) Branilac okrivljenog je u ZZZ
naveo da je izveStaj o forenzickom
pregledu lica mesta, kojim je izvrSeno
fotografisanje i video-snimanje sadrzaja
mobilnog telefona okrivljenog i nareza-
no na DVD, nezakonit dokaz izveden
suprotno odredbama ¢l. 152—-155. ZKP.

1z spisa predmeta VS je utvrdio da
je na osnovu naredbe sudije za pret-
hodni postupak o pretresanju izvrseno i
fotografisanje i video-snimanje sadrzaja
mobilnog telefona, o ¢emu je sainjen
izvestaj o forenzickom pregledu lica
mesta, na kome je

,-..konstatovano da su fotografije i vi-

deo-snimci sacinjeni ovom prilikom

narezani na jedan DVD i dostavljeni
uz izvestaj, a da je uvidaju, pored ovla-

S¢enog sluzbenog lica i dva svedoka,

bio prisutan i branilac okrivljenog*.

S obzirom na to da je fotografisa-
nje i video-snimanje sadrzaja mobilnog
telefona izvrseno na osnovu sudske na-
redbe, da je o tome sacinjen izvestaj o
forenzickom pregledu lica mesta, da je
fotografisanje i video-snimanje sadrzaja
narezano na DVD, ¢ime je postupljeno
u skladu sa ¢l. 157, st. 5. ZKP, VS je
na$ao da se radi o zakonitom dokazu.?

PRETRESANJE
ILI VESTACENJE

2l Vrhovni kasacioni sud, presuda u
predmetu Kzz 1410/2021, od 27. 1. 2022.
godine.

22 Vrhovni sud, presuda u predmetu Kzz
685/2023, od 5. 7. 2023. godine.
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1. Na zakonitost postupanja ne utice
¢injenica da li je sud imao u vidu da se
radi o pretresanju ili veStacenju.

Tokom 2015. u jednom ZZZ ospo-
ren je kao nezakonit dokaz izvestaj
specijalnih istraznih metoda — Odelje-
nje za elektronski nadzor MUP RS, iz
razloga S§to je na predlog javnog tuzila-
Stva sud tek na glavnom pretresu doneo
reSenje kojim je odredeno izvodenje
ovog dokaza, koje branilac okrivljenog
smatra nerazumljivim i u suprotnosti sa
odredbama ZKP. Naime, prema navodi-
ma iz ZZZ, u tom resenju

»-..sud daje naredbu da se odredi pre-

tres uredaja za automatsku obradu

podataka i opreme kojom se Cuvaju
podaci, a istovremeno nalaze i da se

‘izvestacil 1,
zbog Cega branilac okrivljenog tvrdi da
nije jasno da li se

-0 konkretnom slucaju odreduje

pretres stvari ili veStacenje®.

VKS u obrazlozenju svoje odluke ne
doprinosi pojasnjavanju ovog vaznog,
ne samo terminoloskog pitanja. Naime,
nakon S$to je konstatovao da je sporni
izvestaj pribavljen od nadleznih organa,
i to na zahtev suda, $to ga po misljenju
VKS ¢ini zakonitim dokazom, uopste se
ne upusta u pravni osnov po kom je iz-
vestaj sastavljen — StaviSe navodi da

»-..sasvim je drugo pitanje (...) da li je

sud prilikom pribavljanja ovog doka-

za imao u vidu da se radi o pretresu
stvari ili vestacenju®,
a potom zakljuCuje da ,,ove ¢injenice
ne uticu na zakonitost samog dokaza®,
buduéi da se on odnosi na mobilne te-
lefone okrivljenih i pripadaju¢e SIM
kartice.”

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 459/2015, od 26. 5. 2015.



M. Pisari¢, Odabrana praksa iz oblasti krivicnog prava, str. 283-306.

2. Izvestaj o prikupljanju podataka
iz mobilnog telefona je zakonit dokaz
ako je sacinjen na osnovu naredbe suda
o pretresanju.

Branilac okrivljenog je istakao da je
izvestaj o prikupljanju podataka iz mo-
bilnih telefona i SIM kartica MUP, DP,
Uprave kriminalisticke policije, Sluzbe
za specijalne istrazne metode, Odeljenje
za elektronski nadzor je nezakonit do-
kaz, jer je radnja vestacenja mobilnih
telefona i SIM kartica okrivljenog pre-
duzeta bez pisane naredbe suda, ¢ime je
povreden zakon na Stetu okrivljene.

Medutim, VKS je utvrdio da u spi-
sima predmeta postoji naredba suda
kojom je na osnovu ¢l. 152, st. 3. ZKP
odredeno pretresanje uredaja za auto-
matsku obradu podataka i opreme na
kojima se cuvaju elektronski zapisi,
izmedu ostalog i mobilnog telefona od-
uzetog od okrivljenog. Shodno tome,
osporeni izvestaj o prikupljanju po-
dataka iz mobilnih telefona i SIM
kartica jeste dokaz pribavljen u skladu
sa zakonom.?

3. Zapisnik o pregledu mobilnog te-
lefona je zakonit dokaz ako je safinjen
na osnovu naredbe javnog tuZilastva o
vesStacenju.

U podnetom ZZZ branilac okrivlje-
nog je osporio zakljucak suda, koji je
odbio da kao nezakonit dokaz iz spisa
izdvoji CD sa narezanim audio-snim-
kom i razmenjenim SMS porukama,
nalaze¢i da su ovi dokazi pribavljeni na
zakonit nacin u smislu ¢l. 118. 1 ¢l. 121.
ZKP, dok je, po miSljenju odbrane, u

godine.

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1344/2019, od 19. 12. 2019.
godine.

konkretnom slucaju policija bez na-
redbe izvrsila pretresanje mobilnog
telefona svedoka.

VKS je najpre utvrdio da je na-
redbom javnog tuzilastva, na osnovu
odredbe ¢l. 118. u vezi sa ¢l. 121. ZKP,
odredeno vestacenje mobilnih telefona,
koji su privremeno oduzeti od svedo-
ka, a

,»-..predmet vestacenja je bio wutvr-
divanje sadrzaja svih komunikacija
koji se nalaze na navedenim telefoni-
ma i audio-zapisa, radi pronalazenja
dokaza — tragova vaznih za kriviéni
postupak®.

Po ovoj naredbi je Odsek za ope-
rativau forenziku izvrsio ,,pregled* tri
mobilna telefona,

,»-..kojom prilikom su primenjeni me-
todi elektronske i informaticke digi-
talne ekstrakcije podataka, koja je
izvrSena licenciranim uredajem, kao
i elektronska i informaticka digitalna
analiza i pretraga ekstraktovanih po-
dataka uz pomo¢ posebno navedenog
licenciranog softvera, a koji podaci o
prikupljenom sadrzaju iz mobilnog te-
lefona se nalaze u elektronskoj formi,
na jednom prenosnom mediju, koji je
dostavljen u prilogu izvestaja i dato
je misljenje da je utvrdeno postojanje
memorisane komunikacije putem po-
ziva i SMS poruka®.

Ceneéi zakonitost i pravilnost po-
stupanja javnog tuzilastva, VKS je
zakljuCio da je naredba o vestacenju
mobilnih telefona i utvrdivanje sadrza-
Jja svih komunikacija, koje se nalaze na
navedenim telefonima i1 audio-zapisi-
ma, doneta nakon donosenja naredbe o
sprovodenju istrage, zbog cega

,-..vestacenje  telefonskih  aparata

predstavlja zakoniti dokaz prema na-

¢inu pribavljanja“.
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Takode, VKS je zakljucio da su SMS
poruke iz memorije telefona izdvojene u
skladu sa odredbama ¢l. 118. 1 ¢l. 121.
ZKP,

.- osnovu pregleda mobilnih te-
lefona po naredbi organa postupka —
tuzilaStva 1 to licenciranim uredajem
za ekstrakciju podataka i uz pomo¢
licenciranog softvera“.?

Dakle, kako je nakon pokretanja
istrage javni tuzilac doneo naredbu o
vestacenju kojom se nalaze utvrdivanje
sadrzaja, radi se o zakonitom dokazu,
iako su na osnovu te naredbe izvrSeni
pregled, digitalna ekstrakcija, analiza
i pretraga podataka o komunikaciji, a
radi pronalazenja dokaza — tragova.

4. Nije potrebna naredba suda za
pretresanje kada javni tuZilac kao or-
gan postupka naredi veStalenje mo-
bilnog telefona, sadrZine memorije i
ostvarene komunikacije.

S obzirom na to da nije postojala
naredba suda za pretresanje uredaja
za automatsku obradu podataka, u koje
uredaje spada i mobilni telefon, u ZZZ
je osporena mogucnost da se kao dokaz
koriste zapisnik o vesStacenju mobilnih
telefona, izvrSenom od strane forenzi-
cara na osnovu naredbe viSeg javnog
tuzioca, kriminalisticko-tehni¢ka doku-
mentacija policijske stanice i izvod iz
komunikacije putem SMS poruka.

VKS je iz spisa predmeta utvrdio da
je javni tuzilac izdao naredbu Odseku
operativne forenzike da izvrsi vestacenje
predmetnih mobilnih telefona, sadrzine
memorije i ostvarene komunikacije,

,....1 na osnovu analize ekstrahovanih

podataka iz mobilnih telefona zaklju-

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 267/2022, od 24. 3. 2022.
godine.
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¢eno je da je u odredenom vremen-
skom periodu postojala komunikacija
izmedu okrivljenih®.

Potom je, pozivaju¢i se na odredbu
¢l. 113. ZKP, VKS nasao da je javni tu-
zilac, kao organ postupka u toj fazi, bio
ovlaséen da odredi vestacenje, pa je na-
vode iz ZZZ odbio kao neosnovane, jer
se u konkretnom slucaju ne radi o pre-
tresanju iz ¢l. 152, st. 3. ZKP.*

Medutim, nije sporno da li je javni
tuzilac bio organ postupka ili ne, a time
i nadlezan da naredi veStacenje, nego to
$to je izdata naredba za vesStaCenje a ne
naredba za pretrsanje.

5. Prikupljanje sadrzaja iz mobil-
nog telefona veStatenjem na osnovu
naredbe javnog tuZioca, a ne pretresa-
njem na osnovu naredbe suda, u skladu
je sa zakonom.

Kao nezakonit dokaz u ZZZ ozna-
¢en je zapisnik Odeljenja operativne
forenzike o vestacenju mobilnih telefo-
na i SIM kartica okrivljenih od 25. 8.
2021, iz razloga S$to: a) vestacenje nije
izvrseno u roku od 8 dana od dana
donosenja naredbe suda o pretresu i
vestacenju mobilnih telefona od 13. 7.
2021; i b) nisu bile ispunjene zakonske
pretpostavke iz ¢l. 156. ZKP za vrSenje
dokazne radnje pretresanja.

VKS je utvrdio sledeée: zapisnik o
vestacenju mobilnih telefona i SIM kar-
tica okrivljenih od 4. 8. 2021. zajedno
sa jednim DVD diskom sa prikuplje-
nim sadrzajem dostavljen je sudu 25.
8. 2021; vestacenje mobilnih telefona,
koji su oduzeti od okrivljenih, izvrSeno
je po naredbi viseg suda od 30. 7. 2021.
i dopunskoj naredbi od 2. 8. 2021, koji-

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 561/2022, od 13. 9. 2022.
godine.



M. Pisari¢, Odabrana praksa iz oblasti krivicnog prava, str. 283-306.

ma je nalozeno da se izvrsi vestacenje,
a ne po naredbi za pretresanje od 13. 7.
2021, na koju se u ZZZ poziva branilac
okrivljenog; naredba za pretresanje vra-
¢ena je sudu i po njoj se nije postupalo,
odnosno nije ni vrseno pretresanje mo-
bilnih telefona.
Shodno tome, VKS je zakljucio da

»--.nije ni bilo potrebno da budu ispu-
njene zakonske pretpostavke iz ¢l. 156.
ZKP*,
pa je zapisnik o vestacenju mobilnih te-
lefona i SIM kartica okrivljenih zakonit
dokaz.?’

6. U manje sloZenim situacijama
javni tuZilac moZe odrediti veStacenje
mobilnog telefona i njegovog sadria-
ja, a kod sloZenijeg postupka pregleda
moZe sud narediti pretresanje.

Branilac okrivljenog je u ZZZ naveo
da su zapisnici o vestacenju mobil-
nih telefona oduzetih od okrivljenih i
svedoka sacCinjeni na osnovu naredbe
javnog tuzioca, a ne na osnovu nared-
be suda o pretresanju, iz kog razloga su
pribavljeni protivno zakonu.

VKS je utvrdio da je, shodno odred-
bi ¢l. 113, st. 1. ZKP, javni tuzilac,
kao ovlaséeni organ u toj fazi postup-
ka, doneo predmetne naredbe kojima
je odredio vestacenje telefona i SIM
kartice, pa je navod da se radi o pretre-
sanju iz ¢l. 152, st. 3. ZKP ocenjen kao
neosnovani.

»Pri tome, mobilni telefoni se
mogu smatrati uredajima za automat-
sku obradu podataka, u smislu ¢l. 152,
st. 3. ZKP, te shodno tome, po predlo-
gu javnog tuzioca sud moze narediti
njihovo pretresanje, u smislu odredbe

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 660/2022, od 6. 7. 2022.
godine.

Cl. 155. ZKP, kod slozenijeg postupka
pregleda u formi pretresanja kada to
zahteva konkretan slucaj, ali istovre-
meno, moze se i1 naredbom javnog
tuzioca u manje slozenim situacijama
odrediti vestacenje mobilnog telefona
i njegovog sadrzaja, kao u ovom kon-

kretnom kriviénom postupku. 2

7.1 pretresanje i veStacenje.

Branilac okrivljenog je u ZZZ naveo
da je izvestaj o prikupljanju podataka
iz mobilnog telefona i laptopa oduzetih
od okrivljenog nezakonit dokaz, jer je
pribavljen suprotno ¢l. 152-157. ZKP,
buduéi da je vestacenje radeno mimo
naredbe suda, odnosno na osnovu za-
hteva tuzilastva.

Iz spisa predmeta VS je utvrdio
sledece: a) javno tuzilastvo podnelo je
sudiji za prethodni postupak zahtev za
donoSenje naredbe o pretresanju ure-
daja za automatsku obradu podataka,
privremeno oduzetih od okrivljenog, a
sud je doneo naredbu, na osnovu koje
je izvrSeno pretresanje, konstatovano
na zapisniku; b) nakon toga, nared-
bom javnog tuzilastva nalozeno je da
policijski sluzbenici Sluzbe za speci-
jalno-istrazne metode UKP MUP-a RS
u Beogradu izvrse proveru i vestacenje
sadrzaja oduzetog mobilnog telefona
i kartice, kao i laptopa, proveru komu-
nikacije, video-snimaka i fotografija
koje se nalaze u predmetima oduzetim
od okrivljenog, sa blize navedenim po-
dacima o tim uredajima, i odredeno je
da ¢e se vesStacenjem presnimiti i fo-
renzicki analizirati sadrzaj navedenih
uredaja za automatsku obradu podataka
i opreme na kojoj se ¢uvaju elektronski

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 138/2023, od 28. 2. 2023.
godine.
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zapisi mobilnog telefona i laptopa; ¢) na
osnovu ove naredbe Sluzba je sacinila
izveStaj o vestacenju mobilnog telefona
i SIM kartice, u kom je konstatovano da
je nalaz narezan na DVD.

Shodno utvrdenom, VS je naSao da
izvestaj o vesStacenju mobilnog telefona
i SIM kartice, privremeno oduzetim od
okrivljenog, predstavlja dokaz koji je
izveden u svemu u skladu sa odredbama
ZKP.%

8. Vestacenje bez pretresanja.

U ZZZ branilac okrivljenog je
ukazao na nezakonitost zapisnika o
vestacenju mobilnog telefona i SIM
kartice, koji su oduzeti od okrivljenog,
iz razloga Sto su prethodno ve¢ bili ve-
Staceni od strane istog drzavnog organa
(MUP RS). Naime, prethodni zapisnik
o vestacenju istog mobilnog telefona
i SIM Kkartice sud je izdvojio iz spisa
predmeta kao nezakonit dokaz,

,»-..nalaze¢i da su veStaCenje i pretres

telefona sprovedeni bez odgovarajuce

naredbe, u smislu ¢l. 152. ZKP*.

Nakon resenja o izdvajanju doneta je
sudska naredba ,.kojom je odreden pre-
tres* tog istog mobilnog telefona sa
pripadaju¢om SIM karticom, za koji
branilac smatra da
,-..Vi§e nije mogao biti predmet zako-
nitog pretresa, buduc¢i da je na njemu
ve¢ bio izvrSen pretres i to nezakonit®.

Branilac je istakao da je neprihvatljiva
odluka suda

,»...da nezakonito sprovedenu radnju
pokusa ozakoniti naknadnim izdava-
njem naredbe za pretres uredaja za au-

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 685/2023, od 5. 7. 2023.
godine.
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tomatsku obradu podataka, koji je vec¢
jednom pretresan na nezakonit nacin®.

VS je utvrdio sledece: a) javni tu-
zilac je doneo naredbu da se izvrsi
vestacenje mobilnog telefona, koje je
poverio Odeljenju kriminalisticke po-
licije, Odseku za operativnu forenziku;
b) istog dana javni tuzilac je sudiji za
prethodni postupak podneo zahtev za
donosenje naredbe za pretresanje tog
mobilnog telefona, ali po tom zahte-
vu sud nije doneo naredbu; ¢) MUP je,
pak, obavio vestacenje, te zapisnik o
vestacenju zajedno sa CD-om sa listin-
gom komunikacije okrivljenog dostavio
javnom tuziocu; d) javni tuZzilac je po-
tom podneo predlog da se oni izdvoje
iz spisa predmeta, i sud je prihvatio
taj predlog; e) nakon toga, javni tuzi-
lac je doneo novu naredbu da se izvrsi
vestacenje istog mobilnog telefona i po-
novo (nakon nekoliko meseci) sudiji za
prethodni postupak podneo zahtev za
donosenje naredbe za pretresanje, iste
sadrzine kao S$to je bio prethodni za-
htev po kom sud ranije nije postupio;
f) sud je po tom novom zahtevu doneo
naredbu za pretresanje, a Odeljenje za
operativnu forenziku je na osnovu na-
redbe javnog tuzioca izvrSilo vestacenje
i potom osporeni zapisnik o veStacenju i
zapisnik o pretresanju dostavio javnom
tuziocu.

VS je stava da je osporeni zapisnik
o vestacenju ,.kompromitovan prethod-
nim postupanjem‘ javnog tuzioca. Kako
je nakon izdvajanja zapisnika iz spisa
predmeta, Cije izdvajanje je, kao neza-
konitog dokaza sam predlozio, a potom
naredbom odredio novo vestacenje is-
tog mobilnog telefona sa identi¢nim
nalogom i podneo istovremeno i zahtev
sudiji za prethodni postupak da se done-
se naredba o pretresanju, javni tuzilac
je ,,svojim postupanjem uticao na za-
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konitost postupka pribavljanja dokaza
— zapisnika o vesStacenju®. Posebno iz
razloga $to je predmetni mobilni telefon
,»ve¢ bio predmet vesStacenja i pretre-
sanja®, i to u nezakonito sprovedenom
postupku, VS je nasao da
,....navedeni mobilni telefon, u daljem
toku postupka, nije mogao biti pred-
met istih dokaznih radnji®.
Posledi¢no, VS je zakljuCio da se
pravnosnazna presuda nije mogla zasni-
vati na zapisniku o vestacenju. Imajuci
u vidu odredbu ¢l. 438, st. 2, t. 1. ZKP,
kako u konkretnom slucaju sud pobija-
nu pravnosnaznu presudu nije zasnovao
isklju¢ivo na nezakonitom zapisniku
o vesStacenju mobilnog telefona i SIM
kartice, ZZZ je odbijen.*

UVIDAJ

1. Vizuelni pregled sadrzaja mobil-
nog telefona ne predstavlja pretresanje,
nego uvidaj.

Kriminalisticko-tehnicka dokumen-
tacija sacinjena od strane kriminali-
stickog tehnicara MUP RS, koja sadrzi
fotografije sadrzine komunikacija, od-
nosno tekstualnih poruka iz mobilnih
telefona okrivljenih sa drugim licima,
oznacena je kao nezakonito pribavljen
dokaz, protivno odredbi ¢l. 152, st. 3.
ZKP, a iz razloga §to je policijski slu-
zbenik, koji nije za to strucno lice,
fakticki vrsio pretresanje mobilnih tele-
fona okrivljenih, koji spadaju u uredaje
za automatsku obradu podataka, i bez
naredbe suda. Naime, branilac smatra
da se u konkretnom slucaju ne radi o
uvidaju na pokretnim stvarima u smislu
¢l. 135, st. 1. ZKP, jer

3% Vrhovni sud, presuda u predmetu Kzz
52/2024, od 6. 2. 2024. godine.

,»--.policijski sluzbenik nije samo vr$io
vizuelno posmatranje mobilnih tele-
fona, vec¢ je ulazio u sadrzinu istih i
pretresao razlicite aplikacije, SMS i
druge komunikacije koje se nalaze u
telefonskom uredaju®.

Odbijaju¢i ove navode kao neo-
snovane, VKS je jednostavno uputio
na razloge iz drugostepene presude da
se radi o uvidaju, koje je prihvatio kao
pravilne.?!

2. Nije postupanje po ¢l. 286, st. 3.
ZKP, nego uvidaj.

Branilac je osporio zakonitost iz-
veStaja o forenzickom pregledu lica
mesta, koji sadrzi fotografije SMS poru-
ka, jer je postupljeno suprotno ¢l. 286,
st. 3. ZKP, buduéi da

,»-..ne postoji nalog sudije za prethod-
ni postupak, a po predlogu nadleznog
javnog tuzioca“.

VS je naSao da su ovi navodi neo-
snovani iz razloga $to je u konkretnom
slucaju izvrSena dokazna radnja uvi-
daj stvari, u smislu ¢l. 135. ZKP, za
koju nije obavezno postojanje naredbe
suda. Naime, VS je nasSao da je uvidaj
pokretne stvari — mobilnog telefona“
sastavni deo kriminalisticko-forenzicke
dokumentacije, a da je radnja uvidaja
stvari ,,preduzeta na pokretnoj stvari —
mobilnom telefonu®, tako $to je

,-..izvrSeno KT fotografisanje poruka

sa mobilnog telefona BB i VV, od-

nosno poruke su fotografisane i zadr-
zane u fotodokumentaciji u spisima

predmeta‘.’?

31 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1416/2020, od 16. 12. 2020.
godine.

32 Vrhovni sud, presuda u predmetu Kzz
376/2024, od 2. 4. 2024. godine.
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3. Nije tajni nadzor komunikacije
niti postupanje po ¢l. 286. i 287. ZKP,
nego uvidaj.

Branilac okrivljenog je u ZZZ tvrdio
da su izvestaj o forenzickom pregledu
lica mesta i CD kriminalisticke tehni-
ke sa fotodokumentacijom ostvarene
prepiske preko drustvene mreze i SMS
poruka izmedu okrivljene i oStecenog
nezakonito pribavljeni, protivno odred-
bama ¢l. 166, 167, 286. i 287. ZKP.
Pored toga, branilac navodi da je
izvodenje uvidaja pokretnih stvari (mo-
bilnog telefona i racunara) oStecenog
nezakonit jer

»-.nije postupljeno u skladu sa odred-
bama ZKP o tajnom nadzoru komu-
nikacije okrivljene, s obzirom na to
da nije postojala naredba sudije za
prethodni postupak i da se za krivi¢-
no delo prevara ova posebna dokazna
radnja nije mogla odrediti®.

VKS je utvrdio da je fotografisanje
SMS poruka i komunikacije okrivljene
sa oStecenim ,,preko drustvene mreze
fejsbuk mesindzer (Facebook-Mesin-
ger)“, kao i sacinjavanje fotodokumen-
tacije i izveStaja o forenzickom pre-
gledu lica mesta, izvrSeno od strane
policijskih sluzbenika po nalogu osnov-
nog javnog tuzioca koji je u postupku
preduzimanja odredenih dokaznih rad-
nji nalozio policiji da u smislu ¢l. 135.
ZKP obavi radnju wuvidaja pokretne
stvari — uredaja u vlasnistvu oStec¢enog.
Nakon toga, VKS je zakljucio da su
osporeni dokazi pribavljeni vrSenjem
uvidaja nad stvari, u smislu ¢l. 135.
ZKP, a ne preduzimanjem posebne do-
kazne radnje u smislu ¢l. 166. ZKP.

Dodatno, VKS je istakao da su
ovlaséena sluzbena lica policije ,,samo
fotografisala podatke sa raCunara i mo-
bilnog telefona oStecenog™ a da nisu
pribljaviljala evidenciju ostvarene tele-
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fonske komunikacije, kori§¢enih baznih
stanica ili lociranja mesta sa kojeg se
obavlja komunikacija,
»--.pa samim tim, njihovo postupanje
nije ni moglo da bude u suprotnosti sa
odredbama ¢l. 286. i ¢l. 287. ZKP“.»

4. Nije tajni nadzor komunikacije,
nego uvidaj.

a) U ZZZ branilac okrivljenog ospo-
rava zasnivanje prvostepene presude
na dokazu koji je izveden na glavnom
pretresu, ukazujuéi na to da su SMS
poruke o komunikaciji optuzenih pro-
Citane protivno ZKP, jer za to nije
postojala naredbe suda a ,uvid u sa-
drzinu komunikacije moze se odrediti
samo naredbom suda® u smislu cl. 166.
ZKP.

Suprotno ovim navodima, VKS je
nasao da se ne radi o tajnom nadzoru
komunikacije, ve¢ o uvidaju na pokret-
noj stvari,

».pri ¢emu nije potrebna naredba
suda za oduzimanje mobilnog telefo-
na (predmeta Ciji sadrzaj predstavlja
dokaz), ve¢ mora postojati odluka
suda da se izvrsi uvid u sadrzaj telefo-
na a §to u konkretnom i postoji, jer je
sud na glavnom pretresu odlucio da se
izvr$i uvid u SMS poruke mobilnog
telefona®. **

b) Branilac je u ZZZ tvrdio da
je time Sto kriminalisticko-tehnicka
dokumentacija sadrzi fotografije po-
ruka iz telefona oStecene, koje joj je
navodno poslao okrivljeni, postupljeno
suprotno odredbi ¢l. 166. ZKP, koji ure-

3 Vrhovni kasacioni sud, presuda u
predmetu Kzz 929/2021, od 21. 9. 2021.
godine.

3 Vrhovni kasacioni sud, presuda u
predmetu Kzz 938/14, od 15. 10. 2014.
godine.



M. Pisari¢, Odabrana praksa iz oblasti krivicnog prava, str. 283-306.

duje postupak preduzimanja posebnih
dokaznih radnji tajnog nadzora nad ko-
munikacijama, posebno imajuéi u vidu
da je fotografisan telefon ostecene, a ne
okrivljenog.

Medutim, VKS je iz spisa predmeta
utvrdio da je PU poslala dopis odeljenju
kriminalisti¢ke policije — kriminalistic-
koj tehnici, u kom zahteva da se, na
osnovu usmene naredbe javnog tuzioca,
Sfotografisu SMS poruke na mobilnim
telefonima. Kako u konkretnom slucaju
osporeni dokaz nije pribavljen prime-
nom posebnih dokaznih radnji suprotno
¢l. 166. ZKP, vec su

,,...fotografije ekrana mobilnog telefo-
na oStecene, sa porukama, nacinjene u
sklopu uvidajnih radnji shodno odred-
bi ¢l. 135. ZKP i to na osnovu usmene
naredbe organa postupka*,

VKS je naSao da se ne radi o nezakoni-
tom dokazu.*

5. Nije veStacenje, nego uvidaj.

a) U ZZZ branioca okrivlje-
nog navedeno je da su nezakonit
dokaz fotografije SMS poruka koje su
se nalazile u telefonu svedoka, jer je
»havedeni telefon policija uzela, ali
ga nije ni privremeno oduzela” a tele-
fon nije ni vestacen. Medutim, VKS je
uputio na odluku drugostepenog suda,
u Cijem obrazlozenju su dati jasni i
dovoljni razlozi da se u konkretnom slu-
¢aju radi o uvidaju na pokretnoj stvari.*®

b) Branilac okrivljenog je u ZZZ
kao nezakonit dokaz oznacio fotogra-

3 Vrhovni kasacioni sud, presuda u
predmetu Kzz 607/2022, od 6. 7. 2022.
godine.

% Vrhovni kasacioni sud, presuda u
predmetu Kzz 767/2021, od 2. 9. 2021. i
Apelacioni sud u Beogradu, presuda u pred-
metu Kz1 120/21, od 12. 4. 2021. godine.

fije SMS poruka sa mobilnog telefona
oSteCene, s obzirom na to da iste nisu
pribavljene u skladu sa odredbom
Cl. 152, st. 3. ZKP jer nije bilo naredbe
suda o pretresanju. Pored toga, istakao
jeida

,....kriminalisti¢cki tehnicari policije

nisu struéna lica za skidanje i obradu

digitalnih elektronskih podataka®,

a da sadrzina SMS poruka, kao digital-
nih dokaza, moze da se utvrduje samo
informaciono-tehnoloskim vestacenjem.
VKS je uputio na obrazlozenje odluke
drugostepenog suda, prema kom se u
konkretnom slu¢aju radi o uvidaju na
pokretnoj stvari.’’

c¢) U ZZZ je istaknuto da se pobi-
jane presude zasnivaju na ,,navodnom
uvidaju“ u telefon koji je oduzet od
okrivljenog a koji je izvrSio ,.Covek
koji se potpisao kao vestak, a koji nije
vestak®, shodno ¢emu ,,vestacéenje nije
uradeno u skladu sa ¢l. 114, st. 1.1 3.
ZK*. VS je istakao da se u konkretnom
slu¢aju ,,ne radi o vestacenju, veé o uvi-
daju pokretnih stvari, koje je obavilo
stru¢no lice — vestak™ a koji je postupao
po nalogu tuzioca.*®

d) U ZZZ branilac je tvrdio da je
izvestaj o forenzickom pregledu lica me-
sta i uvidaju pokretne stvari (telefona)
nezakonit dokaz, po nacdinu pribavlja-
nja, iz razloga $to policijska stanica u
konkretnom sluéaju

,-..nema potrebnih ni ljudskih ni teh-

nickih resursa da vrsi vestacenje mo-

bilnog telefona, te je to veStaCenje

trebalo da izvr$i neki drugi organ®.

37 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1431/2020, od 23. 12. 2020.
godine.

3% Vrhovni sud, presuda u predmetu Kzz
684/2023, od 12. 7. 2023. godine.
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Pored toga, branilac smatra da se i
ne moze raditi o uvidaju telefona, nego
da se ,autenti¢nost komunikacije mo-
bilnim telefonom mogla utvrditi samo
vestacenjem*.

Nakon uvida u spise, VKS je nasao
da je vrSen uvidaj nad mobilnim tele-
fonom koji je ostecena dobrovoljno
predala i omogucila pristup porukama
koji se u njemu nalaze, a koje je policiji
fotografisala i ukjucila u fotodokumen-
taciju. Ne upustajuci se dalje u navode
iz ZZZ7, koje odbija kao neosnovane,
VKS se zadrzao na konstataciji da je
uvidaj ,,sastavni deo kriminalisticko-fo-
renzi¢ke dokumentacije®, da je ova

,»-..dokazna radnja sprovedena shodno

¢l. 135. ZKP od strane organa koji je

za njeno sprovodenje nadlezan®,

i da vesta¢enja nije bilo.*

6. Na zakonitost postupanja ne utice
¢injenica da li je sud imao u vidu da se
radi o uvidaju ili veStacenju.

Branilac je kao nezakonite dokaze
oznacio izvestaj o prikupljanju podata-
ka iz mobilnih telefona 1 SIM Kkartica,
jer smatra da je proizaSao iz nezakoni-
tog postupanja.

Medutim, VKS je najpre utvrdio sle-
dece: a) naredbom predsednika veca na
glavnom pretresu odredeno je da Slu-
zba za specijalne istrazne metode MUP
RS obavi vestacenje odlazno-dolaznih
poziva i poruka za odredeni, prosli vre-
menski period, i to sa tri broja telefona
koji su prethodno privremeno oduzeti
od okrivljenog 1 i jednog broja telefona
koji je prethodno privremeno oduzet od
okrivljenog 2; b) Sluzba za specijalne
istrazne metode MUP RS — Odeljenje

3 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1044/2020, od 18. 11. 2020.
godine.
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za elektronski nadzor je nakon nekoliko
meseci sudu dostavila izvestaj o priku-
pljanju podataka iz mobilnih telefona i
SIM kartica; c) sud je ovaj izvestaj iz-
veo kao dokaz na glavnom pretresu.
Nakon toga VKS je nasao da se u
konkretnom slucaju ne radi o pretresa-
nju mobilnog telefona, nego o uvidaju
telefona, u smislu ¢l. 133. ZKP. Naime,
VKS tvrdi da je izvrSen pregled sadrza-
ja mobilnih telefona, odnosno uvidaj na
pokretnoj stvari (mobilnom telefonu),
na osnovu odluke suda donete na glav-
nom pretresu
»-..da se izvrsi uvid u sadrzaj predmet-
nih telefona i utvrdi listing dolazno-o-
dlaznog saobracaja poziva i sadrzina
SMS poruka u ozna¢enom periodu.

VKS je dalje naveo da takva odlu-
ka postoji, i to u formi naredbe za
vestacenje telefona, medutim, nalazi
da takva okolnost ,,nije od uticaja na
zakonitost tog dokaza i dokaza koji su
iz njega proizasli“. VKS je zakljucio da
je osporeni izvestaj zakonit dokaz, jer
je pribavljen od nadleznih organa i to
na osnovu naredbe suda — a sasvim je
drugo pitanje ,,da li je sud prilikom pri-
bavljanja ovog dokaza imao u vidu da [i
se radi o uvidaju stvari ili vestacenju*,
pri tome isticuci da

,,...ove Cinjenice ne uticu na zakoni-

tost samog dokaza, budu¢i da se on

odnosi na predmete odnosno mobilne

telefone koji su privremeno oduzeti
od okrivljenih, 4

7. Ne smatra se pretresanjem kada
javni tuzilac donese naredbu o veStace-
nju i od veStaka traZi pomo¢ radi uvi-

4 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1378/2019, od 11. 2. 2019.
godine.
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da u sadrZaj telefona u smislu ¢l. 133. i
¢l. 135. ZKP.

a) Kao nezakonito pribavljen dokaz
branilac je ZZZ oznacio informaticko
vestacenje mobilnog telefona koji je
priviemeno oduzet od okrivljenog,
po naredbi javnog tuzioca ,kojom je
nalozeno utvrdivanje liste poziva i
utvrdivanje sadrzaja SMS poruka i po-
ruka na aplikacijama ,,Viber* i Vats Ap
(,,Whats App“), a iz razloga §to se

,-..veStacenje veStaka informaticke

struke sustinski svodi na pretres tele-

fona okrivljenog uz pomoc¢ strucnog
lica — veStaka informaticke struke®.
Drugim re¢ima, vestacenjem je

,,...sustinski izvrSeno pretresanje ure-

daja za automatsku obradu podataka i

opreme na kojoj se Cuvaju ili se mogu

Cuvati elektronski zapisi, ali bez na-

redbe suda“,
¢ime je postupljeno suprotno ¢l. 152,
st. 3. ZKP.

VKS je najpre nasao da je javni tuzi-
lac, kao ovlas¢eni organ postupka u fazi
istrage, u skladu sa odredbama ZKP,
doneo predmetnu naredbu kojom je
odredio vestacenje telefona i SIM kar-
tice koji su oduzeti od okrivljenog, i za
to odredio vestaka elektrotehnicke stru-
ke. Dalje je izveo zakljucak da je time
zapravo

»e-Jjavni tuzilac, zatrazio pomo¢ struc-

nog lica radi uvida u sadrzaj pred-

metnog telefona okrivljenog shodno
odredbi ¢l. 133. 1 135. ZKP*,

a da je to strucno lice (dakle, pruzajuci
pomo¢ tuziocu) ostvarilo samo uvid u
telefon i potom o sadrzini telefona saci-
nilo izvestaj u formi nalaza i misljenja
vestaka.

Uz to, VKS je naglasio da, prilikom
pregleda telefona okrivljenog, vestak
nije vrsio nikakvu obradu podataka, niti

je to od njega trazeno pomenutom na-
redbom javnog tuzioca.

VKS zakljuCuje da se preduzeta
dokazna radnja ne moze smatrati pretre-
sanjem uredaja za automatsku obradu
podataka i opreme na kojoj se Cuvaju
ili se mogu Cuvati elektronski zapisi (za
koje, potvrduje, da bi u smislu odredbe
¢l. 152, st. 3. ZKP bilo potrebno da po-
stoji naredba suda), jer bi pretresanje

,,-..svakako podrazumevalo primenu

slozenijih stru¢nih operacija i metoda

obrade podataka na uredaju za auto-
matsku obradu podataka, a §to bi mo-
gao biti i mobilni telefon®,

§to ovde nije slucaj. !

b) Branilac okrivljenog je kao ne-
zakonit dokaz oznacio zapisnik o
vestacenju mobilnog telefona i SIM
kartice, jer je saCinjen ne pretresanjem
uredaja za automatsku obradu podataka
— mobilnih telefona po osnovu naredbe
suda, nego po naredbi javnog tuzilastva,
bez prisustva dva punoletna gradanina,
kao svedoka.

VS je utvrdio da je javni tuzilac, kao
ovlaséeni organ postupka u fazi istrage,
doneo naredbu kojom je odredio ve-
Stacenje mobilnih telefona i vestacenje
poverio Odseku za operativnu forenzi-
ku, pa je istakao da sustinski iz sadrzine
naredbe proizilazi da je javni tuzilac

e Zatrazio pomo¢ strucnog lica radi

uvida u sadrzaj predmetnih telefona

shodno odredbi ¢l. 133. i1 135. ZKP,

te je strucno lice ostvarilo uvid u

predmetne telefone i o sadrzini istih

sacinio izveStaj u formi zapisnika o

veStacenju, pri tome vrsec¢i pregled

odlaznih i1 dolaznih poziva i SMS
poruka®.

4 Vrhovni kasacioni sud, presuda u
predmetu Kzz 720/2022, od 13. 7. 2022.
godine.
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Dalje, nasao je da stru¢no lice ,,prilikom
pregleda telefona nije vrsio nikakvu ob-
radu podataka“, i zakljucio da se ova
dokazna radnja usled svega navedenog
ne moze smatrati pretresanjem, koje bi
se moglo vrsiti na osnovu naredbe suda
a podrazumevalo bi
»-..primenu sloZenijih stru¢nih ope-
racija i metoda obrade podataka
na uredaju za automatsku obradu
podataka“.*?

¢) U ZZZ branioca okrivljenog uka-
zano je na to da je u konkretnom slucaju
postupljeno suprotno odredbi ¢l. 152,
st. 3. ZKP iz razloga §to: 1) ne postoji
sudska naredba za pretresanje mobilnog
telefona, koje se inace moze obaviti ,,uz
pomo¢ stru¢nih lica-forenzicara za elek-
tronsku obradu podataka“; 2) ,,vestak
elektro struke nije posedovao licencu
stru¢nog lica — forenziCara za elektron-
sku obradu podataka™; 3) vestacenju
nisu prisustvovali branioci okrivljenih,
a nisu ni obavesteni o vremenu i danu
vestacenja.

Iz spisa predmeta VS je utvrdio
a) da je javno tuzilastvo donelo na-
redbu da se izvrsi vestacenje — uvid u
sadrzaj mobilnih telefona oduzetih od
okrivljenih, a ,radi utvrdivanja sadr-
zaja telefonske komunikacije i SMS
poruka® za odredeni period; b) da je za
veStaka odreden stalni sudski vestak,
diplomirani inzenjer elektrotehnike;
¢) da je u naredbi odredeno da je vesta-
Cenje vestak

,-..duzan da obavi u roku od 7 dana,

s tim da je u slucaju da zbog tezine

vestatenja i drugih okolnosti nije u

mogucnosti da predmetno vestacenje

obavi u ostavljenom roku, duzan da o

tome pisanim putem i na vreme oba-

vesti zamenika tuzioca, da svoj nalaz i

42 Vrhovni sud, presuda u predmetu Kzz
1382/2023, od 7. 2. 2024. godine.
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misljenje dostavi u pisanoj formi u pet

primeraka u roku od 8 dana“.

VS smatra neosnovanim navod
branioca da u konkretnom sluéaju nije
postojala sudska naredba za pretresanje,
jer se

»--hije ni sprovodila dokazna rad-
nja pretresanje propisana odredbom
¢l. 152, st. 3. ZKP*.

Nasuprot tome, VS je nasao da je po na-
vedenoj naredbi javnog tuzioca, kojom
je odredeno vestacenje, zapravo

»-Sprovedena dokazna radnja uvidaj
stvari propisana odredbom ¢l. 135.
ZKP uz pomoé¢ strucnog lica i vesta-
cenje je povereno stalnom sudskom
vestaku inzenjeru elektronske struke
koji je uredno polozio zakletvu i upo-
zoren na posledice davanja laznog na-
laza i misljenja“.*

DOKAZIVANJE ISPRAVOM

Uvid na glavnom pretresu
— primedbe

1. Sud je na glavhom pretresu
ostvario uvid u fotografije SMS poruka
razmenjenih izmedu okrivljenih, koje
je sacinila policija fotografisanjem mo-
bilnog telefona jednog od okrivljenih,
ali odbrana tom prilikom nije iznela
primedbe.

U ZZZ branilac okrivljenog je ospo-
rio fotografije SMS poruka navodno
razmenjenih izmedu okrivljenih A i B
iz razloga $to ni na jednom rociStu za
glavni pretres nije kao dokaz izvedeno
citanje tih SMS poruka, odnosno nije
ostvaren uvid u njih, i nije pruzena mo-
gucnost okrivljenom i braniocu da se

4 Vrhovni sud, presuda u predmetu Kzz
122/2024, od 21. 2. 2024. godine.
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izjasne o tim porukama, tj. da ih ospore
ili da ih prihvate. Branilac je dalje izneo
da je sud tek u obrazlozenju presude na-
veo da je izvrsio uvid u SMS poruke, ali
da je propustio da navede ,,da li je taj
uvid izvrSen na pretresu ili van njega“
i proceni

,»-.da 1i je do ovog dokaza dosao le-

galnim putem po odredbama ZKP ili

na drugi nacin.”

VKS je navode iz ZZZ odbio kao
neosnovane, jer je iz spisa predme-
ta utvrdio da je na glavnom pretresu
izveden dokaz uvidom u kriminalistic-
ko-tehnicku dokumentaciju, sacinjenu
fotografisanjem SMS poruka, a da na
tako izvedeni dokaz stranke nisu imale
primedbe.**

2. Fotografije SMS poruka sa mo-
bilnog telefona oStecenog nalaze se u
fotodokumentaciji ali ona nije izvedena
na glavnom pretresu, a bila je predmet
ocene suda.

Branilac okrivljenog je u ZZZ izneo
tvrdnju da je fotodokumentacija, u ko-
joj se nalaze fotografije SMS poruka, a
koje je sadinjena fotografisanjem ekrana
mobilnog telefona ostec¢enog u prosto-
rijama policije, nezakonit dokaz nastao
suprotno ¢l. 152, st. 3. ZKP. Takode,
naveo je da sporna fotodokumentacija
nije izvedena u toku glavnog pretresa,
iako je u presudi konstatovano da je iz-
vrsen uvid u nju.

VKS se nije upustao u procenu da
li su osporene fotografije nastale su-
protno ¢l. 152, st. 3. ZKP, nego samo
u navod da fotodokumentacija o pre-
gledu mobilnog telefona oste¢enog nije
izvedena na glavnom pretresu. S tim u

4 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1378/2018, od 4. 12. 2018.
godine.

vezi utvrdio je da se fotografije SMS
poruka sa mobilnog telefona osteéenog
nalaze u fotodokumentaciji ali da ona
nije izvedena na glavnom pretresu, a
bila je predmet ocene suda i sud ju je u
obrazlozenju doveo u vezu sa iskazima
oste¢enih. Zbog toga je VKS nasao da
stoje navodi iz ZZZ
,».da je sud cenio sporni dokaz i
svoj zakljucak potkrepio dokazom na
kome se po odredbama ZKP presuda
ne moze zasnivati®,

postupivsi na taj nacin suprotno odredbi
¢l. 419, st. 1. ZKP.*%

Verodostojnost i autenti¢nost
— osporavanje

1. Fotokopije fotografija ekrana
mobilnog telefona privatnog tuZioca sa
prikazom poruka podobne su da se ko-
riste kao dokaz.

,Fotokopija transkripta navodnog
razgovora putem SMS poruka® izme-
du okrivljenog i svedoka oznacena je
kao nezakonit dokaz, jer nije postojala
naredba o pretresanju uredaja za auto-
matsku obradu podataka ili opreme na
kojoj se ¢uvaju ili se mogu Cuvati elek-
tronski zapisi, zbog Cega

»-poreklo i verodostojnost ovog do-

kaza, koji je suprotno ¢l. 405, st. 4.

ZKP dostavljen u fotokopiji, nije

utvrdena “.

VKS je utvrdio da su u prilogu pri-
vatne tuzbe kao dokazi dostavijene
fotokopije fotografija ekrana mobilnog
telefona (koje oznacava kao skrinsot)
sa prikazom poruka uvredljive sadrzi-
ne, pa je potom, imajuéi u vidu odredbe
¢l. 2, st. 1. t. 26. 1 ¢l. 138, st. 1. ZKP
i ¢injenicu da je sud u toku dokaznog

4 Vrhovni kasacioni sud, presuda u
predmetu Kzz 69/23, od 23. 2. 2022. godine.
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postupka fotokopije fotografija ekrana
mobilnog telefona izveo kao pisani do-
kaz — zakljucio da navedene fotografije
predstavljaju isprave koje su podobne
da se koriste u krivicnom postupku. Ta-
kode, nasao je da Cinjenica da su sudu

-.dostavljene u fotokopiji, sama po
sebi, ne ¢ini navedene isprave nezako-
nitim dokazom*,

imajuci u vidu da ¢l. 139, st. 1. i €l. 405,
st. 4. ZKP

».ne propisuju da sud kao dokaze
moze iskljuéivo Kkoristiti isprave u
originalu, pa samim tim, u krivicnom
postupku nije isklju¢ena mogucnost

koris¢enja fotokopija isprava“.*

2. Verodostojnost fotografija ekra-
na mobilnog telefona oStecenog koje je
sacinila policija ceni sud u svakom kon-
kretnom slucaju.

Osporene fotografije nastale foto-
grafisanjem sadrzaja prikazanog na
ekranu telefona ostecene od strane po-
licije, predstavljaju isprave, i kao takve
podobne su da se koriste u krivicnom
postupku, a njihovu verodostojnost ceni
sud u svakom konkretnom slucaju.¥’

3. Verodostojnost podataka dobije-
nih fotografisanjem ekrana mobilnog
telefona svedoka oSteenog razmatra
sud u dokaznom postupku, odnosno
utvrduje je i ceni u kontekstu ostalih
izvedenih dokaza, po slobodnom sudij-
skom uverenju.

SkrinSotovima koje je sacinila oste-
¢ena upotpunjeni su

% Vrhovni kasacioni sud, presuda u
predmetu Kzz 1230/2022, od 17. 11. 2022.
godine.

47 Vrhovni kasacioni sud, presuda u
predmetu Kzz 944/21, od 21. 9. 2021.
godine.
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»-..navodi koje je iznela u svojim is-
kazima datim pred zamenikom javnog
tuzioca i sudom®,

a VS je istakao da se pitanje njihove
verodostojnosti razmatra u dokaznom
postupku.

Kako je sud u toku dokaznog po-
stupka fotografije eckrana mobilnog
telefona ostecene izveo kao pisani do-
kaz, VS je nasao da

»--.u konkretnom slucaju dakle nije ni
vrseno pretresanje uredaja — mobilnog
telefona okrivljenog®,

nego se radi

»-..0 podacima dobijenim fotografisa-
njem ekrana mobilnog telefona oSte-
¢ene, koje je ona, u cilju zastite svojih
interesa, samo prikazala“
policiji 1 njima je ,,potkrepila svoje
tvrdnje vezano za radnju izvrSenja Kri-
vicnog dela“.

Kona¢no VS dolazi do zakljucka
da navedene fotografije predstavljaju
isprave

»-.a njihovu verodostojnost sud je

utvrdivao i cenio u kontekstu ostalih

izvedenih dokaza, po slobodnom su-

dijskom uverenju‘.*

4. OStecena je u svom iskazu potvr-
dila njegovu autenti¢nost odStampanog
teksta poruka i poziva uslikanih na
ekranu njenog mobilnog telefona.

a) S obzirom na to da nije vrSeno
pretresanje mobilnog telefona okrivlje-
nog, nego se radi

»---0 podacima dobijenim sa mobilnog

telefona ostecene, koje je ona u cilju

zastite svojih interesa‘“
sama prikazala policiji, ¢ime je pot-
krepila svoje usmene tvrdnje u vezi

* Vrhovni sud, presuda u predmetu Kzz
389/2024, od 16. 5. 2024. godine.
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sa radnjama izvrSenja krivicnog dela,
odstampani  tekst predmetnih poruka
i poziva predstavljaju predmete koji
su podobni da sluze kao dokaz neke
¢injenice koja ima znacaj za pravne
odnose (isprave) i sastavni deo iskaza
oStecene, koja je svojim iskazom datim
na glavnom pretresu potvrdila njihovu
autenticnost.*

b) Branilac okrivljenog je u ZZZ
istakao da se pobijane presude zasni-
vaju na nezakonitom dokazu, koji je
pribavljen suprotno odredbi ¢l. 152,
st. 3. ZKP, budu¢i da je prvostepeni sud
u dokaznom postupku

»--.izv1$io uvid u ’skrinSot’ sa aplika-

cije ’viber’ na kojoj se nalazi profilna

slika okrivljenog, koja je povezana sa

brojem telefona 066/...,
pri ¢emu je ovaj dokaz sacinio lic-
no osteceni i prilozio tuzilastvu, a nije
postojala naredba suda za pretresanje
mobilnog telefona.

Ove navode je VS ocenio kao ne-
osnovane, pa je polaze¢i od odredaba
¢l. 2, st. 1, t. 26. ZKP, ¢l. 138, st. 1.
ZKP i ¢l 139, st. 1. ZKP, naSao da

,»-..uvid u ’skrinsot’ predstavlja uvid u
isprave, kao jedan od nacina na koji
se vrsi dokazivanje ispravom, za koju
dokaznu radnju nije potrebno ispunje-
nje uslova iz ¢l. 152, st. 3. ZKP.*

Naime, VS je istakao da

,-..nije vrSen pretres mobilnog tele-
fona okrivljenog, ve¢ se radi o poda-
cima dobijenim sa mobilnog telefona
oste¢enog, koje je on u cilju zastite
svojih interesa sam pokazao“
policiji. Tim podacima je oSteceni
,potkrepio svoje tvrdnje u vezi sa iz-
vrsenjem predmetnog krivicnog dela®,

4 Vrhovni kasacioni sud, presuda u
predmetu Kzz 1134/2022, od 27. 10. 2022.
godine.

a oni predstavljaju ispravu, odnosno
»predmet koji je podoban da sluzi kao
dokaz neke Cinjenice koja ima znacaj za
pravne odnose“. Pored toga, skrinSot,
koji je oSteceni dostavio,
,...predstavlja sastavni deo iskaza
oste¢enog, koji je upravo iskazom na
glavnom pretresu potvrdio autentic-
nost istih“.%

U ovom predmetu se VKS ¢ak ne
trudi da odsStampane skrinSotove tre-
tira kao isprave, nego ih oznacava kao
sastavni deo iskaza svedoka datog na
glavnom pretresu kom sud ,,poklanja
veru®.

5. Nije potrebno vrsiti veStacenje fo-
tokopija fejsbuk profila i prepiske pu-
tem profila jer je fejsbuk stranica javni
medij.”!

U ZZZ branilac okrivljenog je tvr-
dio da se pobijane presude zasnivaju na
nezakonitom dokazu, i to na: fotokopiji
fejsbuk profila osteéene AA i BB, jer

»...fotokopije ne mogu predstavlja-
ti bilo kakav dokaz, niti se sadrzi-
na same prepiske putem profila na
fejsbuk stranici moze utvrdivati na
nacin kako je to ucinio prvostepeni
sud — vrsenjem uvida u fotokopije sa-
drzine istih, ve¢ jedino odredivanjem
vestacenja*.

Medutim, VKS je takve navode
ocenio neosnovanim i nasao da nije
potrebno odredivanje vesStacenja kako
bi se utvrdila sadrzina prepiske putem
profila na fejsbuk stranici, s obzirom na
to da fejsbuk stranica ,,predstavlja javni

50 Vrhovni sud, presuda u predmetu Kzz
1113/2024, od 4. 9. 2024. godine.

SIS tim u vezi, v.: Vrhovni kasacioni
sud, presuda u predmetu Kzz 230/2022, od
29. 3. 2022. godine.
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medij“. Pored toga, VKS je kratko na-

veo 1 da se sadrzina prepiske moze
»-procitati i u  fotokopiji, shodno
odredbi ¢l. 405, st. 4. ZKP, gde je
predvidena moguénost upoznavanja
sa dokazima i preko fotokopije®.>

6. Autenti¢nost i verodostojnost ne-
overene fotokopije fotografije fejsbuk
profila utvrduje se izvodenjem drugih
dokaza.>

Neoverene fotokopije fotografije
fejsbuk profila prilozene uz tuzbu su ne-
zakonit dokaz — sud u iste nije mogao
izvrsiti uvid, ve¢ ih je trebalo prikazati
ili u njih izvrsiti uvid prikazom fejsbuka
i proverom postojanja spornog profila.

VKS je, shodno zakonskim odred-
bama (¢l. 112, t. 26; ¢l. 139, st. 2;
cl. 405, st. 4; ¢l. 419, st. 2; ¢l. 16, st. 1;
¢l. 84, st. 1. ZKP), nasao da se ¢injenice
u krivicnom postupku

»-..mogu dokazivati svim dokazima,

osim onima koji su sami po sebi ili po

nacinu pribavljanja u suprotnosti sa
odredbom ¢l. 16, st. 2. ZKP,

dakle i neoverenom fotokopijom foto-
grafija profila.

2 Vrhovni kasacioni sud, presuda u
predmetu Kzz 546/2019, od 11. 6. 2019.
godine.

3 S tim u vezi, v.: Vrhovni kasacioni
sud, presude u predmetu Kzz 76/2013, od
28. 8. 2013. 1 OK 13/2016, od 17. 5. 2016.
godine.
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Samim tim, u situaciji kada nije mo-
guce pribaviti ispravu u originalu, $to
je u konkretnom slu¢aju u pitanju (s
obzirom da je fejsbuk profil okrivljenog
ugasen), nije iskljucena mogucnost upo-
trebe fotokopije isprave.

Da li neoverena fotokopija isprave
predstavlja nedozvoljeni dokaz jeste

fakticko pitanje u svakom konkretnom

sluc¢aju 1 zavisi od toga da li postoji ili
ne postoji sumnja u njenu autenticnost
i verodostojnost, a samim tim i da [li je
takva isprava podobna da sluzi kao do-
kaz kakve Cinjenice, koja ima znacaj za
pravne odnose.

U konkretnom slucaju, navedene
fotokopije, po oceni ovoga suda, ne
predstavljaju dokaze na kojima se pre-
suda ne moze zasnivati i pored toga
Sto je branilac tokom postupka i u zal-
bi osporavala njihovu autenticnost i
verodostojnost. Naime, VKS je naSao,
ne upustajuéi se u ocenu pravilnosti i
potpunosti utvrdenog c¢injeni¢nog sta-
nja, da je autenticnost i verodostojnost
tih dokaza, shodno ¢l. 419, st. 2. ZKP,
proverena izvodenjem drugih dokaza,
koji su sudu bili na raspolaganju, poseb-
no obavljenim vestacenjem i iskazima
svedoka.>*

% Vrhovni kasacioni sud, presuda u
predmetu Kzz 190/2022, od 17. 3. 2022.
godine.

Priredila dr Milana Pisaric¢,
docent na Pravnom fakultetu
Univerziteta u Novom Sadu



CAOIIITEBKBE CA CEAJHMIE YIIPABHOI' OABOPA
oap:kane 31. 1. 2025. roqune

1. XPYBUK MWIIMLA, mumuiomupanu mpaBHHK, pohena 2. 8. 1995. roaume,
VIIMCVYIJE CE 7. 2. 2025. rogune y menuk anBokara AnsokaTrcke komope Bojeoaune, ca
cequmTeM agBokaTcke kannenapuje y Hosom Cany, Bace Crajuha 6.

2. TEIIWh JPAT'AH, nunuomupanu npaBHEK, pohen 19. 4. 1995. rogune, YIIU-
CVIJE CE 7. 2. 2025. ronune y lMenuk agBokaTta AnBokarcke komope Bojsoaune, ca ce-
JMIITEM ajBoKaTcke kaHuenapuje y Hosom Cany, Makcuma Iopxkor 26.

3. BPOPBEBUR AJIEKCAH/IPA, nunnomupanu npaBHUK, pohena 17. 12. 1995.
rogunae YIIMCVYJE CE 7. 2. 2025. ronuHe y IMeHuk agBokara ABokarcke komope Bojso-
JIMHE, ca CeIUINTeM aaBokarcke Kanienapuje y Muahuju, Kpaspa [letpa I[Ipsor 12.

— BPUIIE CE u3 Mmenuka ansoxarckux npunpasHuka DOPHBEBUHh AJIEKCAH-
JIPA, anBokaTcku npunpaBHUK Koj Jacuka mp Hukone, anBokara y uhuju, ca nanom 6. 2.
2025. ronune 360r ynuca y imenuk agsokara ose Komope.

4. KOUYU'h TEA, munnomupanu mnpaBHuUkK, pohena 30. 4. 1995. rogune YIIMCVYIE
CE 7. 2. 2025. rogune y Menuk agBokara ABokaTcke komope Bojsoaune, ca ceauirem
anBokarcke kanuenapuje y Hosom Cany, KpasseBuha Mapka 34/4.

— BPUILE CE u3 Nmennka ansoxarckux npunpasaiuka KOUMh TEA, anBokarcku
npurpaBHuK kKon Bykuh Anekcannpa, ansokara y Hosom Cany, ca manom 6. 2. 2025. ro-
nuHe 300r ynuca y imennk agBokara oBe Komope.

5. YIIUCVYJE CE y MMeHUK agBOKATCKUX NpPUIpPaBHUKA ABOKATCKE KOMOpE
Bojsomune y HoBom Cany BEPECUJA CAPA, pohena 14. 6. 2001. ronuHe, Ha agBOKaT-
CKO-TIpUITPAaBHIUKY BexOy koa Apcuh Tame, anBokxara y HoBom Cany, mana 7. 2. 2025.
TO/INHE, Y Tpajamy OJ] BE TOMHE.

6. YIIUCVYIJE CE y lMennk agBOKaTCKHX NPHIIPAaBHUKA AJBOKaTcKe kKoMmope Boj-
Boxune y Hosom Cany MUJBEHOBUWUR BUOJIETA, pohena 4. 8. 1975. rogune, Ha anBo-
KaTCKO-TIPUIPaBHAYKY BexOy koj MubenoBuh [lparana, agsokata y Hoom Cany, nana
7.2.2025. roguue, y Tpajamy OJ ABE 'OJUHE.

7. YIIUCVYIE CE y lMenuk agBOKaTCKUX NPHIPAaBHUKA AJBoKaTcke kKoMmope Boj-
Boxune y Hosom Cany JOK'h MAPKO, pohen 28. 2. 1994. roauHe, Ha aJBOKaTCKO-IIPH-
npaBHUYKY BexOy kox IlepkoBuh Mupociasa, anBokara y Hosom Cany, nana 7. 2. 2025.
TOJIMHE, Y TPajarby OJ] IBE 'OJIMHE.
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8. VIIMCVYIE CE y lmennk agBokaTcKuX NpuipaBHUKa AJBokaTcke komope Boj-
BoauHe y HoBom Cany PAJIVJIOBU'h MAILA, pohena 31. 1. 1996. ronune, Ha agBoKaTt-
CKO-TIpHITpaBHUYKY BexOy koj Karanmh Apcenuja, agsokara y Hosom Cany, mana 7. 2.
2025. ronuHe, y Tpajamy O IBE TOAMHE.

9. YIIMCVYIJE CE y lMeHuKk agBOKaTCKMX IPHIIPABHUKA AJBOKaTcke koMope Boj-
Boaune y Hosom Camy ®UJIMIIOBUR MAPUJA, pohena 11. 1. 1998. ronune, Ha aaBo-
KaTCKO-NIPUIPaBHAYKY BexOy kox Byphesuh Bragumupa, ansoxara y HoBom Cany, nana
7. 2.2025. ronune, y Tpajamy O BE TOAMHE.

10. YIIMCVYJE CE y MMeHuK aJBOKaTCKUX IpUIpPaBHHKA AJBOKATCKE KOMOpE
BojBoauune y Hosom Cangy TOMU'R TAMAPA, pohena 30. 4. 1996. roaune, Ha ajBOKaTt-
CKO-TIpHIIpaBHUYKY BexOy kxox LlBerxoBuh Ilerpa, anBoxara y Hosom Cany, mana 7. 2.
2025. ronuHe, y Tpajamy O[] IBE TOJMHE.

11. VIIMCYJE CE y VmeHuK agBOKaTCKMX HPHUIPABHHKA AJIBOKATCKE KOMOpE
BojBomune y Hoom Cany IIJIASUHUR MATUJA, pohen 25. 11. 1995. roaune, Ha
a/IBOKaTCKO-TIPUIPAaBHUUKY BexkOy xox Mynhan Tamape, agBokata y Hosom Canmy, nana
7.2.2025. rogune, y Tpajarmy O JBE FOAUHE.

12. VIIUCYJE CE y lMeHuK aJBOKAaTCKHX NpHUIpPAaBHUKA AJBOKATCKE KOMOpE
BojBomune y Hoom Cany HUHKOBU'R JOBAHA, pohena 6. 6. 1996. rogune, Ha aaBo-
KaTCKO-TIPUITPaBHUYKY BexOy kon 3eBehu Omusepa, anBokara y HoBom Cany, mana 7. 2.
2025. ronuHe, y Tpajamy O] IBE TOMHE.

13. VIIUCYJE CE y HMeHuK aJBOKAaTCKHX HNpPUIpPABHHKA AJBOKATCKE KOMOpE
Bojsomune y Hoom Cangy MUJIMAEBUR MAPKO, pohen 21. 4. 1996. ronune, Ha anBo-
KaTCKO-TIPHUITPaBHNYKY BexkOy kox Markosuh Ilerpa, anBokara y Hosom Cany, nana 7. 2.
2025. ronuHe, y Tpajamy O IBE TOJIMHE.

14. VIIUCYJE CE y HMeHHK aJBOKAaTCKMX NpPUIPAaBHHKA AJBOKATCKE KOMOpE
Bojsomune y Hosom Cagmy CTAHOJEBU'h AHBEJIA, pohena 14. 3. 1998. ronune, Ha
a/IBOKaTCKO-IIpUIpaBHUUKY BexkOy kox Martkosuh [letpa, ansokara y HoBom Cany, nana
7.2.2025. rogune, y Tpajamy O IBE TOAUHE.

15. YIIUCYJE CE y MMeHHK aJBOKaTCKUX NpHUIPaBHUKA AJIBOKATCKE KOMOpE
Bojsomune y Hosom Cany TOHOPUR JEJIEHA, pohena 8. 11. 1998. ronune, Ha anBo-
KaTCKO-IIPUIIPaBHUUKY BexxOy koj Markosuh Ilerpa, ansokata y Hosom Cany, nana 7. 2.
2025. ronuHe, y Tpajamy O BE TOAMHE.

16. YIIUMCYJE CE y MMeHHK aJBOKaTCKUX NpHUIPaBHUKA AJIBOKAaTCKE KOMOpeE
Bojsonune y HoBom Cangy MAI'JIOBCKU MAPUA, pohena 17. 1. 1996. roqune, Ha agBo-
KaTCKO-IIPUIIPaBHUUKY BexOy kox Anpo 3asummh Harame, anBokara y HoBom Cany, nana
7. 2.2025. ronuHe, y Tpajamy O IBE TOAMHE.

17. YIIMCVYJE CE y MMeHHK aJBOKaTCKUX NpHUIPaBHUKA AJIBOKAaTCKE KOMOpE
Bojsonune y HoBom Cany OI'thbAHOBU'h MUJIMLIA, pohena 22. 4. 1998. roaune, Ha
a/IBOKAaTCKO-TIPUIIPAaBHUYKY BexOy kox Muhun [lymanke, anBokara y Hosom Cany, nana
7.2.2025. ronuHe, y Tpajamy O BE TOAMHE.

18. YVIIUCVYJE CE y lMeHuK aJBOKaTCKUX IpUIpPaBHHKA AJBOKATCKE KOMOpE
BojBoaune y HoBom Cany BPOHOBU'R MUJIAHA, pohena 29. 9. 1995. ronune, Ha aaBo-
KaTCKO-TIPUIpaBHAYKY BexOy koj Bonosuh MamymkoB 3opke, axBokara y Hosom Cany,
nana 7. 2. 2025. roxune, y Tpajamy 0J JBE TOJHUHE.

19. VIIMCVYJE CE y VmeHuK agBOKaTCKUX HPHUIPABHUKA AJIBOKATCKE KOMOpE
BojBogune y HoBom Camy BYJOBUHh MUXAIJIIO, pohen 27. 12. 2000. roauue, Ha
a/IBOKAaTCKO-TIPUIPaBHUUKY BexOy kox Kypamuh Jacmuna, ansokara y HoBom Cany, nana
7.2.2025. rogune, y Tpajamy O JBE FOANHE.
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20. YIIMCYJE CE y lMeHuk ajBOKaTCKMX IpUIpaBHHKA AJBOKATCKE KOMOpE
Bojsomune y HoBom Cany XPJIE YPOLLI, pohen 25. 3. 1993. roaune, Ha aABOKATCKO-TIPH-
npaBHAYKY BexOy ko MmioBanosuh JoBane, agBokara y beounny, nana 7. 2. 2025. ronu-
He, y Tpajamy O] JBE T'OJUHE.

21. BPUUIE CE u3 Nmennka aaBokata Ansokatcke komope Bojsomune BOXXUH
MAPUIJA, anBokat y HoBom Cany, ca ganom 20. 1. 2025. roguHe Ha JINYHU 3aXTEB.

— Kapnos bjexuh Jocuma, angsokar y HoBom Cany, mocraBiba ce 3a mpey3uMaresba
aJIBOKATCKe KaHIeIapHje.

22. BPUUIE CE n3 Nwmenuka anBokara AnBokarcke komope Bojsoamue JYXAC
AHTAIJI, ansokar y bauxoj Tomonu, ca nanom 17. 1. 2025. ronune, yciuen CMpTH.

— Muxok Janom, aaBokaT y CeHTH, IOCTaBJba C€ 3a IIpey3uMaresba aJBOKATCKE
KaHIenapuje.

23. BPUUIE CE u3 Mmennka agBokara AnBokarcke koMope Bojsommue TTOIIU
MUPRA, anBokar y Bpumy, ca nanom 10. 2. 2025. roaune, 360r ojutacka y meH3ujy.

— lMeHoBaHu 3ajpxaBa wiaHcTBO y IlocMpTHOM (oHIY AJIBOKaTcKe KOMOpe
Bojsomune.

— Jeptnh Muonpar, agBoxar y Bpiiy, nocrasiba ce 3a pey3umaresba aJBOKaTCKe
KaHIenapuje.

24. BPUIIE CE w3 UMmenuka anBokata AnBOKaTcke Komope BojBoamue
[NHOIINBOJIA BYBABA JIYBA, ansokar y HoBom Cany, ca manom 15. 1. 2025. ronune
Ha JIMYHU 3aXTECB.

— IlonuBona CnaBko, axBokat y HoBom Capmy, mocTaBiba ce 3a Ipey3uMaresba
aJIBOKAaTCKE KaHIIeJIapHje.

25. BPUUIE CE u3 Nmenuka anBokata Ansokarcke komope Bojsoamue TATUH
JIPATUIIA, anBokat y CyboTuiy, ca ganom 15. 1. 2025. ronune, Ha JIMYHU 3aXTEB.

— VimenoBanm 3axapxaBa uwiaHcTBO y IlocMpTHOM (oHTY AABOKAaTcKe KOMOpe
BojBonune.

— Huxonuh Vrpema, anBokar y Cy0oTHIIM, NOCTaBJba Ce 3a Mpey3uMaresba aJ(Bo-
KaTCKe KaHIIeJIapHje.

26. BPUIIE CE wu3 lMeHuka aJBOKAaTCKUX IpPUIIPaBHUKA AJBOKAaTCKE KOMOpE
Bojsomune LIBUJETMHOBUH® MWIJIA, anBokarcku npunpaBHuk y Hoom Cany, Ha
aJIBOKAaTCKO-NpUIpaBHIYKO] BexxOn ko Kpacuh Pymesan Hale, anBokara y Hosom Cany,
ca ganoM 30. 12. 2024. roaune.

27. BPUIIE CE u3 lMeHuka aJBOKaTCKUX IpPUIIPAaBHUKA AJBOKAaTCKE KOMOpE
Bojsomune JXEBEJBAH CTE®AH, anBokarcku mnpumpaBHuk y Hosom Cany, Ha
aJIBOKaTCKO-TIPUIIPAaBHUYKO] BexkOM koj Jparosuh Jlanmma, agsokata y HoBom Cany, ca
nanom 30. 12. 2024. roaune.

28. BPUIIE CE wu3 lMeHuka aJBOKAaTCKHX MpPUIIPABHUKA AJBOKAaTCKE KOMOpeE
Bojsommne TARMHOBUK® TAMAPA, anBoxarcku npunpasuuk y Hosom Cany, Ha
a/IBOKaTCKO-TIPUIIPAaBHUYKOj BexOM kox Mapam Llapan Mane, ansokara y HoBom Cany,
ca manoM 27. 12. 2024. roause.

29. BPUUIE CE w3 lMeHuka aJBOKAaTCKHX MpPUIIPaBHUKA AJBOKATCKE KOMOpE
Bojsomnne COKOJIOBUh MAPHIA, ansokarckm mnpunpaBHuk y Hosom Cany, Ha
a/IBOKaTCKO-TIPUITPAaBHUYKO] BexOn kox Mwuhuh Jemene, agBokata y Hosom Cany, ca
nmaaom 27. 1. 2025. roguHe.
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30. BPUIIIE CE u3 lMMeHuka ajBOKaTCKMX HIpUIpPaBHUKA AJIBOKATCKE KOMOpE
Bojsognne TOILIA MAPUIIA, anBokarcku npunpasauk y HoBom Cany, Ha aJBOKaTCKO-
-TIIpUNpaBHAYKO] BexOu kKon Bykammuosuh Harame, anBoxata y HoBom Cany, ca maHom
27.12.2024. roaune.

31. BPUIIIE CE u3 lMeHuka ajBOKaTCKMX NpUIpPaBHUKA AJIBOKATCKE KOMOpE
Bojsomnne  JIOMAHOBUWHh ®WIINII, axBokarcku mnpumnpaBHuk y Hosom Cany, Ha
a/IBOKaTCKO-TIPUIIPAaBHIYKO] Be:kOM ko1 Bykammuosuh Harame, anBokara y HoBom Cany,
ca ganom 27. 1. 2025. roaune.

32. BPUIIE CE u3 lMeHuka ajBOKaTCKUX NpUIpPaBHUKA AJIBOKATCKE KOMOpE
Bojsoxune ITMKYJIA UBAHA, agBokatckn npunpasauk y Hosom Cany, Ha aJBOKaTCKO-
-IIpUNpaBHUYKO] BexkOM koj Xepuer bpanmcnapa, agBokata y Hosom Canmy, ca maHom
13. 1. 2025. rogune.

33. BPUIIE CE wu3 unanctBa [locmpTHOr oHma AnsokaTcke komope Bojsommue
[TIOTIOB BJIAHVIIIA PEHATA, 6uBmu agsokat u3 Combopa, ca nanom 3. 2. 2024. roxu-
HE, yCe CMPTH.

34. YV3UMA CE HA 3HAIE na MWJIMh JAHWJEJIN, ansokary y Hosom Cany,
MIPUBPEMEHO IIpecTaje NpaBO Ha 00aBJpame aJBOKaType 300r moceOHe Here nerera y
nepuoay ox 7. 2. 2025. rogune no 30. 9. 2025. rogusne.

— Paym Munuma, ansokat y HoBom Cany, oxpelyje ce 3a mpuBpeMeHOT 3aMEHHKA.

35. Y3UMA CE HA 3HAE na 30PMh HATAIIIM, ansokary y Hosom Cany,
MIPUBPEMEHO TIpecTaje IpaBo Ha 00aBJbambe aJABOKAType 300T MOPOJHIJECKOT OJICYCTBA H
OJICyCTBa pajy Here faerera y nepuony ox 22. 1. 2025. rogure no 21. 1. 2026. roxune.

— Paunh Jenena, anBokar y Cpemckoj Kamenwuiu, onpelyje ce 3a mpuBpemMeHOr
3aMEHHKa.

36. Y3UMA CE HA 3HABE na KAHAYKHW MUHMU, agsoxaty y Hosom Cany,
MPUBPEMEHO IpecTaje MpaBo Ha 00aBJbame aJBOKAType 300T MOPOIUIBCKOT OJCYCTBA H
0J/ICyCTBa pajy Here faerera y nepuony ox 22. 12. 2024. ronune no 21. 12. 2025. roauxe.

— Bepowa boxunap, amsokar y Hoeom Cany, ozapeljyje ce 3a mpuBpeMeHOT
3aMCHHKA.

37. Y3UMA CE HA 3HAWE na PAJIUH XEJIEHU, ansokary y HoBom Cany,
NPUBPEMEHO IMpecTaje MpaBo Ha o0aBibambe aJBOKAType 300r MOPOAMIBCKOT OACYCTBA U
OJICYCTBa paju Here jgerera y nepuoay ox 21. 12. 2024. rogune o 20. 12. 2025. roause.

— Koaueuh T'opnmana, agBoxatr y Hosom Cany, oxpehyje ce 3a mpuBpemeHOT
3aMEHHKA.

38. Y3UMA CE HA 3HABE na CTJEITAHOBUh KATAPUHU, axBokary y
Hosom Cany, mpuBpeMeHO IpecTaje ImpaBo Ha 00aBJbare aJBOKaType 300T oxpikaBarba
tpyanohe noues ox 3. 1. 2025. roxune.

— Kecuh Capa, ansoxat y HoBom Cany, oapeljyje ce 3a mpuBpeMeHOr 3aMEHHKA.

39. V3UMA CE HA 3HABE na MUXAJIEK AT'HELI, aaBokary y Anwu,
MIPUBPEMEHO ITIpecTaje IpaBo HA 00aBJbamkE aABOKATYpe 300T MOPOJHIECKOT OJICYCTBA H
ozcycTBa panau Here aererta o 14. 2. 2025. o 13. 2. 2026. ronune.

— Muxanek Exape, anBokar y Anu, oapelyje ce 3a MpUBpEeMEHOT 3aMeHHKa.

40. Y3BUMA CE HA 3HAWBE na je PAAYHUHh MUWJIMIA, anBokarcku
npunpasauk y HoBom Cany, mpeknHyna aaBoKaTCKO-TIPUIIPaBHUUKY BexOy kox [Tomosuh
Becne, agBokata y Hosom Cany, mana 13. 1. 2025. roguse, Te 1a MCTy HacTaBjba KOX
bajuh Came, anBokata y Hosom Cany, nana 14. 1. 2025. roaune.
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41. YV3BUMA CE HA 3HAWBE na je CTOJAHOBURh MAPUJA, ansokarcku
npunpasHuk y HoBom Cany, mpekuHymna aJBOKaTCKO-TIPUIPaBHIYKY BexOy kox Pamosuh
Heb6ojue, anBokara y HoBom Cany, mana 27. 1. 2025. ronuse, Te Ja UCTy HAacTaBJba KOJ
[Momosuh Pactka, anBokata y HoBom Cany, nana 28. 1. 2025. roause.

42. Y3UMA CE HA 3HABE na je BOXKIWh HEMAA, anBokarcku mpUIIpaBHUK
y HoBom Cany, mpekuHyoO aJBOKaTCKO-IPUIPAaBHUUYKY BexOy koj 3edeBuh Henana,
ansokata y HoBom Cany, nana 17. 1. 2025. rogune, Te 1a UCTy HacTaBjba KoJ HenesbkoB
Munana, agsokata y Hosom Cany, nana 18. 1. 2025. rogune.

43. YV3UMA CE HA 3HABE nma je JPOBLAK AJIEKCAHJIPA, anBokarcku
NIPUNPAaBHUK Yy 3pemaHuHy, HPEKHHYJIa aJBOKATCKO-TIPUIPABHUYKY BexOy KoJ AcaHU
Xage, anBokata y 3pemaHuHy, naHa 14. 1. 2025. roaumHe, Te Aa UCTy HAcTaB/ba KOJ
Muxajnosuh Case, agBokaTa y 3pemanuny, nana 15. 1. 2025. roxune.

44. Y3UMA CE HA 3HAIE na je BABUh JAHWJIO, agBokar y Cpemckoj
MurtpoBuIH, npecenno cexumTe aaBokarcke kauuenapuje y Hosu Can, hupnanosa 1,
cran 9, moues oz 15. 2. 2025. rogune.

45. Y3UMA CE HA 3HABE na je JIASUh I'OPAH, axBokar y Hosom Cany,
IpeceNno CeauIITe aJBOKaTcke KaHuenapuje y MomopuH, [Terpa [Tupruha 26, mo4es on
1.2.2025. rongune.

46. Y3UMA CE HA 3HAIE npa je IOBEBUHh MUWJIOI, axBoxar y Hoom
Cany, mpeceino CBOjy aJBOKaTCKy KaHIienapujy Ha aapecy CrpaxuioBcka 17, modeB ox
17. 1. 2025. roguse.

47. Y3UMA CE HA 3HABE na je JAPMUHAILL BOPUC, axsokar y HoBom Cany,
MPECeNINo CBOjy aIBOKATCKY KaHIenapujy Ha aapecy [lasia [lama 7a, moues ox 1. 12. 2024.
TOJIMHE.

48. Y3UMA CE HA 3HAILE na je JABATOBUR TAMAPA, ansokar y HoBom
Cany, npecenuia CBOjy aJBOKaTCKy KaHIenapujy Ha aapecy Janwna Kuma 38, moues o
27. 1. 2025. roguse.

49. Y3UMA CE HA 3BHABE na je MATWU'R CJIABUILLA, ansokar y HoBom Cany,
MPECeNINo CBOjy aJBOKATCKY KaHIeTapujy Ha aapecy Makcuma ['opkor 43/1/3, modeB ox
1. 1. 2025. ronumne.

50. Y3UMA CE HA 3HAWKE na je WJIWH CIOBOAAH, agBokar y Bpumry,
IIPeceIno CBOjy a/JBOKATCKy KaHIenapujy Ha anpecy CreBana Hemame 35, noxan 6poj 3,
moueB o 17. 2. 2025. ronune.

51. Y3UMA CE HA 3HABE na je MAPUYUH MUOMAPAI, agBokar y Pywmmu,
IIPeceIno CBOjy aABOKATCKy KaHIenapHjy Ha ajapecy ['maBnHa 6poj 194, moue ox 13. 1.
2025. roguse.

52. Y3UMA CE HA 3HABE na je [IPOJJAHOBUR AJIEKCAHJIAP, axBokar y
Wuhuju, npecenno cBojy aJBOKaTCcKy KaHIenapujy Ha agpecy Hosocancka 2, T1I ,,Cro6ona‘,
sokait 6poj 18, moues ox 8. 1. 2025. roxuse.

53. V3UMA CE HA 3HABE na je MUTPOBUR APAI'AHA, agsokar y Crapoj
[Ta3oBwu, mpecenmia CBOjy aABOKAaTCKy KaHIIETapHjy Ha aapecy CBeTocaBcka 0poj 7, I copar,
nokan 0poj 5, moues of 15. 1. 2025. ronune.

54. Y3UMA CE HA 3HAIGE na je TAIIYPU'R 3JIATUMMUP, ansokat y Cpemckoj
MuTpoBuIM, MPECETNo CBOjy aaBOKATCKY KaHIEIapujy Ha anpecy JocutejeBa 15, moues
on 9. 1. 2025. ronune.
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CAOIIIITEHBA CA CEJHUIIE YITIPABHOTI' OABOPA
oap:xane 26. 2. 2025. rogune

1. CAPBAK FAPATU EPUKA, nurutomupanu npaBHUK, pohena 14. 4. 1957. ronu-
ne, YIIUCVYIJE CE 7. 3. 2025. ronune y Mmennk anBokara AnBokarcke komope BojBonu-
HE, ca CeAMUITEM a/IBOKaTCcKe KaHuenapuje y Anu, Mapmana Tuta 42.

2. JOBAHOBU'R AJIEKCAH/IPA, numinomupanu mpaBHUK, pohena 17. 5. 1995.
roguae, YIIUCVYIJE CE 7. 3. 2025. romuae y Menuk agBokata AnBokaTcke komope Boj-
BOJIMHE, ca CEIMIITEM a/BOKaTCKe KaHuenapuje y baukoj Tomonu, ['maBna 105.

3. TACUh TAMAPA, nunnomupanu npaBruk, pohena 30. 6. 1981. roqune, YIIN-
CVIJE CE 7. 3. 2025. rogure y MMeHnk anBokara AnBokarcke komope BojBozmHe, ca ce-
JUILITEM aJBOKaTCKe KaHuenapuje y Pymu, JXKenesunuxka 1.

4. UBAH AJIEKCAHJIAP, munnomupanu npaBHHK, poher 20. 7. 1994. roxuwe,
YIIUCVYIJE CE 7. 3. 2025. ronune y VimeHuk anBokata ABoKaTcke komope BojBonune, ca
CeIUIITEM aJlBOKaTcke KaHuenapuje y [lanueBy, [Ip Ceerucnasa Kacanunosuha 10a/104.

5. BYPJIMIIA HUKOIJIA, numuiomupanu npaBHHK, poheH 22. 1. 1993. roxune
VIIUCVYIJE CE 7. 3. 2025. ronune y MMeHuk anBokaTa AABOKaTcke KoMmope BojBoamhe,
ca cenIITeM ajBokaTcke KaHuenapuje y Cpemckoj Murposunu, Ceror Iumurpuja 17.

6. KPCTUR HBOPBE, numnomupanu npasBHukK, pohen 22. 2. 1986. romune, YIIN-
CVIJE CE 7. 3. 2025. rogure y MmeHnk anBokara AnBokarcke komope BojBoamue, ca ce-
JHIITEM afBoKkaTcke kanuenapuje y Hosom Cany, JloBhencka 10.

7. BEJIABU AJIEJI, numiomupanu npaBHUK, pohena 4. 11. 1992. roqune, YIIN-
CVIJE CE 7. 3. 2025. rogune y MmeHuk anBokara AnBokarcke komope Bojsoamne, ca ce-
JUIITeM anaBokarcke kanuenapuje y Hosom Cany, Mume Jumutpujesuha 4.

8. ITYPKOBUR PYXKUIIA, numnomupaHu npaBHUK, pohena 15. 11. 1994. roqune,
YIIUCVYIJE CE 7. 3. 2025. ronune y MiMmenuk anBokaTta ABokaTcke komope BojBonune, ca
CeMIITEM aBOKaTcke Kauienapuje y Hosom Cany, Makcuma I"opxkor 6, cran 53.

9. JOBAHOBU'h KPUBOIINJA CABA, muminomupanu npaBHUK, pohena 25. 1.
1994. romune, YIIMCVYIJE CE 7. 3. 2025. rogune y ImeHuk agBokata AJIBOKaTCKe KOMOpE
BojBoaune, ca cequmTeM aaBokatcke kanmenapuje y Hosom Cany, dytorika la.

10. IMHTA MAPKO, numiomupanu npaBHEK, poher 4. 8. 1993. romune, YIIU-
CVIJE CE 7. 3. 2025. rogune y MimeHuk anBokara AnBokarcke komope BojBoamne, ca ce-
JMIITEM ajBokarcke kaHuenapuje y Hosom Cany, Banentuna Boauunka 6.

11. BAPBYJb JAPKO, mummomupanu npaBHuk, poher 2. 10. 1998. rogune YIIU-
CVJE CE 7. 3. 2025. ronune y Mmenuk ajgBokata AnBokarcke komope BojBoaune, ca ce-
JUIITEM aaBoKaTcke KaHuenapuje y [landueBy, Biaagumupa XKecruha 5Sa.

— BPUIE CE u3 Mmenunka aaBokatckux npunpasHuka BAPBYJb JIAPKO, anBo-
KaTcku npunpasHuk koa Cusues [lejana, anokara y [lanueBy, ca ganom 6. 3. 2025. roau-
He, 300r ynuca y Vimenuk agsokara ose Komope.

12. BYKEJIM'h MWJIOLI, munmoMupanu mpaBHHK, poheH 9. 6. 1998. romuwme,
VIIMCVYIE CE 7. 3. 2025. ronune y mennk anBokata AjiBokarcke komope BojBoaunte, ca
ceJuIITeM ajBokarcke kanuenapuje y Cybornun, Esrennja Kymmunha 14, cran 9.

— BPUIIE CE w3 Mwmenuka agBokarckux npunpaBHuka BYKEJIMA MWJIOILL,
azBokarcku npunpaBHUK kox Kpynuh Bpanera, axBokara y CyGoruum, ca gaHom 6. 3.
2025. ronune, 360r ynuca y Mmenuk agBokara oBe Komope.
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13. MAPJAHOBUHK AJIEKCAH/IPA, nunioMupaHu mpaBHUK, poheHa 2. 3. 1996.
rogune, YIIMCVYJE CE 7. 3. 2025. rogune y menuk agBokata AnBokarcke komope Boj-
BOJIMHE, Ca CeIUIITEM anBokarcke kaHunemapuje y Muhuju, Kpassa Ilerpa IIpsor 12, cran
101.

— BPUILE CE u3 Mmennka aaBokatckux mpunpaBHuka MAPJAHOBUH AJIEK-
CAHJIPA, angBokarcku npunpaBHuk koj berenmmmh Jlazapa, anBoxara y Muhuju, ca na-
HOM 6. 3. 2025. ronune 300r yrnuca y menuk agBokara ope Komope.

14. TABPUJIOB KATAPUHA, nunnomupanu npaBHUK, pohena 13. 5. 1997. roau-
ue, YIIMCVYIJE CE 7. 3. 2025. ronune y MiMeHuk agBokata AnBokaTcke komope Bojsonu-
He, ca CeIMIITEM aJBoKaTcke KaHuenapuje y Typuju, Ceror Case 19, cran 4.

— BPUILE CE u3 Umenuka aapokatckux npunpasHuka TABPUJIOB KATAPUHA,
aJIBOKAaTCKU MpUIpaBHUK Ko PamoBanoB Munenka, ansokara y Hosom Camy, ca maHom
6. 3. 2025. ronune, 300r ynuca y menuk ajokara ose Komope.

15. TUPU AHJPEA, nunuiomupanu npasHuk, pohena 14. 6. 1994. ronune, YIIU-
CVIJE CE 7. 3. 2025. rogure y Vmenuk anBokaTta AnBokarcke komope BojBoaume, ca ce-
JIMIITEM ajBoKaTcke KaHuenapuje y Hosom Cany, I'pukomkoicka 1.

— BPUIIE CE u3 Vmenuka ansokarckux npunpasauka TUPU AHJIPEA, anBokat-
CKHM MIpHUIIPAaBHUK KoJ JaHunmh Anexcannape, anBokata y Hosom Cany, ca manom 6. 3. 2025.
roauue, 30or ymuca y Mmenuk agBokara oBe Komope.

16. YIIMCVYIJE CE y MeHHK aIBOKaTCKHX NMPUIPaBHUKA AJBOKaTcKe Komope Boj-
BoauHe y Hosom Cany MUJU'h PATKO, pohen 17. 3. 1995. ronune, Ha aABOKaTCKO-IPH-
npaBHUUKY BexkOy kxox lllyma Bojuna, anBokara y Hosum banosumma, mana 7. 3. 2025.
TOJINHE, Y Tpajamy O] B TOJMHE.

17. YIIUCYJE CE y MMeHHK aJBOKaTCKHX NpHUIpaBHHKa AJBOKATCKE KOMOpE
Bojsomune y Hosom Canxy CTOJAHOBUR MAPHUJA, pohena 25. 5. 2001. rogune, Ha
aJIBOKaTCKO-IIPUIIPAaBHUUKY BekOy Kol JoBaHOB MupociaBa, ajjBokara y 3permhaHuHy, JlaHa
7.3.2025. ronune, y Tpajamy O IBE TOIUHE.

18. YIIMCVYIJE CE y meHHK aBOKaTCKUX MpUIpaBHUKA AJBOKaTcke komope Boj-
BoauHe y HoBom Cany BYJIATOBU'R MUJIEHA, pofena 5. 7. 2000. roaune, Ha aBOKaT-
CKO-TIPUITPaBHUYKY BexkOy kox bymatoBuh Tame, anBokata y Cy6orunu, nana 7. 3. 2025.
TO/INHE, Y Tpajamy O] ABE TOJMHE.

19. YIIUCVYJE CE y MMeHuKk ajBOKaTCKUX IpUIpaBHUKAa AJBOKATCKE KOMOpE
Bojsoaune y Hosom Cany MUJIAHOBUR MOMUNIJIO, pohen 17. 8. 2000. roauue, Ha
aJIBOKaTCKO-TIPUIIPAaBHUIKY BexkOy kox Mannh mp Bpanncnasa, ansokata y [landeBy, nana
7.3.2025. rogune, y Tpajamy OX ABE TOIUHE.

20. YIIUCVYIJE CE y iMeHuk agBOKaTCKUX MpHUITpaBHUKA ABOKaTcKe KoMmope Boj-
BoauHe y HoBom Cany BJEJIN'h TEOLOPA, pohena 10. 2. 2001. rogune, Ha aIBOKaTCKO-
-npuInpaBHUYKY BexkOy ko1 bokman Hopha, ansokara y [Tanuesy, nana 7. 3. 2025. rogune,
y Tpajamy O] JIBE T'OJUHE.

21. VIIUCVYIJE CE y MeHHK aJBOKaTCKUX MpUMPaBHUKA ABOKaTcke komope Boj-
BoauHe y HoBom Caxy PUCTHUBOJEBUR JAHA, pohena 12. 3. 2001. roaune, Ha anBo-
KaTCKO-NIPUIPAaBHUUKY BexOy kox Bykammuosuh Haramre, ansokara y Hosom Cany, nana
7.3.2025. ropuHe, y Tpajamy OJ ABE TOIMHE.

22. VIIUCYJE CE y lMeHuk ajBOKaTCKMX IIpUIpaBHHKA AJBOKATCKE KOMOpE
BojBonune y HoBom Cany IIIOPAK AJIEKCA, pohen 15. 2. 1996. ronune, Ha agBOKaT-
CKO-TIpUITpaBHUYKY BexOy xon yoajuh Jlacna, anBokara y HoBom Cany, nana 7. 3. 2025.
TO/INHE, Y Tpajamy O] B TOMHE.
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23. VIIMCVIJE CE y lMeHuK aIBOKaTCKHUX MpHUIpPaBHUKA ABOKaTcke Komope Boj-
BonuHe y HoBom Cany TPUDOYHOB CBETO3AP, pohen 13. 5. 2001. roaune, Ha aBoOKaT-
CKO-TIPUIPAaBHUYKY BeXOY Koa MyHmxkaba Pamomupa, ansokata y HoBom Cany, nana 7. 3.
2025. ronuHe, y Tpajamy OJ IBE TOIMHE.

24. YIIUCVYJE CE y ImMenuk aaBoKaTCKUX MPHUIIpaBHUKA AJIBOKaTcke KoMmope Boj-
poauHe y HoBom Cany CTAHOJEBU'R JAHA, pohena 23. 11. 1997. ronuHe, Ha agBoKart-
CKO-TIpHIpaBHUYKY BexkOy koj IlepkoBrnh Mupocnasa, agsokata y HoBom Cany, nana 7. 3.
2025. ronuHe, y Tpajamy O IBE TOAMHE.

25. YIIUCVYJE CE y VmeHuk aaBOKaTCKUX NpUIPAaBHUKA AJBOKAaTCKe KoMope Boj-
Bonune y Hosom Cany UEITPHU'R BPAHKO, pohen 17. 6. 1998. roaune, Ha aBOKaTCKO-
-pUIPAaBHUYKY BexkOy koa AnanoBuh Munana, ansokara y Hosom Cany, nana 7. 3. 2025.
TOJIMHE, y TPajarby O]l IBE I'OJIMHE.

26. YIIMCVYIJE CE y MeHHK aIBOKaTCKHUX MpHUIPaBHUKA AJBOKaTcke Komope Boj-
BonuHe y Hosom Cany MAKCHUMOBUWUR MAJA, poljena 31. 5. 1989. ronune, Ha anBo-
KaTCKO-NIpUIpaBHNYKY BexOy kox Ilepeckn CrnaBka, anBokara y Hosom Cany, nana 7. 3.
2025. ronuHe, y Tpajamy O JIBE TOIMHE.

27. YIIUCVYJE CE y ImMenux anBokaTCcKuX IpHUIIpaBHUKA AJIBOKaTcke KoMmope Boj-
Boaune y HoBom Cany IIIYKOBUR AJIEKCUHA, pohena 13. 1. 2002. roaune, Ha aaBo-
KaTCKO-TIpUIpaBHAUKY BexOy koj Anbhenkosuh Hemame, amsokata y HoBom Cany, mana
7.3.2025. ronuHe, y Tpajamy O IBE TOAMHE.

28. BPUIIIE CE u3 Mmenuka aaBokata AnBokarcke komope Bojsoamne JOKCHU-
MOBUK [APAT'AH, ansokar y HoBom Cany, ca nanom 1. 3. 2025. rogune panu oanacka
y TeH3Hjy.

— NmenoBanu 3azapkaBa wiaHcTBo y IlocMpTtHOM ¢(oHay AaBoKaTtcke Komope
BojBonune.

— IMapnah Muonpar, axsokat y HoBom Cany, mocrasisa ce 3a Ipey3umaTeba aJiBo-
KaTCKe KaHIenapuje.

29. BPULIE CE u3 Nmenuka agBokata AnBokarcke komope Bojsogmae UYPO-
BUHh TAMAPA, ansokat y Cpemckoj Kamennmu, ca ganom 12. 2. 2025. roguHe Ha JINIHA
3aXTeB.

— I'epna bopuc, anBokat y HoBom Cany, mocTaBiba ce 3a mpey3uMaTesba aJBOKaT-
CKe KaHIleJapHje.

30. BPULIE CE u3 Nmennka agBokara Anokatcke komope Bojsoaune PAJIOCA-
BJBEBU'h MUWJIOL, anBokat y Hosom Cany, ca nanom 14. 2. 2025. ronuHe Ha JUYHH
3aXTEB.

— PanocasiseBuh Urop, ansokar y HoBom Cany, mocraBiba ce 3a Ipey3uMaresba
a/IBOKAaTCKe KaHIIeJIapHje.

31. BPUIIE CE u3 Vmenuxa ansokata Ansokarcke komope Bojsommne BABUH
HAJIA, anBokar y HoBom Cany, ca nanom 31. 1. 2025. roaute Ha JTUYHU 3aXTEB.

— VimenoBana 3anpkaBa wiaHCTBO y I[locMpTHOM (oHAY AABOKAaTCKE KOMOpE
Bojsonune.

— ITapmah Mwuogpar, ansokat y HoBom Cany, mocrtaBipa ce 3a mpey3umaresba ajiBo-
KaTCKe KaHIlenapuje.

32. BPUIIE CE u3 lMMeHuka aJBOKaTCKMX HpPUIpPaBHUKA AJIBOKATCKE KOMOpE
Bojsogune JEJJEHKOBUR AJIEKCAH/IPA, anBokatcku mpumpaBHHK y IlaHueBy, Ha
a/IBOKAaTCKO-NIPUIPAaBHUYKO] BexOu kox Mukosuh Cphana, anBokara y [lanuyeBy, ca janom
10. 2. 2025. roauHe.
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33. BPUIIE CE un3 MMeHnnka aJiBOKaTCKUX MPHUIIPaBHUKA AJBOKaTcke komope Boj-
Boaune JEI'ZIUH BJIAJIUMUP, anokatcku npunpaBauk y Hosom Camy, Ha aJIBOKaTCcKo-
-TIpHUIIpaBHUYKO] BexkOM kxox Aisexcuh Hunocnaa, agBokara y Hosom Canmy, ca manom
14. 2. 2025. roguHe.

34. BPUIE CE u3 meHnka aABOKaTCKUX MPUIPaBHUKA AJIBOKaTcke komope Boj-
Boquae 'PBA HEBEHA, ansokarckn mpunpasruk y Hosom Cany, Ha agBoKaTCKO-TIpH-
npaBHHYKOj BexOn kox Kuexesnh Hemame, ansoxara y HoBom Cany, ca manom 31. 1.
2025. roquse.

35. BPUIIE CE u3 unanctea [locMmpTHOTr (hoHma AnBokarcke komope BojBoanHe
WNJIMh AJTEKCAH/JIAP, 6usiim aasokat u3 Hosor Cana ca ganom 26. 10. 2024. roaune,
ycIea CMpTH.

36. Y3UMA CE HA 3HAE na MUJIMHKOBUR MAJU, agsokaty y HoBom Ca-
1y, TIPUBPEMEHO NPECTaje IPaBo Ha 00aBJbamke aJJBOKAType 300T ITOPOIUIECKOT OJICYCTBA
OJICyCTBa paaM Here nerera y nepuony ox 18. 12. 2024. ronune no 17. 12. 2025. ronune.

— CreBanoBuh I'opmana, anBokar y HoBom Cany, ompelyje ce 3a mpuBpemeHOT
3aMEeHHKa.

37. Y3UMA CE HA 3HAIE na je MAPUH JEJIEHA, anBoxkar y Kynu, HactaBuia
ca paxom mana 15. 3. 2025. roanHe, HAKOH IITO jOj je IPUBPEMEHO OMIIO MPECTANO MPaBO
Ha 0aBJbEIHE aBOKATYPOM.

— Bacouh Oumusepa, amsokar y Kymu, paspemiaBa ce IyKHOCTH MPHBPEMEHOT
3aMEHHUKA.

38. Y3UMA CE HA 3HAIE na je JIPOBALl HATAILA, anBokarcku IpUIpaBHUK
y TemepuHy, HacTaBuia ca 00aBJbambeM MpHUIpaBHUYKe BexOe ox mana 31. 1. 2025. roau-
HE, HAKOH LITO je MPUBPEMEHO TPECTANI0 PAaBO Ha OABJbEHE a/JBOKATYPOM.

39. V3UMA CE HA 3HABE na je IETKOBWH CJIOBOJIAHKA, ansokar y Ho-
BoM Cany, HacTaBmia ca pajgom jgana 31. 1. 2025. roauHe, HAKOH MITO je PUBPEMEHO TIpe-
CTaJI0 MPaBo Ha 0aBJBEIHE AJBOKATYPOM.

— bajuh 3opana, anBokar y Hosom Cany, paspemaBa ce Qy)KHOCTH NPHUBPEMEHOT
3aMeHHUKa.

40. Y3UMA CE HA 3HABE na je MAPU'h TUJAHA, ansokat y Hosom Cany,
HACcTaBWJIa ca pajgoM jaaHa 6. 2. 2025. roguHe, HAKOH IITO j€ MPUBPEMEHO MPECTANO0 MPaBO
Ha 0aBJbEIHE aBOKATYPOM.

— XKyruh Coma, angBokar y HoBom Cany, pa3pemiaBa ce AyKHOCTH HMPUBPEMEHOT
3aMEHUKA.

41. Y3UMA CE HA 3HABE na je I[lymkapesuh Tamapa, ansokar y HoBom Cany,
IIPOMEHMIIA IIpe3uMe Koje cana riacu Jlasuh.

42. Y3UMA CE HA 3HAIE na je COKOJIOBUR VIbA, agBokaTcKu HpHUIpas-
nuk y Hosom Cany, nmpeknHynna aJBOKaTCKO-IIPUIPaBHUUKY BexOy koj ['ymasan Mumnana,
anBokara y HoBom Cany, nana 24. 2. 2025. rogune, Te 1a UCTY HacTaBba koj [lomoBuh
Cphana, anBokara y HoBom Cany, nana 25. 2. 2025. roause.

43. Y3UMA CE HA 3HABE na je TOJIYIIWH I'PJIMIA, anBoKaTCKH MPHITPaB-
ik y HoBom Cajy, npeknHya alBOKaTCKO-IIPUIIPAaBHUYKY BexOy koJ YkponuHa [lejaHa,
anBokara y HoBom Cany, nana 23. 2. 2025. roauHe, Te ja UCTy HacTaBiba kKo Tomoposuh
[parana, ansokara y HoBom Cany, nana 24. 2. 2025. ronune.
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44. Y3UMA CE HA 3HAWE na je BEHKA MUPOCJIAB, ansokar y Kosauuiim,
MIPECENNO CBOjy aJBOKATCKY KaHLenapujy Ha aapecy Mapmana Tuta 311, moues ox 20. 2.
2025. ronune.

45. Y3UMA CE HA 3HABE na je [IPEKPATUR BOJAH, anBokat y Kukunmm,
Mpecesno CBOjy aJBOKATCKy KaHIenapujy Ha aapecy bpahe Taruh 20 B, nokan 4, moues ox
1. 3. 2025. rogune.

46. Y3UMA CE HA 3HAE na je BYJIATOBUR TABA, agsokar y Cyborunu,
npecesuia CBOjy aBOKATCKy KaHIenapujy Ha aapecy Eyrena Kymuuwmha 14/9, moues ox
10. 2. 2025. roguHe.

47. Y3UMA CE HA 3HABE na je KOBAYEB AHA-MAPUWIJA, anBokar y beuejy,
mpecesuia CBOjy aJBOKATCKy KaHIenapujy Ha axpecy [maBna 7, moueB ox 27. 1. 2025.
TOZIVHE.

48. Y3UMA CE HA 3HAE na je MALIEJOHUR-)KYTUR OJIT'A, axBokar y
Beuejy, npecenuia cBOjy aJBOKaTCKy KaHLenapujy Ha aapecy Joana [Tomosuha 1, nokan 4,
moveB of 1. 3. 2025. rogune.

49. Y3UMA CE HA 3HAIE na je TAIIIMh CBETJIAHA, agsokat y HoBom Ca-
1y, TIpeceiiiia CBOjy aJBOKATCKy KaHIenapujy Ha aapecy Makcuma [opkor 60, copat 2,
cran 4, moues ox 3. 2. 2025. roaune.

50. Y3UMA CE HA 3HAIE na je JOKWUh CUHUIIA, agBokat y HoBom Cany,
MPECeNINO0 CBOjY aJIBOKATCKY KaHIenapujy Ha aapecy bynesap Kpassa Ilerpa I, 22/1, cran 2,
moyeB of 1. 2. 2025. rogune.

51. Y3UMA CE HA 3HAIE na je KOBAYEBUG ITAITh MAJA, ansokar y Ho-
BoM Cajy, Ipecenuiia CBOjy aJBOKATCKy KaHIenapujy Ha aapecy [lasna [Tana 14/3, nmouyes
on 6. 2. 2025. rogune.

52. Y3UMA CE HA 3HABE na je MIABEHOBUHR HUKOJIA, anBoxar y HoBom
Cany, mpecelino CBOjy aJBOKATCKy KaHIeJlapujy Ha aapecy Makcuma ["opkor 2/4, moyes
ox 10. 2. 2025. roaune.

53. Y3UMA CE HA 3HAE na je BUJJOBU'h MUJIOLL, anBokar y HoBom Cany,
IIPECeIINO CBOjy aJBOKATCKy KaHIeTIapHjy Ha agpecy Mume /lumurpujesuha 4, cran 5, mo-
yeB ox 15. 2. 2025. roaune.

54. Y3UMA CE HA 3HAIE na je AIIMh MUPOCIJIAB, agsokat y HoBom Cany,
MIPECeNIN0 CBOjY aJIBOKATCKy KaHIenapujy Ha anapecy Cpemcka 4/1, moues ox 20. 2. 2025.
rOJUHE.

55. Y3UMA CE HA 3HABE na je BPBAJAIL CJIABULIA, ansokar y HoBom Ca-
Ty, TIpecelIiiia CBOjy aBOKAaTCKy KaHIenapujy Ha aapecy Kpampesnha Mapka 28a, cropat 1,
craH 15, noues ox 19. 2. 2025. ronune.

56. Y3UMA CE HA 3HAE na je TALIEBCKUW UBAHA, ansokar y Hosom Ca-
Iy, TIpeceliiiia CBOjy allBOKATCKy KaHIeJapujy Ha agpecy Maxcuma ['opkor 11, cmpar 2,
craH 8, noues ox 24. 2. 2025. roauHe.

57. Y3UMA CE HA 3HABE na je CTOJKOBUh JEJIEHA, ansokar y Hoom
Cany, mpecennia cBOjy aJBOKATCKy KaHIIETapHjy Ha aapecy banujcka 6, ctad 3, mo4eB of
25. 2. 2025. ropuse.

58. Y3UMA CE HA 3HAIE na je KOBAUYEBUHh JVIIAH, ansokar y HoBom
Cany, mpeceno CBOjy aIBOKAaTCKy KaHIenapujy Ha aapecy Dype Jakmmuha 15, ctan 1, mo-
yeB of 4. 3. 2025. roauHe.

316



Caomnmrewa ca ceqauua YpasHor ogbopa, ctp. 307-325.

CAOIIIITEKBE CA CEAJHULE YIIPABHOI' OABOPA
oapxane 28. 3. 2025. rogune

1. PAJJUH CPBAH, numnomupanu npaBHUK, pohen 6. 1. 1989. rogune, YIIUCYJE
CE 4. 4. 2025. rogure y IMeHUK azBokaTa AJQBOKaTcKe komope BojBomune, ca cenumrem
aJIBOKaTCKe KaHlenaapuje y 3pemannny, Hapoate omnaaune 14a.

2. JAHYU'R MUWJIOI, mumnomupanu npaBHHK, poheH 8. 7. 1994. ronune, YIIU-
CVIE CE 4. 4. 2025. rogune y Vmenuk anBokaTta AnBokarcke komope BojBoaume, ca ce-
JUIITEM aJBoKaTcke KaHuenapuje y Hosom JKenuuky, Mapmrana Tura 29.

3. TACUh TAMAPA, nunnomupanu npasHuK, pohena 30. 6. 1981. roqune, YIIU-
CVIE CE 4. 4. 2025. rogune y Vimenuk anBokaTta AnBokarcke komope BojBoaume, ca ce-
JIMIITEM aJBOKaTCKe KaHuenapuje y Pymu, JKenesunuka 1.

4. MAJIBAILIN'A BAHA, nurutomupanu npaBHUK, pohena 13. 11. 1982. rogune
YIIMCVYIE CE 4. 4. 2025. ronune y IMenuk anBokara AznBokaTcke komope Bojeoaune, ca
celuIITeM aaBokarcke kaHuenapuje y Cpemckoj Murtposuim, Apcennja Yapuojesuha 10,
sokain Al.

5. BYKOBU'h MWJIOUI, punnomupanu mpaBHuK, poher 7. 10. 1990. roaune,
YIIUCVYIE CE 4. 4. 2025. ronune y MMenuk anBokara AjnBokaTcke komope Bojsonune, ca
CeIMIITEM aJIBOKaTCcKe KaHenapuje y beounny, Cpemcka 49.

6. BUJEJINh MUJIAH, nunnomupanu npasHuk, pohen 8. 4. 1995. ronune, VIIN-
CVIJE CE 4. 4. 2025. ronune y lMenuk agBokaTa AnBokarcke komope Bojeoaune, ca ce-
JIUINTEM aJBOKaTCKe KaHlenapuje y Bpoacy, [Tanux 6opaua 9/A, cran 3.

7. CTOJAHAL] CTE®AH, aurmuiomupann npaBHuK, pohen 9. 1. 1995. roaune,
VIIUCVYIJE CE 4. 4. 2025. ronune y IMenuk agBokara AznBokarcke komope Bojsoaune, ca
ceaMIITeM a/IBOKaTcke KaHuemnapuje y Hosom Cany, Ctpaxuinoscka 19a.

8. KOITPMBUIIA JAPAT'AH, nunnomupanu npasHuK, poher 10. 1. 1991. roaune,
YIIMCVYIJE CE 4. 4. 2025. ronune y iMenuk anBokara AnBokaTcke komope Bojonune, ca
cenuIITeM agBokaTcke Kanuenapuje y Hoom Cany, XKapka 3pemanuna 4.

9. BYKAC MUJIAHA, numiomupaHu npaBHUK, pohena 27. 9. 1998. ronune, YIIHU-
CVIJE CE 4. 4. 2025. ronnae y mennk anBokaTta AnBokatcke komope BojBoamse, ca ce-
qumTeM aaBokarcke kanuenapuje y Hosom Cany, Ceero3apa Muneruha 11.

10. MWINK JEJIEHA, nummomupanu mpaBHHK, pohena 31. 3. 1997. rommme,
YIIMCVYIJE CE 4. 4. 2025. ronune y IMeHuk anBokara AnBokaTcke komope BojBonune, ca
cenuIuTeM agBokaTcke kanuenapuje y Hosom Cany, Maxcuma ["opkor 6, cran 53.

11. MAJIMBYK MUJIOPA/, nurutoMupany npaBHUK, pohen 12. 10. 1995. roqune,
VIIMCVYIE CE 4. 4. 2025. ronune y Imenuk anBokara AnBokaTcke komope BojBonune, ca
ceaMIITEeM aiBoOKaTcke Kanuenapuje y Hosom Cany, Jlymana /lanunosuha 7.

12. PAIOBAHOBHUHh MAPYETA CAIbA, auruiomupanu npaBHUK, pohena 18. 7.
1984. rogune, YIIMCVYJE CE 4. 4. 2025. ronqune y IMenuk aaBokata AJBOKaTCKe KOMOpe
BojBoauHe, ca cemumnteM aaBokatcke kanienapuje y Hosom Cany, Kpaba Anekcanapa 12.

13. IIETPOBU'h CABA, munmomupanu npaBHUK, pohena 18. 10. 1985. romune,
VIIUCVYIJE CE 4. 4. 2025. ronune y Imenuk ajiBokata AnBokarcke komope BojBoaune, ca
ceuIITeM ajgBokaTcke kannenapuje y Hosom Cany, Kpassa Anekcangpa 12.

14. JALIMh TOMUCIJIAB, nunmomupanu npaBHuk, poher 30. 7. 1996. rogune,
VIIUCVYIJE CE 4. 4. 2025. ronune y MMenuk anBokata AnBokaTcke koMmope BojBoauhe,
ca cepuIITeM ajgBokaTcke kKannenapuje y HoBom Cany, Bynesap ocno6ohema 76a, cran 17.
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15. ABPAMOBUWK JAEJAH, numuiomupann npaBHuk, pohen 20. 12. 1994. roaune,
VIIMCVYIJE CE 4. 4. 2025. ronune y IMeHuk ajiBokata AaBokarcke komope Bojsoanne, ca
celuIITeM aaBokarcke kanuenapuje y Hosom Cany, Bace Crajuha 13

16. ITYIHAPA MAIJA, numutomupanu npaBHUK, pohena 18. 3. 1996. rogune, YIIU-
CVIJE CE 4. 4. 2025. rogure y ViMeHHK agBOKaTa ABOKaTcke komope BojBonune, ca cemu-
mreM ajfBokaTcke kannenapuje y HoBom Cany, Ip Ceerncnasa Kacarmmuosuha 33, cran 38.

17. TYKWh XKXUBAH, munnomupanu npaBHUK, pohen 11. 7. 1994. roxune, YIIN-
CVIJE CE 4. 4. 2025. ronune y MeHuk anBokara AnBokarcke komope BojBosmHe, ca ce-
JUIITeM aJBoKaTcke KaHienapuje y Hosom Cany, ymrana Bacusbesa 16.

18. XJIOJJA JOBULIA, nummomupanu npaBHUK, pohen 5. 11. 1997. roaune, YIIU-
CVIJE CE 4. 4. 2025. ronune y menunk agBokata AjBokarcke komope BojBoauue, ca ce-
IUIITeM afBokaTcke kaHuenapuje y Hosom Cany, Kucauka 40.

19. AYBAJUh MAPUIJA, numuomupanu npaBHUK, pohena 5. 9. 1988. romgmne
YIIUCVYIJE CE 4. 4. 2025. ronuHe y MiMeHuk anBokata AnBokaTcke komope Bojonune, ca
CeIUIITEM aJBoKaTcke KaHuenapuje y Muhuju, HoBocancka 21, mokan 6.

— BPUIIIE CE un3 Mmenuxa anBokarckux npunpasHuka JAYBAJUh MAPUIJA,
a/IBOKAaTCKH npunpaBHuK kox batyna Tujane, anBokara y Muhuju, ca manom 3. 4. 2025.
roxuHe 30or ymuca y Vimenuk agsokara ope Komope.

20. MEBO JOBAHA, nunnoMupanu mpaBHUK, pohena 18. 6. 1997. ronune YIIU-
CVIJE CE 4. 4. 2025. rogune y meHuk anBokara AnBokarcke komope BojBoamne, ca ce-
IUIITeM ajBokaTcke kKaHnenapuje y Hosom Cany, Jlacna 'anma 24, cran 15.

— BPUIE CE u3 Mmenuka anBokarckux npunpasHuka MEBO JOBAHA, anso-
KaTcku npumnpaBHuK kox Jly6ajuh [lejana, angsokata y HoBom Cany, ca manom 3. 4. 2025.
roauHe 300r ynuca y Mimenunk anBokarta oe Komope.

21. 3AT'OPUYI'R JOBAH, numnomupanu npaBHuk, pohen 1. 9. 1994. ronune YIIN-
CVIJE CE 4. 4. 2025. ronune y Mennk agBokata AjBokarcke komope BojBoaune, ca ce-
IUIITeM afBokaTcke kaHuenapuje y Hosom Cany, ['pukomkosncka 1.

— BPUIIIE CE u3 Vwmenuka anBokarckux npunpaBHuka 3AIOPUMH JOBAH,
aJIBOKATCKH TpunpaBHUK kox [parosuh /lannna, agsokara y HoBom Cany, ca manom 3. 4.
2025. ronune 300t ynuca y Vimenuk agsokara ose Komope.

22. )KUBAHOB CHEXXAHA, nunnomupanu npaBHUK, pohena 12. 12. 1995. rogn-
ne YIIMCVYIJE CE 4. 4. 2025. ronune y Mimenuk agBokara AnBokaTcke komope Bojeoaune,
ca cequInTeM ajBokarcke Kanienapuje y Hoom Cany, Kocoscka 10.

— BPUIIIE CE u3 Mmenuka anBokatckux npunpasHuka JXUBAHOB CHEXXAHA,
aJIBOKATCKH MPUIIPaBHUK Kox JKuBaHoB 3Be3naHa, anBokata y Hosom Cany, ca nanom 3. 4.
2025. ronune 360r ynuca y Umenuk agBokara ope Komope.

23. YIIUCVYJE CE y VMeHUK aJBOKaTCKHX TNPHUIIPaBHHKA AIBOKAaTCKE KOMOpE
Bojsomune y HoBom Cany TY®ETTINHR JABU/, pohen 9. 8. 1999. rogune, Ha axBoKart-
cKo-TIpuIpaBHUYKY BexOy koj Cexymuh CHexane, anBokata y beuejy, mana 4. 4. 2024.
TOJIMHE, y Tpajamy OJ1 JABE T'OJIUHE.

24. YIIMCVYIJE CE y MeHHK aIBOKaTCKUX NMPHUIPaBHUKA ABOKaTCcKe kKomope Boj-
Boaune y Hosom Cany BJEJIMh JJAHUIJEJIA, pohena 21. 6. 2000. roxute, Ha aJBOKaT-
CKO-TIPUIIPAaBHUYKY BexkOy kox Bunakosuh ['opana, anBokara y [lanueBy, nana 4. 4. 2025.
TOAMHE, y Tpajamy O] ABE TOJIUHE.

25. YIIUCYJE CE y VMeHUK aJBOKAaTCKHX TPHUIIPaBHHKA AIBOKATCKE KOMOpE
Bojsonune y HoBom Camy XKYXKUHK TUJAHA, pohena 14. 9. 2001. roaune, Ha agBOKaTt-
cKko-TpuIpaBHUYKY BexOy xox Kpynuh Bpanera, anBokara y CyGoruiy, nana 4. 4. 2025.
TOJIVHE, Y Tpajamy O]l JABE TOJIMHE.
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26. YIIUCVYIJE CE y iMeHuk agBOKaTCKUX MpHIIPaBHUKA ABOKaTcKe KoMmope Boj-
BoauHe y HoBom Cany PAUUYEBUHR KPUCTHUHA, pohena 10. 8. 1997. roaune, Ha aaBo-
KaTCKO-TIPUNIPaBHUYKY BekOy kox Kuexesuh Hemame, anBokara y Hosom Camy, mana
4. 4. 2025. roguHe, Y Tpajamy O IBE TOTUHE.

27. YIIUCVYIJE CE y ViMeHuKk agBOKaTCKUX IpHIIPaBHUKA ABOKaTcke KoMmope Boj-
Boaune y Hosom Cany MJIMHK BIIAJJAHA, pohena 14. 12. 2001. roxune, Ha agBOKaT-
CKO-TIpUITPaBHUYKY BexOy kon Kapanmapesuh ['opana, anBokara y HoBom Cany, nana 4. 4.
2025. roquHe, y Tpajamy O JBE FOANHE.

28. YIIMCVYIJE CE y MimeHuKk agBOKaTCKUX IpHIIPaBHUKA ABOKaTcke KoMmope Boj-
Boaune y Hosom Camy ITOIIOBUR JEJIEHA, pohena 12. 5. 1990. roaune, Ha agBokat-
CKO-TIPUITPaBHUYKY BexkOy koxa JloGanoBauku bBopha, anBokata y HoBom Cany, nana 4. 4.
2025. ronuHe, y Tpajamy O JBE TOANHE.

29. VIIMCVYIJE CE y MiMeHuK agBOKaTCKUX IPHUIIPaBHUKA ABOKaTcKe KoMmope Boj-
Boaure y Hosom Cany MJIAIEHOBUh JEJIEHA, poljena 25. 2. 2000. roause, Ha aaBo-
KaTCKO-TIPUIIPAaBHUUYKY BexOy kox PamoBaHoB Munenka, agBokata y Hosom Cany, nana
4. 4.2025. roguHe, y Tpajamy O IBE TOIUHE.

30. YIIMCVYIJE CE y lMenuk aJBOKaTCKHUX MpUIpaBHUKA AIBOKaTcKe Komope Boj-
BoauHe y HoBom Cany CTEBAHOBUWR UJIUJA, pohen 18. 6. 1997. ronuHe, Ha aBOKaT-
CKO-TIPUITPABHUYKY BexkOy kox Mapuh Mapka, angsokara y Hosom Cany, nana 4. 4. 2025.
TOMHE, y Tpajamy OJ ABE TOJUHE.

31. VIIMCVYIJE CE y IMenuk afBOKaTCKHUX MpUIPaBHUKA AIBOKaTCKe KoMope Boj-
BoauHe y HoBom Cany KAPAHOBUH MUJIOIL, pohen 28. 11. 1993. roaune, Ha anBo-
KaTCKO-IIPUIIPaBHUUKY Be:kOy kox I'maBapnanos Kpucrune, anpokata y HoBom Cany, nana
4. 4.2025. roguHe, y Tpajamy O IBE TOTUHE.

32. VIIUCVYIJE CE y MMeHHK agBOKaTCKHX IPHUIIPABHHKA AJBOKATCKE KOMOpE
Bojeomune y Hosom Cany JAKOBJBEBU'h JOBAHA, pohena 17. 4. 2001. ronune, Ha
aIBOKAaTCKO-TIpUITpaBHUYKY BexOy koa Paxyn Cphana, anokata y HoBom Cany, nana 4. 4.
2025. ronune, y Tpajamy O JIBE TOAUHE.

33. VIIUCVYJE CE y MMeHHK aIBOKATCKHUX IPHUIIPABHUKA AJIBOKATCKE KOMOpPE
BojBonune y Hosom Cany AHBEJIKOBUh JIPATAHA, pohena 25. 9. 1990. rogune, na
aJIBOKaTCKO-TIPHUITPaBHUYKY BexOy kox Kuexesuh Hemame, anBokara y HoBom Cany, na-
Ha 4. 4. 2025. rogune, y Tpajamy OJ JBE TOIUHE.

34. VIIUCVYJE CE y MMeHHK aIBOKATCKHUX IPHUIPABHUKA AJBOKATCKE KOMOpE
Bojeomunae y Hosom Cany BJIAJJUCABJBEBUHR COMA, pohena 12. 5. 1998. ronune,
Ha aJIBOKAaTCKO-IIPUIpaBHUYKY BexOy kon Llpeenkosuh Twujane, anBokara y HoBom Cany,
nana 4. 4. 2025. roguHe, y Tpajamy O/ ABE T'OIUHE.

35. YIIUCVYIJE CE y meHnk aABOKaTCKUX MpUIPaBHUKA AIBOKaTCKe KoMope Boj-
BoauHe y HoBom Cany MOMUMIIOBUR TEOJOPA, pohena 15. 11. 2001. rogune, Ha
aJIBOKaTCKO-TIPUIIPAaBHUYKY BexOy kox YkponunHa [lejana, ansokara y HoBom Cany, nana
4.4.2025. ronune, y Tpajamby O IBE FOANHE.

36. BPUILE CE u3 Mmenuka anBokara AnBokatcke komope Bojsommue AUYAH-
CKU JEJIEHA, anBokar y HoBom Cany, ca manowm 25. 2. 2025. ronnHe Ha JTHYHH 3aXTEB.

— Hankyn Hemama, anBokar y HoBom Cany, mocraBiba ce 3a Ipey3uMaTesba aJ{Bo-
KaTCKe KaHIleIapuje.

37. BPUIIE CE u3 MmMenuka agBokara AnBokarcke komope Bojsommae 3PHUR
HEHA/, ansokat y Hosom Cany, ca nanom 24. 3. 2025. ronuHe yciea cMpTu.

— ByjoBuh Bnagumup, amBokar y HoBom Cany, mocraBiba ce 3a mpey3uMareiba
aJIBOKAaTCKe KaHIIETapHje.
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38. BPUIIE CE un3 Mmenuka anBokara AnsokaTcke komope Bojsognne MAPUH
TUJAHA, agBokat y HoBom Cany, ca ganom 13. 3. 2025. rongunae Ha JIMYHU 3aXTEB.

— XKyruh Coma, ansokar y HoBom Cany, mocTtasiba ce 3a mpey3nMaresba aJBOKaT-
CKe KaHLeIapuje.

39. BPUIIE CE u3 Nmenuka agBokara Ansokatcke komope Bojsoguae OCTOJMH
JOBUIA, anBokar y 3pemanuny, ca 1anom 31. 3. 2025. romune 300T o/tacka y MeH3ujy.

— VimenoBanu 3azapkaBa wiaHcTBO y IlocMpTtHOM (oHDy AnBOKaTtcke Komope
BojBonute.

— Ocrojun Anekcanpaap, aaBoKaT y 3pemaHHMHY, IIOCTaB/ba CE 3a Ipey3UMaTesba
a/IBOKATCKe KaHIIeTapHje.

40. BPULIE CE u3 Nwmennka anBokata Ansokarcke komope Bojsoauue JTEHIA
CJIABKO, anBokar y 3pemanuny, ca gasoM 10. 3. 2025. rogune 300r oanacka y NeH3Hjy.

— MMeHoBanu 3anmpkaBa wiaHcTBO y IlocMpTHOM ¢oHIy AIBOKarcke KOMoOpe
BojBonune.

— Ipujuh Bbuseana, anBoxar y 3pemaHuny, OCTaBJba Ce 3a Npey3uMaTesba aBoKaT-
CKe KaHIleTapuje.

41. BPUIIE CE u3 Mmenuka agBoKaTCKUX HMPUIIPABHUKA AJBOKAaTCKe komMope Boj-
BonuHe BAIIINh AJIEKCA, anBokatcku npunpasauk y HoBom Cany, Ha aaBOKaTCKO-TIpU-
npaBHUYKO] BexxOM xon Kopah Jlanera, angBokara y HoBom Cany, ca manom 3. 3. 2025.
TOJMHE.

42. BPUUIE CE u3 Mmenuka agBoKaTCKUX HPHUIIPaBHUKA AJBOKaTCKe Komope Boj-
BoanHe XOPBAT KATAUM KPUCTUHA, agBokatcku mpunpaBHUK y CeHTH, Ha aBOKaT-
CKO-TIpHIIPaBHUYKO] BexOu xox Hwmkommh Jlymiana, agsokara y Cenru, ca maHoMm 28. 2.
2025. ronune.

43. BPUUIE CE u3 Menuka agBoKaTCKUX MPUNPaBHUKA AJBOKaTCKe Komope Boj-
Bonune [IIMMOH APHOIJIJ, anBokarcku npunpaBHUK y bedejy, Ha aZBOKaTCKO-TIpHUTIpaB-
HHUUKO]j BexOu kox 3enn Banepuje, ansokara y beuejy, ca nanom 31. 3. 2025. roaune.

44. BPUUIE CE u3 menuka agBoKaTCKUX HMPHUIPaBHUKA ABOKaTCKe komope Boj-
Boanae JOBAHOBUWh MUJINLIA, anBokarcku npunpaBHuk y HoBom Camy, Ha agBokart-
CKO-TIpHITpaBHUYKOj BexxOn kox Kuexxesuh Hemame, anBokata y HoBom Cany, ca nanom
28.2.2025. roaune.

45. BPULIE CE u3 NMeHnKa aqBOKaTCKUAX MPHUIIPaBHUKA ABOKaTCKe KoMope Boj-
poauHe BAJIMHOBUR IPATAHA, anBokatcku npunpasauk y Hosom Cany, Ha agBokar-
cKko-npuIpaBHIYKOj BexOu ko Kuexesuh Bojosuh CHexane, anBokara y Hosom Cany, ca
manoMm 21. 2. 2025. roquHe.

46. BPUIIE CE u3 Mimenuka agBokaTCKUX IMPHUIIPAaBHUKA AJBOKaTCKe KoMope Boj-
BonuHe bOI'TAHOBWh HUKOJIA, agBokatcku mpumnpaBHuk y Hosom Cany, Ha angBo-
KaTCKO-TIPHUIIPaBHNYKO] B0 ko1 Pamau Jlynhepun Tamape, anBokata y HoBom Cany, ca
nanom 21. 3. 2025. ronuHe.

47. BPUUIE CE u3 menuka agBoKaTCKUX HPHUIPaBHUKA AJBOKaTcke komope Boj-
Boanne MUJIMREBU'R MAPKO, agokatcku npunpasHuk y HoBom Cany, Ha aZBOKaTCKO-
-TIPHUIIPAaBHUYKO] BexkOH koj Markosuh Ilerpa, angsokata y Hosom Cany, ca nanom 10. 3.
2025. ronune.

48. BPULIE CE wu3 unanctBa [locmpTtHOr doHma AnBokatcke komope Bojsoamne
JEJIUNR HAJIA, 6uBmm agBokat u3 Illuza, ca nanom 19. 12. 2024. roause, ycliex CMpPTH.
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49. Y3UMA CE HA 3HAE na KOBAYEBU'Hh BABU, ansokary y HoBom Cany,
MIPUBPEMEHO IMpecTaje MpaBo Ha 00aBJbame aABOKAType 300T MOPOANIECKOT OJICYCTBA U OJ-
CycTBa paju Here jerera y nepuoay oxa S. 4. 2025. ronune 1o 4. 4. 2026. rogune.

— IMauex lredanuja, anokar y beounny, oxpehyje ce 3a mpuBpeMeHOr 3aMEHHKA.

50. Y3UMA CE HA 3HABE na JYXAC UBOJbU, anBokary y CeHtu, npuBpeme-
HO TIpecTaje MpaBo Ha 00aBJbamke alBOKaType 300r OonoBama y nepuoay ox 17. 1. 2025. mo
30. 6. 2025. roguse.

— Xwupeur MBan, anBokar y Cenry, oxapeljyje ce 3a NpUBpeMEHOT 3aMEHHUKA.

51. YV3UMA CE HA 3HAE na )XXUBAHOBUWH JEJIEHU, agsokaty y Crapoj
[Ta30Bu, MpUBpEMEHO MpECcTaje MpaBo Ha 00aBJbALE aJBOKAType 300T HOPOIUIBCKOT OJICY-
CTBa U OJICYCTBA paJu Here jereta y nepuony ox 7. 3. 2025. no 6. 3. 2026. ronune.

— IMaBnoBuh Typan Maja, agsokat y Crapoj ITazoBu, oapelyje ce 3a mpuBpemMeHoOr
3aMeHUKa.

52. Y3UMA CE HA 3HABE na KMPAJb CUTAILI EMMU, ansokary y Combopy,
HPUBPEMEHO MpecTaje MPaBo Ha 00aBJbarbe aABOKATYPE 300T IOPOIUIECKOT OACYCTBA U OJI-
CycTBa paau Here Jerera y nepuony oxn 14. 4. 2025. no 14. 4. 2026. roause.

— llBernnoBuh Tatjana, axBokar y ComOopy, ozapelhyje ce 3a mHpuBpeMeHOr
3aMEHUKa.

53. Y3UMA CE HA 3HAE na JIECIIOTOBW'H XKEJbAHU, anokaty y HoBom
Cany, IpUBpEeMEHO IIpecTaje MpaBo Ha 00aBJbarbe aJBOKAType 300T MOPOIUIECKOT OZCY-
CTBa U OACYCTBa paau Here gerera y nepuomy ox 11. 2. 2025. romune mo 11. 2. 2027.
TOIMHE.

— Paym Mmmmna, angsokar y HoBom Cany, oxpelyyje ce 3a mpuBpeMeHOT 3aMCHHKA.

54. Y3UMA CE HA 3HABE na BYJAJVMHOBUHh MJIAJJEHKU, agBokaty y
Hosom Capy, mpuBpeMeHO TpecTaje mpaBo Ha 00aBibambe aJBOKATYpe 300T MOPOANIHCKOT
0JICYCTBa M OJICYCTBa paau Here jaerera y nepuony ox 7. 3. 2025. rogune no 7. 3. 2027.
TOJINHE.

— Byposuh Cynumua, agsokar y Hosom Cany, oapehyje ce 3a mpuBpemeHOr
3aMEHUKA.

55. Y3UMA CE HA 3HAIE na JOHYAPUHh KAYPUH MAPUJAHMU, anBokary
y HoBom Cany, npuBpeMeHo mpecTaje npaBo Ha 00aBJbamke aJBOKAaType 300T OPOIHIECKOT
OJICYyCTBAa M OJICYCTBA PaaM Here jaereTa y mepuoay ox 2. 3. 2025. romune o 1. 3. 2026.
TO/INHE.

— Cepatnuh Mmsban, agsokar y Hosom Cany, ompelhyje ce 3a mpuBpemMeHOT
3aMEHUKA.

56. Y3UMA CE HA 3HABE na CTEBOBUHh MAPKY, ansokary y HoBom Cany,
MPUBPEMEHO TIpecTaje NMpaBo Ha 0aBJbEHE aJBOKATYPOM 300T MOCTaBJbEHA 32 BPIIMOIA
Iy’)KHOCTH moacekpeTapa [lokpajuHckor cexperapujaTa 3a BUCOKO 00pa3oBambe U HAyYHO-
UCTPa’KUBAUKy JEIaTHOCT, y nepuoxy ox 8. 3. 2025. rongune 1o 8. 6. 2025. roguse.

— Cepatnuh Mwmsban, agBokar y Hosom Cany, ompelhyje ce 3a mpuBpemMeHOT
3aMEHUKA.

57. Y3UMA CE HA 3HABE na je JIABUH MAPUJA, ansokar y [laHueBy, HacTa-
BHJIa ca pagoM jaaHa 16. 8. 2024. roauHe, HAKOH IITO jOj jé MPUBPEMEHO OHIIO MPECTAlo
MIpaBo Ha 0aBJHEHE aJBOKATYPOM.

— Bnajkosuh Bojucnas, anBokar y IlandeBy, paspemaBa ce Iy)KHOCTH NPHBpPEME-
HOT 3aMCHHUKA.
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58. Y3UMA CE HA 3HABE na je KY3MAHOBUWHh MUJINLIA, anBokar y Com-
Oopy, HacTaBmiIa ca pagoM nana 12. 3. 2025. roxuHe, HAKOH WITO jOj jé MPUBPEMEHO OHIIO
IIPECTaso NMpaBo Ha 0aBJbEHE aTBOKATYpPOM.

— Jlenuh HBana, axBokar y Com0Oopy, paspeliaBa ce Jy)KHOCTH NPUBPEMEHOT
3aMeHHKA.

59. Y3UMA CE HA 3HABE na je IIOIIOBU'h JEJIEHA, ansokat y Kynu, Hacta-
Bria ca pagom jgana 10. 3. 2025. roguHe, HAKOH IITO jOj je MPUBPEMEHO OHIIO MPECTAIIO
IIpaBO Ha 0aBJEEHE JABOKATYPOM.

— Papynosuh PagoBan, agsokat y Kymm, paspemaBa ce JyKHOCTH NMPUBPEMEHOT
3aMEHHKA.

60. Y3UMA CE HA 3HAE na je MAPKOB BUJIPUX TAMAPA, ansokat y
Hosom Cany, HactaBuia ca pagom aana 18. 3. 2025. ronuHe, HaKOH LITO je MPUBPEMEHO
IIPECTao MpaBo Ha OaBJHEHE aBOKATYPOM.

— MapxkoB T'opuma, agBokar y beuejy, paspemaBa ce IyKHOCTH HpPUBPEMEHOT
3aMCHHKA.

61. Y3UMA CE HA 3HAIE na je PAJIUH HUHA, ansokar y HoBom Cany, Ha-
cTaBuia ca pagom gana 10. 3. 2025. ronguHe, HAKOH IITO je MPUBPEMEHO MPECTaI0 MPaBoO
Ha 0aBJbEHE aBOKATYypPOM.

— ITospax Mununa, ansokar y Hosom Cany, pasperiaBa ce 1y>KHOCTH IIPUBPEMEHOT
3aMEHHKA.

62. Y3UMA CE HA 3HAE na je BOTJAHOBWh MUPJAHA, anBokar y HoBom
Capny, HacTaBmia ca pagoM mana 22. 3. 2025. roguHe, HaKOH IITO jé IPUBPEMEHO IPECTaIo
IIpaBO Ha 0aBIEEHHE AJBOKATYPOM.

— Xyruh Coma, agBokat y HoBom Cany, paspemaBa ce QyXHOCTH NPHUBPEMEHOT
3aMEHHKA.

63. Y3UMA CE HA 3HAE na je CTAHUR JEJIEHA, ansokatr y HoBom Cany,
HACcTaBMJIa ca pajiom jaaHa 1. 4. 2025. roauHe, HAKOH IITO j€ MPUBPEMEHO MPECTAI0 MPABO
Ha 0aBJbEHE aBOKATYypPOM.

— bermpancku Brnagumup, ansokat y HoBom Capy, paspemaBa ce JTy>KHOCTH IIPHBpe-
MEHOT 3aMEHHKA.

64. Y3UMA CE HA 3HAIE na je KOJIECKU MAPUJA, anBokatcku mpUIpaB-
Huk y HoBum BanoBiuma, mpomenuna npesume koje caaa rnacu Llyma.

65. Y3UMA CE HA 3HABE na je CAPUh BJEPKA, ansokar y Hosom Cany,
npoMeHHIIa mpe3umMe Koje cana riacu Capuh borocasiseBuh.

66. Y3UMA CE HA 3HABE na je TAIIMR CBETJIAHA, agBokar y HoBom Ca-
1y, IIPOMEHHJIa ITpe3nMe Koje caJsia Tirac 3Be3JaHoBuh.

67. Y3UMA CE HA 3HAIE na je MUJIOCABJBEBUh JIYKA, anBokarcku mnpu-
MPaBHUK y 3pemhaHnHy, IPEKUHYO aJIBOKATCKO-TIPUIPaBHUYKY BekOy koa BojnoBuh bojo-
Buh ['opnane, agBokata y 3pemanuny, nana 31. 3. 2025. roaune, Te Aa UCTYy HACTaBJba KO
[Tantom Bnanana, ansokata y Hosom Cany, nana 1. 4. 2025. ronune.

68. Y3UMA CE HA 3HAIBE na je IBETKOBUR BJIAAMMMUP, axBoxarcku
npunpaBauk y HoBom Cajy, npeknHyo aJBOKaTCKO-IPUIIPaBHUUKY BexxOy kon [lparosuh
Jlanuna, ansokara y HoBom Cany, mana 27. 3. 2025. ronuHe, Te Ja MCTy HacTaBjba KOJ
Bojuosuh bojosuh 'opnane, ansokara y 3pemanuny, nana 28. 3. 2025. rogune.

69. Y3UMA CE HA 3HABE na je YAHAJAHOBUHh UCHUIAOPA, anBokarcku
npunpasauk y HoBom Cany, mpekuHyna aJBOKAaTCKO-TIPUIPABHUYKY BexOy kox Pamau
Hyuhepun Tamape, anBokata y Hosom Cany, mana 14. 3. 2025. roguse, Te 1a UCTY HacTa-
BJiba Koa [lankyn Hemame, anBokara y Hosom Cany, nana 15. 3. 2025. rogune.

70. Y3UMA CE HA 3HABE na je CTAHOJEBUR AHDBEJIA, anBokarcku mpu-
npaBuuk y HoBom Cajy, mpekuHysia aaBOKaTCKO-IPHIIPaBHUYKY BexOy kox Matkouh
Ilerpa, anBokara y HoBom Cany, nana 18. 3. 2025. roguse, Te 1a UCTy HacTaBJba KoJ JaH-
npuh Bunoscku Maje, ansokata y Hosom Cany, nana 19. 3. 2025. roxgune.
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71. Y3UMA CE HA 3HABE na je PATAHUh MUPOCIJIAB, agBokaTcku Ipu-
npaBHUK y HoBoM Cany, IpeKrHYyO aBOKaTCKO-IPUIIPABHIYKY BexOy kox Mamuh Onuse-
pa, anBokara y HoBom Cany, nana 18. 3. 2025. ronune, Te 1a uCTy HacTaBiba ko Onaunh
Mupka, anBokara y HoBom Cany, nana 19. 3. 2025. ronune.

72. Y3UMA CE HA 3HABE na je BOXKWh HEMAA, anBokaTcku IpHIIpaBHUK
y Hoom Cany, mpekuHyo aJBOKaTCKO-NIPUIPaBHUYKY BexkOy kox HemespkoB Mmuiana,
anBokara y Hosom Cany, nana 5. 3. 2025. rogune, Te 1a UCTy HacTaBjba kox bajpamosuh
June, anBokara y Hosom Cany, nana 6. 3. 2025. roquse.

73. Y3UMA CE HA 3HABE na je BYKOJIMh COIbA, anBokaTcku IpUIPaBHUK
y HoBom Cany, npeknHyia aJBOKaTCKO-IIPUIIPaBHUYKY BexkOy kox badosuh Uropa, agso-
kara y HoBom Cany, nana 5. 3. 2025. roguse, Te 1a ucTy HactaBiba kox ['omy6osuh Muo-
npara, anBokata y Hosom Cany, nana 6. 3. 2025. roaune.

74. Y3UMA CE HA 3HAWE na je BPAHKOB KATAPUHA, anBokaTcku mpu-
npaBHuK y HoBom Cany, npekuHyla aBOKaTCKO-IPUIIPAaBHUUKY BexOy kox Mapuh Map-
Ka, anBokata y Hosom Cany, nana 25. 2. 2025. roause, Te Aa UCTy HacTaBsba koA I'ymaBaig
Munana, anBokata y HoBom Cany, nana 26. 2. 2025. roause.

75. Y3UMA CE HA 3HAIE na je TPUOYHOB CBETO3AP, anBokaTcku mpu-
npaBHuk y Hoom Canmy, ImpekuHyo aJBOKAaTCKO-NPUIPaBHAYKY BexOy kox Mynmxkaba
Panomupa, ansokata y HoBom Cany, nana 24. 3. 2025. roguse, Te Ja UCTy HacTaB/ba KOJ
Tpasuua Huxone, anBokara y Hosom Cany, nana 25. 3. 2025. roause.

76. Y3UMA CE HA 3HAWE na je TPLIUhA TAMAPA, ansokar y Hosom Cany,
IpUCTyNIIIa 3ajeJHUYKO] aABOKATCKO]j KaHIenapuju ,,Aahenkosnh™ ca cequmrem y HoBom
Cany, Temepuncka 37/1/1, nana 18. 3. 2025. roause.

77. Y3UMA CE HA 3HAIE na je TUPU AHAPEA, ansokar y HoBom Cany, mpu-
cTynuia 3ajeIHNYKOj aIBOKATCKOj KaHIeTapujH ,,Anekcuh ca capagHUIAMa‘ ca CeIUIITEM
y HoBom Cany, ['pukomkosncka 1, moueB ox 17. 3. 2025. roaune.

78. Y3UMA CE HA 3HAIE na je CUMUh BACJA, aasokar y HoBom Cany,
Ipeceno CBOjy aIBOKATCKy KaHLenapujy Ha aapecy bymesap ocnobohema 73, crpat V,
noyeB of 26. 2. 2025. roaune.

79. Y3UMA CE HA 3HABE na je CUMUWh APAT'AH, ansokat y HoBom Cany,
Hpeceiio CBOjy aJIBOKATCKy KaHIenapujy Ha ajpecy byneBap ocnmobobhewa 73, crpar V,
crad 42, noues ox 3. 3. 2025. roguxe.

80. Y3UMA CE HA 3HABE na je CUMVYPJAh MUJINLIA, anBokar y HoBom
Cany, mpecenmia cBojy aJBOKAaTCKy KaHIenapujy Ha ajapecy Jlasze Temeukor 4/3, moues ox
12. 3. 2025. roguse.

81. Y3UMA CE HA 3HABE na je TYPYAUR MUO/IPAT, ansokar y HoBom Ca-
Iy, IPECEITNO CBOjy aIBOKATCKYy KaHuenapujy Ha aapecy Tpr Pemyomuke 20, [Tl CBEPOH,
I cipar, nokan 6p. 14, moues ox 6. 3. 2025. ronune.

82. Y3UMA CE HA 3HAIE na je BEJIOB JOBAHA, agsokatr y HoBom Cany,
IpeceNnia CBOjy aJBOKATCKy KaHLeNapujy Ha agpecy byneBap ocinobohema 73, crpar V,
ctan 42, moues ox 11. 3. 2025. roauwe.

83. Y3UMA CE HA 3HAWE na je JIASUh PAJIOI, ansokar y Hosom Cany,
IpeceNno CBOjy aJBOKATCKy KaHLenapujy Ha aapecy Makcuma [opkor 2, ctaH 4, mo4es oJ
4. 3.2025. roguse.

84. Y3UMA CE HA 3HAWE na je CTETMh BOJAH, anBokar y HoBom Cany,
IIPECeINo CBOjy aBOKATCKy KaHIeNIapujy Ha agpecy Makcuma ["opkor 2, ctaH 4, 1oueB o
4. 3.2025. roguHe.

85. Y3UMA CE HA 3HABE na je IETPOBUh MAPUJA, ansokat y HoBom Ca-
Iy, IpeceNnia CBOjy aJBOKaTCKy KaHIenapHjy Ha aapecy Bace Crajuha 20, cran 7, moues
ox 13. 3. 2025. ronuue.

86. Y3UMA CE HA 3HABE na je MAPKOB BUJIPUX TAMAPA, agBokat y
Hoowm Cany, mpecennia cBojy aBOKaTCKy KaHLenapujy Ha aapecy JKapka 3pemanuna 4,
moveB of 1. 4. 2025. roxune.
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87. Y3UMA CE HA 3HAE na je PAIIIETA JOBUIIA, ansokar y HoBom Cany,
MPECENNO CBOjy aJJBOKATCKY KaHIEIapHjy Ha anpecy Makcuma ["opkor 11, copart 2, ctan 8
noues of 24. 2. 2025. ronuHe.

88. Y3UMA CE HA 3HAE na je EPKMh CPBAH, anBokar y HoBom Cany,
IIPECcesINo CBOjy aABOKATCKy KaHIenapujy Ha azapecy JKemeznwuka 46, cran 19, moueB ox
26. 3. 2025. roaune.

89. V3UMA CE HA 3HAWE na je TPABULIA AJIEKCAH/IAP, agBokar y Ilan-
4eBy, MPECENNO CBOjy aIBOKATCKy KaHIeTapujy Ha aapecy heromesa 9, moues ox 11. 3.
2025. ronune.

90. Y3UMA CE HA 3HAIE na je JIASUH MAPUIJA, anBokar y [TandeBy, npece-
JIMJIa CBOjy aJBOKATCKy KaHIelIapHjy Ha anpecy JKapka 3pemannna 180, cran 6p. 1, moues
ox 1. 3. 2025. ronune.

91. Y3UMA CE HA 3HAE na je YPOLIEBUR VBAH, agBokar y IlandeBy,
IIpecesfo CBOjy aJIBOKAaTCKy KaHIenapujy Ha agpecy Kapahophesa 15, nokan 9, noues ox
24. 3. 2025. roqune.

92. YV3UMA CE HA 3HAIE na je BAPBYJb JIAPKO, ansokart y [lanueBy, npece-
JIHO CBOjy aJBOKATCKy KaHIeNIapHjy Ha aapecy tberomea la, ciipat 3, kanuemnapuja op. 16,
noues ox 14. 3. 2025. ronune.

93. Y3UMA CE HA 3HAIE na je PAANH TUJAHA, anBokat y Unhuju, npece-
JIMJIa CBOjy aJBOKATCKy KaHIenapujy Ha aapecy Bojsoxe Crene 8, Tpxxuu nenrap ,,donta-
Ha“, mokan Op. 5, moues ox 25. 2. 2025. roaune.

94. Y3UMA CE HA 3HAIE na je PAJIUH JOBULIA, agBokat y Uuhuju, npece-
JIMO CBOjy aJBOKATCKy KaHlenapujy Ha aapecy Bojsone Crene 8, Tpxxuu uenrap ,,Ponra-
Ha“, mokan Op. 5, moues ox 25. 2. 2025. roxuHe.

95. Y3UMA CE HA 3HAIE na je MAPU'h JEJIEHA, agBokar y Kynu, npecenu-
Jla CBOjy aJlBOKATCKy KaHIeJapHujy Ha anpecy Besbka Brmaxosuha 60 — 3aHaTcku meHTap,
noues oz 10. 3. 2025. ronune.

96. Y3UMA CE HA 3HABE na je [IOIIOBUR JEJIEHA, agokat y Kymnu, nmpece-
JIWJIa CBOjY aJIBOKATCKY KaHIenapujy Ha aapecy Byka Kapayuha 4, moues ox 11. 3. 2025.
TOZIMHE.

97. Y3UMA CE HA 3HAE na je KEPKE3 HUKOJIM'h XXEJBKA, anBoxkar y 3pe-
BaHHUHY, IPeceIniia CBOjy aIBOKATCKy KaHILENapHjy Ha aapecy JeBpejcka 3, moues ox 1. 4.
2025. ronune.

98. Y3UMA CE HA 3HABE na je BACUJbEBUh ITPEJIPAT, anBokat y Kuxun-
I, TIPECEINO CBOjy aJIBOKATCKy KaHIesapujy Ha aapecy bpahe Tatwmha 26, mpBu cmpar,
craH Op. 4, moueB of 1. 4. 2025. rogune.

99. Y3UMA CE HA 3HABE na je MUJIOBh HEBOIJIIA, axBoxar y Cy6otn-
1M, TIPECEIINO CBOjy aIBOKATCKy KaHlenapHjy Ha aapecy Kopso 76, moues ox 24. 3. 2025.
TOZIVHE.

Viapasnu ogbop
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HAYYHA ITIOJIUTUKA YACOIIUCA

Hayuno nmoJbe u obJsiact

Tacnuk Agsoxaiticke komope Bojeoguiie je HaydHH Y4acOIUC U3 10Jba JAPYIITBE-
HO-XYMaHHCTHYKHX HayKa KOju 00jaBjbyje pajioBe U3 npaBHe HayuHe oOnactu. [upa
Hay4Ha 00JIaCT K0jO] YaCOIHC MpHUMaaa je 00IacT nmpaBa U MOJUTHUKOJIOTHje Ha HAYMH
Ha KOju TO mporucyje [IpaBUITHUK 0 KaTErOpu3alliji U paHTUPaky HAyYHUX YacoIuca.

TemaTcke U TeopHujcke cMepHHIIE

UYacomnuc 00jaBibyje U3BOPHE Hay4yHE WIAHKE, paclpase, IIPaBHE €ceje, Orese,
IpHKa3e KBHUTa U Jpyre TeKCTOBE KOjH ce OJHOCE Ha MPaBO H IPAaBHY TEOPH]y, UCTO-
pujy npasa u ¢puwio3odpujy npasa.

ITocebHO, waconuc ce 6aBM TeMaMa y OKBHPY Haj3HauajHHjHX T'paHa IpaBa
u To TpabaHCKOT TpaBa, KPHBUYHOT TpaBa, MeljyHApOIHOT IpaBa, pagHOT MpaBa U
YCTaBHOT IIpaBa.

TUnoBH HCTPAXKMBAKHA U PAIOBA Yy YACOMUCY

PanoBu u npuiio3u Koju ce 00jaBibyjy y 4aCONUCY KaTErOPHUIIY C€ Y TPU IpyIie:

1. HayuHu WiaHIM Y KOje CHaaajy: OpUTHHAIHM HAyYHH PAJOBH, MPErTIeIHH
pajioBH, KpaTKa CaoIlITeha, IPETXOJHA CAOIIITCHa, HAyYHE KPUTUKE U OCBPTH.

2. CTpy4HHM 4WiIaHLK Yy KOje CIaaajy: CTPY4YHU pajoBH, WHGOPMATHBHHU ITIpH-
JI03H, TIPUKA3H, CTPYIHE KPUTHUKE MOJIEMHUKE, OCBPTH U €CEjH.

3. OcTasiu NpUIJIO3U U CaOIIITeHa Y KOje CIajiajy YBOJHUIIM, U3BCIITAJH O Ay
4yaconuca, NpUKa3Hu CyJACKe Mpakce, ypeJHHUKa JOKyMEHTaIuja Koja ce 00jaBibyje y
Y4aCOIMNCY, CAOMIITeHha H3/1aBada U YPEIHUIITBA, HEKPOIO3U U CIUYHO.

IMoauTHKa KOHTPOJe KBAJINTETa U yHanpehema eTnke my6JHKOBamba
H aKaJieMCKe eTHKe

Hayunu u cTpy4HH pajioBH KOjU ce 00jaBJbyjy Yy YacOIHCy pPELEH3Upajy ce
y CKJIagy ca NPaBHIHUKOM O IOCTYIKY peueHsuje [rachuxa Ageoxailicke Komope
Bojsogune. Y gacomnmcy ce mpHMemYyje OBOCTpyKa ciema peueHsuja. Y MOCTYIKY
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peneHsupama u ypehusamwa [iacnura Ageoxaiticke komope Bojeoguie 4IaHOBU ypell-
HUIITBA M PELCH3CHTH JyXKHHU Cy Jia Ce PyKOBojAe cMmepHuuama Kommurera 3a eTHKY
nyomukoBama (COPE). Ayropu koju npujaBibyjy CBOje pyKoIUce pagu 00jaBjbHBamba
y 4acoNMCy Ay)XHH Cy Ja IMOLITYjy CBE HAllMOHAIHE M Mel)yHaponHe cTaHapie ody-
Barba aKaJeMCKOT HHTETPUTETA ¥ €THKY Y HAyYHOM JICJIOBAIGY M IyOIHKOBAMY.

PaioBu ¥ IpHIIO3H KaTETOPHCAHNU KAa0 OCTANIN MIPUJIO3U U CAOMIITEHha He HHICK-
CHpajy Ce M He NPEACTaBIbajy [0 HAy4HE U CTPydHe rpalje dacormmca, He peleH3nupajy
ce W He ynase y CTPYKTypy pamoBa uacomuca. OHH Cy HCKJbYYHBO HH(OpMATHB-
HOT KapakTepa.

EnexkrpoHcko ypehuBame 4acommca ocTBapyje ce y capaamu ca LleHTpom 3a
eBasyanujy y oopa3oBamy U HayIH.

Iacnux Agsokaiticke komope Bojsogune je 9acolnc OTBOPESHOT MPUCTYIIA.

JIpymiTBeHa M KYJITYPHA yJ0ra 4acomnuca

Vnora [Mmachuka Ageokaiticke komope Bojsogume je cTBapame mpocropa 3a
o0jaBJpUBakC pe3yiTaTa HAYYHHX HMCTPAXKHBaMka OJl 3HA4aja 3a MpPaBHY HAyKy, Kao
U [IPOCTOpa 33 pPa3MEHY HAYYHOT U CTPYYHOI MHILBCHA. Y OCTBapermy CBOje yIOre,
YacONMUC HACTOjU Jla YHANpeau MpaBHY KYIATYpY M KOJETHjalHO pa3yMeBame U
OCeOHO J1a MOBEXKe MPAaBHY HAYKY ca MPABHOM MPAKCOM.

VY octBapemy cBoje yiore [rachux Ageoxaticke komope Bojeogune ocnama ce
Ha CBOjy JICBECCETOTOUILELY TPATUIIM]Y M3 KOT pasjiora ce moceOHo cTapa o yHarpe-
hewy kyntype cehawa y o0nactu npasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PamoBu ce mocraBibajy mytem Iuiatdopme 3a
GJIEKTPOHCKO ypehnBame yacomnuca Ha JIUHKY: http://
aseestant.ceon.rs/index.php/gakv/user y ckiany ca
TEXHUYKUM YIyTCTBUMA 3a KOpUIINCHE TOT CHUCTE-
Ma uin Ha e-mail aapecy: info@glasnik.edu.rs.

IIpenajom Texcra, ayTop H3jaBibyje Oa TEKCT
HUje HU oOjaB/beH HUM TpuxBaheH 3a o0jaBsbHBa-
e Te na Hehe 6uTH mpenar 3a o0jaBjpUBame OMITO
KOM JIpyrom Meaujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAI] ayTOPCKOT TpaBa, 1a je 00aBeITeH O Ipa-
BuMa TpehMX JHLa U Jia je MCIYHHO 3aXTEBE KOjH
Tpomn3Ias3e U3 THX mpaea. [loceOHO ayTop u3jaBibyje
Jia Ipesiaje TEeKCT KOjU je HAcTao IOIITOBAKEM KO-
JIeKca aKaJIleMCKe eTHKe.

VYpenuumtBo [Tnacnuxa Aoeoxaiticke Komope
Bojsooune u pelieH3eHTH aHTa)XXOBaHU O] CTpaHe
4acoIuca y CBOM pajy PyKOBOZAE Ce€ HpernopyKama
u cMmepHulamMa KomuTera 3a eTHKY HyOJIMKOBamba
(COPE).

Bpcre pagoBa.— Yacomnuc o0jaBibyje OpuTH-
HallHe Hay4He pajioBe, NpErIeJHEe pajoBe, KpaTka
CaoMNIITEeHa, NPETXOHA CAOMNIITEHA, HAyYHE KpH-
THKE, CTPYYHE PaToBe, €Ceje U CCHTEHIE U3 CYACKE
npaxce.

O0uM m cTpykTypa Tekcra.— Jly)knHa Tek-
CTa 10 NpaBWIIy OIPAHUYCHA je Ha jellaH ayTOPCKU
TabaKk KOjU YMHU TEKCT ox 16 crpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHMX MECTa y pely IUTO
YKyITHO 4nHH OyxnHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctu ¢GoHT Times New
Roman Benuuune 12 pt, ¢ pazmakom usmely penosa
BpenHOCcTH 1,5 Ha cTpanunu A4 ¢popmara.

HacnoB unaHka HaBOIM c€ BEIMKHUM CIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHune, Gontom Times
New Roman, 6o, Benuuute 14 pt.

IopHACIOBH Ce THIIY HA CPCAMHH, BEIUKHM
CIIOBMMa, BelauunHa (GoHTa 12 pt U Hymepwuily ce
apanckuM OpojeBMMa. YKOIHMKO IIOJHACIOB HMa
BHIIE LEJIMHA, OHE CE O3HA4YaBajy aparckuMm Opo-
jeBnMma, kao: 1.1. — mMamuM OOWYHHMM CIIOBHMA,
BennunHa GouTa 12 pt, 1.1.1. — ManuM Kyp3uBHUM
cioBuMa, BeaudnHa onTa 11 pt.

Je3uk m mucmo.— Ynaniu ce npenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIH JIATHHHYKOM
MUCMY, WM Ha CHIVIECKOM je3UKY, WM Ha je3ulnMa
y ciyx6eHoj yrorpebu y bocan u XeprieroBunu u
y penyonukama [{proj l'opu nin XpBarckoj.

CKPAREHA ITPABUJIA HUTUPAIBA CA TPUMEPUMA

Hasoheme Kkmbura

Ipesume, Nuunmjan nmeHa. (rogmHa usnamwa). Ha-
cnog: Iloonacnos kwuze. Mecto u3nama: M3nasau

o Ilerposuh, I1. (2004). I1paso u ipasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry)xOeHH TITaCHUK

Hasoheme wianka U3 yaconuca

IIpe3nme, Vunnmjan mMeHa. (romuHa m3mama). Ha-
cioB wnaHka. Hasue uacoiiuca, BonymeHn (0poj),
CTpaHHLE 0J—710.

o Ilerposuh, II. (2014). Haknana mrere. /lpas-
Hux 90(3), 141-157.

Hagolemwe u3Bopa ¢ nHTepHeTa
Ipe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET ajipeca

o Ilerposuh, I1. (2014). Haknaoa wineiie. Ipey-
3eto: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca
Ilyn Ha3uB mpommca, Znacuio y kome je tpoiiuc ooja-
6/ber, Opoj I1acuiia / ToauHa 00jaBJbUBabA.

* 3akoH 0 obmuranuoHuM omHocuma, Cnyorcoenu
Znacuux PC, 6poj 36/2011, 99/2011, 83/2014. —
np. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTpanux nponuca

Ha3zuB uHCTHTYIM]jE KOja je MPOMKC JA0HENA, iYH HA3UG
ipoiiuca, MecTo 00jaBIbUBaba, TOANHA
* European Parliament, The Impact of German

Unification on the European Community,
Brussels, 1990.

Hasolhemwe nomahe cyncke npakce
Hasus cyzcke ouryke 1 Ha3UB Cya KOjH j€ OJUTYKY J0-
Heo, Opoj O/UTyKe U JaTyM OJUTyKe

* Ilpecyma Anenanmonor cyma y beorpanmy, Ikl
2137/2011. o 25. 5. 2011. rogune.

UnaHoy Koju ce Ipefajy Ha CPICKOM jE3HKY
MOpajy caapXaTH ¥ alCTPaKT U KJbyYHE pedyd Ha
CHIVIECKOM je3HKY.

Caxerak u pe3ume.— CaxeTak ce Jaje Ha I10-
YeTKy WIaHKa, UCIIOJ HAclOBa, a M3HAJA KJbYIHHX
peun.

Caxerak Tpeba na uma ox 60 no 200 peun n
cToju u3mely 3armnaBiba (HacioB, MMe(Ha) ayTopa
U JIp.) U KJbYUHHMX PEYM, HAKOH KOJUX CIEIHU TEKCT
YJIaHKa.

AKo je je3suK pajia CpICKM, CakeTak Ha CTpa-
HOM jE3UMKy MOXE C€ MpPYXHTH y HPOLIMPEHOM
00nnKy, Kao T3B. peaume. Pesume ce naje Ha Kpajy
4JlaHKa, HAKOH ojiesbka JIureparypa.

Kibyune peun.— Jlajy ce HemocpemHo HaKOH
CaXKeTKa, ONHOCHO Pe3uMea.

Bpoj kipyuHux peun He Moxke Outn Behu oz 10.

KipydHe peun 1ajy ce Ha CBUM je3UIINMa Ha KO-
jHUMa MOCTOje Ca)elu.

Hasoheme cTpaHe cyacke npakce

CrpaHa cyzncka Ipakca ce HaBOAW y CKJIAQLy C Ipa-
BUJIIMA KOja Bake 3a HaBOleme Cy/cKe Ipakce
onrosapajyhux cymosa.

Jlureparypa, uzBopu
U HUTHPAHA CYICKA MpaKca

Jluteparypa ce HaBOJM HAKOH YiaHKa, Kao moceo-
Ha CeKI[Mja TaKo MITO ce cBe Onbimorpadceke jeJuHuIe
HaBoJle a30yYHIM WK aOeIeTHUM PEIOM TI0 TIPe3rMe-
Hy ayTopa, a KOJl HCTOT ayTopa, 10 TOJAWHU H3/IaBama
(ox HajuoBwmje o Hajcrapuje). M3a mpesumena, a mpe
HMMeHa ayTopa 00aBe3HO Ce MHIIIEe 3areTa.

Jomahu u mehyHapoaHu M3BOpHU TpaBa Ce HABOIEC
HaKOH 4WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOHEHU y TEKCTY.

Ilutupana cyzicka Ipakca ce HaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
y 4JIaHKY.



ey
<

®
[ d
10N
[ ]
LN
MHCTUTYT

APYWTBEHUX HAYKA

VHCTHTYT 0 HaLsoHanHor awavala
‘3a PenyBrmry Cpbuly

I''TACHUK AJIBOKATCKE KOMOPE BOJBOJMHE
YACOIIUC 3A TIPABHY TEOPUJY M IIPAKCY

Peny6auka Cpouja * 21000 Hosu Cap * 3maj JoBuna 20/1
Tenedpon: 021/521-235 « e-mail: info@glasnik.edu.rs
www.glasnik.edu.rs

MHCTUTYT APYIITBEHUX HAVKA

Peny6muka Cpouja « 11000 Beorpan « Knernme Haranuje 45
Tenedon: 011/3616-002 * e-mail: office@idn.org.rs
www.idn.org.rs



