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I''ITACHUK

AABOKATCKE KOMOPE BOJBOJAMUHE
YACOIIUC 3A TPABHY TEOPHUJY U ITPAKCY

Tomuna XCV HoBu Can, nenemo6ap 2023.
Kmura 83 Bpoj 4.

YBOJHUK

Beh nyxe BpemeHa jeHO O HajaKTyeTHHjUX MHUTamka, HE CaMO YHYTap
jenHe npkaBe wiu peruje Beh m MelhyHaponHe 3ajeqHUIC Kao IENUHE, jecTe
nmUuTamkbEe UHCTpyMCEHATa XEJbCHOI' CTCIICHA e(i)I/IKaCHOCTI/I 3alITUTE KHUBOTHE
cpeaune. O KONHMKOM CTETIEHY aKTYeIHOCTH NMHUTama je ped Hajoosbe TOBOPH
crnencha unmeHnIa. Y JaHAIIBEM CBETY ITYHOM IOAENa, ¥ KOjeM je, ako He
Hemoryhe oHma 3acHUTypHO BeoMma TEIIKO MOCTHhM CcarimacHOCT y HajBehem
Opojy NMuTama YHUBEP3ATHOT KapakTepa, JeJHO OJ] MUTama OKO KOjer ce CBU
CTaXXy jecTe MHUTamke HYKHOCTH IPOHANAXEHA aleKBATHUX HHCTPyMEHATa
3alITUTE JKUBOTHE CPEOUHE. 3aIlTO je OBAKO (POMYIHCAHO THTAME ITHTAFHE
OKO Kojer ce cBHU ciaxy? OnroBop je HecmopaH. CanapaH je Y YHIHCHUIH
JIa je YOBEK CBOjUM HEOATOBOPHHM IOHAINAHEM AOBEO )KUBOTHY CPEIHMHY Ha
caMy MBHIIy H-CHOT YHUIITCHA & THME W YHUIITCHA CBH]Y OHUX YHjU OIICTa-
HaK 3aBUCH O] KBAJHTETa XMBOTHE CPEJIMHE, @ TO CMO M CBH MHU. 300T OBaKoO
BHCOKOT 3Hauaja MHTamba IPOHATAKCHa WHCTPYMECHATa allcKBaTHE 3allTUTE
JKUBOTHE CPEAMHE 3aJ]aTaK je He caMo cybjekara Mo MpUpOAM CBOje JesIaTHO-
CTH 3aJy’KCHHUX Jia IITHTE XKMBOTHY cpenuHy Beh n cBHjy Hac. Hamr 3agarax
je He caMo Jja yKakeMO Ha MOoryOHe IOCJie/IiIie HacTaBKa Jlajber yrpoKaBama
KUBOTHE cpelrHe, Beh W Ja mpoHaisa3suMo MHCTPYMEHTE 3a HEHY 3allTUTY.
OBoM 3anatky, Beh apyry roguny ysacromuo (2022. u 2023), npunpyxyje ce
u AjnBokarcka komopa BojBojrHE KOja Kao CyopraHu3arop opraHusyje Peru-
OHAJIHy Hay4YHO-CTPYYHY KOH(epeHIHjy Ha oBy TeMy. Peu je o Pernmonasnoj
HAyYHO-CTPYYHO] KOH(EPEHINjH y cyopraHu3anuju ca CpricKuM yApyKemheM
3a KPUBUYHOIIPABHY TEOPHjy U mpakcy, Bumum cynom y HoBom Cany u [Ipu-
BpenHOM kKoMopoM Bojsomune y HoBom Cany, oapxkanoj 12. u 13. okroOpa
2023. romuHe Ha Temy ,,Exonoruja m mpaBo“. Opranumsanmja PerunonanHe
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Hay4YHO-CTpy4YHEe KOH(DepeHIHje Ha OBy TEMY CBOjy OCHOBY HaJIa3W y UHHC-
HHIIM JIa je PaBo, OJIHOCHO ITPaBHE HOPME He caMo Heu3ocTaBaH Beh U KIby4HH
MHCTPYMEHT 3allITUTE KUBOTHE CPEIMHE, HITO Ce NPEeBACXOJHO OJHOCH Ha
KpuBudHO mpaBo Koje, WMako ultima ratio cpeiacTBo, urpa win 6u Tpebdaino
a Wrpa KJbYYHY YJIOTY Kajga je ped O IpaBy Kao HHCTPYMEHTY 3alITHTE
KUBOTHE cpeauHe. HapaBHO, M3 OBOT ce HHM y KOM Cilyd4ajy He cMe m3Byhm
3aKJbYYaK Jla W ApPYyre MpaBHE HOPME HHUCY MHCTPYMEHT 3aIITHTE >KUBOTHE
cpenuHe. Hacynpor. Ckopo &la HeMa HUjeJIHe MpaBHE HOPME, MOYCBIIN O]
VYeraBa ma 3aBpIIMBIIM ca OPOjHUM IOJ3aKOHCKUM aKTHUMa, Ja JUPEKTHO WMIIN
WHAUPEKTHO HHCY y (QYHKIUjU 3aIITHTE KUBOTHE CPEAMHE. 3aTUM, Ty je U
npeko 2.000 melyyHapomHuX NpaBHHX akara (YHHBEP3aJdHOT M PETHOHATHOT
KapakTepa) TOHECEHUX C IIMJbEM H3HANAKEHma aJeKBaTHUX WHCTPyMEHaTa 3a
3aIITUTY XMBOTHE CPEAMHE, IITO CaMO MO CeOM TOBOPHM CACBHUM JIOBOJBHO.
MelyTumM, OpOjHOCT MpaBHUX akKaTa HUje JOBOJbHA jep MpaBHE HOPME, caMe
mo cebu, 6e3yCIOBHO HE J1ajy M He MOry jaaTH e¢(deKTe HH O OBOM Kao HHU O
om0 koM apyrom nutamy. Hacympot. [la Ou mpaBHe HOpME, a IITO ce TTOCEOHO
OHOCH Ha KPHWBHUYHOIIpaBHE HOpPME, OMIIe aleKBaTaH HMHCTPYMEHT 3aIITHTE
’KMBOTHE CpeJMHE, MOpajy UCIymaBaTH TpH yciosa. Jla Oyay mo cBoM caip-
Kajy aJleKBaTHe, J1a OAToBapajy MpPOCTOpYy Ha KOjeM ce NPHMEYjy U BpeMeHY
y KojeM ce nmpumemyjy. [la Oyay agekBaTHO NpUMEHeHe U J1a OCTOjH TToTpe-
0aH CTETeH CBECTH OHHUX KOjU UX MPUMEIbY]y O HY)KHOCTH bUXOBE aJJeKBaTHE
npumene. C 003upoM Ha 3Ha4aj OBHX YCIIOBA IIPaBHE HOPME Kao HHCTPYMEHTa
aJICKBaTHOCTH 3allITHTE KUBOTHE CPEJMHE HEM30CTAaBHO je M murame: Jla iu
Cy OBHU YCIIOBH, IOcMaTpaHo y okBupuma PemyOmuke CpOuje u mect Apyrux
IpXKaBa YHjU Cy MPEICTaBHUIM ydyecTBoBaIW y pany Koudepenmwmje, ucmy-
BCHH WIHM HE ¥ aKO HHUCY IITa OM Tpedaio mpeay3eTH aa ce To aecu? Y Kelbu
Jla ce 4 OATOBOP HA OBAKO MOCTABJFCHO MUTAME, & TUME M AUPEKTAH JOTPH-
HOC MPOHAJIAXKECHY HITO a)leKBaTHI/IjI/IX MpaBHUX HOPMHU U HBHUXOBC aJICKBATHE
npumene 3a KoHdepeHiujy, npunpeMibeH je TpuaeceT U jeaan pedepar kao
OCHOBA 3a CTPY4YHY pacIpaBy Koja ce BOAMJIA JBa MaHa Tpajama Kondepenuje.
[Mpunpemsbenn pedepat U AUCKyCHja BOeHa MOBOIOM UCTUX MTOKA3yjy Aa Ha
MIPOCTOpUMA CBUX OCaM JIp’KaBa UHjH Cy MPEICTaBHUIM YUSCTBOBAIN Y pary
Kondepennuje (Cpouja, CnoBennja, XpBarcka, bocHa n Xeprerosuna, [lpHa
I'opa, CeBepna Maxkenonuja, Mahapcka u PymyHnuja), moctoju Ge3mano He
caMo 3HavajaH OpOj OTBOPEHUX MHUTAba KaJa je ped O MpaBHUM HOpMaMa Kao
HHCTPYMCHTHMA 3aIITHTE )KUBOTHE CpelnHe, Beh Cy OHA y HE MaJIOM CTETICHY
WHIEHTHYHA, [ITO CaMO IT0 CEOM TOBOPH KAKO O CTETICHY aKTyeITHOCTH, TaKO U
0 CTETEHY YHBEP3aJHOCTH MPEIMETHE MpobiIeMaTrnke. Y MPHIIOT OIpaBIaHoO-
CTH OBAKBE je/IHE KOHCTATaIlje TOBOPH U Beh MOMEHyTa YMIEHHUIA TIOCTOjambha
Buiie ox 2.000 mehyHapoaHUX TpaBHUX akaTa (YHHBEP3aJTHOT U PETHOHATHOT
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KapakTepa) JOHECCHNX C MUJbEM HM3HAJTaXKeHma aJIeKBAaTHUX MHCTpyMEHATa 3a
3alITHTY )KMBOTHE cpeanHe. Mely mbuma, 3a mpocTope ApikaBa Yuju IpeCcTaB-
HUIHM cy y3enu yuemthe y paxy Kondepennuje, 3a mpocrop EBpomne, a u mmpe,
noceban 3Ha4aj uma EY JlupekTuBa 0 KPpUBHUYHHUM JEIUMa MIPEMa KUBOTHO]
CpeIMHHU, OMHOCHO HeH HOoBHW mpeior on crpane EY Komucuje xoju tpeda
Jia JIONIPUHECE CMabeHby SKOJIOIIKOT KPUMUHAIUTETa [TyTeM HMILIEMEHTalH]je
ETOBUX CTaHJap/a y HAIMOHAIHE NpaBHE OKBHPE 3aIUTHTE JKHBOTHE Cpe-
nuHe. Mehy He mManmum OpojeM cTaHJapjia OBOT KapakTepa NMoceOHy MaXby
3aciyxyjy Tpu. [IpBo, mpeuior HOBHX KpHUBHYHHX JIela y OBOj OOJAacTH U
MPOTHCHBAhe MUHUMYMa KazHE 3a IHHXOBO H3BPIICHE; IPYTo, NpenBubarme
MHCTpyMeHaTa rnosehama e(UKacCHOCTH capajme HaUISKHHX cy0jexara nmpu
cripoBohemy 3aKoHa Kao TpeayciioBa e(pUKaCHOCTH HHXOBOT pana; Tpehe,
npensuhame obaBe3a JprkaBa WiaHMIA JIa YCIIOCTABE CUCTEM U Mepe oMOhn
W TOJPIIKE OHMMa KOjU MPHjaBJbyj]y KpPHBHYHA Jieja W3 OOJIACTH 3allTHTE
KHMBOTHE cpennHe. Kaaa je ped o oBMM, a U APYTUM CTaHAapAHMa OBe TpyIIe,
moceOHO Tpeda y3eTH y 003Up YNH-CHHITY 13 OBAKO IIOCTABJHEH OKBUP 3aIITUTE
’KMBOTHE CPE/IMHE MPEACTaBIba HE CaMO HOPMAaTHUBHU OKBHD Y JApKaBama uJia-
Hurama EY, Beh u y oHUM Koje TO jomr HUCY mocTalle, Kao M YOIIITe T00py
OCHOBY 3a MOJPILKY IIpaBa Ha KUBOT Yy 3/IpaB0j KHUBOTHOj CPEANHH C [[HIbEM
yMamerma BeHOT 3arahjuBama, ca jefHe cTpaHe, M 04yBamba pecypca KOju IpH-
najajy cBMMa, YKJby4yjyhu u reHepaiyje koje gonase, ¢ Apyre ctpane. To camo
1o cebu roBOpH O 3HAuajy KOjU ce Mpuaaje 0BOj MpoOIeMaTuIy U HEOIXOJHO-
CTH BUXOBE TPAHCIUIAHTAIIM]e U Y KPUBUYHO 3aKOHOAaBcTBO CpOHje a moToM U
BUX0BO] IyHOj IPUMEHH, LIITO MOpa ce MPU3HATH, HUje Jako noctuhu. Meby-
THM, | TIOpPEJ CBUX TemKoha HAYMHU U MYTEBH IIOCTH3amkba TaKO MMOCTABIHEHOT
MJba MOpajy OUTH OoCTBapeHHW ako xoheMo, a MOpaMo, Jia UMaMo ycIexa Ha
M0JbY 3BAHOM JKEJHCHHU CTEIICH 3aIITHTE XKUBOTHE cpeanHe. Ha oBo je ykazano
HE CaMO y TEKCTOBHMA KOjH Cy Mpe] Hama Beh U y MO3ApaBHUM pednMa Hpu-
JUKOM oTBapama Kongepeniuje' KojoM NpruIMkoM je moceOHO HaraieHo:

»JeIHO on 33 mperoBapadkux IOTNIaBJba je W TomaBibe 27 Koje ce
OJIHOCH Ha KMBOTHY CPEJMHY M KIMMAarcKe IpOMEeHe, Koje je y Jeuemopy
2021. orBopeno y okBupy Kiactepa 4 — 3enena arenna u ofp>kuBa IoBe3a-
HOCT. Ped je 0 jemHOM 01 HAjKOMITJICKCHH]UX, HajCKYIUBUX M Haj3aXTCBHUjUX
IIPEroBapavykux IOIIaBba ¢ 003UPOM Ja MPOXKUMA U CBa APYyra IOIVIaBiba,
IITO CaMo IO ceOX TOBOPH O 3HAUAjy )KUBOTHE CPEANHE U CTETICHY HhCHE aKTy-
€ITHOCTU. YIIPaBO 3aTO HEONXOAHE Cy KOOPAMHAIM]jA U Capaima PasTHIHTHX
WHCTUTYIMja Kako OW ce camiefaln CBU TEXHWYKH, aJMUHHCTPATHBHU MU
MHBECTUI[MOHH acIeKTH OBOT IOINIaBJha, KAaKO OM Ce OJAKIIaIO cariielaBame

! PernonanHa Hay4HO-CTpydHa KoH(pepeHuuja ,Exomoruja n mnpaso®, Hosu Cap,
12—-13. okrobpa 2023. ronuHe
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CTama JKUBOTHE cpeaune y Penyonuun CpOuju ¥ HaUMHU HEHOT TPHOIHKA-
Bama ctannapauma EBporicke yamje. C 003upoM Ha OpOjHOCT MUTama OBOT
norasiba y okBupy IIperomapauke rpyme 27 dopmupano je 10 cexTopckux
pamHUX Trpyma Koje MoKpuBajy cieaehe oOnacT: XOPU30HTAIHO 3aKOHOIAB-
CTBO; KBAJINTET Ba3lyXa; yNpaBJbarme OTIAJOM; KBAJIUTET BOJA; 3aIITHTA
NpHUpOJIe; KOHTPOJIAa MHAYCTPUjCKOr 3araljiBarba; XeMHKaluje; 3aiiTuTa Off
OyKe; KIIMMATCKe MMPOMEHE U IIMBUJIHA 3alITUTA.

Oo6age3a Peryonuke CpOuje y moniefy mpucTyrnama EBpoIckoj YHUJU
n3 [lormaBipa 27 3axTeBa yckiahuBame HCHOT NPABHOT OKBUpA ca CTaH-
napauma EY W3 JKMBOTHE cpenuHe, ca MOCeOHMM OCBPTOM Ha o0aBese W3
JlupexTuBe O KpUBHYHUM JeMUMa IpeMa KMBOTHO] CPEAMHH, HEHO] TpaHC-
MO3UIUJU Y KPUBHYHO 3aKOHOAABCTBO CpOuje, Kao M M3a30BHMa Yy TOTIENY
BEHE IyHEe IPUMEHE IITO, MOpa Ce IMPU3HATH, HUje Jako nmocTuhu. Melhytum,
U TOpeJ CBUX Telkoha HAUYWHH W IYTEBU MOCTH33aKka M TaKO MOCTaBIHEHOT
ousba Mopajy OuTH mpoHal)eHH, a mMyTOKa3 Kako TO MOCTHNH MPEACTaBbajy U
pPaZ0BH KOjJH YMHE CaJprKaj OBOT Opoja yacornuca, Kao W 3aKkJbydllM YCBOjCHU
Ha Kpajy paga Kondepenmmje.

AHanu3a pajaoBa KOjU YHMHE CAAPXKHHY OBOI Opoja yacomuca Kao H
yCBOjeHM 3akipydnyu Pernonanne HaydHO-CTpy4HE KOH(pEpeHIHje HEIBOCMU-
CJICHO TOBOpe na 0Oe3 aJeKBaTHHUX MPABHUX HOPMH, a MOCEOHO aJeKBAaTHUX
KPUBHUUYHOIIPABHUX HHCTPyMEHaTa MAaTepHjaiHOT M IPOIIECHOT KapakTepa,
HEMa JKEeJbEHOT CTEIICHA 3aIlITUTE JKUBOTHE CpPerHe, 0e3 003Upa 0 KOM HEHOM
cerMeHTy je ped. Beh moojaBHO je mocrano KpuCTaaHO jacHO Jia ce Mepama
MpeBeHIMje U OpOjHUM HHCTPYMEHTHMa IIpPaBHE 3alITHTE HEPEIPECUBHOT
KapakTepa He MOKE MOCTHNM JKEJbEHU CTEINEeH 3aIITHTE YXHBOTHE CPEIHHE.
OnHocHO, A2 U 0e3 KPUBUYHOIIPABHE 3alITUTE HEMa MOTYNHOCTH KeJhEHOT
CTETIeHa 3alITHUTE JKUBOTHE CpeanHe, na je KpuBndno mnpaso, nako ultima ratio
CpeACTBO, He3a00mMIa3aH NHCTPYMEHT 3aIITUTE KXUBOTHE cenuHe. C 003upom
Ha OBO 3a IMMOXBaJy je o/ulyka YpehuBadkor omdopa M TIIaBHOT U OJTOBOPHOT
ypeaHuka yacomnuca [achuxk Aoesoxailicke xomope Bojeooune na mocebaH
Opoj wacomuca MOCBETE MPOOJEMATHIM MpaBa KAa0 HMHCTPYMEHTA 3aIITUTE
JKMBOTHE CPEIMHE U TAKO CBOj€ YUTAOIC YIIO3HA]Y KaKO ca OPOjHUM MUTAmUMA
MPAaBHUX MHCTPYMEHATa 3AIITHTE XUBOTHE CPEIUHE, FUXOBOI HOPMATUBHOT
U IPaKTHYHOT KapakTepa, TaKo M HAaYMHHMa IHHXOBOT IIOXKEJPHOT pellaBarba.
BpojHa cy muTama Koja cy y pajoBuMa kojuma ce mocsehyje oBaj Opoj gaco-
IUca MpeaMeT CTPYUHE (TeopeTcKe, HOPMATUBHE M MIPAKTHIHE) aHAIN3E TIpaBa
Ka0 MHCTPYMEHTA 3aIlITHUTE KUBOTHE cpenaune. Cirydaj HIIp. ca MUTamuMa Koja
ce TH4Yy MeljyHapomHONpaBHE M yCTABHOINIPABHE 3AIITHUTE JKUBOTHE CpPEIUHE.
3aruM, Ty cy NUTamba Ka3HEHOIIPaBHUX MHCTPyMEHATa 3allTUTe )KUBOTHE Cpe-
JuHe (FBUXOBOT HOPMATHUBHOT M NMPAKTUYHOT acriekrta). Mmum, Ty je HajgacBe
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akTyenHa npoOnemaTnka EBporicke KOHBEHIMjE O 3alITUTH JbYACKHX IIpaBa
M OCHOBHHUX €J000/la ¥ TIpaBa Ha 3[paBy *KUBOTHY CPE/IMHY, KaO U MUTAbE
NpaBHUX NPHHIMIA U Ipakce EBporicke yHHje y Be3U ca 3alITHTOM OBE YHH-
Bep3aJHE JbYJCKE BPEIHOCTH, OJHOCHO M IUTAE CABPEMEHHX EKOJIOLIKHX
CTaHJapAa U HaYWHA FUXOBE UMILICMCHTAIIH]E y HAIIMOHAHE [IPaBHE OKBHPE.
Jlasbe, mopea OBHUX, 1O CBOjOj aKTYSJIHOCTH Ty Cy W HHMIITA Mame 3HauajHa
MUTamka Koja ce THYy MHCTpyMeHaTa e(pHKAacCHOCTH OTKPHBAma, JOKA3HUBAIba
U npecyhema exkonomkux kazHeHUX jena (HIp. mehycoOHa capaama cyoje-
Kara M HHXOBA CIIEIMjain3alyja), OJAHOCHO YIOre M 3Hayaja HEeBJIAJAWHHX
OpraHu3alyja y 3aliTUTH XKUBOTHE CpeAWHE, Hauena ne bis in idem M ekoio-
IIKOT KpUMHUHAJIUTETa U ClI. TeopeTcka IIeqUIITa, CBECTPAHOCT pa3Marpama,
KpUTHYKA aHAJH3a HOPMUPAHUX peIleha U MPAKTUIHE IPUMEHE TPEAMETHHX
nuTama 06e30elyjy UM HaydHU M CTPYYHH HHBO KOjH TEKCTOBE KOjU Cy MpPEX
HaMa 4YMHE W aKTyeJIHUM M OPHIMHAJIHHM. Teopercke eKCIUIMKallUje M Ipo-
HMIMpeHa u3sarama Hajeher Opoja of pa3MaTpaHUX MUTama OJ KOPHUCTH Cy
He caMo 3a KpHBHYHO mpaBO IprkaBa YHjU Cy NPEICTABHHUIN YIECTBOBAIH
y pany kKoH(MepeHIHje — YMju paJoBH YMHE Cajprkaj OBOI Opoja yacommca —
Beh u yommre. Tymadema HaunHA HOPMHUpama M CBPXE NMPABHUX HOPMH Kao
MHCTpyMEHaTa 3aIlTHTE XMBOTHE CpPEJIMHE Cy aHaJIWTH4YKa U CBEOOyXBaTHA,
ycieq 4era je BUXOB CaApikaj M CMHCA0 pasyMJbUB, a KPUTHUYKH TOH apry-
MeHTanuje Hajpeher Opoja aHaIW3MpaHWX MHUTama yKaszyje Ha HEONMXOIHOCT
BUXOBOT JIaJheT MpoyYaBama, U TO He caMO y TeOpHju Beh 1 y lUX0BOj HOpMa-
THUBHOj paspanu. TeopeTcka o0jammerma Hajeher Opoja muTama y pagoBuMa
KOjU Cy TIpeA HamMa 4YHHE TeMaTcKu Opoj uacomuca [rachux Aodeokailicke
Komope Bojéooune akTyeiIHOM JHTEpaTypoM Kako 3a Jajba JOKTPHHApPHA IIPO-
y4aBama, Tako W 3a MPAaBHIHY NPUMEHY 3aKOHCKHX IPOIKCA y IPABOCYIHO]
MIPaKCH TI0 MPEJMETHUM MUTABUMa, a IPEIo3n de lege ferenda ocMHIIIbEHU
W JCIHUIHA MOTY TTOMOhHM 3aKOHOMUCIIMMA y CBUM OynyhuM wHTEpBeHIMjama
0 OBUM NHTamKUMa, 06e3 0031pa Ha TO 0 KOjeM KOHKPETHOM 3aKOHOZABCTBY j€
ped, W MpecTaBibajy KOMIIAC IPH YCHOCTaBabalky HYKHOT €KBHIMOpHjyma
u3Mmely nuspa nponucuBama, n3pHIama, mpuMeHe u 00e30el)erha onTHMaTHIX
rapafifja 3alTHTe )KHBOTHE CPEINHE ITyTeM IPaBHUX HOPMHU. TEeKCTOBH KOju
Cy Mpell Hama Cy IyTOKa3 MOXKEJbHOI HaYiHa HOPMHpamwa U NpPaKTHYHE [pH-
MCHEC IMPAaBHUX HOPMHU KaO0 MHCTPYMCHATA JKCJbCHOT CTCIICHA 3alITUTC )KUBOTHE
CpesuHe, ITO TEMaTCKOM Opojy Yacornuca Jiaje I0AaTHy BPEJHOCT.

C 003MpoM Ha W3HECEHO BUIIE je HEro HECIOpHO Na mocBehnBameM
TEMaTCKOT Opoja jeTHOM Opojy pajioBa MPHUIPEMIbCHUX 33 PernoHalHy HayYHY
CTpY4HY KOH(epeHHjy oapxany y HoBom Camy 12—13. oxtoOpa 2023. roquHe
Ha TeMy ,,Exonoruja u npaBo* y yacnucy [ nachux Adeoxaiticke komope Bojeo-
OuHe, HETOB YPEIHUK U Peakiiuja nokasyjy He caMo CBOjy XeJby J1a U Ha OBaj
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HAUYHWH /2]y CBOj JONPUHOC KEJHEHOM CTEIICHY 3alITHTE SKOJIOTH]E ITyTeM IpaBa
— IBETOBUX HOPMH U IbHXOBE ajfickBaTHe puMene, Beh u omoryhasajy 6pojanmM
YHUTAOIMMa OBOI' YIVIEJHOI YacoIlKca Jia carjiefajy CBy CIOKEHOCT MpaBHHX
MHCTPYMCHATA 3aIUTUTE €KOJOTHje W Ha Taj HAYMH y CBOM paiy, Kopuctuhu
He MaJi Opoj ImpeAsiora ¥ CyrecTuja AaTHX y pajoBUMa KOjU YHHE CaIPKHHY
oBOr Opoja yacomuca, J1ajy JTUPEKTaH WIH WHAMPEKTAH JOTPUHOC 3aIITHTH
OBE YHHUBEp3JIHE JbYICKE BPEIHOCTH KOja je CBaKMM JJaHOM CBE yTPOXKCHH]a.
IToTBpay oBakBOI' cTaBa Aajy pajoBU 00jaBJBEHHM y OBOM Opojy dHacomuca.
BbuxoBa campkuHa TOBOPH HE CaMO O CIIOKCHOCTU MPABHUX HHCTPyMEHATa
3amTuTe eKojoruje Beh M ykasyje Ha IMyTeBe M HAUYMHE JOCTH3arha KEJHCHOT
CTeleHa aJeKBaTHOCTH NPaBHUX HOPMH U HBUXOBE NMPHMEHE Ha MOJbY 3BaHOM
MPaBO Ka0 MHCTPYMEHT 3aImITUTE ekonoruje. C 003upoM Ha KBAJTUTET PajoBa
Koju ce 00jaBJbyjy y OBOM Opojy Hacomuca HECIOPHO je Jia je OH Kako y
(GYHKIU]H aIeKBaTHOCTH HOPMUPAka TaKO BEJIUKOT Opoja HaJacBe aKTyeIHUX
MUTamka Koja Cce THYY MPABHUX HMHCTPYMEHATa 3alITUTE CKOJIOTHje, TaKo U y
(GYHKIMjH aJeKBAaTHOCTH MPHMEHE TaKO HOPMHPAHOT a TUME M y (YHKIHjH
MpoHATaKamka MPABHUX WHCTPYMEHAaTa KOjU Cy Y (DYHKIUjU KEJbEHOT cTe-
TNIeHa aJIeKBATHOCTH 3allITHTE )KUBOTHE cpeinHe. TeKCTOBH KOjH Cy Mpej Hama
MPEeACTaBJbajy MyTOKa3 KaKo MyTeM MPABHUX HOPMHU 3AIITUTHTH OHO IITO je
u o0aBe3a CBHjy Hac Ja WITUTUMO. Y3 OBO, C OO3UPOM Ha cajapikaj paaoBa
00jaBJECHUX y OBOM OpOjy Yacomrca, CacBUM Cy OIpaBIaHa M OYCKHBama Ja
Cy OHH U Y (yHKIHjU OTKJIamamka OHOT IITO, HA JKAJIOCT, aHAC KapaKTepHIIe
NpaBHEe HOPME Kao MHCTPYMEHT 3allTHTe eKojoruje. To je HeCyMmBHUBH pac-
Kopak u3mely HOpMH M HHXOBE MPAaKTHYHE NPUMEHE, IITO MOCEOHO J0Na3u
JI0 U3paxkaja Kaja je ped 0 KPUBUYHOIPABHUM HHCTPYMEHTHMA 3aIITHTE OBE
YHHBEp3aJIHEe JbyIACKe BpemHocTH. He mamm Opoj mpemora de lege ferenda
JIATHX KaKO y paJloBUMa KOjJH YWHE CaJIpKUHY OBOT Opoja 4acormuca, Tako U y
3akJpydIiuMa yCBOjeHHM Ha Kpajy pana Kondepenmmje, myTokas cy 3aKOHOIH-
ciuMa Jp)KaBa YHMjH Cy MPEICTaBHUIM ydecTBOBaIM y panxy Kondepenuuje, a
U [IHpEe, KAaKO HOPMHUPATHU HE MK OpOj MUTamka Koja ce THUY IPaBHUX UHCTPY-
MEHAaTa 3aIITHTE SKOJOTHje, ald M ITyTOKa3 CBUMa OHHMA KOjH MPHMEHY)Y
T€ HOPME KaKo WX MPHMEHHUTH Jia O Owie y QyHKIHjU Koja ce O BHX Ove-
Kyje, a TO je aJleKBaTHa 3alllTHTa )KUBOTHE CPEAMHE. JeIIHOM peyjy, pe3yiTaTi
pana ogpxxane KondepeHnuuje, a mpe cBera pajgoBu 00jaBJbeHH y OBOM Opojy
YacoMuca Kao ¥ 3aKJbY4Ylld YCBOJEHU Ha Kpajy EHEHOT paja, 3acurypHo he 3a
CBOj pesyaTar y Oyuckoj OyayhHOCTH MMaTH jOIll ajJeKBaTHHU]jE MpaBHE, a Mpe
cBera KasHEHoNpaBHe HOpMe He camo y PemyOmui Cpouju Beh u mupe (y
JIp>kaBaMa YHjH Cy TIPEJICTaBHUIM YUeCTBOBaNIHU y pany KoHdepenuuje — unju
ce paJoBM MyONHKYjy Yy YacONMCy), IBUXOBY aJC€KBaTHHjy NMPHUMEHY U IOBe-
hame CBeCTH CBHUX OHUX KOjU OIUIy4yjy O MPHUMEHH HOPMH OBOT Kapakrepa u
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HEOIMXOAHOCTH HHUXOBE IMPUMEHE Y MPAaBOCYIHO] MPAKCH y CKIaay ca WHTCH-
IMjamMa 3aKOHOJIABIIA, ITO jOoII YBEeK HHUje ciaydaj. C 003UpoM Ha OBO 3a CBaKy
MOXBAJy je omIyka YpehuBaukor onbopa W IIIABHOT M ONTOBOPHOT ypEeIHUKA
Tnacnuxa Aoeokaiticke komope Bojsooune na oBaj Opoj dacomuca ITOCBETE
yrpaBo 0Boj mpoOiemarui. OBO THUM Ipe IITO MPaBO Ha JKUBOT Y 3IPaBoj
JKUBOTHOj CPEIMHU HHjEe caMo Hallle paBo Beh u Hamra o0aBe3a Ja )KUBUMO Y
IPYIITBY y CKIAaay ca MPaBHUM HOpMama Koja PETYJIHIILY OBY IIPOOJICMATHKY.
JlBa cy KJbyd4Ha IpEAyClIOBa 3a TO HA KOjUMA TIOCEOHO MHCHUCTHPAjy TEKCTOBU
KOjU YMHE CaJip)KMHY OBOT Opoja waconmca. To cy: IpBO, aJeKBaTHE MpaBHE
HOpPME M HHMXOBa aJieKBaTHA NPUMEHA; JPYro, NoTpedaH CTENeH CBECTH O
MOILITOBalbY HOPMHUPAHOT U MpPUBOlCHE OATOBOPHOCTH CBHX OHUX KOjU HE
MOIITYjy HpaBHE HOPME 3alITHTE >KUBOTHE CpPEeAWHE YKJbYdyjyhu n mpaBHa
JUIa, TITO Ha YKAJIOCT JOII YBEK HHUje cliydaj. [lyTokas Kako MpakTHYHO 00e3-
OeanTH OBa [[Ba MpEIyCIIOBa JKEJbEHOI CTEINeHa 3alITHUTE YKUBOTHE CPEIHHE
JIajy paJioBU KOjU YWHE caJipikaj OBOT Opoja Jacomwca, IITO My Jiaje JOIaTHY
BPEIHOCT. ¥3 OBO, Ty j¢ U UYHEEHHIIA Ja je 00jaBJbUBAKbE PAJ0Ba Y YaCOIHCY
Ca OBaKO aKTyEITHOM TEeMAaTHKOM jOII jeIaH Y HU3Y JJO0Ka3a KBaNINUTeTa [ 1acHuKa
Aodeokaiiicke komope Bojeooune 11 IOTBp/a ONPABIAHOCTH TAKO TyTOT HETOBOT
MOCTOjama U yIie[a KOju Y)KHBa He caMo KoJ IpaBHUKa y PemyOmuiu Cpouju
Beh u 3HaTHO mHpe.

VY Beorpany, Ipog. op Ciianko Bejaiiosuh
HoBeMOpa Mecena 2023. rogune
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USTAVNOPRAVNA ZASTITA ZIVOTNE SREDINE”

SAZETAK: U radu se obja$njava znaGaj ustavnopravne zastite
zivotne sredine. U kontekstu ustavnopravne zastite zivotne sredine
analizira se i opsti ratio legis kriviénopravne reakcije na zagadenje
zivotne sredine, koja je, kao i inace, utemeljena na opStim ustavno-
pravnim odredbama.

U radu se definiSu osnovni elementi prava zastite Zivotne sre-
dine kako u nacionalnim pravnim okvirima, tako i sa stanovista
dejstva relevantnih medunarodnopravnih izvora, koji se u skladu sa
ustavnopravnim pravilima primenjuju, odnosno mogu se primeniti i
u nacionalnom pravnom sistemu, bilo putem tzv. implementacionih
mehanizama, bilo nekada i neposredno.

Posebno se u radu objasnjava uloga Ustavnog suda u zastiti
zivotne sredine, Sto se ilustruje i primerima relevantnih odluka tog
suda, kako u sferi normativne kontrole ustavnosti i zakonitosti, tako
i u postupcima iniciranih podnesenim ustavnim zalbama.

Kljuéne reci: Ustav, Zivotna sredina, ustavno pravo, ustavno-
pravna zastita, krivicnopravna zastita

" e-mail: skulic@ius.bg.ac.rs, sudija Ustavnog suda Srbije, redovni profesor Pravnog
fakulteta Univerziteta u Beogradu.
" Rad je primljen 22. 11. 2023, a prihvacen je za objavljivanje 4. 12. 2023. godine.
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Glasnik Advokatske komore Vojvodine, br. 4/2023.

UVODNA RAZMATRANJA

Problem ekoloskih delikata, odnosno zagadenja Zivotne sredine u XXI
veku, postaje jedna od najvecih opasnosti koja preti Covecanstvu i civilizaciji
uopste, od njihovog nastanka.'! To je i osnovni razlog za razvoj tzv. ekolo-
Skog prava, naroCito u poslednjim decenijama XX veka i tokom aktuelnog
XXI veka. Problem masovnog i masivnog zagadenja zivotne sredine je nastao
znatno ranije, jo§ od prve i druge industrijske revolucije tokom veka i naravno
tokom tih epoha, ali svoju kulminaciju dozivljava u drugoj polovini XX veka,
S$to se potom nastavlja i u prvim decenijama aktuelnog XXI veka, koji je naza-
lost obelezen i najve¢im ratom na tlu Evrope nakon Drugog svetskog rata,? ¢iji
su akteri Rusija i Ukrajina. Taj rat pritom, ne samo da predstavlja ogromnu
opasnost po svetski mir, te je potencijalno ¢ak uvodi u neki novi trec¢i svetski
rat, ve¢ izaziva i ogromne §tete po zivotnu sredinu.’

! Aleksi¢, Z., Skuli¢, M. (1996). Kriminalistika. Beograd: Pravni fakultet Univerzi-
teta u Beogradu, 357.

2 Pre ovog rata, ¢iji se kraj, nazalost, jo§ uvek i ne nazire, na tlu Evrope odvijao se
gradanski rat u nekadasnjoj SFRJ. Ovaj oruzani sukob je potom 1999. godine, kulminirao i
NATO agresijom na Saveznu Republiku Jugoslaviju, §to je do zapoc€injanja rata u Ukrajini,
bio do tada najveci rat nakon Drugog svetskog rata koji se odvijao na teritoriji Evrope.
Pritom je sama agresija Severnoatlantskog pakta na Srbiju i SRJ, izmedu ostalog, prouzro-
kovala i velike ekoloske posledice. Naime, mnogobrojna oruzana dejstva NATO-a su, osim
direktnog razaranja, izazivala i teske Stetne posledice po Zivotnu sredinu. Drasti¢ni primer
predstavlja upotreba granata koje sadrze osiromaseni uranijum, a $to se sada nagovestava i
u Ukrajini, gde se koriS¢enje tih granata planira za dejstvo odredenih vrsta zapadnih tenko-
va — pre svega americkih ,,Abrams“-a i britanskih ,,Challenger“-a. Tokom NATO agresije
na SRJ, takve granate sacinjene od posebne legure koja sadrzi osiromaseni uranijum, ispa-
ljivane su iz vazduha, tj. dejstvom jedne komponente ratnog vazduhoplovstva SAD, koje
su tu vrstu municije svojevremeno i razvile u periodu hladnog rata, primarno radi efikasnog
odgovora u slucaju rata sa tadasnjim isto¢nim blokom, odnosno snagama NATO-u suprot-
stavljenog VarSavskog pakta koje su, izmedu ostalog, raspolagale velikim brojem tenkova i
drugih oklopnih vozila, zbog ¢ega je NATO strahovao od svojevrsnog blic kriga u Evropi,
u slucaju direktne vojne konfrontacije sa takvim hladnoratovskim protivnikom. Ova muni-
cija i oruzja podobna da je ispaljuju, nikada nisu svoju primenu dozivela u sukobu velikih
sila iz epohe hladnog rata, §to ne znaci da nisu kori§¢ena.

Najpoznatiji primeri upotrebe municije/projektila sa osiromasenim uranijumom do
sada su bili rat izmedu zapadnih saveznika i Iraka pod vlasé¢u Sadama Huseina, kao i, naza-
lost, oruzano dejstvo NATO-a tokom agresije na SRJ 1999. godine. Naime, u nekim kraje-
vima Srbije, a prvenstveno na Kosmetu, takva sredstva su koriS¢ena za napadna dejstva iz
vazduha. Radilo se o upotrebi granata od 30 mm sa jezgrom od legure uranijuma, koje su
masovno ispaljivane iz automatskih visecevnih topova (tip GAU — 8/A), montiranih na avi-
onima tipa A-10. ViSe o tim sredstvima: Babi¢, V. K. (1990). Avijacija u lokalnim ratovima.
Beograd: Vojnoizdavacki i novinski centar, 74.

3 Vige o tome: Skuli¢, M. (2023). Upotreba besposadnih letilica u ratu / oruza-
nom sukobu — analiza sa stanovista medunarodnog kriviénog prava. Zbornik radova sa
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Problemi zagadivanja Zivotne sredine su u svojoj sustini globalni tako
da, 1 pored nastojanja razvijenih drzava da tzv. prljave tehnologije razme-
ste van svojih granica, prvenstveno po zemljama ,treéeg sveta“, najopasniji
vidovi narusavanja ekoloske ravnoteze ne poznaju granice.* Ovakvo ponasa-
nje 1 rezonovanje korporacija mocnih industrijskih drzava ne samo da jasno
ukazuje da se u trci za profitom ne biraju sredstva, ve¢ sasvim jasno oslikava i
izvesnu naivnost svih pokusaja da se cena industrijskog razvoja, a samim tim i
ekoloSkog zagadenja, u potpunosti ispostavi nekom drugom.

Ipak, ¢injenica je da neposredne posledice ekoloskih katastrofa trpe oni
koji su prostorno i ambijentalno tim zagadenjima najvise izloZeni — uzasan
primer za to su tragedija do koje je doslo u Indiji u Bophalu (sluca;j isticanja
otrovnog gasa iz hemijske fabrike), kao i teska nuklearna nesre¢a u Cernobilju
kojom je bio pogoden kako tadasnji SSSR, tako i najveéi deo Evrope, ali i
delovi drugih kontinenata.

Svi veliki problemi koji nastaju zagadenjem zivotne sredine kako ekolo-
Skim katastrofama ogromnih dimenzija, tako i onim zagadenjima te vrste koja
se ¢ak donekle i rutinski desavaju usled tehni¢ko-tehnoloskih propusta, imaju
ve¢ decenijama i svoje kriviénopravne komponente, Sto se ogleda u propisiva-
nju ¢itavog niza tzv. ekoloskih krivi¢nih dela, ali i uopste delikata te vrste, Sto
znaci da tu spadaju i neki prekr$aji kao nacelno manje teska kaznena dela od
kriviénih dela. Takav je slucaj i u Srbiji, ¢ije kriviéno zakonodavstvo, izmedu
ostalog, sadrzi i veliki broj krivicnih dela protiv Zivotne sredine, a koja se odli-
kuju nizom zajednickih osnovnih karakteristika ali i velikim brojem razlika,
isto kao $to sva ta krivi¢na dela nekada imaju vrlo slican, a nekada i bitno
razlicit ratio legis.

Kada je re¢ o proucavanju krivicnopravne reakcije na zagadenje Zivotne
sredine, ali i sa stanoviSta etioloSke i fenomenoloske komponente te vrste kri-
minaliteta, danas su veoma zastupljena sistematska kriminoloska istrazivanja
posvecena tzv. ekoloskom kriminalitetu, Sto se metaforicno oznacava i kao
»zelene kriminoloske analize®, a kada je re¢ o monografskim i drugim rado-
vima posvecenim tom problemu, oni se definisu i kao ,,zelena kriminologija“.’

medunarodne naucne konferencije: ,,Raskrsca medunarodnog krivicnog i krivicnog prava
— reforma pravosudnih zakona Republike Srbije*. Beograd, Pali¢: Udruzenje za meduna-
rodno krivi¢no pravo, 28-59.

4 Skuli¢, M. (2022). Kriminalistika. Beograd: Pravni fakultet Univerziteta u Beogra-
du, 467.

5 Vise o tome: Luki¢, N. (2023). Zelena kriminologija. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 8-9.
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PRAVO NA ZDRAVU ZIVOTNU SREDINU

Odredene Ustavom, kao i relevantnim medunarodnim izvorima prava,
zajemcena ljudska prava predstavljaju veoma vazan segment ukupnog korpusa
normi imanentnih pravnoj drzavi, koja se odlikuje vladavinom prava. Danas
je uobicajeno govoriti o ,,dve generacije ljudskih prava®, gde u jednu spadaju
gradanska i politicka prava, a u drugu ekonomska, socijalna i kulturna prava.
Sada je ve¢ razvijena i koncepcija o ,,tre¢oj generaciji ljudskih prava®, u koju
se Cesto svrstava i pravo na zdravu Zivotnu sredinu.’

Spremnost nacionalnih zajednica i medunarodne zajednice da racionalno
zadovolje ljudske potrebe znac¢ajno se povecava za opstim napretkom ljudskog
drustva, $§to dovodi i do priznanja novih prava, kao §to je pravo na zdravu
zivotnu sredinu i pravo na razvoj, ili se postavljaju zahtevi za priznavanjem
novih prava, kao $to su pravo na hranu ili pravo na vodu, pa se zato govori i o
novoj — tre¢oj generaciji ljudskih prava.’

¢ Inace, u vreme hladnog rata i drasti¢ne ideolosko-politicke suprotstavljenosti dva
bloka i dva pogleda na svet, pitanje ljudskih prava je bilo izrazito politizovano i ideolo-
gizovano, $to se svodilo na svojevrsno nadmetanje dva ekstrema — po jednom su jedino
politicka prava poput, na primer, prava na slobodne visepartijske izbore, prava na slobodu
govora, prava na slobodno politicko organizovanje itd., bila od znacaja, a po drugom su
od znacaja bila jedino odredena socijalno-ekonomska prava, poput prava na rad, prava na
zdravstvenu zastitu itd.

Mogucée je uoditi dva medusobno dijametralno suprotna pogleda na ovo pitanje. Po
jednoj ekstremnoj poziciji, ekonomska i socijalna prava su daleko vaznija jer, na primer,
ljudima koji su ekstremno siromasni ili bukvalno umiru od gladi, nije uopste od znacaja
Sto poseduju slobodu govora, isto kao $to pravo da ucestvuju na izborima nije od znacaja
ljudima koji su bez krova nad glavom i sl.

Prema drugom ekstremnom rezonovanju, jedino su gradanska i politicka prava, zai-
sta prava ljudska prava i jedino ona imaju znacaj univerzalnih ljudskih prava, dok ekonom-
ska i socijalna prava to svakako nisu, jer ako bi se ljudima apsolutno garantovala odredena
ekonomska 1 socijalna pozicija, to bi onda bilo potpuno suprotno ideji slobodnog trzista
i koncepciji o trzisnoj konkurenciji, te bi dovelo do Stetnog drzavnog intervencionizma,
a Sto bi onda, posledi¢no pre ili kasnije, vodilo suzavanju nivoa dostignutih gradanskih i
politi¢kih prava.

Takode se u vezi sa ovim isti¢e da kako svako univerzalno ljudsko pravo pretposta-
vlja i duznost drzave da omoguci njegovo posStovanje (na primer, kada gradanin ima pravo
glasa, drzava je duzna da omogucéi slobodne izbore), ne bi bilo moguée da u uslovima
trzisne ekonomije drzava apsolutno garantuje odredena ekonomska i socijalna prava, jer bi
se to svelo na drzavno upravljanje ekonomijom. Uglavnom, ovo pitanje je u velikoj meri
povezano i sa globalnim druStvenim sistemom vrednosti, te problematikom kako vladajuc¢e
ideologije u savremenom svetu, tako i sa pitanjem politickog i drZzavnog organizovanja.
Nakon zavr$etka hladnog rata, ova suprotstavljena stanovista u velikoj meri postaju nebitna
ali, naravno, nova iskusenja tokom XXI veka, a pre svega nova velika polarizacija u svetu,
imace svakako svoje reperkusije i na pitanje vrednovanja ljudskih prava §to, naravno, proi-
zvodi odredene konsekvence i u pogledu prava na zdravu zivotnu sredinu.

7 Etinski, R. (2010). Medunarodno javno pravo. Beograd: Sluzbeni glasnik, 222.
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Pravo na zdravu zivotnu sredinu bi se moglo smatrati kombinovanim
pravom u smislu podele na ,,dve generacije ljudskih prava®, jer je ono s jedne
strane povezano sa nekim osnovnim gradanskim pravima, poput prava na zivot
iu vezi s njim pravom na telesni integritet, ali je ono, s druge strane, po logici
stvari, u vezi i sa ekonomskim i socijalnim pravima, jer je zagadenje zivotne
sredine Cesto povezano sa ekonomskim aktivnostima, a posledice zagadenja su
primarno usmerene na ljudsko zdravlje, Sto znaci da postoji veza tog prava sa
nekim socijalnim pravima.®

Kao sto je ve¢ prethodno objasnjeno, pravo na zdravu Zivotnu sredinu se
sve Cesce svrstava i u tzv. trecu generaciju ljudskih prava, ali se ¢ini da u tom
pogledu jos uvek postoje brojne znacajne dileme.

Naime, nije ni sasvim izvesno da li uopste i postoji pravo na zdravu
zivotnu sredinu, kao neko posebno ljudsko pravo, odnosno ako i postoji odgo-
varaju¢e pravo u odnosu na zivotnu sredinu, tesko bi se moglo govoriti o
tome da se to pravo tice bas zdrave Zivotne sredine, ili apsolutno/dominantno
nezagadene zivotne sredine, s obzirom na izrazitu kompleksnost tog pitanja
i njegove povezanosti sa Citavim korpusom drugih ekonomskih i socijalnih
problema, pa i problema koji se ticu delovanja uobi¢ajenih prirodnih okolno-
sti poput, na primer, vulkanske aktivnosti, zemljotresa, cikli¢cnog smenjivanja
globalnog zahladenja, odnosno globalnog otopljavanja itd. U stvari, to pravo
postoji ponekad na deklarativnom nivou, ¢ak i u naSem Ustavu, ali je njegovo
ostvarenje u praksi izrazito diskutabilno.

Sporno je, ako i1 postoji pravo na zdravu zivotnu sredinu, a ono se sve
¢esc¢e navodi kao aktuelno ljudsko pravo iz tzv. tre¢e generacije ljudskih prava,
da i se ono moZze smatrati univerzalnim ljudskim pravom. S jedne strane ono
nije formalno propisano u najvaznijim medunarodnim izvorima prava koji se
odnose na fundamentalna ljudska prava, ve¢ se iz nekih njihovih odredbi samo
posredno moze izvlaciti zakljuak da ono postoji dok, s druge strane, u savre-
menom svetu nije sporno da industrijski razvoj, ¢itav niz novih tehnologija,
saobracaj 1 drugi sli¢ni faktori, znacajno uticu na zagadenje zivotne sredine, a
ne mogu nikako biti eliminisani, ni u potpunosti, niti u znacajnijoj meri (naro-
¢ito ne brzo), pa bi se onda lako moglo zakljuéiti da i ako bi se tvrdilo da ¢ovek
ima pravo na zdravu zivotnu sredinu, to njegovo pravo ne samo da se u praksi
redovno kr$i, ve¢ neka druga prava mogu biti u izvesnoj koliziji sa takvim
pravom. Na primer, ako bi se u kontekstu velikog zagadenja zivotne sredine
u Japanu, ali i Sirom sveta, zbog katastrofe u nuklearnoj elektrani u Fukus$imi,
a pre toga na temelju zalosnog iskustva iz Cernobilja, zabranilo koris¢enje

8 Skuli¢, M. (2011). Pravo na zdravu Zivotnu sredinu kao ljudsko pravo. Zbornik:
., Prirucnik za zastitu Zivotne sredine “. Beograd: Udruzenje javnih tuzilaca i zamenika jav-
nih tuzilaca Srbije, 95.
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nuklearne energije,” svet bi munjevito bio zahvaéen dramati¢énim manjkom
energije, Sto bi onda posledi¢no dovelo do problema, na primer, u snabdeva-
nju stanovniStva hranom, proizvodnji, grejanju itd., a usled toga bi brzo bili
ugrozeni, primera radi, pravo ljudi na rad i socijalnu sigurnost, pa ¢ak i pravo
na zivot itd. Isto vazi i za problem preteranog koriséenja fosilnih goriva, nekih
sredstava prevoza, upotrebe pesticida i herbicida u poljoprivredi itd.

S druge strane, nije sporno da velika zagadenja Zivotne sredine mogu
uslediti 1 kao rezultat viSe sile, odnosno usled odredenih prirodnih pojava, kao
Sto su zemljotresi, poplave 1 sl., pa kako se onda gradanima od strane drzave
moze garantovati pravo na zdravu zivotnu sredinu, kada do njenog naruSava-
nja moze do¢i i potpuno nezavisno od drzave, a velike prirodne kataklizme ni
najrazvijenije drzave ne mogu da sprece. Stoga je potpuno jasno da se nikako
ne moze govoriti o pravu na zdravu zivotnu sredinu, jer postojanje odrede-
nog prava podrazumeva i da odredeni subjekt ima obavezu ocuvanja takvog
prava, njegove zastite ili unapredenja, a u kontekstu ljudskih prava to bi sva-
kako morala biti drzava. Da ne govorimo o tome da bi ovakvo pravo, po logici
stvari, podrazumevalo da zaista i postoji zdrava zZivotna sredina u drzavama
koje to pravo priznaju svojim gradanima, ali je danas u svakoj savremenoj
drzavi zdrava zivotna sredina moguéa samo u pojedinim regijama i vise pred-
stavlja izuzetak nego pravilo.

Pored toga, kako u mnogim situacijama do zagadenja zivotne sredine
moze doéi i potpuno nezavisno od aktivnosti drzave i to na nacin koji je takav
da drzava takvo zagadenje ne moze da spreci, kao Sto je to slucaj sa velikim
prirodnim kataklizmama, onda je nerealno i nemoguce da se drzavi apriorno
nametne takva obaveza. Zatim, potpuno nezavisno od bilo kakve aktivnosti
drzave, pa i ljudi uopste, u svakoj zemlji postoje delovi, tj. regioni koji su
manje ili viSe zdravi, povoljni za zivot i sl. Na primer, svakako je, po pravilu,
daleko cistiji vazduh na planini nego u ravnici ili u nekom moc¢varnom predelu.

9 Jo$ je u SFR Jugoslaviji, nakon katastofe u Cernobilju, zabranjena izgradnja nukle-
arnih objekata, a ta je zabrana i danas deo pozitivnog prava Srbije, na ¢emu je utemeljen
ratio legis krivicnog dela nedozvoljene izgradnje nuklearnih postrojenja za koje, inace, po-
stoje 1 argumenti da se smatra izrazom tzv. moralne panike, koja je poznati kriminoloski,
ali 1 kriminalno-politicki fenomen. Radi se o nekim slucajevima specificnog reagovanja
zakonodavca koji najcesce pod pritiskom laicke javnosti, a uglavnom u vezi sa nekim kon-
kretnim sluc¢ajevima u praksi, brze-bolje modifikuje odredene zakone, Cesto se fokusirajuci
na stvaranje uslova za ,,poostravanje zakonske kaznene politike®, §to se svodi na delovanje
u okviru jednog Sireg drustvenog fenomena koji je u kriminologiji poznat kao ,,moralna
panika®, §to je prevod termina koji je izvorno formulisan na engleskom jeziku i nije sasvim
adekvatan sa stanoviSta znacenja kako imenice ,,moral“, te atributa ,,moralna®, tako i reci
»panika““ u srpskom jeziku, ali je ve¢ postao prilicno ustaljen i kod nas. Vise o tzv. moral-
noj panici: Hagan, Frank E. (2008). Introduction to Criminology — Theories, Methods and
Criminal Behavior, 6th Edition. Thousand Oaks, California: Sage Publications, 450.
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Ovo ipak ne znac¢i da drzave nemaju odredene obaveze u odnosu na zivotnu
sredinu, tj. u pogledu gradana koji zive u odredenom prirodnom okruzenju.

Drzave bi nacelno morale imati obavezu sprecavanja daljeg zagadenja
zivotne sredine, te duznost ocuvanja onih delova Zivotne sredine koji su jo$
nezagadeni, kao i obavezu stvaranja odgovarajuceg balansa izmedu potrebe za
razvojem 1 neophodnosti da taj razvoj ne bude destruktivan po zivotnu sredinu,
duznost stvaranja uslova za ekspanziju tehnologija koje su ekoloski prikladne i
koje minimalno zagaduju Zivotnu sredinu i sl.'°

Moglo bi se samo eventualno govoriti o postojanju ljudskog prava na
odgovarajucu zivotnu sredinu, tj. zivotnu sredinu koja je $to je moguée manje
zagadena, $to se svodi na racionalni tzv. ekoloski minimalizam, ali nije nikako
moguce, osim na ¢isto deklarativnom nivou, smatrati da ¢ovek ima bezuslovno
pravo na zdravu, o¢uvanu, potpuno nezagadenu zivotnu sredinu, jer bi to oci-
gledno bilo sasvim nerealno.

S druge strane, niz medunarodnih akata, kao i nacionalnih propisa,
usmeren je na zastitu zivotne sredine, §to se u savremenom svetu ¢ini tako
da se pronade odgovarajuci balans izmedu potrebe postojanja odgovarajucih
aktivnosti koje su nuzne, ali istovremeno skopcane i sa manjim ili veéim zaga-
denjem zivotne sredine (poput, na primer, proizvodnje energije sagorevanjem
fosilnih goriva, ili koriS¢enjem atomskih elektrana,!' saobracajnih sredstava
itd.), te neophodnosti da se zivotna sredina oc¢uva. To se danas u prvom redu
postize razvijanjem koncepcije o odrzivom razvoju, koja se svodi na stvaranje
uslova da se prednost daje tzv. Cistim tehnologijama, tako da se s jedne strane
aktuelno zagadenje zivotne sredine svede na nuzni minimum, a da se, s druge
strane, u isto vreme odgovarajuéim merama i postupcima smanjuje vec¢ posto-
jece zagadenje, koje je Cesto posledica ne viSegodiSnje veé, imajuéi na primer

1 Vige o tome: Skuli¢, M. (2011). Medunarodnopravna zastita Zivotne sredine — pra-
va i obaveze drzave. Zbornik: ,, Prirucnik za zastitu zZivotne sredine . Beograd: Udruzenje
javnih tuZzilaca i zamenika javnih tuzilaca Srbije, 105-140.

"'U ovom pogledu postoje i neki veoma upadljivi paradoksi, pa tako zastupnici i
pristalice masovnog koris¢enja atomske energije tvrde da je ona, s jedne strane, danas da-
leko bezbednija nego nekada, dok je, s druge strane, ona u praksi ekoloski daleko manje
destruktivna po zivotnu sredinu nego koris¢enje fosilnih goriva, $to se posebno ilustruje
stepenom uobicajenog zagadenja (koli¢ina ugljen-monoksida, stepen povecanja globalne
temperature itd.), koje nastaje radom termoelektrana koje kao gorivo koriste ugalj ili ma-
zut, sa onim zagadenjem koje u redovnim okolnostim nastaje usled rada nuklearnih elektra-
na, a koje je zaista minorno.

Medutim, problem sa nuklearnim elektranama je u ovom pogledu sli¢an kao i pric¢a
o kravi koja daje mnogo mleka, ali se na kraju muze ritne i prospe svo mleko, jer samo
jedan vec¢i incident u nekoj atomskoj centrali (poput onog u Cernobilju ili, zatim, u japan-
skoj Fuku$imi, a moguce je, nazalost, zamisliti 1 daleko crnje primere), moze prouzrokovati
dramati¢ne ekoloske posledice, koje se ne mogu otkloniti ni za nekoliko desetina hiljada
godina, Sto sa stanovista naseg uobicajenog ljudskog veka ve¢ na prvi pogled deluje i vise
nego zastraSujuce.
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u vidu vreme zapocinjanja industrijskih revolucija i viSevekovnih zagadenja,'?
Cesto dramati¢nih razmera.

Poseban znacaj u odnosu na pravo ¢oveka na zdravu zivotnu sredinu ima
Konvencija o pristupu informacijama, javnom ucestvovanju u odlu¢ivanju i
pristupu sudovima u stvarima zastite zZivotne sredine (zaklju¢ena u okvir Eko-
nomske komisije UN za Evropu u Arhusu, 25. jun 1998. godine), kojom su se
drzave koje su strane ugovornice, prihvatile da svako lice ima pravo da zivi u
sredini koja odgovara njegovom zdravlju i blagostanju, kao i duznost da poje-
dinacno i zajedno sa drugima S§titi i poboljSava Zivotnu sredinu, za dobrobit
sadasnje generacije, kao 1 budu¢ih generacija.

U cilju doprinoSenja zastiti prava svakog lica sadasnjih i budu¢ih gene-
racija da zivi u sredini koja je adekvatna za njegovo zdravlje i blagostanje,
strane ugovornice garantuju pravo pristupa informacijama, ucesce javnosti
u odlucivanju i pristup sudu u stvarima zivotne sredine, pri ¢emu su strane
ugovornice duzne da obezbede da njihove javne vlasti, na relevantan zahtev,
informacije o Zivotnoj sredini u¢ine dostupnim javnosti.'?

Drzave koje su pristupile Konvenciji o pristupu informacijama, javnom
ucestvovanju u odlu¢ivanju i pristupu sudovima u stvarima zastite Zivotne sre-
dine, imaju nekoliko osnovnih duznosti, §to istovremeno znaci da gradani tih
drzava imaju pravo da zahtevaju ispunjenje duznosti koje drzave poseduju.'

12 Takva istorijska komponenta je od znacaja i danas. Na primer, Kina je danas ne-
sporno jedan od najveéih planetarnih zagadivaca, §to je Cesto skopcano i sa oStrim kriti-
kama u medunarodnoj zajednici, ali sama Kina isti¢e da ima pravo na industrijski razvoj,
te da taj razvoj ima i svoju cenu, a da su svojevremeno i druge industrijske sile tadasnjeg
doba bile veliki zagadivaci. Na primer, ¢uveni ,,londonski smog* je nastao kao jedna od
posledica ubrzane industrijalizacije Engleske.

Pored toga, u uslovima globalizacije najbogatije drzave sveta, poput pre svega SAD,
ali i brojne zapadnoevropske drzave, mnoge svoje industrijske pogone (a Cesto i velike za-
gadivace), prebacile su u Kinu, ali i u druge zemlje koje se ¢esto oznacavaju kao ,,zemlje u
razvoju“ jer je tamo daleko jeftinija radna snaga, a sama Kina je danas ve¢ postala i veliko
trziste (posebno, na primer, za automobile), pa je i to jedan od razloga §to ova drzava, koja
je veé postala svojevrsna globalna ,,svetska radionica®, danas ne samo §to je u samom vrhu
po stepenu proizvodnje, ve¢ i po stepenu doprinoSenja globalnom zagadenju. Samo po sebi
ovo je odlican primer i za uoCavanje Cinjenice da se danas u vreme globalizacije, pitanje
odgovornosti mora posmatrati kako u odnosu na pojedine drzave, tako i u pogledu konkret-
nih svetski znacajnih korporacija, koje svoje industrijske pogone imaju Sirom sveta ali, pri-
tom, racionalno biraju lokacije za koje je karakteristicna jeftina radna snaga, neinsistiranje
na socijalnim pravima radnika, ali i liberalni ekoloski propisi.

3 Vise o tome: Etinski, R. (2010). Medunarodno javno pravo. Beograd: Sluzbeni
glasnik, 405-406.

14 Inace, kada je re¢ o naSoj zemlji, dobro je setiti se i u tom pogledu stare mu-
drosti da je istorija uciteljica zivota. Stoga se ne sme zaboraviti primer postupanja u vezi
sa nuklearnom katastrofom u Cernobilju u Ukrajini koja je u vreme kada je u nuklearnoj
elektrani na njenom podruc¢ju doslo do eksplozije reaktora (26. aprila 1986. godine), bila u
sastavu SSSR-a.
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Tu spadaju slede¢e osnovne duznosti, kojima su korelativna odredena
prava gradana:'’

1) drzave imaju duznost ¢injenja dostupnim javnosti relevantnih infor-
macija o stanju zivotne sredine — korelativno ovoj duznosti drzava, gradani
imaju pravo na pristup informacijama, odnosno pravo na dobijanje informacija
na svoj zahtev.

2) Drzave su duzne da u svom pravnom sistemu, osim mehanizma za
¢injenje transparentnim informacija koje se odnose na stanje Zivotne sredine,
poseduju 1 odgovarajuée pravne mehanizme za pobijanje odluke kojom se
konkretnom licu relevantne informacije ne u¢ine dostupnim — u odnosu na ovu
duznost drzave, gradani imaju korelativno pravo na pravni lek u slucaju da je
odbijen njihov zahtev za dobijanje relevantnih informacija.

3) Drzave su duzne da uspostave sistem za dobijanje informacija o
aktivnostima koje mogu da naruSe zZivotnu sredinu, a u odnosu na tu duznost
gradani imaju pravo da po zahtevu koriste takav sistem radi upoznavanja sa
informacijama koje su u njemu pohranjene.

Konacno, u teoriji se — kada je re¢ o medunarodnopravnim instrumen-
tima, kojima se ureduju procesi zagadivanja koji nastaju na razliite nacine,
a pritom nekada imaju i prekograni¢ni karakter — odredena aktivnost moze
opciono: 1) zabraniti, 2) dimenzionirati, tako da se dozvoljava do odredenog
obima, a preko toga zabranjuje, te 3) selektivno urediti.'

Osnovi prava zaStite Zivotne sredine i osnovni elementi odnosa
tog prava sa krivicnopravnom zaStitom Zivotne sredine

Pravo zastite zivotne sredine predstavlja perspektivnu pravnu disciplinu,
koja se izuCava na brojnim univerzitetima Sirom sveta, a u evropskim prav-
nim konceptima se po pravilu govori o ,,ekoloSkom pravu‘, odnosno o ,,pravu

Cernobiljska havarija je imala teske posledice. Vise desetina ljudi koji su uGestvo-
vali u otklanjanju posledica havarije je umrlo usled zracenja, a hiljade su bile zrtve radi-
jacijske bolesti. Veliki deo Ukrajine, ali i Evrope uopste, je pretrpeo nepovratno zagadenje
zivotne sredine. Nazalost, tada je i tadasnja Jugoslavija bila Zrtva zagadenja putem atmo-
sferskog prenosenja radioaktivnih Cestica, ali stanovniStvo o tome nije obaveStavano na
korektan nacin, pri ¢emu su nadlezni organi prvenstveno bili rukovodeni potrebom neuzne-
miravanja javnosti. U Srbiji sada deluje Agencija za zastitu od jonizujuéih zracenja, koja bi
morala promptno da obavestava javnost o eventualnom poviSenju stepena zracenja, §to je
danas posebno aktuelno u svetlu havarije u japanskoj nuklearnoj elektrani nakon zemljotre-
sa i cunamija, §to ¢e, u izvesnoj meri, svakako imati i Sire globalne posledice.

15 Skuli¢, M. (2011). Medunarodnopravna zastita Zivotne sredine — prava i obaveze
drzave. Zbornik: ,, Prirucnik za zastitu Zivotne sredine “. Beograd: Udruzenje javnih tuzila-
ca i zamenika javnih tuzilaca Srbije, 127.

16 Etinski, R. (2010). Medunarodno javno pravo. Beograd: Sluzbeni glasnik, 559.
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okoline*: nem. — Umweltrecht; franc. — droit de I’ environnement; engl. — Envi-
ronmental Law; ital. — diritto dell ambiente; port. — Dereito do Ambiente."
Pored toga, u savremenim pravnim sistemima drzava, koje se odlikuju vlada-
vinom prava, poslednjih decenija se posebno razvija krivicnopravni segment
zaStite zivotne sredine, koji stice i svoje ,,terminolosko pravo gradanstva“ — npr.
Umweltstrafrecht (nemacki), ili Environmental Criminal Law — (engleski).'®

Za neke drzave anglosaksonske pravne orijentacije, poput SAD, tipi¢no
je 1 da, kada se radi o krivi¢nopravnoj/kaznenopravnoj zastiti zivotne sredine,
uvode objektivnu odgovornost. U stvari, u SAD se koncept objektivne odgo-
vornosti ni inac¢e ne utvrduje fakticki kao oblik odgovornosti, tj. sa stanovista
formalnog iskljuéenja mens rea elementa, kao segmenta opsteg pojma krivic-
nog dela sadrzanom u opStem materijalnom kriviénom pravu, ve¢ se taj koncept
vezuje za posebni deo krivicnog prava i formulisanje odredenih konkretnih
vrsta kriviénih dela za koja se ,,odgovara objektivno®, tj. u pogledu kojih je
dovoljno da ucinilac izvrsi konkretnu radnju (koja predstavlja segment actus
reus-a kao objektivnog elementa krivi¢nog dela), a nije potrebno ni da, pritom,
u odnosu na tu radnju ucinilac ispoljava i odredeni subjektivni odnos, kao §to
je to inace nuzno kada se radi o drugim uobicajenim vrstama delikata, $to se
u americkoj krivi¢nopravnoj teoriji, izmedu ostalog, povezuje i sa jednom od
opstih podela kriviénih dela na mala in se i mala prohibita.”® Naime, ame-
ricka krivi¢nopravna teorija ona krivi¢na dela koja se u krivicnom pravu SAD
temelje na objektivnoj odgovornosti (The Strict Liability Offenses), generalno
svrstava u najtipicnija krivicna dela koja su mala prohibita karaktera.

U krivi¢na dela za koja se odgovara objektivno spadaju u SAD uglavnom
delikti ,,regulatornog tipa“, poput onih koji se odnose na odredene prehram-
bene, zdravstvene i ekoloske standarde.?® Mada se u literaturi opravdano istice
da iz cinjenice da postoji mnogo razli¢itih modela krivicnopravne zastite
zivotne sredine, proizlazi da je u pitanju relativno novi fenomen,?' danas je
prakti¢no nesporno da svi savremeni pravni sistemi poznaju odredene forme
ekoloskih delikata.

17 Vise o tome: Raki¢-Vodineli¢, V. (1995). Ekolosko pravo kao pravo ¢oveka. Prav-
ni Zivot, br. 9. Beograd, 245-265.

18 Heine, G., (Hrsg.) (1997). Umweltstrafrecht in mittel — und siideuropdischen Ldn-
dern. Freiburg im Breisgau: Max-Planck-Institut fiir ausldndisches und internationales Straf-
recht, VIIL.

19 Skuli¢, M. (2023). Krivicno pravo Sjedinjenih Americkih Driava. Beograd: Slu-
zbeni glasnik, 56.

20 Sheb, J. M. (2011). Criminal Law and Procedure. Wadsworth, Belmont, CA, 86.

2'Faure, M., Heine, G. (2000). Environmental Criminal Law in the European Union. Frei-
burg im Breisgau: Max-Planck-Institut fiir ausléndisches und internationales Strafrecht, 1.
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Kada je u pitanju Evropska unija, poslednjih decenija se uocavaju izra-
ziti pravni napori usmereni ka uspostavljanju ¢vrste saradnje u zastiti zivotne
sredine (npr. Stokholmska deklaracija),”> $to ima svoje ocigledne pravne
konsekvence i na planu materijalnog krivi¢énog prava.”® Pored toga, posled-
njih godina se u literaturi govori i o posebnom mestu zastite zivotne sredine u
okviru medunarodnog krivicnog prava. Takva tendencija je narocito uocljiva
nakon iskustava iz rata koji se u prole¢e 1991. godine odvijao izmedu Iraka
i multinacionalnih snaga predvodenih SAD, prilikom koga su iracke snage
namerno zapalile niz kuvajtskih naftnih izvora Sto je dovelo do teskih ekolo-
Skih posledica,* s tim da, naravno, treba imati u vidu i da su irake oruzane
snage tada bile izrazito tehnicko-tehnoloski inferiorne u odnosu na svog ratnog
protivnika (koalicione trupe predvodene SAD), te da je paljenje naftnih izvora
bilo kako izraz izvesne frustracije zbog vojne nemo¢i, tako mozda i pokusaj da
se tako nastalim dimom ometaju vazdu$ni udari superiornih vazduhoplovnih
snaga napadaca.

U doktrinarnom smislu se smatra da su se

,.-..savremene drzavne organizacije i moderni pravni sistemi poslednjih dece-
nija dosledno konstituisali pravo na zdravu zivotnu sredinu kao jedno od

elementarnih prava ¢oveka“,?

a to pravo se oznacava i kao ,,posebno li¢no pravo svakog gradanina“.?

U teoriji se istiCe da se naruSavanjem ekoloSke ravnoteze, odnosno
krivicnim delima protiv zivotne sredine ne nanosi $teta samo prirodi, vec
to predstavlja i nasrtaj na ljudsku slobodu.”” Cak se, pomalo eufori¢no, u
nemackoj literaturi istie i da moderna drzava mora biti ne samo privredna i
ekonomska, ve¢ mora postati i ekoloska (Umweltstaat).?®

2 Ipsen, K. (1990). Vélkerrecht. Miinchen: Verlag C. H. Beck, 843.

2 Principom 21. Stokholmske deklaracije usvojene na Konferenciji Ujedinjenih na-
cija o zivotnoj sredini odrzanoj 16. juna 1972, propisano je da drzave u skladu sa Poveljom
UN i opstim nacelima medunarodnog prava, imaju suvereno pravo koris¢enja svojih pri-
rodnih resursa shodno politici koju vode u odnosu na zastitu Zivotne okoline, ali imaju i
odgovornost obezbedivanja da se aktivnostima koje se vrse pod njihovom jurisdikcijom ili
nadzorom, ne prouzrokuje Steta zivotnoj okolini drugih drzava ili na teritoriji koja je izvan
granica nacionalne jurisdikcije.

24 Reichart, M. (1999). Umweltschutz durch vélkerrechtliches Strafrecht. Frankfurt
am Main, Berlin, Bern, New York, Paris, Wien: Peter Lang — Europdischer Verlag der Wis-
senschaften, 1-3.

2 Herdegen, M. (2000). Vélkerrecht. Miinchen: Verlag C. H. Beck, 319-320.

26 Kloepfer, M., (Hrsg.), (1994). Umweltstaat als Zukunft — juristische, ékonomische
und philosophische Aspekte, — C. F. Gethmann, Individuele Freihat und Umweltschutz aus
philosophischer Sicht. Bonn: Economica Verlag, 42.

27 Ibid., 67.

2 Ibid., 70.
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Sli¢no se objasnjava i evolutivno kretanje drzavne organizacije — od poli-
cijske do pravne i socijalne drzave, koja bi sa daljim razvojem, uz teznju punog
postovanja gradanskih prava, morala da preraste u tzv. ekolosku drzavu.”

Naravno, veliko je pitanje koliko se takvi teorijski stavovi, poput pret-
hodno navedenih, u praksi svode na svojevrstan spisak lepih zelja. To vaziiu
opStem smislu kada se radi o pravnim aspektima zaStite Zivotne sredine, ali se
ti¢e 1 krivicnopravne reakcije na zagadenje zivotne sredine, koja je, kao 1 drugi
oblici krivi¢nopravne zastite, u osnovi utemeljena na generalnim ustavnoprav-
nim odredbama. Kao i inace, i ovaj oblik krivicnopravne reakcije predstavlja
ultima ratio mehanizam u funkciji zastite zivotne sredine. Konac¢no, i kada se
radi o ustavnopravnim normama koje se ticu zastite zivotne sredine (¢l. 74,
st. 2. Ustava Srbije), one su, kao i inace kada se radi o ustavnopravnim odred-
bama, u velikoj meri norme i pretezno deklarativnog karaktera® ali, naravno,
onda kada odredeno cinjenje ili necCinjenje koje se svodi na povredivanje ili
ugrozavanje zivotne sredine, a koje ima potreban stepen relevantnosti u kri-
vicnopravnom smislu, na scenu stupa i kriviénopravna zastita Zivotne sredine.

Zivotna sredina se u pravnoj drzavi, odnosno drzavi koja se odlikuje
vladavinom prava, §titi 1 unapreduje raznovrsnim pravnim mehanizmima, pa
nekada 1 krivicnim pravom, koje i u ovom pogledu, kao i inace, ima ultima
ratio karakter.

Osnovna funkcija krivicnog prava je zastitna funkcija u odnosu na naj-
vaznija dobra i vrednosti koje bi se povredile ili ugrozile odredenim krivi¢nim
delima. To znaci da ,krivicno pravo obezbeduje zastitu svim vaznijim vred-
nostima drustva“®!. Tako je i kada se radi o kriviénopravnoj zastiti zivotne
sredine, jer je oCuvana Zzivotna sredina / oCuvanje zivotne sredine u meri

2 Kloepfer, M., (Hrsg.), (1994). Umweltstaat als Zukunft — juristische, 6konomische
und philosophische Aspekte, — C. F. Gethmann, Individuele Freihat und Umweltschutz aus
philosophischer Sicht. Bonn: Economica Verlag, 3.

30 Naravno, deklarativni apeli i zalaganja, pa ¢ak i u okviru najvaznijih pravnih pro-
pisa, nikada nisu nedostajali u na§em pravnom sistemu, ali se oduvek postavljalo zna¢ajno
pitanje koliko se oni zaista u praksi postuju.

Samim tim §to je ¢oveku dato pravo na zdravu zivotnu sredinu, zivotna sredina ne
postaje ni zdravija, ni Cistija, ni o¢uvanija, ve¢ je potrebno konkretnim adekvatnim propi-
sima i praksom zasnovanom na njihovom postovanju, stvoriti uslove za ocuvanje i unapre-
denje zivotne sredine.

Konkretno, norme sadrzane u ustavnim aktima zahtevaju svoju dopunsku konkreti-
zaciju i to kroz donosenje niza drugih propisa, pre svega propisa koji konkretno Stite zivot-
nu sredinu time §to stvaraju odredena pravila ponaSanja za potencijalne zagadivace preko
utvrdivanja ¢vrstih tehni¢ko-tehnoloskih kriterijuma i normativa, zatim propisa koji pred-
vidaju krivi¢nopravnu zastitu zivotne sredine, kao i druge oblike sankcionisanja ponasanja
kojima se narusava ekoloska ravnoteza.

31 Babi¢, M., Markovi¢, 1. (2013). Krivicno pravo — opsti dio. Banja Luka: Pravni
fakultet Univerziteta u Banjoj Luci, 23.
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koja je objektivno moguca, jedan od drustvenih ciljeva, povezanih sa pravom
¢oveka na zdravu Zivotnu sredinu.*?

Svi veliki problemi koji nastaju zagadenjem Zivotne sredine, kako eko-
loskim katastrofama ogromnih dimenzija, tako i onim zagadenjima te vrste koja
se ¢ak donekle i rutinski desavaju usled tehni¢kok-tehnoloskih propusta, imaju
ve¢ decenijama 1 svoje krivicnopravne komponente, Sto se ogleda u propiisiva-
nju Citavog niza tzv. ekoloskih krivi¢nih dela, ali i uopste delikata te vrste, Sto
znaci da tu spadaju u neki prekrsaji kao nacelno manje teska kaznena dela od
kriviénih dela. Takav je slucaj i u Srbiji, ¢ije krivicno zakonodavstvo, izmedu
ostalog sadrzi i veliki broj krivi¢nih dela protiv Zivotne sredine, a koja se odli-
kuju nizom zajednickih osnovnih karakteristika, ali i velikim brojem razlika, isto
kao Sto sva ta krivicna dela nekada imaju vrlo sli¢an, a nekada i bitno razlicit
ratio legis. Konacno, kada je re¢ o proucavanju krivicnopravne reakcije na zaga-
denje zivotne sredine, ali 1 sa stanovista etioloSke i fenomenoloske komponente
te vrste kriminaliteta, danas su veoma zastupljena sistematska kriminoloska istra-
zivanja posvecéena tzv. ekoloSkom kriminalitetu, §to se metafori¢no oznacava i
kao ,,zelene kriminoloske analize, a kada je re¢ o monografskim i drugim rado-
vima posve¢enim tom problemu, oni se definiSu i kao ,,zelena kriminologija“.*

Moderno kriviéno pravo, pritom, ostvaruje svoju zastitnu funkciju kako
time §to propisuje odredena krivicna dela, tako i propisivanjem opStih normi
koje se ti¢u opstih kako objektivnih, tako i subjektivnih obelezja krivicnih
dela, osnova iskljuenja protivpravnosti itd., ali sve to samo pod uslovom
postojanja krivice ucinioca, pri ¢emu je stepen krivice od znacaja i za odme-
ravanje kazne.** Ovde treba posebno imati u vidu i da savremeno krivi¢no

32 Tnade, u nasoj krivi¢nopravnoj teoriji se s pravom primecuje i da ,,kriviénopravna
zastita zivotne sredine koja se pruza brojnim inkriminacijama iz Glave XXIV Krivi¢nog
zakonika ipak nije potpuna®, pa se ,,tako, njima ne pruza zastita od buke®, §to pritom, znaci
da taj ,,vazan oblik ugrozavanja zivotne sredine nije inkriminisan ni nekom drugom inkri-
minacijom iz sporednog krivi¢nog zakonodavstva, te je ostao na nivou prekrSajne zastite.*
Stojanovié, Z., Peri¢, O. (2009). Krivicno pravo — posebni deo, X111 izdanje. Beograd, 260.

Kada je re¢ o zastiti od buke, drugacije je u nekim evropskim krivi¢nim/kaznenim
zakonodavstvima, pa je tako u Kaznenom zakoniku Nemacke (StGB) odredbama sadrza-
nim u para. 325a, propisana, izmedu ostalog, i zastita od buke, kao posebnog oblika ugro-
zavanja/narusavanja zivotne sredine.

U prvom obliku krivicnog dela izazivanja buke, potresa i nejonizujuéih zracenja
(para. 325a Abs. 1 StGB), propisano je da ¢e se alternativno: 1) kaznom zatvora (liSenja
slobode) do pet godina ili 2) novcanom kaznom, kazniti ucinilac koji pri radu postrojenja,
narocito pogonske jedinice ili masine, uz povredu administrativno-pravnih obaveza izazove
buku, koja je podesna da van oblasti koja pripada postrojenju naskodi zdravlju drugog.

¥ Vise o tome: Luki¢, N. (2023). Zelena kriminologija. Beograd: Pravni fakultet
Univerziteta u Beogradu, §-9.

3 Roxin, C., Greco, L. (2020). Strafrecht — Allgemeiner Teil — Band I — Grundlage —
Der Aufbau der Verbrechenslehre, 5. Auflage. Miinchen: Verlag C. H. Beck, 1-2.
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pravo pociva na principu krivice.®> Ovo se nacelno tice i kriviénopravne zastite
zivotne sredine. Kao i inace, i ovaj vid krivicnopravne zastite, odnosno zastita
zivotne sredine krivicnopravnim mehanizmima, podrazumeva delovanje kako
kriviénog materijalnog, tako i kriviénog procesnog prava. To podrazumeva
uzimanje u obzir neposredne veze izmedu kriviénog materijalnog i krivi¢nog
procesnog prava. Ovo je konacno, u relaciji 1 sa definisanjem krivi€nog pro-
cesnog prava u funkcionalnom smislu, odnosno direktno u vezi sa njegovom
svrhom postojanja, a uz neposredan oslonac na cilj materijalnog krivi¢nog
prava.’® Tako se u teoriji (K. Roksin) istice:

,Materijalno kriviéno pravo, ¢ija su osnovna pravila sadrzana u Krivic-
nom/Kaznenom zakon(ik)u, ustanovljava karakteristike kaznjivih radnji,”’ te
zaprecuje pravnim posledicama (kazne i mere bezbednosti), koje su povezane
sa ¢injenjem krivicnog dela. Da bi ove norme mogle da ostvare svoju funk-
ciju stvaranja elementarnih pretpostavki za mirni zajednicki zivot ljudi, one
ne smeju u slucaju izvrsenja krivicnog dela postojati samo na papiru. Potre-
ban je, pre svega, jedan pravno uredeni postupak, pomocu koga se postojanje
kaznjive radnje moze ustanoviti, te istovremeno omoguditi sprovodenje zako-
nom propisane sankcije. Pritom se pod takvim pravno uredenim postupkom
mogu razumeti tri aspekta: njegove odredbe moraju biti tako formulisane da
na odgovaraju¢i nafin potpomazu materijalnom kriviénom pravu da bude
sprovedeno; one moraju istovremeno da ustanove granice prava zadiranja
organa krivicnog pravosuda u zaSticene slobode pojedinaca; i one moraju
kona¢no da stvore moguénost, da se pravnosnaznom odlukom ponovo uspo-
stavi naruseni pravni mir.”*

Dakle, postoji organska veza izmedu kriviénog materijalnog i krivi¢nog
procesnog prava, kao i izmedu kako procesnog, tako i materijalnog krivicnog

35 Jescheck, H. H., Weigend, T., (1996). Lehrbuch des Strafrechts — Allgemeiner Teil,
Fiinfte vollstdndig neuberarbeitete und erweiterte Auflage. Berlin: Duncker & Humblot, 24.

36 Skuli¢, M. (2022). Krivicno procesno pravo, 13. izdanje. Beograd: Pravni fakultet
Univerziteta u Beogradu, 5.

37 Naravno, kada je re¢ o pozitivnom srpskom kaznenopravnom sistemu, pod kaznji-
vim radnjama treba podrazumevati kako radnje (Cinjenje ili ne€injenje, odnosno kaznjivo
propustanje), kojima se izvrSavaju krivicna dela, odnosno ucestvuje u krivicnom delu, tako
i radnje koje predstavljaju bitno obelezje prekrsaja, ili privrednog prestupa, kao specific-
ne vrste delikta, a u Sirem smislu (naroCito u kontekstu delovanja nacela ne bis in idem
u svetlu prakse ESLIJP, koju prihvata i Ustavni sud Srbije), tu bi nekada spadale i druge
vrste delikata, kada su za njih zapreéene/izrecene relativno teze sankcije, poput slucajeva
disciplinskog kaznjavanja osudenih, ali i nekih drugih disciplinskih postupaka, kao u odre-
denim situacijama i nekih mera koje objektivno imaju kazneni karakter, iako formalno nisu
formulisane kao kazne/sankcije.

3 Roxin, C. (1998). Strafverfahrensrecht, 25. Auflage. Miinchen: Verlag C. H. Beck,
1-2.
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prava i kriminalistike, ¢ija pravila u praksi omogucavaju efikasno otkrivanje,
razja$njavanje i dokazivanje krivi¢nih dela uopste, pa 1 onih krivicnih dela
koja se tic¢u zivotne sredine, odnosno koja su u funkciji kriviénopravne zastite
zivotne sredine. Pored toga, obe osnovne grane kriviénog prava, posmatranog
u njegovom totalitetu, Sto znaci kako krivicno materijalno pravo, tako i kri-
vi¢no procesno pravo, imaju svoje striktno ustavnopravno utemeljenje. To se
tice 1 krivicnopravne zastite Zivotne sredine, zasnovane izmedu ostalog i na
dejstvu relevantnih ustavnopravnih normi, koje nacelno kreiraju opsti pravni
ambijent drzave koja se odlikuje vladavinom prava, u okviru kojih se ostva-
ruju i svi relevantni oblici zastite prava na zdravu zivotnu sredinu.*

Zivotna sredina se moZe posmatrati u §irem i u uzem smislu, §to ima
svoje konsekvence i u krivicnopravnom smislu, jer se neka od krivi¢nih dela iz
Glave XXIV KZ, odnose na zastitu zivotne sredine u Sirem smislu, a nekima
se kriviénopravno §titi zivotna sredina u uzem smislu.*

¥ Kao §to to proizlazi iz samog naslova Glave XXIV Kriviénog zakonika Srbije,
koja je posvecena kriviénopravnoj zastiti zivotne sredine, zakonodavac kreiranjem te grupe
kriviénih dela tezi da kriviénopravnim normama zastiti zivotnu sredinu kao takvu, $to znaci
u svojevrsnom totalitetu, a u okviru delovanja krivicnog prava u njegovoj dominantnoj za-
Stitnoj funkciji u odnosu na nacelno najvaznija drustvena dobra i vrednosti.

40 Inace, svakako je ispravnije i logi¢nije Sire definisanje Zivotne sredine, jer je u
civilizovanom svetu, a narocito u savremenom svetu, teSko, odnosno prakti¢no nemoguce
postojanje Ciste ili potpuno ,,intaktne zivotne sredine, svedene samo na spoljasnje i prirod-
ne elemente, a ba§ bez ikakvog uticaja Coveka.

Prakti¢no je nemoguce da zivotna sredina bude samo obic¢an okvir ljudskog delova-
nja, a da ona pritom, na odredeni na¢in, u manjoj ili vecoj meri, takvim ¢ovekovim delo-
vanjem, ne bude modifikovana, Sto se najéesce svodi na odgovarajuce prilagodavanje odre-
denih elemenata zivotne sredine ljudskim potrebama ili se Zivotna sredina u izvesnoj meri
i na odgovarajuée nacine modifikuje usled covekovih aktivnosti koje kao svoj nusproizvod
ili kao pak svoj cilj i svrhu, manje ili vise menjaju okruzenje u kojem su realizovane.

Na primer, ¢ak i u najdubljim praSumama Amazona, gde prakticno nema ljudi
(mada su takvi krajevi sada ve¢ sasvim retki, a i tamo gde nema modernih ljudi, po pravilu,
zive tzv. urodenici), ipak postoji izvestan ljudski uticaj na zivotnu sredinu. Primera radi,
atmosfera planete Zemlje je u najvecoj meri jedinstvena i bez obzira $to, naravno, postoje
manje ili viSe zagadeni delovi atmosfere, nije moguce identifikovati nijedan deo atmosfere
koji bar delimi¢no nije zagaden, pa tako u navedenom primeru i onaj deo atmosfere koji se
nalazi iznad potpuno nenaseljenih praSumskih predela, bar u izvesnoj meri je modifikovan
ljudskim delovanjem u vidu izvesnog (u ovom sluc¢aju sasvim neznatnog, ali svakako real-
no postojeéeg), zagadenja.

S druge strane, ako u odredenom sasvim prirodnom predelu apsolutno nema bilo
kakvih, makar i sasvim minornih rezultata ljudskih aktivnosti, onda takva sredina, praktic-
no, uopste ne bi ni bila zivotna sa stanovista ljudi, a ljudi kao takvi kreiraju Zivotnu sredinu
kao pojam, bas radi njene zastite, a u ovom slucaju ne bi bilo potrebe za bilo kakvom zasti-
tom, niti uopste podvodenjem takve sredine pod bilo koju pravnu kategoriju.
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Prema ekstenzivnoj definiciji koju je formulisala Grupa eksperata
UNEP-a,* Zivotna sredina

,»-..podrazumeva bioticke i ne-bioticke komponente, ukljucujuéi vazduh, vodu,
tlo, floru i ekosistem koji je stvoren njihovom interakcijom i moze takode
ukljuciti kulturno naslede, osobine pejzaza i komfornu zivotnu sredinu®,

dok prema restriktivnoj definiciji koju sadrzi Stokholmska deklaracija iz 1972.
godine, Zivotna sredina

,...daje C¢oveku fizicku odrzivost i pruza mu mogucénost za intelektualni,
moralni, socijalni i duhovni napredak.“*

Zivotna sredina shvacena Sire predstavlja odgovarajuce jedinstvo i rele-
vantan spoj spoljasnjih, fizickih i prirodno postoje¢ih elemenata, kao i onih
elemenata koji nastaju kao rezultat ljudskih aktivnosti, a koji su sustinski samo
odredena nadgradnja onih prethodno postoje¢ih prirodnih, odnosno fizickih
elemenata, bilo kroz njihovo spajanje, stvaranje novih elemenata, odgovara-
juce deljenje ili umnozavanje, delovanje na njih fizicki ili hemijski, odnosno
na bilo koji drugi nacin koji se svodi na njihovo modifikovanje.

Zivotna sredina shvacena uze podrazumeva isklju¢ivo spoljasnje fizicke
elemente koji predstavljaju samo odgovarajuce prirodno okruzenje, odgovara-
jucéi naturalni ambijent, ili prirodni okvir za ljudsko delovanje.

U opstem smislu kriviénopravna zastita zivotne sredine podrazumeva
zastitu zivotne sredine normama kriviénog prava od odredenih oblika destruk-
tivnog delovanja na nju, $to se pre svega svodi na zagadenje Zivotne sredine u
odredenom stepenu, koji je tako visok da to podrazumeva i odgovarajucu kri-
vicnopravnu reakciju, ali tu spadaju i neki drugi oblici ,,napada‘ na elemente
Zivotne sredine.®

Zagadivanje Zivotne sredine podrazumeva svako delovanje od strane
coveka kojim se destruktivno uti¢e na zivotnu sredinu, ¢ija se intaktnost ili kva-
litet naruSava, §to se ¢ini ispuStanjem materije, supstanci ili energije u okolinu
(na primer, ispustanje te¢nosti, gasova, stvaranje hemijskih isparenja, produkata
sagorevanja, radioaktivnog, odnosno jonizujuéeg zraCenja itd.), ili odredenim
destruktivnim mehanickim delovanjem na Zivotnu okolinu (na primer, deva-
stiraju¢a sea Sume, stvaranje deponija, gomilanje otpada itd.), usled cega

4 United Nation Environmental Program. Vise o tome: https://www.unep.org/in-
teractives/things-you-can-do-climate-emergency/?gclid=EAlalQobChMIpr2xntzT gIVFc-
DVChINjwvuEAAYASAAEgIfifD_BwE. Pristupljeno 1. maja 2023. godine.

# Krec¢a, M. (2010). Medunarodno javno pravo, etvrto izmenjeno i dopunjeno izda-
nje. Beograd: Pravni fakultet u Beogradu, 639.

# Skuli¢, M. (2001). Krivicnopravna zastita Zivotne sredine — dokazni aspekti. Beo-
grad: Pravni Zivot, br. 9, Tom I, 257-280.
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nastupaju ili opasnost ili konkretne Stetne posledice po zivot i zdravlje ljudi,
odnosno prouzrokuje se Steta u odnosu na druga ziva bi¢a i ekosisteme, ili se
ometa legalna i legitimna upotreba prirodnih resursa, odnosno remete se posto-
je€i prirodni uslovi i ambijent za Zivot i proizvodnju na odredenom podruc¢ju.*

Kada su u pitanju krivi¢na dela kojima se §titi Zivotna sredina, danas
u vezi sa odredivanjem njihovog zastitnog objekta, ni u teorijskom smislu,
niti prema zakonskoj sistematici, viSe nije sporno da se njima ne Stite odre-
dena klasi¢na pravna dobra — zivot i zdravlje ljudi (od nekih oblika napada na
njih, realizovanih ugrozavanjem Zivotne sredine ili nanosenjem ekoloske Stete
uopste), ve¢ se tim krivicnim delima zasti¢uje posebno dobro koje se moze
smatrati samostalnim sa stanoviSta potrebe da se zastiti izmedu ostalog 1 kri-
vi¢nopravnim normama, a to je zivotna sredina kao takva, odnosno pravo ljudi
na zivotnu sredinu koja bi bila ocuvana u najve¢oj mogucoj meri.

Zastitni objekt krivicnih dela protiv zivotne sredine, dakle, nije vise kri-
vi¢nopravna zastita klasi¢nih dobara, poput zivota i tela, koji se Cesto povreduju
ili ugrozavaju i samim tim ekoloskim krivi¢nim delima, ve¢ je to sama Zivotna
sredina kao takva. Smatra se stoga da je zastitni objekt ovih krivi¢nih dela
zivotna sredina kao samostalno dobro, §to se, u stvari, svodi na zastitu ,,prava
¢oveka na o€uvanu zivotnu sredinu.“ Inace, ,.krivi¢na dela kojima se §titi i
zivotna sredina uz neki drugi primarni zastiti objekt, krivi¢éna zakonodavstva
poznaju ve¢ odavno®, a tu spadaju krivi¢na dela protiv zdravlja ljudi, krivicna
dela protiv privrede, protiv ops$te sigurnosti, ali i neka druga kriviéna dela.*® S
obzirom na veliki znacaj zivotne sredine kao takve, odnosno vaznost njenog
ocuvanja, naro€ito u epohi velikih industrijskih, tehni¢ko-tehnoloskih i drugih
izazova koji su potencijalno ili aktuelno relevantni i u odnosu na destruktivno
delovanje usmereno prema zivotnoj sredini, sva moderna krivi¢na zakonodav-
stva sada propisuju i posebna ,,ekolosSka krivi¢na dela®, poput krivicnih dela
protiv Zivotne sredine u kriviénom zakonodavstvu Srbije. Takva krivi¢na dela
su prvi put propisana jos 1977. godine, u nekadasnjoj SFRJ, na nivou tadasnjih
republickih i pokrajinskih kriviénih zakonodavstava. Ostala su krivi¢na dela te

4 Ukoliko se zagadenje Zivotne sredine prostire na teritoriji viSe drzava, ili obuhvata
grani¢na podrucja, onda se radi o ekoloskim incidentima sa medunarodnom komponentom,
koja zahteva postojanje posebne regulative na medunarodnopravnom nivou. Ovo predstavlja
specifi¢an slucaj transnacionalnih/multinacionalnih ekoloskih delikata / ekoloskih incidenata.

Ve¢ u drugoj polovini XIX veka nastaju bilateralni, ali i multilateralni medunarodni
ugovori o granicnim vodama u koje se unose i pravila o zastiti riba od zagadivanja, a rela-
tivno brz razvoj zastite zivotne sredine od zagadivanja na medunarodnom nivou posebno
dolazi do izrazaja nakon Drugog svetskog rata, kada nastaje Citav niz veoma znacajnih
izvora medunarodnog prava koji se odnose na zastitu zivotne sredine

4 Stojanovié, Z. (2022). Komentar Krivicnog zakonika, 12. izmenjeno i dopunjeno
izdanje. Beograd: Sluzbeni glasnik, 860.

4 Stojanovi¢, Z. (2008). Krivicno pravo. Podgorica: CID, 531.
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vrste 1 u poslednjem jugoslovenskom kriviécnom zakonu, §to zna¢i u KZ SRJ, a
sada postoje u svim drzavama nastalim na teritoriji nekadasnje SFRJ.

Jedna od karakteristika pojedinih krivi¢nih dela protiv Zivotne sredine
u Glavi XXIV Krivicnog zakonika je da su delicti propria, $to znaci da ih
ne moze izvrsiti bilo ko, ve¢ samo lice koje ima odgovarajuéi status, a to je
najcesce sluzbeno ili odgovorno lice, kao $to je to sluc¢aj sa krivicnim delima
nepreduzimanje mera zaStite Zivotne sredine (¢l. 261. KZ) i protivpravna
izgradnja i stavljanje u pogon objekata i postrojenja koje zagaduju Zivotnu sre-
dinu (¢l. 262. KZ). U kriminoloskom smislu takva krivicna dela mogu biti i u
kategoriji kriminaliteta belih okovratnika, a u nekim situacijama, kada je re¢
o krivicnim zakonodavstvima koja poznaju takvu moguénost, tada moze doci
1 do odgovornosti pravnih lica za krivicna dela. Pored toga, za vec¢inu krivic-
nih dela protiv zivotne sredine sadrzanih u Glavi XXIV Krivi¢nog zakonika
karakteristicno je da su blanketnog karaktera. To se posebno ti¢e klasi¢nih
kriviénih dela ove vrste, poput osnovnog ekoloskog kriviénog dela, a to je
zagadivanje Zivotne sredine. To se najcesce ¢ini odgovaraju¢im podzakonskim
aktima kojima se detaljno ureduje mogu¢i nivo emisija odredenih materija
koje su skodljive po zivotnu sredinu, zabranjuje odredena delatnost koja je
destruktivna u odnosu na zivotnu sredinu, ureduje pitanje reagovanja u slucaju
havarija u indistrijskim postrojenjima, nac¢in otklanjanja ve¢ nastupelih ekolo-
Skih posledica, postupanje sa otpadom uopste, a posebno opasnim otpadom,
poput medicinskog itd.

USTAVNOPRAVNI KARAKTER PRAVA
NA ZDRAVU ZIVOTNU SREDINU U SRBIJI

Pravo na zdravu zivotnu sredinu nalazi svoje deklarativno utemeljenje
prvenstveno u ustavima i drugim najvisim pravno-politickim aktima,*” pa je tako
ic¢l. 52, st. 1. nekadaSnjeg Ustava Savezne Republike Jugoslavije propisivao da
»covek ima pravo na zdravu zivotnu sredinu®, uz pravo na ,,blagovremeno oba-
vestavanje o njenom stanju®, dok je takode, odredba ¢l. 31. nekadasnjeg Ustava
Republike Srbije predvidala da ,,Covek ima pravo na zdravu zivotnu sredinu®,

47U deklarativnom smislu Crna Gora je otisla i korak dalje, pa se tako u njenom
Ustavu navodi da je ona ,,demokratska, socijalna i ekoloska drzava®, $to se, naravno, u
praksi uglavnom svodi na striktno, ili bar dominantno deklarativni nivo. Ovo se u crno-
gorskoj ustavnopravnoj teoriji objasnjava na slede¢i nacin: ,,Ustav Crne Gore je jedan od
rijetkih koji sadrzi odredenje o ekoloskoj drzavi, $to ima za svrhu da obaveze samu drzavu,
pravna i fizicka lica, ostale institucije i subjekte na njenoj teritoriji, da postuju i Cuvaju pri-
rodna bogatstva i da se odgovorno ponasaju kada je u pitanju zivotna sredina. Vukcevic,
M. (2015). Komentar Ustava Crne Gore. Podgorica: Univerzitet Mediteran, 53.
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uz duznost svakog da u skladu sa zakonom §titi i unapreduje zivotnu sredinu.
Pravo na zdravu zivotnu sredinu je propisano i vaze¢im Ustavom Srbije.

Ustav Srbije propisuje u ¢l. 74, st. 1. da svako ima pravo na zdravu
zivotnu sredinu, kao i na blagovremeno obavesStavanje o njenom stanju. Kada
je re¢ o pravu na zdravu Zivotnu sredinu, radi se u velikoj meri o deklarativ-
noj normi, jer ustavotvorac ne moze realno da apsolutno garantuje pravo na
zivotnu sredinu koja je svakako i ¢ak apsolutno zdrava, jer to sustinski zavisi i
od brojnih vanpravnih faktora. Na primer, ne moze jednako biti zdrava zivotna
sredina u velikim gradovima, narocito tokom grejne sezone ili u industrijskim
centrima, a u odnosu na brdsko-planinska podrucja gde nema industrije i sl.

Stanje zivotne sredine u velikoj meri zavisi i od nekih geografskih i kli-
matskih faktora, tako da normu sadrzanu u ¢l. 74, st. 1. Ustava Srbije, treba
shvatiti kao intenciju ustavotvorca da svakome obezbedi zdravu Zivotnu sre-
dinu u meri koja je objektivno moguca te da, pritom, spreci svako nepotrebno
zagadenje zivotne sredine S$to, pored toga, podrazumeva i krivi¢nopravnu
zastitu zivotne sredine od nekih posebno teskih oblika njenog zagadenja.

Ustavom se svi (svako), a posebno gradani i institucije Republike Srbije,
tretiraju kao odgovorni za zastitu Zivotne sredine (¢l. 74, st. 2. Ustava Srbije), a
pored toga se svakome namece i duznost da ¢uva i poboljsava zivotnu sredinu
(¢l. 74, st. 3. Ustava Srbije). Ovo je u opsStem smislu u skladu sa nacelnom
idejom/tendencijom da je ,,poStovanje Ustava i zakona duznost svih pojedi-
naca i institucija u svakoj drzavi koja se temelji na vladavini prava.“*

Uloga Ustavnog suda u zastiti Zivotne sredine

Uloga Ustavnog suda Srbije je veoma vazna i izuzetno specifi¢na, kako
uopste, u pravnom sistemu Srbije, tako i u njegovom krivicnopravnom seg-
mentu. Ne treba zaboraviti da Ustavni sud Srbije nije neki nadsud, super sud ili
sud nad sudovima u pravnom sistemu Srbije, te da ¢ak uopste i nije deo redov-
nog sistema sudske vlasti u okviru Ustavom ustanovljenog sistema podele
vlasti.* To je tako, bez obzira $to Ustavni sud ina¢e ima pravo u nekim situa-
cijama i da poniStava odluke redovnih sudova, pa ¢ak i Vrhovnog kasacionog
suda, kao najviseg suda u sistemu sudske vlasti, kada odluc¢uje o nekim ustav-
nim zalbama. Ni tada se, naravno, odlukama samog Ustavnog suda Srbije nista
definitivno ne resava, ve¢ se tako prakticno samo formalno iz pravnog sistema
otklanja ono $to je taj Sud ocenio neustavnim, odnosno utvrdio povredu nekog

“ Vukcevi¢, M., Armenko, S. (2023). Komentar Zakona o Ustavnom sudu Crne
Gore. Podgorica: JU Sluzbeni list Crne Gore, 15.

* Vige o tome: Skulié¢, M. (2018). Uloga Ustavnog suda u krivi¢nopravnom segmen-
tu pravnog sistema Republike Srbije. Bilten Vrhovnog kasacionog suda br. 2 /2018, 205.
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Ustavom garantovanog prava, a redovnim sudovima se, potom, prepusta da
meritorno reSe konkretan predmet.

Od znacaja su naravno i tzv. deklarativne odluke Ustavnog suda Srbije.
Takode, odlucuju¢i u postupku normativne kontrole opstih pravnih akata,
Ustavni sud moze eliminisati iz pravnog poretka opste pravne akte nizeg ranga
od odredenih zakona, onda kada oni nisu u skladu sa relevantnim zakonima,
odnosno moze ponistiti zakonske odredbe koje nisu u saglasnosti sa Ustavom,
tj. relevantnim ustavnopravnim odredbama.

Treba, naravno, uvek imati u vidu i da Ustavni sud, iako nije deo sudske
vlasti u ustavnom sistemu podele vlasti, svakako jeste sud u jednom sui gene-
ris smislu, §to znaci i onda kada je re¢ o ustavnim Zalbama u pogledu zastite
Ustavom garantovanih prava i sloboda, ali Ustavni sud nije istancioni sud, ne
sme se upusStati u utvrdivanje/ocenu cinjenicnog stanja, niti bi nacelno smeo
da negira slobodnu ocenu dokaza redovnih sudova, ispoljenu u njihovim prav-
nosnaznim odlukama.>

Uloga Ustavnog suda u zastiti zivotne sredine je kao i inace, shodno
osnovnoj nadleznosti Ustavnog suda, usmerena u dva pravca, odnosno svodi
se na dva vida delovanja Ustavnog suda Srbije. To su:

1) normativna kontrola odredenih opstih pravnih akata, sa stanovista nji-
hove ustavnosti i zakonitosti, kao 1

2) odlucivanje Ustavnog suda o relevantnim ustavnim zalbama iz
domena moguce povrede ustavnog prava na zdravu zivotnu sredinu.

Normativna kontrola Ustavnog suda u sferi
zastite prava na zdravu Zivotnu sredinu

U dosadasnjoj praksi Ustavnog suda bilo je svega nekoliko slucajeva
normativne kontrole u sferi zastite prava na zdravu zivotnu sredinu, §to je vec
samo po sebi prili¢no indikativno. Pored toga, svega par odluka Ustavnog
suda u sferi zastite prava na zdravu zivotnu sredinu su uopste od relevantnog
znacaja kada se radi o normativnoj kontroli ustavnosti i zakonitosti od strane
Ustavnog suda.

Interesantna je odluka koja se tiCe zabrane izgradnje nuklearnih elek-
trana. Ustavnom sudu podnete su inicijativa i dopuna inicijative za ocenu
ustavnosti Zakona o zabrani izgradnje nuklearnih elektrana u Saveznoj Repu-
blici Jugoslaviji (Sluzbeni list SRJ, br. 12/95 i Sluzbeni glasnik RS, br. 85/05).%!

50 Vige o tome: Skuli¢, M. (2018). Uloga Ustavnog suda u kriviénopravnom segmen-
tu pravnog sistema Republike Srbije. Bilten Vrhovnog kasacionog suda br. 2 /2018, 205.

51 Zakon o zabrani izgradnje nuklearnih elektrana u Saveznoj Republici Jugoslaviji
donela je Savezna skupstina na sednici Vecéa republika od 28. februara 1995. godine i na
sednici Veca gradana od 2. marta 1995. godine.
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U inicijativi se navodi da je osporeni Zakon nesaglasan sa odredbom ¢l. 83.
Ustava Republike Srbije iz razloga §to se njome ograni¢ava slobodno pre-
duzetniStvo, budu¢i da se ,,jedan od tri preovladujuca izvora energije stavlja
van zakona®. Pored toga, osporenim Zakonom se ogranicava slobodna kon-
kurencija u energetici i doprinosi monopolskom ponasanju javnih preduzeca u
oblasti energetike, ¢ime se povreduju odredbe ¢l. 84. Ustava.

Za ocenu ustavnosti osporenog Zakona od znacaja su bile odredbe
Ustava Republike Srbije kojima je utvrdeno da:

— svako ima pravo na zdravu zivotnu sredinu 1 na blagovremeno i pot-
puno obavestavanje o njenom stanju, kao i da je svako, a posebno Republika
Srbija 1 autonomna pokrajina, odgovorna za zastitu Zivotne sredine i duZan je
da ¢uva i poboljsava zivotnu sredinu (Cl. 74);

— je preduzetni§tvo slobodno i da se moze ograniciti zakonom, radi
zaStite zdravlja ljudi, Zivotne sredine i prirodnih bogatstava i radi bezbednosti
Republike Srbije (¢l. 83);

— Republika Srbija ureduje i obezbeduje sistem zastite i unapredenja
zivotne sredine, proizvodnju, promet i prevoz oruzja, otrovnih, zapaljivih,
eksplozivnih, radioaktivnih i drugih opasnih materija (¢l. 7, t. 9);

— svi zakoni 1 drugi opSti akti doneti u Republici Srbiji moraju biti sagla-
sni sa Ustavom (Cl. 194, st. 3).

Po oceni Ustavnog suda u njegovoj odluci kojom nije prihvacena ini-
cijativa za pokretanje postupka za utvrdivanje neustavnosti Zakona o zabrani
izgradnje nuklearnih elektrana u Saveznoj Republici Jugoslaviji,*> neosno-
vani su bili navodi podnosioca inicijative da se osporenim Zakonom o zabrani
izgradnje nuklearnih elektrana u Saveznoj Republici Jugoslaviji** povreduje
ustavni princip o slobodi preduzetnistva iz ¢l. 83. Ustava, s obzirom na to da
je ovom ustavnom normom ovlaséen zakonodavac da svojim propisom ogra-
nici slobodu preduzetnistva u situaciji kada zakonodavac oceni da je potrebno
zaStititi zdravlje ljudi i1 Zivotnu sredinu i osigurati bezbednost Republike
Srbije, $to je i ucinjeno donoSenjem navedenog zakona. Osporenim Zakonom
se, po nalaZenju Ustavnog suda, takode, ne narusava slobodna konkurencija
stvaranjem ili zloupotrebom monopolskog ili dominantnog polozaja na trzistu,
kako to pogresno smatra podnosilac inicijative, jer je ogranicenje kori§éenja
nuklearne energije uredeno sa ciljem da se zastiti zivotna sredina od mogucih
nuklearnih incidenata, $to je ustavna obaveza Republike Srbije.

Paznju zasluzuje 1 odluka Ustavnog suda [U0-49/2009, kojom je utvr-
deno da nisu u saglasnosti sa Ustavom, potvrdenim medunarodnim ugovorom

52 Odluka TUz-1575/2010, od 20. 4. 2011, objavljena u Sluzbenom glasniku RS,
br. 50/2011.

33 Sluzbeni list SRJ, br. 12/95. 1 Sluzbeni glasnik RS, br. 85/05.
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i zakonom pojedine odredbe Uredbe o zastiti Parka prirode ,,Sargan Mokra
Gora“. Sustina ove odluke je da Ustavni sud konstatuje da Vlada Republike
Srbije ima pravo da ureduje i pitanje radova i aktivnosti u konkretnom parku
prirode, ali je Vlada pritom nekim odredbama svoje Uredbe to ucinila na nacin
koji je bio suprotan drugim ustavnim pravima, a pre svega pravu na mirno
kori§¢enje imovine, odnosno pravu na imovinu, koje se na ustavnopravno pri-
hvatljiv nacin, onda kada je to opravdano, moze i limitirati, ali samo zakonom,
a ne i uredbom.

Interesantna je u kontekstu ekoloskih debata intenziviranih poslednjih
godina i odluka Ustavnog suda [Uo-321/2013, kojom je utvrdeno da Odluka o
uslovima za izgradnju mini-hidrocentrala na podruc¢ju opstine Kosjeri¢ nije u
saglasnosti sa Ustavom i zakonom, zato §to je takvu odluku donelo Opstinsko
vece, koje u skladu sa Zakonom o lokalnoj samoupravi nema pravo na donose-
nje takve vrste odluka.

Odlucivanje Ustavnog suda u postupcima iniciranim ustavnim
Zalbama u sferi zastite prava na zdravu Zivotnu sredinu

Ustavni sud se nacelno ne moze / ne sme upustati u utvrdivanje ¢inje-
ni¢nog stanja, u postupku pred njim ne deluju u punom kapacitetu nacela
raspravnosti niti neposrednosti kao u klasi¢cnom sudskom postupku, iz cega
izmedu ostalog proizlazi i da Ustavni sud nije, naravno, vlastan da u postupku
po ustavnoj Zalbi deluje poput redovnog suda koji je deo sudske vlasti,* a
u okvirima Ustavom uredenog sistema podele vlasti. U nasoj ustavnoprav-
noj teoriji se ovo objaSnjava navodenjem da je ,,sudska vlast grana drZzavne
vlasti koja autoritativno, snagom drzavne vlasti, reSava sporove u pravu,®,
pri ¢emu je

»-..u nadleznosti sudske vlasti kao oblika delovanja drzave da autoritativno

kaze $ta su zakon, pravo i pravda i da izrice, a u nekim sistemima vlasti i da

primenjuje, sankcije“*.

Ustavni sud je sud u sui generis smislu, Sto pre svega znaci da on kao
takav nije segment sudske vlasti u ustavnopravnom sistemu podele vlasti.
Medutim, pod odredenim uslovima, propisanim kako samim Ustavom, tako

3 Prema ¢l. 142. Ustava Srbije sudska vlast pripada sudovima koji su nezavisni.
Sudska vlast je jedinstvena na teritoriji Republike Srbije, a sudske odluke se donose u ime
naroda. Smatra se nacelno da je ,,nacin izbora (imenovanja) sudija jedna od glavnih insti-
tucionalnih garantija nezavisnosti sudstva.* Vise o tome: Petrov, V. (2022). Ustavno pravo.
Beograd: Pravni fakultet Univerziteta u Beogradu, 146.

55 Markovi¢, R. (2022). Ustavno pravo, 26. izdanje. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 514.
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1 Zakonom o Ustavnom sudu, i Ustavni sud resava odredena ,,sporna pitanja“
pokrenuta konkretnim ustavnim zalbama, te i sam, kao §to to ¢ine i sudovi
koji su deo sudske vlasti, ,,autoratativno kaze Sta su zakon, pravo i pravda®, ali
samo 1 iskljuc¢ivo ukoliko postoji odredena povreda nekog od Ustavom zajem-
¢enih prava, odnosno odgovaraju¢i ustavnopravni osnov. To se odnosi i na
odluc¢ivanje Ustavnog suda u postupcima iniciranim ustavnim zalbama u sferi
zaStite prava na zdravu zivotnu sredinu.

U nekim slucajevima, kao na primer u predmetu po ustavnoj Zalbi
Uz-1424/2008, Ustavni sud je odlu¢ivao o odredenom ekoloskom pitanju, koje
je bilo predmet drugih postupaka, a koje se tako dugo resavalo da je povredeno
pravo podnosioca ustavne zalbe na ,,sudenje u razumnom roku*. U konkretnom
slucaju je podnosilac Ustavne zalbe tuzio Elektrovojvodinu zato Sto je blizina
trafo-stanice i elektri¢nih kablova koji su razmesteni u zemlji ispod kuce i duz
spoljnog zida kuce narusila njeno zdravstveno stanje. Kako je postupak pred
redovnim sudom trajao neopravdano dugo (Sto je, inace, uvek pretezno questio
facti), Ustavni sud je utvrdio povredu prava na povredeno pravo podnositeljke
ustavne zalbe na sudenje u razumnom roku. Ovde nije utvrdena povreda prava
na zdravu zivotnu sredinu, ali je Ustavni sud prilikom donosenja svoje odluke
imao u vidu i relevantne propise te vrste sadrzane u Ustavu, te je svoju odluku
zasnovao i na analizi slede¢ih ustavnopravnih odredbi:

1) odredbi ¢l. 32, st. 1. Ustava, na ¢iju povredu je ukazano ustavnom
zalbom, kojima je utvrdeno da svako ima pravo da nezavisan, nepristrasan i
zakonom ve¢ ustanovljen sud, praviéno i u razumnom roku, javno raspravi
i odlu¢i o njegovim pravima i obavezama, osnovanosti sumnje koja je bila
razlog za pokretanje postupka, kao i o optuzbama protiv njega;

2) odredbi ¢l. 74. Ustava kojima je utvrdeno da svako ima pravo na
zdravu zivotnu sredinu i na blagovremeno i potpuno obavestavanje o njenom
stanju (st. 1), da je svako, a posebno Republika Srbija i autonomna pokra-
jina, odgovoran za zastitu Zivotne sredine (st. 2) i da je svako duZan da cuva i
poboljsava zivotnu sredinu (st. 3), kao 1

3) odredbi ¢l. 32. Zakona o zastiti Zivotne sredine (Sluzbeni glasnik RS,
br. 135/04, 36/09. 1 72/09), kojima je propisano da se zastita od zracenja spro-
vodi primenom sistema mera kojima se spre¢ava ugrozavanje zZivotne sredine
i zdravlje ljudi od dejstva zracenja koja poticu iz jonizujucih i nejonizujucih
izvora i otklanjaju posledice emisija koje izvori zra¢enja emituju ili mogu da
emituju, a da pravno i fizicko lice moze proizvoditi, vr$iti i koristiti izvore joni-
zujucih 1 nejonizujuéih zracenja po propisanim uslovima i na propisan nacin.

U inace relativno malom broju ustavnih zalbi u praksi Ustavnog suda
podnesenih na temelju tvrdnje podnosioca da mu je povredeno ustavno pravo
na zdravu Zivotnu sredinu, kao i odredena ustavna prava nekada povezana s
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tim pravom, poput prava na zdravstvenu zastitu i informisanje, ali i pravo na
imovinu itd., dominiraju ustavne zalbe koje se ticu polozaja dalekovodnih stu-
bova i odredenih neprijatnosti koje su potencijalno od ekoloskog znacaja, kao
Sto je elektromagnetno zracenje, koje tada nastaje kod ljudi ¢iji su stambeni
objekti u neposrednoj / potencijalno prevelikoj blizini tim stubovima, odnosno
naponskoj mrezi. Tako je Ustavni sud u predmetu UZ 7702/2013 doneo odluku
kojom je usvojio ustavnu zalbu zbog povrede prava na pravi¢no sudenje u vezi
sa povredom prava na zdravu zivotnu sredinu iz ¢l. 74. Ustava, te ponistio
presude redovnih sudova. U konkretnom slucaju se radilo o uticaju naponske
mreze na ljude koji su Ziveli u njenoj blizini, a pritom redovni sudovi nisu
na ustavnopravno prihvatljiv nacin objasnili da li su poStovani odgovarajuci
podzakonski propisi koji reguliSu dozvoljeni nivo elektromagnetnog, odnosno
nejonizujuceg zracenja.

MEDUNARODNOPRAVNA KOMPONENTA
ZASTITE ZIVOTNE SREDINE I NJEN UTICAJ
NA KRIVICNOPRAVNE MEHANIZME
EKOLOSKOG KARAKTERA

Formalni izvori medunarodnog prava zastite Zivotne sredine su u osnovi
izvori medunarodnog prava, utvrdeni odredbom ¢l. 38. Statuta Medunarodnog
suda pravde, tako da nije opravdano shvatanje po kojem postoje neki speci-
fi¢ni izvori medunarodnog prava zastite okoline, jer se zasnivaju na

,»-..neprihvatljivoj logici pozitivisticke skole o medunarodnom pravu zastite
okoline kao samodovoljnom pravu (self-contained regime), koje postoji neza-
visno od opsteg medunarodnog prava.®

Izvori medunarodnog javnog prava su prilicno raznovrsni i heterogeni i
u njih spadaju: medunarodno obic¢ajno pravo (medunarodna obicajna pravila),
opsta pravna nacela, stavovi sudske prakse i doktrine medunarodnog javnog
prava, te medunarodni ugovori.”’

Kada je re¢ o medunarodnopravnoj komponenti zastite zivotne sredine
prema pravilima pravnog sistema Srbije i u okviru pravnog poretka Srbije,
treba imati u vidu i relevantne ustavnopravne norme. Naime, prema ¢l. 194,
st. 4 Ustava Srbije, potvrdeni medunarodni ugovori i opSteprihvacena pravila

%6 Etinski, R. (2010). Medunarodno javno pravo. Beograd: Sluzbeni glasnik, 640.

57 Vidi vise o izvorima medunarodnog javnog prava u: Krec¢a, M. (2010). Medu-
narodno javno pravo, ¢etvrto izmenjeno i dopunjeno izdanje. Beograd: Pravni fakultet u
Beogradu, 76-107.
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medunarodnog prava deo su pravnog poretka Republike Srbije, a u odnosu na
potvrdene medunarodne ugovore primat ima Ustav Srbije, jer oni ne smeju biti
u suprotnosti sa Ustavom.

Ustavnopravne odredbe, pored toga, utvrduju da zakoni i drugi opsti akti
doneti u Republici Srbiji ne smeju biti u suprotnosti sa potvrdenim meduna-
rodnim ugovorima i opSteprihva¢enim pravilima medunarodnog prava.

Osnovni medunarodnopravni akti/izvori
ekoloskog prava / prava Zivotne sredine

Svakako najznacajniji medunarodni izvori ekoloskog prava / meduna-
rodnopravni akti, odnosno prava zastite Zivotne sredine su ugovori koji se, kao
1 inace, mogu podeliti na dve osnovne vrste:

1) dvostrani (bilateralni), kada se dve drzave uzajamno obavezuju, odno-
sno stupaju u odgovarajuéi ugovorni odnos ¢iji je predmet regulisanje zastite
zivotne sredine, naknada Stete zbog ekoloskih Steta nastalih kada je izvor zaga-
denja na teritoriji jedne od ugovornih strana, problematike merodavnog prava
kada su u pitanju ekoloski sporovi sa elementom inostranosti itd.; te

2) visestrani (multilateralni), kada se viSe drzava uzjamno obavezuje u
odnosu na relevantna ekoloska pitanja sa elementom inostranosti, a §to se u
pravno-tehnickom smislu, po pravilu, svodi na odredene konvencije, koje stu-
paju na snagu u skladu sa uobic¢ajenim ratifikacionim pravilima.

Niz medunarodnih ugovora se bavi raznovrsnim aspektima zasStite
zivotne sredine 1 prirode uopste, pa tu (nabrojani prema hronoloskom redu),
spadaju, izmedu ostalih, slede¢i medunarodni ugovori/konvencije:*®
— Konvencija o upotrebi otrovnog belila prilikom bojenja (1921)

— Medunarodna konvencija o zastiti ptica (1950)

— Konvencija o zastiti bilja (1951)

— Medunarodna konvencija o sprecavanju zagadivanja mora naftom (1954)

— Zenevske konvencije o pravu mora (1958)

— Medunarodna konvencija o odgovornosti preduzetnika nuklearnih bro-

dova (1962)

— Becka konvencija o gradanskoj odgovornosti za nuklearne Stete (1963),
— Ugovor o zabrani eksperimenata sa nuklearnim oruzjem u atmosferi, sve-

miru i pod vodom (1967)

8 Krivokapi¢, B. (2010). Leksikon medunarodnog javnog prava. Beograd: Sluzbeni
glasnik, 1171-1172.
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— Medunarodna konvencija o intervenciji na otvorenom moru u slu¢aju nesrece
koja prouzrokuje ili moze da prouzrokuje zagadivanje naftom (1969)

— Medunarodna konvencija o gradanskoj odgovornosti za §tetu prouzrokovanu
zagadivanjem naftom (1969)

— Konvencija o mo¢varama koje su od medunarodnog znacaja narocito kao
staniSta ptica moc¢varica (1971)

— Konvencija o zastiti od opasnosti trovanja benzolom (1971)

— Ugovor o zabrani smestaja nuklearnog i drugog oruzja za masovno unistenje
na dno mora i okeana i njihovo podzemlje (1971)

— Konvencija o zastiti svetske kulturne i prirodne bastine (1972) itd.

Aktivnosti Ujedinjenih nacija radi globalne zaStite
Zivotne sredine na medunarodnom nivou

Ujedinjene nacije su svoju brigu za zastitu Zivotne sredine na globalnom
medunarodnom nivou iskazale i osnivanjem posebne organizacije posvecene
ekoloskoj problematici u medunarodnopravnim okvirima (UNEP).%

Pored toga sto je od posebnog znacaja i kada se radi o stepenu realne
posvecenosti UN zastiti zivotne sredine, zastita zivotne sredine se na medu-
narodnopravnom nivou sve vise shvata kao potreba zastite jednog od vitalnih
ljudskih prava, a u savremenom svetu postoji jasna (bar deklarativna) tenden-
cija da se konsekventno $tite univerzalna prava coveka.®

Okvirna konvencija Ujedinjenih nacija i Protokoli iz Kjota

Problemu globalnog otopljavanja i promeni klime® posvecena je vazna

Okvirna konvencija Ujedinjenih nacija o promeni klime, ¢iji je osnovni cilj

% Ipsen, K. (1990). Volkerrecht. Miinchen: Verlag C. H. Beck, 839.

% Brownlie, I. (1999). Principles of Public International Law. Oxford, New York:
Oxford University Press, 568.

! Doduse, postoje i veoma ugledni nauénici koji prili¢no argumentovano tvrde da je
globalno otopljavanje sasvim normalna pojava u ciklicnom smenjivanju razli¢itih globalnih
klimatskih uslova na nasoj planeti, te da je do sada bilo mnogo takvih promena i da ¢e ih
biti i u buduénosti, potpuno nezavisno od bilo kakvog ljudskog delovanja, ili uz sasvim
neznatan uticaj aktivnosti ljudi na takve cikli¢ne i redovne promene.

Na primer, na$§ ¢uveni nau¢nik Milutin Milankovi¢ je svetski poznat po svojoj teo-
riji o redovnim klimatskim promenama (¢ije nastupanje, odnosno smena mogu da se vrlo
precizno matematicki izra¢unaju), shodno ¢emu bi za nekih desetak hiljada godina, cove-
¢anstvo verovatno moglo zakoraciti u novo ledeno doba.

Neki eksperti (koji su doduse u manjini), tvrde da je ukupan efekat ¢ovekovih ak-
tivnosti u odnosu na klimatske promene sasvim zanemarljiv u poredenju sa prirodnim ci-
klusima i uticajem normalnih prirodnih dogadaja, poput velikih erupcija vulkana i uopste,
masovnih tektonskih promena. Ove teorije su poslednjih godina dobile na znacaju, nakon
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smanjivanje emitovanja gasova koji proizvode efekat ,staklene baste®,
odnosno doprinose tzv. globalnom otopljavanju planete, $to se danas smatra
najozbiljnijim globalnim ekolo$kim problemom.

Drzave ugovornice Okvirne konvencije Ujedinjenih nacija iz 1992.
godine su u narednim godinama nastavile pregovore u cilju konkretizacije
obaveza drzava u odnosu na smanjenje ispustanja ugljen-monoksida i drugih
gasova u atmosferu, $to je rezultiralo donosenjem odredenih medunarodno-
pravnih instrumenata, od kojih su svakako najvazniji bili Protokoli iz Kjota iz
1997. godine,* kojima su za drzave utvrdene konkretne duznosti u vremen-
skom periodu koji se proteze do 2012. godine.®

Pariski sporazum

Sada je na medunarodnom nivou od znaCaja multilateralni sporazum
zaklju€en u Parizu (Pariski sporazum), proizasao iz Konferencije Ujedinjenih
nacija, koja je odrzana u Parizu tokom novembra i decembra 2015. godine, u
okviru 21. redovnog godi$njeg zasedanja Konferencije UN o klimatskim pro-
menama, koja se odrzava periodi¢no od 1995. godine radi ostvarivanja ciljeva
postavljenih u Okvirnoj konvenciji Ujedinjenih nacija o klimatskim promenama,
usvojenom 1992. godine na Samitu odrzanom u Brazilu u Rio de Zaneiru.*

Pariski sporazum postaje obavezuju¢i kada ga ratifikuje 55 drzava koje
zajedno proizvode najmanje 55 % globalnih emisija gasova koji stvaraju tzv.
staklenu bastu, do ¢ega je doslo 4. novembra 2016. godine.%

Sto je otkriveno da je jedan broj ,,vrhunskih® klimatologa, namerno ,,frizirao* podatke o po-
viSenju globalne temperature, tj. o globalnom otopljavanju, da bi na takav naéin, dodatnom
dramatizacijom klimatskog stanja na Zemlji, na u sustini prevaran na¢in opravdali poveca-
na ulaganja u njihove ekspertske aktivnosti, te omogu¢ili, odnosno opravdali finansiranje
novih projekata posvecenih uticaju coveka na globalno otopljavanje.

2 Veoma su znacajna i pravila koja su 2001. godine usvojena u Marake$u, a kojima
su reSena odredena prakticna pitanja bitna za primenu Protokola iz Kjota.

¢ Osnovni princip Protokola iz Kjota svodio se na konstatovanje da je odgovornost
za globalno zagadivanje zivotne sredine i produkovanje efekta staklene baste, u osnovi za-
jednicka, ali se ona ipak bitno razlikuje zavisno od toga koliko su odredene drzave u pret-
hodnom periodu doprinele zagadivanju zivotne sredine, tj. koliko su, zahvaljujuéi stepenu
svoje industrijalizacije, doprinosile emisiji gasova, te koliko to aktuelno Cine. S obzirom da
najveca koli¢ina ugljen-monoksida i drugih gasova koji su produkt sagorevanja i odredenih
tehnolosko-tehnickih industrijskih procesa u najvecoj meri potiCe iz najrazvijenijih drza-
va, njima je nametnut i najvisi stepen odgovornosti u redukciji emisije gasova u budu¢em
periodu. Ovaj osnovni princip Kjoto protokola je sustinski relevantan i u sada aktuelnom
Pariskom sporazumu.

¢ Tzvor: https://www.consilium.europa.eu/de/policies/climate-change/paris-agreement/,
pristupljeno 10. oktobra 2023. godine.

 Izvor: https://www.bmwk.de/Redaktion/DE/Artikel/Industrie/klimaschutz-abkom-
men-von-paris.html, pristupljeno 10. oktobra 2023. godine.
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Pariskim sporazumom su postavljena tri osnovna cilja:®

1) drzave su duzne da prosec¢no globalno zagrevanje Zemlje ogranic¢e na
znacajno manje od dva stepena Celzijusa u odnosu na ,,predindustrijsko doba“;

2) sposobnost drzava da se prilagode klimatskim promenama mora biti
ojacana, te etablirana kao jednako znacajan cilj, uz cilj koji se ti¢e smanjenja
emitovanja gasova koji utiu na zagrevanje Zemlje, odnosno stvaraju ,,sta-
klenu bastu‘; kao 1

3) potrebno je uskladiti finansijsko-ekonomske ciljeve sa ciljem smanje-
nja globalnog zagrevanja Zemlje.

ZAKLJUCAK

Zdrava zivotna sredina je od izuzetne vaznosti u modernim drzavama,
suoCenim izmedu ostalog i sa ogromnim ekoloskim problemima. Problemi
zagadivanja zivotne sredine su u svojoj sustini globalni, tako da i pored nasto-
janja razvijenih drzava da tzv. prljave tehnologije razmeste van svojih granica,
prvenstveno po zemljama tre¢eg sveta, najopasniji vidovi naruSavanja ekolo-
ske ravnoteze ne poznaju granice. Ovakvo ponasanje i rezonovanje korporacija
mo¢nih industrijskih drzava ne samo da jasno ukazuje da se u trci za profitom
ne biraju sredstva, ve¢ sasvim jasno oslikava i izvesnu naivnost svih pokusaja
da se cena industrijskog razvoja, a samim tim i ekoloskog zagadenja, u pot-
punosti ispostavi nekom drugom. Ipak, Cinjenica je da neposredne posledice
ekoloskih katastrofa trpe oni koji su prostorno i ambijentalno tim zagadenjima
najvise izlozeni.

Ogromna vaznost krivicnopravne zastite zivotne sredine proizlazi iz
enormne vaznosti zdrave i ocuvane zivotne sredine po zdravlje ljudi. Ouvana
zivotna sredina je od velike vaznosti i za o¢uvanje elementarne ljudskosti, jer
su ljudi, uprkos velikom tehni¢ko-tehnoloskom napretku covecanstva, u sustini
deo prirode, $to podrazumeva i da ljudi nacelno moraju u najvec¢oj mogucoj
meri tu prirodu da oCuvaju, te da se uzdrze od nemilosrdnog destruktivnog
delovanja u odnosu na Zivotnu sredinu, odnosno prirodu u Sirem smislu, koja se
Cesto zrtvuje radi ekonomskog razvoja, standarda koji je sa tim povezan i s1.*’

Zastita zivotne sredine pravnim normama kako ustavnopravnim, tako i
normama drugih grana prava, poput prekrSajnog i kriviénog prava, Cesto je

% Jzvor: https://www.bmwk.de/Redaktion/DE/Artikel/Industrie/klimaschutz-abkom
men-von-paris.html, pristupljeno 10. oktobra 2023. godine.

67 Skuli¢, M. (2023). Osnovne karakteristike i dominantan ratio legis krivi¢nopravne
zastite zivotne sredine. Zbornik ,,Kaznena reakcija*, XIII deo. Beograd: Pravni fakultet
Univerziteta u Beogradu, edicija Crimen, 10-13.
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generalno povezana i sa izrazenom demagogijom, te se neretko svodi na svo-
jevrsnu kamuflazu a, pre svega, radi zastite interesa mo¢ne industrije, davanja
prevage ekonomskom razvoju i sl.

Krivi¢no pravo je i kada se radi o zastiti Zivotne sredine ne samo strogo
utemeljeno na relevantnim ustavnopravnim odredbama, veé je i izrazito ultima
ratio karaktera. Treba svakako imati u vidu da je uvek nacelno bolje kada se efi-
kasna zastita zivotne sredine ostvari i bez primene krivicnopravne represije koja
i ovde, kao i inace, predstavlja svojevrsno poslednje sredstvo u zastiti najvazni-
jih pravnih dobara/vrednosti od najteZih oblika povredivanja i ugrozavanja.

Uloga Ustavnog suda Srbije u zastiti Zivotne sredine je neposredno
skopcana kako sa opStom nadleznos$cu tog suda, koja se tice kako delotvorne
normativne kontrole ustavnosti i zakonitosti, tako i efikasne zaStite osnovnih
ljudskih prava i sloboda u konceptu odlucivanja tog Suda u postupcima po
ustavnim zalbama.

Praksa Ustavnog suda Srbije u zastiti Zivotne sredine je joS uvek veoma
oskudna kako u smislu normativne kontrole opstih pravnih akata, tako i u
postupcima odlucivanja po ustavnim zalbama koje bi se ticale potencijalne
povrede prava na zdravu zivotnu sredinu. Ovo inace, samo po sebi, u sustini
i ne mora biti sporno, niti mora biti neka specificna anomalija u naSem prav-
nom sistemu, ali je i to prili¢no indikativno u svetlu i nekih drugih upadljivih
fenomena u praksi poput, po svemu sudeéi, postojanja velike tamne brojke
ekoloskih delikata, bilo onih u sferi odredenih prekrsaja, bilo onih koji veé
predstavljaju odredena krivicna dela protiv Zivotne sredine.
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INTRODUCTION

The issue of environmental crimes, or pollution of the environment
in the 21st century, is becoming one of the greatest threats facing humanity
and civilization since their inception.! This is the main reason for the devel-
opment of so-called environmental law, especially in the last decades of the
20th century and during the 21st century. The problem of mass and massive
environmental pollution originated much earlier, during the first and second
industrial revolutions, and of course during those periods, but it reached its
peak in the second half of the 20th century, which then continued into the first
decades of the current 21st century, unfortunately marked by the largest war in
Europe after World War I1,? involving Russia and Ukraine. This war not only
poses a huge threat to world peace, potentially even leading to a new third
world war, but it also causes enormous damage to the environment.?

! Aleksié, Z., Skuli¢, M. (1996). Kriminalistika. Belgrade: Faculty of Law, Univer-
sity of Belgrade, 357.

2 Before this war, whose end, unfortunately, is still not in sight, Europe was the
scene of a civil war in the former SFRY. This armed conflict subsequently culminated in
1999 with NATO’s aggression on the Federal Republic of Yugoslavia, which was the larg-
est war in Europe since World War II until the outbreak of the war in Ukraine. The aggres-
sion of the North Atlantic Pact on Serbia and the FRY caused significant environmental
consequences, among other things. Numerous military actions by NATO, besides direct
destruction, also caused severe environmental damage. A drastic example is the use of mu-
nitions containing depleted uranium, which is now also anticipated in Ukraine, where the
use of such munitions is planned for certain types of Western tanks — primarily American
“Abrams” and British “Challengers”. During NATO’s aggression on the FRY, such muni-
tions made from a special alloy containing depleted uranium were fired from the air, i.e.,
by a component of the US Air Force, which had developed this type of munition during
the Cold War, primarily for an effective response in case of war with the Eastern Bloc, or
forces opposed to NATO’s Warsaw Pact which, among other things, had a large number of
tanks and other armored vehicles, leading NATO to fear a kind of blitzkrieg in Europe in
case of direct military confrontation with such a Cold War adversary. This munition and
weapons capable of firing it were never used in conflict between the great powers of the
Cold War era, which does not mean they were not used at all.

The most notorious examples of the use of depleted uranium munitions to date were
the war between Western allies and Iraq under Saddam Hussein's rule, and, unfortunately,
NATO’s military action during the aggression on the FRY in 1999. In some parts of Serbia,
primarily in Kosovo and Metohija, such weapons were used for aerial attacks. These were
30 mm rounds with a uranium alloy core, extensively fired from GAU-8/4 Avenger rotary
cannons mounted on A-10 aircraft. For more on these weapons, see: Babi¢, V. K. (1990).
Avijacija u lokalnim ratovima. Belgrade: Vojnoizdavacki i novinski centar, 74.

3 For more, see: Skuli¢, M. (2023). »Upotreba besposadnih letilica u ratu /
oruzanom sukobu — analiza sa stanovista medunarodnog krivi¢nog prava‘“. Zbornik rado-
va sa medunarodne naucne konferencije: ,,Raskrs¢ca medunarodnog krivicnog i krivicnog
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Environmental pollution problems are fundamentally global, so despite
the efforts of developed countries to relocate so-called dirty technologies
beyond their borders, primarily to “third world” countries, the most dangerous
forms of disturbances of environmental balance know no boundaries.* This
behavior and reasoning of corporations from powerful industrial nations not
only clearly indicate that in the race for profit no means are spared, but it also
vividly illustrates a certain naivety of all attempts to fully impose the “cost”
of industrial development, and thus environmental pollution, on someone else.

However, the fact remains that the immediate consequences of environ-
mental disasters are suffered by those who are spatially and environmentally
most exposed to this pollution — a horrendous example is the tragedy that
occurred in India in Bhopal (the case of toxic gas leakage from a chemical
plant), as well as the severe nuclear disaster in Chernobyl which affected
not only the then USSR but also the majority of Europe, as well as parts of
other continents.

All major problems arising from environmental pollution, both through
environmental disasters of enormous proportions and those types of pollu-
tion that even somewhat routinely occur due to technical and technological
failures, have had their criminal law components for decades, reflected in the
establishment of a whole range of so-called environmental crimes, but also
generally crimes of that nature, meaning that it includes some misdemean-
ors as generally less severe punishable acts than criminal offenses. Such is
the case in Serbia, whose criminal legislation, among other things, contains a
large number of environmental crimes, which are characterized by a number
of common fundamental characteristics but also a large number of differences,
just as all these criminal offenses sometimes have very similar, and sometimes
significantly different, ratio legis.

When it comes to studying the response of criminal law to environmen-
tal pollution, but also from the etiological and phenomenological components
of this type of crime, systematic criminological research dedicated to so-called
environmental crime is highly prevalent today, metaphorically referred to as
green criminological analyses, and when it comes to monographic and other
papers dedicated to this problem, they are defined as green criminology.®

prava — reforma pravosudnih zakona Republike Srbije“. Belgrade, Pali¢: Udruzenje za
medunarodno kriviéno pravo, 28-59.

4 Skuli¢, M. (2022). Kriminalistika. Belgrade: Faculty of Law, University of Bel-
grade, 467.

5 For more, see: Luki¢, N. (2023). Zelena kriminologija. Belgrade: Faculty of Law,
University of Belgrade, 8-9.
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THE RIGHT TO A HEALTHY ENVIRONMENT

Defined by the Constitution and relevant international legal sources,
guaranteed human rights form a very important segment of the overall body
of norms inherent to a legal state (Rechtsstaat) characterized by the rule of
law. It is now common to speak of “two generations of human rights,” where
one includes civil and political rights, and the other economic, social, and cul-
tural rights. There is also a developed concept of a “third generation of human
rights,” often including the right to a healthy environment.®

The readiness of national and international communities to rationally
satisfy human needs is rapidly increasing with the general progress of society,
leading to the recognition of new rights, such as the right to a healthy envi-
ronment and the right to development, or demands for the recognition of new
rights, such as the right to food or water, thus speaking of a new — third gen-
eration of human rights.”

The right to a healthy environment could be considered a combined right
in terms of the division into “two generations of human rights,” as it is related

¢ During the Cold War and the drastic ideological-political opposition between the
two blocs and two worldviews, the issue of human rights was highly politicized and ideolo-
gized, leading to a kind of competition between two extremes. On one side, only political
rights such as the right to free multi-party elections, freedom of speech, and the freedom of
political association were considered significant. On the other side, only certain socio-eco-
nomic rights were deemed important, such as the right to work and the right to healthcare.

There are two diametrically opposed views on this issue. One extreme position
holds that economic and social rights are far more important because, for example, people
who are extremely poor or literally starving do not care about freedom of speech, just as
the right to participate in elections is irrelevant to those who are homeless.

According to the other extreme reasoning, only civil and political rights are truly
human rights and only they have the significance of universal human rights, while eco-
nomic and social rights are not, because if people were absolutely guaranteed a certain eco-
nomic and social position, it would be completely contrary to the idea of a free market and
the concept of market competition, leading to harmful state interventionism, which could,
in turn, eventually restrict the level of achieved civil and political rights.

It is also pointed out that every universal human right presupposes the duty of the
state to ensure its realization (for example, if a citizen has the right to vote, the state is
obliged to ensure free elections). It would not be possible for a state to absolutely guaran-
tee certain economic and social rights in a market economy, as this would amount to state
management of the economy. This issue is largely connected to the global social system
of values, the issue of dominant ideologies in the modern world, and questions of political
and state organization. After the end of the Cold War, these opposing views largely became
irrelevant, but of course, new challenges in the 21st century, especially the new significant
polarization in the world, will undoubtedly have repercussions on the issue of human rights
valuation, which in turn produces certain consequences regarding the right to a healthy
environment.

7 Etinski, R. (2010). Medunarodno javno pravo. Belgrade: Sluzbeni glasnik, 222.
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on one hand to some basic civil rights, like the right to life and the right to
bodily integrity, but on the other hand, logically, it is also related to economic
and social rights, as environmental pollution is often linked to economic activ-
ities, and the consequences of pollution are primarily directed at human health,
meaning there is a connection of this right with some social rights.?

As previously explained, the right to a healthy environment is increas-
ingly classified into the so-called third generation of human rights, but it seems
that there are still many significant dilemmas in this regard.

It is not entirely certain whether there is a right to a “healthy environ-
ment” as a distinct human right, and even if there is an appropriate right related
to the environment, it would be difficult to say that this right concerns an envi-
ronment that is exactly healthy, or absolutely/dominantly unpolluted, given the
extreme complexity of this issue and its connection with a whole body of other
economic and social problems, and issues related to the effects of usual natu-
ral circumstances such as, for example, volcanic activity, earthquakes, cyclical
alternation of global cooling, or global warming, etc. In fact, this right exists
sometimes at a declarative level, even in our Constitution, but its realization in
practice is highly questionable.

Even if there is a “right to a healthy environment,” often referred to as
a current human right from the so-called third generation of human rights, it
is questionable whether it can be considered a universal human right. On one
hand, it is not formally prescribed in the most important international legal
sources related to fundamental human rights, but from some of their provi-
sions, it can indirectly be concluded that it exists. On the other hand, in the
modern world, it is indisputable that industrial development, a range of new
technologies, transportation, and other similar factors significantly impact
environmental pollution, and they cannot be eliminated, neither completely
nor significantly (especially not quickly), so it could easily be concluded that
even if it were claimed that man has the right to a healthy environment, this
right is not only regularly violated in practice, but other rights may be in colli-
sion with such a right. For example, if the use of nuclear energy were banned
in the context of major environmental pollution in Japan, and around the world
due to the disaster at the Fukushima nuclear plant, and previously based on the
tragic experience from Chernobyl,” the world would be instantly engulfed in

8 Skuli¢, M. (2011). Pravo na zdravu Zivotnu sredinu kao ljudsko pravo. Zbornik:
., Prirucnik za zastitu zivotne sredine”. Belgrade: UdruZenje javnih tuzilaca i zamenika
javnih tuZzilaca Srbije, 95.

? In Yugoslavia, following the Chernobyl disaster, the construction of nuclear facili-
ties was banned, and this ban remains part of the positive law in Serbia today, forming the
basis for the ratio legis of the criminal offense of unauthorized construction of nuclear
facilities. This is considered by some to be an expression of so-called “moral panic”, a
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a dramatic energy shortage, which would consequently lead to problems, for
example, in food supply, manufacturing, heating, etc., and as a result, rights
such as the right to work, social security, and even the right to life, etc., would
quickly be jeopardized. The same applies to the problem of excessive use of
fossil fuels, some means of transport, the use of pesticides and herbicides in
agriculture, etc.

On the other hand, it is indisputable that major environmental pollu-
tion can also result from force majeure, or certain natural phenomena, such
as earthquakes, floods, etc., so how can citizens be guaranteed the right to a
healthy environment when its violation can occur completely independently of
the state, and when it comes to major natural disasters, even the most devel-
oped countries cannot prevent them. Therefore, it is entirely clear that one
cannot speak of the right to a healthy environment, as the existence of a certain
right implies that a certain subject has the obligation to preserve such a right,
its protection or improvement, and in the context of human rights, this should
certainly be the state. Not to mention that such a right would logically imply
that there indeed exists a “healthy environment” in countries that recognize
this right to their citizens, but today in every modern country, a healthy envi-
ronment is possible only in certain regions and represents an exception rather
than the rule.

Moreover, as in many situations, environmental pollution can occur
completely independently of the state’s activities in such a way that the state
cannot prevent it, as is the case with major natural disasters, then it is unre-
alistic and impossible to a priori impose such an obligation on the state.
Furthermore, completely independent of any activity of the state, and even
people in general, there are parts, i.e., regions in every country that are less
or more healthy, conducive to life, etc. For example, the air is generally far
cleaner in the mountains than in the plains or in a swampy area. However, this
does not mean that states do not have certain obligations concerning the envi-
ronment, i.e., concerning citizens living in a particular natural environment.

States should generally have the obligation to prevent further pollution
of the environment, the duty to preserve parts of the environment that are still

well-known criminological and criminal-political phenomenon. It involves specific legis-
lative responses, often under pressure from the lay public and usually related to specific
cases in practice, where laws are quickly modified, often focusing on creating conditions
for “tightening legal penal policy.” This falls within a broader social phenomenon known in
criminology as “moral panic”, a term originally formulated in English and not entirely ad-
equate from the standpoint of the meanings of the noun “moral” and the adjective “moral”,
as well as the word “panic” in the Serbian language, but it has become quite established in
Serbia as well. For more on so-called moral panic, see: Hagan, Frank E. (2008). Introduc-
tion to Criminology — Theories, Methods and Criminal Behavior, 6th Edition. Thousand
Oaks, California: Sage Publications, 450.
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unpolluted, and the obligation to create a proper balance between the need for
development and the necessity that this development is not destructive to the
environment, the duty to create conditions for the expansion of environmen-
tally friendly technologies that minimally pollute the environment, etc.'

One could only possibly speak of the existence of a human right to an
“adequate environment,” i.e., an environment that is as little polluted as pos-
sible, which boils down to rational so-called environmental minimalism, but
it is not at all possible, except at a purely declarative level, to consider that a
person has an unconditional right to a healthy, preserved, completely unpol-
luted environment, as that would obviously be quite unrealistic.

On the other hand, a series of international acts and national regulations
are aimed at environmental protection, which in the modern world is done in
such a way as to find an appropriate balance between the need for necessary
activities that are essential but simultaneously associated with lesser or greater
environmental pollution (such as, for example, energy production by burning
fossil fuels, or using nuclear power plants,'' means of transport, etc.), and the
necessity to preserve the environment. Today, this is primarily achieved by
developing the concept of sustainable development, which boils down to cre-
ating conditions that give preference to so-called clean technologies, so that on
one hand, the current environmental pollution is reduced to a necessary mini-
mum, and on the other hand, at the same time, with appropriate measures and
procedures, the already existing pollution, which is often the result of not just
years but, considering the start of the industrial revolutions even centuries-
long pollution,' often of dramatic proportions, is reduced.

10 For more, see: Skuli¢, M. (2011). Medunarodnopravna zaitita Zivotne sredi-
ne — prava i obaveze drzave. Zbornik: ,, Prirucnik za zastitu Zivotne sredine ‘. Belgrade:
Udruzenje javnih tuzilaca i zamenika javnih tuzilaca Srbije, 105-140.

' Tn this regard, there are some very striking paradoxes. Advocates and supporters
of widespread use of nuclear energy argue that, on one hand, it is far safer today than it
used to be, while on the other hand, in practice, it is far less destructive to the environment
than the use of fossil fuels. This is particularly illustrated by comparing the level of usual
pollution (amount of carbon monoxide, degree of global temperature increase, etc.) result-
ing from the operation of thermal power plants that use coal or fuel oil, with the pollution
that occurs under normal circumstances from the operation of nuclear power plants, which
is indeed minimal.

However, the problem with nuclear power plants in this regard is similar to the story
of a cow that produces a lot of milk but eventually kicks over and spills all the milk. Just
one major incident at a nuclear facility (like the one in Chernobyl or later in Fukushima, Ja-
pan, and it is possible, unfortunately, to imagine even darker scenarios) can cause dramatic
environmental consequences that cannot be remedied for tens of thousands of years, which
from the perspective of our usual human lifespan appears more than daunting.

12 This historical component is significant even today. For instance, China is cur-
rently indisputably one of the largest global polluters, often facing sharp criticism in the
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Particularly significant in relation to the human right to a healthy envi-
ronment is the Convention on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environmental Matters (adopted
within the UN Economic Commission for Europe in Aarhus, 25 June 1998),
by which the contracting states committed to accept that every person has the
right to live in an environment adequate to their health and wellbeing, and the
duty, individually and in association with others, to protect and improve the
environment for the benefit of present and future generations.

To contribute to protecting the right of every person of present and
future generations to live in an environment adequate to their health and well-
being, the contracting parties guarantee the rights of access to information,
public participation in decision-making, and access to justice in environmen-
tal matters, whereby the contracting parties are required to ensure that their
public authorities, upon request, make environmental information available to
the public.'

States that have acceded to the Convention on Access to Information,
Public Participation in Decision-Making and Access to Justice in Environmen-
tal Matters have several basic duties, which simultaneously means that the
citizens of these states have the right to demand the fulfillment of the duties
that the states possess.'

international community. However, China asserts its right to industrial development, argu-
ing that such development comes with a cost, and that historically, other industrial powers
of their times were also major polluters. For example, the infamous “London smog” was a
consequence of England’s rapid industrialization.

Moreover, in the context of globalization, the wealthiest countries in the world, pri-
marily the USA along with numerous Western European nations, have relocated many of
their industrial operations (often significant polluters) to China and other countries com-
monly referred to as “developing countries.” This is because labor is considerably cheaper
there, and China has also become a major market (especially for automobiles, for exam-
ple). As a result, China, which has become a kind of global “workshop”, is not only at the
forefront of production but also significantly contributes to global pollution. This situation
serves as an excellent example of the need to consider the issue of responsibility not only
in terms of individual countries but also in relation to major global corporations. These
corporations have their industrial operations worldwide and strategically choose locations
characterized by cheap labor, a lack of insistence on workers’ social rights, and lenient en-
vironmental regulations.

13 For more, see: Etinski, R. (2010). Medunarodno javno pravo. Belgrade: Sluzbeni
glasnik, 405-406.

14 The Chernobyl disaster serves as a poignant reminder, especially for our country,
of the old wisdom that “history is the teacher of life”. Therefore, we must not forget the ac-
tions taken in response to the nuclear catastrophe in Chernobyl, Ukraine, which was part of
the USSR at the time of the reactor explosion on April 26, 1986.

The Chernobyl accident had severe consequences. Dozens of people involved in the
cleanup died from radiation exposure, and thousands were victims of radiation sickness. A
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These include the following basic duties, with correlative certain rights
of the citizens:"

1) States have the duty to make available to the public relevant informa-
tion about the state of the environment — correlative to this state duty, citizens
have the right of access to information, i.e., the right to receive information
upon their request.

2) States are obligated to have in their legal system, in addition to the
mechanism for making transparent information related to the state of the
environment, also appropriate legal mechanisms to challenge the decision by
which relevant information is not made available to a particular person — in
relation to this state duty, citizens have the correlative right to legal remedy in
case their request for relevant information is denied.

3) States are obligated to establish a system for obtaining information
about activities that may harm the environment, and in relation to this duty,
citizens have the right to use such a system upon request to become acquainted
with the information stored in it.

Finally, in theory, when it comes to international legal “instruments” that
regulate pollution processes that arise in various ways and sometimes have a
“transboundary character” — a certain activity can optionally: 1) be prohibited,
2) be dimensioned, so that it is allowed up to a certain extent, and beyond that,
it is prohibited, and 3) be selectively regulated.!'®

The Fundamentals of the Right to Environmental Protection
and the Fundamental Elements of Its Relationship
with Environmental Protection through Criminal Law

Environmental law represents a forward-looking legal discipline stud-
ied at numerous universities worldwide, and in European legal concepts, it
is typically referred to as “environmental law”: in German — Umweltrecht; in

large part of Ukraine, as well as Europe at large, suffered irreversible environmental pol-
lution. Unfortunately, at that time, Yugoslavia was also a victim of pollution through the
atmospheric transmission of radioactive particles, but the population was not properly in-
formed. The authorities were primarily guided by the need not to disturb the public. In Ser-
bia today, the Agency for Protection from Ionizing Radiation is now operating, which would
have to promptly inform the public about any increase in radiation levels. This is particu-
larly relevant today in light of the disaster at the Japanese nuclear power plant following an
earthquake and tsunami, which will undoubtedly have greater global consequences.

15 Skuli¢, M. (2011). Medunarodnopravna zastita Zivotne sredine — prava i obaveze
drzave. Zbornik: ,, Prirucnik za zastitu Zivotne sredine“. Belgrade: UdruZenje javnih
tuzilaca i zamenika javnih tuzilaca Srbije, 127.

1o Etinski, R. (2010). Medunarodno javno pravo. Belgrade: Sluzbeni glasnik, 559.
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French — droit de [’environnement; in English — Environmental Law; in Ital-
ian — diritto dell ambiente; in Portuguese — Dereito do Ambiente."” Moreover,
in contemporary legal systems of rule-of-law states, the last few decades have
seen a particular development in the criminal law segment of environmental
protection, which has gained its “terminological citizenship,” for example,
Umweltstrafrecht (German) or Environmental Criminal Law (English).'s

For some countries that are oriented toward Anglo-Saxon law, such as the
USA, strict liability is typical when it comes to the protection of the environ-
ment through criminal law. In fact, in the USA, the concept of strict liability is
not otherwise established factually as a form of liability, i.e., from the stand-
point of the formal exclusion of the mens rea element as a segment of the
general concept of a criminal offense contained in general substantive criminal
law. Rather, this concept is linked to the special part of criminal law and the for-
mulation of certain specific types of criminal offenses for which one is “strictly
liable,” i.e., where it is sufficient for the perpetrator to perform a specific action
(which constitutes a segment of the actus reus as the objective element of a
criminal offense), without the need for the perpetrator to also exhibit a specific
subjective relation to that action, as is otherwise necessary when dealing with
other usual types of offenses, which in American criminal law theory, is associ-
ated with one of the general divisions of criminal offenses into mala in se and
mala prohibita." Namely, American criminal law theory classifies those crimi-
nal offenses that are based on strict liability in the criminal law of the USA as
the most typical crimes that are of a mala prohibita character.

In the USA, offenses that are subject to strict liability are mainly
“regulatory type” offenses, such as those related to certain food, health, and
environmental standards.® Although literature justifiably emphasizes that
the existence of many different models of the protection of the environment
through criminal law implies that it is a relatively new phenomenon,*' it is
practically indisputable today that all contemporary legal systems recognize
certain forms of environmental offenses.

7 For more, see: Raki¢-Vodineli¢, V. (1995). Ekolosko pravo kao pravo coveka.
Pravni zZivot, no. 9. Belgrade, 245-265.

'8 Heine, G., (Hrsg.) (1997). Umweltstrafrecht in mittel — und stideuropdischen
Lénder. Freiburg im Breisgau: Max-Planck-Institut fiir ausldndisches und internationales
Strafrecht, VII.

19 Skuli¢, M. (2023). Krivicno pravo Sjedinjenih Americkih Drzava. Belgrade:
Sluzbeni glasnik, 56.

20 Sheb, J.M. (2011). Criminal Law and Procedure. Wadsworth, Belmont, CA, 86.

2! Faure, M., Heine, G. (2000). Environmental Criminal Law in the European Union.
Freiburg im Breisgau: Max-Planck-Institut fiir auslandisches und internationales Strafrecht,
1.
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When it comes to the European Union, in recent decades, there have
been marked legal efforts aimed at establishing strong cooperation in environ-
mental protection (e.g., the Stockholm Declaration),?? which has its evident
legal consequences in the field of substantive criminal law.”* Moreover, in
recent years, literature has also discussed the special place of environmental
protection within international criminal law. This tendency is particularly
noticeable following the experiences of the war that took place in the spring of
1991 between Iraq and multinational forces led by the USA, during which Iraqi
forces deliberately set fire to a number of Kuwaiti oil wells, leading to severe
environmental consequences® noting, of course, that Iraqi armed forces were
technically and technologically inferior to their wartime opponent (coalition
troops led by the USA), and the burning of oil wells was both an expression
of frustration due to military impotence and possibly an attempt to disrupt the
air strikes of the superior aerial forces of the attacker with the resulting smoke.

Doctrinally, it is considered that

113

...contemporary state organizations and modern legal systems in recent
decades have consistently constituted the right to a healthy environment as
one of the elementary human rights,”

and this right is also referred to as “a special personal right of every citizen.”*

Theory emphasizes that harming environmental balance, i.e., criminal
offenses against the environment, not only harms nature but also constitutes
an attack on human freedom.?” Somewhat euphorically, German literature also
highlights that the modern state must not only be economic and financial but
must also become environmental (Umweltstaat).®

2 Ipsen, K. (1990). Vélkerrecht. Munich: Verlag CH Beck, 843.

2 Principle 21 of the Stockholm Declaration, adopted at the United Nations Confer-
ence on the Human Environment held on June 16, 1972, states that countries, in accordance
with the UN Charter and the general principles of international law, have the sovereign
right to exploit their own natural resources pursuant to their own environmental policies.
However, they also have the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other states or to areas beyond the
limits of national jurisdiction.

2 Reichart, M. (1999). Umweltschutz durch volkerrechtliches Strafrecht. Frankfurt
am Main, Berlin, Bern, New York, Paris, Vienna: Peter Lang — Europdischer Verlag der
Wissenschaften, 1-3.

% Herdegen, M. (2000). Vélkerrecht. Munich: Verlag CH Beck, 319-320.

2 Kloepfer, M., (Hrsg.), (1994). Umweltstaat als Zukunft — juristische, 6konomische
und philosophische Aspekte, — CF Gethmann, Individuele Freihat und Umweltschutz aus
philosophischer Sicht. Bonn: Economica Verlag, 42.

27 Kloepfer, M., (Hrsg.), (1994). Umweltstaat als Zukunft — juristische, 6konomische
und philosophische Aspekte, — CF Gethmann, Individuele Freihat und Umweltschutz aus
philosophischer Sicht. Bonn: Economica Verlag, 67.

2 Ibid., 70.
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The evolutionary movement of state organization is similarly explained
— from a police to a legal and social state, which, with further development
and the aspiration for full respect of civil rights, must evolve into a so-called
environmental state.”

Of course, it is highly questionable to what extent such theoretical views,
like those mentioned above, boil down in practice to a list of good intentions.
This applies both generally to the legal aspects of environmental protection
and to the response of criminal law to environmental pollution, which, like
other forms of protection through criminal law, is fundamentally based on
general constitutional legal provisions. As always, response through criminal
law represents an ultima ratio mechanism in the function of environmental
protection. Finally, when it comes to constitutional legal norms related to envi-
ronmental protection (Article 74, paragraph 2 of the Constitution of Serbia),
they are, as always when it comes to constitutional provisions, largely norms
of predominantly declarative character®® but, of course, when a certain action
or omission amounts to harming or endangering the environment, and it has
the necessary degree of relevance in a criminal legal sense, the protection of
the environment through criminal law comes into play.

In a legal state, or a state characterized by the rule of law, the environ-
ment is protected and improved through various legal mechanisms, sometimes
even through criminal law, which, in this respect as well, has the wultima
ratio character.

The primary function of criminal law is its protective function in relation
to the most important goods and values that could be damaged or endangered
by specific criminal offenses. This means that “criminal law provides pro-
tection for all the more significant values of society.”! This applies also to

¥ Kloepfer, M., (Hrsg.), (1994). Umweltstaat als Zukunft — juristische, 6konomische
und philosophische Aspekte, — CF Gethmann, Individuele Freihat und Umweltschutz aus
philosophischer Sicht. Bonn: Economica Verlag, 3.

30 Certainly Of course, declarative appeals and commitments have always been pre-
sent, even within the most important legal regulations of our legal system. However, the
significant question that always arises is how much they are actually applied in practice.

Merely granting a person the right to a healthy environment does not make the en-
vironment healthier, cleaner, or more preserved; instead, it is necessary to create conditions
for the preservation and improvement of the environment through concrete and adequate
regulations and practices based on their application.

Specifically, norms contained in constitutional acts require their supplementary con-
cretization through the adoption of a series of other regulations, primarily regulations that
specifically protect the environment by creating certain rules of behavior for potential pol-
luters through the establishment of firm technical and technological criteria and standards,
then regulations that establish the protection of the environment through criminal law, as
well as other forms of sanctioning behaviors that disturb the environmental balance.

31 Babi¢, M., Markovi¢, 1. (2013). Krivicno pravo — opsti dio. Banja Luka: Faculty
of Law, University of Banja Luka, 23.
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the protection of the environment through criminal law, as a preserved envi-
ronment, or the preservation of the environment to an objectively possible
extent, is one of the societal goals associated with the human right to a healthy
environment.*

Modern criminal law achieves its protective function both by stipulat-
ing certain criminal offenses and by prescribing general norms related to both
objective and subjective characteristics of criminal offenses, bases for exclud-
ing unlawfulness, etc., but all this only under the condition of the existence
of the perpetrator’s guilt, where the degree of guilt is significant for sentenc-
ing.® Tt is particularly important to note that modern criminal law is based
on the principle of guilt.** In principle, this applies to the protection of the
environment through criminal law as well. As always, this form of protection
through criminal law, i.e., the protection of the environment through mecha-
nisms of criminal law, involves the action of both substantive criminal law
and procedural criminal law. This includes considering the direct link between
substantive criminal law and procedural criminal law. Finally, this is related to
the definition of procedural criminal law in a functional sense, directly related
to its purpose of existence, with direct reliance on the goal of substantive
criminal law.* Thus, in theory (C. Roxin) it is highlighted that:

32 In our criminal law theory, it is rightly noted that “the protection of the environ-
ment through criminal law, provided by numerous criminal offenses in Chapter XXIV of
the Criminal Code, is still not complete”. Thus, “they do not provide protection against
noise”, which means that this “important form of environmental endangerment is not crimi-
nalized by any other provision from secondary criminal legislation, and has remained at the
level of protection through misdemeanor law”. Stojanovi¢, Z., Peri¢, O. (2009). Krivicno
pravo — posebni deo, X111 edition. Belgrade, 260.

When it comes to protection from noise, the situation is different in some European
criminal/penal legislations. For example, in the German Criminal Code (StGB), the provi-
sions contained in Paragraph 325° provide for protection from noise as a specific form of
endangering/disrupting the environment.

In the first form of the criminal act of causing noise, vibrations, and non-ionizing
radiation (Para. 325a Abs. 1 StGB), it is stipulated that the perpetrator who, in the operation
of a facility, especially a power unit or machine, violates obligations under administrative
law and causes noise that is likely to harm the health of another outside the area belong-
ing to the facility, will be punished alternately with: 1) a prison sentence (deprivation of
liberty) of up to five years, or 2) a fine.

3 Roxin, C., Greco, L. (2020). Strafrecht — Allgemeiner Teil — Band I — Grundlage —
Der Aufbau der Verbrechenslehre, 5. Auflage. Munich: Verlag CH Beck, 1-2.

34 Jescheck, H. H., Weigend, T., (1996). Lehrbuch des Strafrechts — Allgemeiner
Teil, Fiinfte vollstellung neuberarbeitete und erweiterte Auflage. Berlin: Duncker & Hum-
blot, 24.

35 Skulié, M. (2022). Krivicno procesno pravo, XIII edition. Belgrade: Faculty of
Law, University of Belgrade, 5.
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“Substantive criminal law, whose fundamental rules are contained in
the Criminal Code, establishes the characteristics of punishable acts,* and
prescribes legal consequences (punishments and security measures) associ-
ated with the commission of a criminal offense. For these norms to fulfill
their function of creating fundamental conditions for peaceful coexistence
among people, in the event of a criminal offense being committed, they must
not only exist on paper. Primarily, a legally regulated procedure is needed
through which the existence of a punishable act can be established, and the
legally prescribed sanction can be implemented. Such a legally regulated
procedure can be understood in three aspects: its provisions must be for-
mulated in such a way as to appropriately support substantive criminal law
in being implemented; they must simultaneously establish the limits of the
criminal justice organs’ right to interfere in the protected freedoms of indi-
viduals; and they must ultimately create the possibility, through a legally
binding decision, to restore the disturbed legal peace.”’

Therefore, there is an organic connection between substantive crimi-
nal law and procedural criminal law, as well as between both procedural and
substantive criminal law and criminology, whose rules in practice enable the
efficient discovery, clarification, and proof of criminal offenses in general,
including those criminal offenses related to the environment, or those that
facilitate the protection of the environment through criminal law. Addition-
ally, both fundamental branches of criminal law, observed in its “totality,”
meaning both substantive and procedural criminal law, have their strict con-
stitutional foundation. This also applies to the protection of the environment
through criminal law, based, among other things, on the effect of relevant con-
stitutional norms that generally create the overall legal environment of a state
characterized by the rule of law, within which all relevant forms of protection
of the right to a healthy environment are realized.*®

3% When it comes to the current Serbian criminal law system, punishable actions
should be understood to include actions (commission or omission, i.e., punishable neglect)
that constitute the commission of a crime or participation in a crime, as well as actions that
represent a significant characteristic of a misdemeanor, or an economic offense, as specific
types of delicts. In a broader sense (especially in the context of the ne bis in idem principle
in light of the case law of the European Court of Human Rights, which is also accepted
by the Constitutional Court of Serbia), this could sometimes include other types of delicts
when they are punishable with relatively severe sanctions, such as cases of disciplinary
punishment of convicted individuals, but also some other disciplinary procedures, as in
certain situations some measures that objectively have a penal character, even though they
are not formally formulated as penalties/sanctions.

37 Roxin, C. (1998). Strafverfahrensrecht, 25. Auflage. Munich: Verlag C.H. Beck,
1-2.

% As indicated by the title of Chapter XXIV of the Criminal Code of Serbia, which
is dedicated to the protection of the environment, the legislator aims, through the creation
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The environment can be viewed in a broader and a narrower sense,
which has implications for criminal law because some of the criminal offenses
in Chapter XXIV of the Criminal Code relate to the protection of the environ-
ment in a broader sense, while others protect the environment through criminal
law in a narrower sense.*

According to the extensive definition formulated by the UNEP Expert
Group®, the environment

“...includes biotic and abiotic components, including air, water, soil, flora,
and the ecosystem created by their interaction and may also include cultural
heritage, landscape features, and a comfortable living environment,”

while according to the restrictive definition contained in the Stockholm Decla-
ration of 1972, the environment

of this group of criminal offenses, to protect the environment as such, meaning in a kind of
"totality", within the operation of criminal law in its predominantly protective function in
relation to the fundamentally most important social goods and values.

3 1t is indeed more accurate and logical to define the environment in broader terms
because, in the civilized world, especially in the modern era, it is difficult, if not practically
impossible, for a clean or completely "intact" environment to exist, reduced only to exter-
nal and natural elements, without any human influence.

It is virtually impossible for the environment to merely serve as a backdrop for hu-
man activities without being modified by them in some way, to a lesser or greater extent.
This modification usually involves adapting certain elements of the environment to human
needs or altering the environment to some degree and in certain ways due to human activi-
ties. These activities, as a byproduct or as their goal and purpose, change the environment
in which they are carried out.

For instance, even in the deepest parts of the Amazon rainforest, where there are
practically no humans (though such areas are now quite rare, and even there, where there
are no modern humans, there typically are so-called indigenous peoples), there is still a
certain human impact on the environment. For example, the Earth's atmosphere is largely
unique, and although there are parts of the atmosphere that are more or less polluted, it
is impossible to identify any part of the atmosphere that is not at least partially polluted.
Thus, even the part of the atmosphere above completely uninhabited rainforest areas is, to
some extent, modified by human activity in the form of certain (in this case, quite insignifi-
cant, but nonetheless real) pollution.

On the other hand, if there are absolutely no results of human activities, even minor
ones, in a certain natural area, then such an environment would not practically be consid-
ered an environment from the human perspective. Humans create the concept of the envi-
ronment for its protection, and in this case, there would be no need for any protection, nor
would there be a need to classify such an environment under any legal category.

40 United Nations Environmental Program. For more, see: https://www.unep.org/
interactives/things-you-can-do-climate-emergency/?gclid=EAlalQobChMIpr2xntzT gIVF-
cDVChINjwvuEAAYASAAEgIfifD BwE. Accessed May, 1 2023.
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“...provides physical sustainability to humans and offers the opportunity for
intellectual, moral, social, and spiritual progress.”!

Broadly understood, the environment represents an appropriate unity
and relevant combination of external, physical, and naturally existing ele-
ments, as well as those elements that result from human activities, which are
essentially just a certain extension of those previously existing natural, or
physical elements, whether through their combination, creation of new ele-
ments, appropriate division or multiplication, physical or chemical action on
them, or in any other way that amounts to their modification.

Narrowly understood, the environment implies exclusively external
physical elements that represent only an appropriate natural setting, an appro-
priate natural ambiance, or a natural framework for human action.

In general terms, protection of the environment through criminal law
implies protecting the environment from certain forms of destructive action
against it through criminal law norms, primarily related to pollution of the
environment to a degree high enough to warrant a corresponding reaction of
criminal law, but this includes other forms of “attacks” on environmental ele-
ments as well.*?

Environmental pollution involves any human action that destructively
impacts the environment, compromising its integrity or quality, whether by
releasing substances or energy into the environment (for example, discharging
liquids, gases, creating chemical vapors, combustion products, radioactive or
ionizing radiation, etc.), or through certain destructive mechanical actions on
the environment (for example, devastating deforestation, creating landfills, accu-
mulating waste, etc.), resulting in danger or concrete adverse consequences for
human life and health, causing damage to other living beings and ecosystems, or
disrupting the legal and legitimate use of natural resources, or disturbing exist-
ing natural conditions and ambiance for life and production in a specific area.*

4 Kreca, M. (2010). Medunarodno javno pravo, Fourth Revised Edition. Belgrade:
Faculty of Law in Belgrade, 639.

4 Skuli¢, M. (2001). Krivicnopravna zastita Zivotne sredine — dokazni aspekti. Bel-
grade: Pravni Zivot , no. 9, Volume I, 257-280.

4 If environmental pollution extends across the territories of multiple countries, or
encompasses border areas, then this constitutes environmental incidents with an interna-
tional component, which requires the existence of special regulations at the international
legal level. This represents a specific case of transnational/multinational environmental
delicts/incidents. Already in the second half of the 19th century, bilateral, as well as mul-
tilateral international treaties on boundary waters were established, which included rules
for the protection of fish from pollution. The relatively rapid development of environmen-
tal protection from pollution at the international level became especially pronounced after
World War II, when a whole series of very significant sources of international law related to
environmental protection emerged.
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When it comes to criminal offenses protecting the environment, today,
regarding the determination of their protective object, it is no longer contro-
versial in theoretical terms or according to legislative systematics that they
do not protect certain typical legal goods — human life and health (from some
forms of attacks on them, realized by endangering the environment or inflict-
ing environmental damage in general). Rather, these criminal offenses protect
a particular good that can be considered independent from the standpoint of
the need for protection, including through criminal law norms, which is the
environment as such, or the human right to an environment that would be pre-
served to the greatest possible extent.

The protective object of criminal offenses against the environment,
therefore, is no longer the protection of classical goods through criminal law,
such as life and body, which are often harmed or endangered and thus by envi-
ronmental criminal offenses. Rather, it is the environment itself. It is therefore
considered that the protective object of these criminal offenses is the environ-
ment as an independent good, which essentially boils down to the protection of
“the right of man to a preserved environment.”* Moreover, “criminal offenses
that protect the environment along with some other primary protective object
have been known in criminal legislation for a long time,” including criminal
offenses against human health, criminal offenses against the economy, against
general safety, and other criminal offenses.* Given the significant importance
of the environment as such, and the importance of its preservation, especially
in the era of major industrial, technical and technological, and other chal-
lenges that are potentially or currently relevant to destructive actions directed
against the environment, all modern criminal legislations now prescribe spe-
cial “environmental criminal offenses,” such as criminal offenses against the
environment in Serbian criminal legislation. Such criminal offenses were first
established in 1977, in the former SFRY, at the level of the republican and pro-
vincial criminal legislations. Criminal offenses of this type remained in the last
Yugoslav criminal code, in the Criminal Code of the FRY, and now exist in all
countries that emerged on the territory of the former SFRY.

One of the characteristics of certain criminal offenses against the envi-
ronment in Chapter XXIV of the Criminal Code is that they are delicti propria,
meaning they cannot be committed by just anyone. They can only be commit-
ted by a person who has the appropriate status, which is most often an official
or responsible person, as is the case with the criminal offenses of failing to
take measures to protect the environment (Article 261 of the Criminal Code)
and illegal construction and commissioning of facilities and installations that

4 Stojanovi¢, Z. (2022). Komentar Krivicnog zakonika, 12. revised edition. Bel-

grade: Sluzbeni glasnik, 860.
4 Stojanovi¢, Z. (2008). Krivicno pravo. Podgorica: CID, 531.
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pollute the environment (Article 262 of the Criminal Code). In criminological
terms, such criminal offenses can also fall into the category of white-collar
crime, and in some situations, when it comes to legislations that recognize
such a possibility, then legal entities can also be held responsible for these
criminal offenses. Moreover, most of the criminal offenses against the envi-
ronment contained in Chapter XXIV of the Criminal Code are of a blanket
nature. This particularly concerns classical types of such offenses, like the
basic environmental offense, which is environmental pollution. This is most
often done through appropriate by-laws that regulate in detail the permissible
level of emissions of certain substances harmful to the environment, prohibit
certain activities that are destructive to the environment, regulate the response
in case of accidents in industrial installations, define procedures for mitigat-
ing existing environmental damage, and govern waste management in general,
especially hazardous waste, such as medical waste, etc.

CONSTITUTIONAL CHARACTER OF THE RIGHT
TO A HEALTHY ENVIRONMENT IN SERBIA

The right to a healthy environment finds its declarative foundation pri-
marily in constitutions and other supreme legal-political acts.*® For instance,
Article 52, paragraph 1 of the former Constitution of the Federal Republic of
Yugoslavia stated that “man has the right to a healthy environment,” along
with the right to “timely information about its state.” Similarly, Article 31 of
the former Constitution of the Republic of Serbia established that man has the
right to a healthy environment, imposing a duty on everyone to protect and
improve the environment in accordance with the law. The right to a healthy
environment is also prescribed by the current Constitution of Serbia.

The Constitution of Serbia prescribes in Article 74, paragraph 1, that
everyone has the right to a healthy environment, as well as to timely informa-
tion about its state. When it comes to the right to a healthy environment, it is
largely a “declarative norm,” as the constitutional legislator cannot realistically

¢ In a declarative sense, Montenegro has gone even further, as its Constitution states
that it is a "democratic, social, and environmental state," which, of course, in practice
mostly boils down to a strictly, or at least dominantly declarative level. This is explained
in Montenegrin constitutional law theory as follows: "The Constitution of Montenegro is
one of the few that contains a provision on the environmental state, which is intended to
oblige the state itself, legal entities and individuals, other institutions and entities on its ter-
ritory, to respect and preserve natural resources and to act responsibly when it comes to the
environment." Vukcevi¢, M. (2015). Komentar Ustava Crne Gore. Podgorica: Mediteran
University, 53.
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absolutely guarantee the right to an environment that is definitely and even
absolutely healthy, as this essentially depends on numerous non-legal fac-
tors. For example, the environmental state cannot be equally healthy in large
cities, especially during the heating season or in industrial centers, compared
to mountainous areas where there is no industry, etc.

The state of the environment largely depends on some geographical and
climatic factors, so the norm contained in Article 74, paragraph 1 of the Con-
stitution of Serbia, should be understood as the intention of the constitutional
legislator to provide everyone with a healthy environment to the extent that is
objectively possible and, at the same time, prevent any unnecessary pollution
of the environment which, in addition, implies protection of the environment
through criminal law from some particularly severe forms of its pollution.

The Constitution treats everyone (everybody), especially citizens and
institutions of the Republic of Serbia, as accountable for the protection of
the environment (Article 74, paragraph 2 of the Constitution of Serbia), and
additionally imposes a duty on everyone to preserve and improve the environ-
ment (Article 74, paragraph 3 of the Constitution of Serbia). This is generally
in line with the principle idea/tendency that “respect for the Constitution and
laws is the duty of all individuals and institutions in every state based on the
rule of law.”’

The Role of the Constitutional Court
in the Protection of the Environment

The role of the Constitutional Court of Serbia is very important and
exceptionally specific, both in general in the legal system of Serbia and in
its criminal law segment. It should be noted that the Constitutional Court of
Serbia is not a supreme court or a court above other courts in the Serbian legal
system, and it is not even part of the regular judiciary within the constitutional
framework of the separation of powers.*® This is the case despite the fact that
the Constitutional Court has the authority, in some instances, to annul deci-
sions of ordinary courts, even those of the Supreme Court of Cassation, which
is the highest court in the judiciary, when deciding on certain constitutional
appeals. However, even then, the decisions of the Constitutional Court of
Serbia do not definitively resolve anything but merely formally remove from

47 Vukéevi¢, M., Armenko, S. (2023). Komentar Zakona o Ustavnom sudu Crne
Gore. Podgorica: JU Official Gazette of Montenegro, 15.

# For more, see: Skuli¢, M. (2018). Uloga Ustavnog suda u krivi¢nopravnom seg-
mentu pravnog sistema Republike Srbije. Bilten Vrhovnog kasacionog suda no. 2/2018,
205.
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the legal system what the Court has deemed unconstitutional or has identified
as a violation of a constitutionally guaranteed right, leaving it to the ordinary
courts to substantively resolve the specific case.

The so-called declarative decisions of the Constitutional Court of Serbia
are also important. Additionally, when deciding in the process of normative
control of general legal acts, the Constitutional Court can eliminate from the
legal order general legal acts of a lower rank than certain laws when they are
not in accordance with relevant laws, and it can annul legal provisions that do
not comply with the Constitution, i.e., relevant constitutional provisions.

It should always be borne in mind that although the Constitutional Court
is not part of the judiciary in the constitutional system of separation of powers,
it is certainly a court in a sui generis sense, which means even when it comes
to constitutional appeals regarding the protection of constitutionally guaran-
teed rights and freedoms. However, the Constitutional Court is not a court
of last instance; it should not engage in determining/assessing the factual
situation, nor should it generally negate the free assessment of evidence by
ordinary courts, as expressed in their final decisions.*

The role of the Constitutional Court in environmental protection,
according to the basic jurisdiction of the Constitutional Court, is directed in
two ways, or boils down to two types of actions by the Constitutional Court of
Serbia. These are:

1) Normative control of certain general legal acts, from the standpoint of
their constitutionality and legality, and

2) Decision-making by the Constitutional Court on relevant constitu-
tional appeals in the realm of possible violations of the constitutional right to a
healthy environment.

Normative Control by the Constitutional Court in the Area
of Protecting the Right to a Healthy Environment

In the case law of the Constitutional Court, there have been only a few
cases of normative control in the area of protecting the right to a healthy envi-
ronment, which is quite indicative in itself. Furthermore, only a couple of
decisions by the Constitutional Court in the area of protecting the right to a
healthy environment are of any relevant significance when it comes to norma-
tive control of constitutionality and legality by the Constitutional Court.

One interesting decision is related to the prohibition of constructing
nuclear power plants. The Constitutional Court received an initiative and an

4 Skuli¢, M. (2018). Uloga Ustavnog suda u kriviénopravnom segmentu pravnog
sistema Republike Srbije. Bilten Vrhovnog kasacionog suda no. 2/2018.
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addition to the initiative to assess the constitutionality of the Law on the Pro-
hibition of Construction of Nuclear Power Plants in the Federal Republic of
Yugoslavia (Official Gazette of the FRY, No. 12/95 and Official Gazette of the
RS, No. 85/05).%° The initiative stated that the contested Law is inconsistent
with the provision of Article 83 of the Constitution of the Republic of Serbia
because it restricts free entrepreneurship, given that “one of the three prevail-
ing sources of energy is outlawed.” Furthermore, the contested Law restricts
free competition in the energy sector and contributes to monopolistic behavior
by public enterprises in the energy sector, thereby violating the provisions of
Article 84 of the Constitution.

For assessing the constitutionality of the contested Law, the provisions
of the Constitution of the Republic of Serbia that establish the following were
significant:

— Everyone has the right to a healthy environment and to timely and
complete information about its state, and everyone, especially the Repub-
lic of Serbia and the autonomous province, is accountable for the protection
of the environment and is obliged to preserve and improve the environment
(Article 74);

— Entrepreneurship is free and may be restricted by law to protect human
health, the environment, natural resources, and the security of the Republic of
Serbia (Article 83);

— The Republic of Serbia regulates and ensures a system of environ-
mental protection and improvement, production, trade, and transportation of
weapons, poisonous, flammable, explosive, radioactive, and other hazardous
substances (Article 7, point 9);

— All laws and other general acts enacted in the Republic of Serbia must
be in accordance with the Constitution (Article 194, paragraph 3).

In the decision of the Constitutional Court, which did not accept the
initiative to initiate proceedings to determine the unconstitutionality of the
Law on the Prohibition of Construction of Nuclear Power Plants in the Fed-
eral Republic of Yugoslavia®! the claims of the initiator that the contested
Law on the Prohibition of Construction of Nuclear Power Plants in the Fed-
eral Republic of Yugoslavia® violates the constitutional principle of freedom
of entrepreneurship under Article 83 of the Constitution were unfounded.

50 The law prohibiting the construction of nuclear power plants in the Federal Re-
public of Yugoslavia was passed by the Federal Assembly, at the session of the Council of
Republics on February 28, 1995, and at the session of the Council of Citizens on March 2,
1995.

ST Decision [Uz-1575/2010, dated April 20, 2011, published in the Official Gazette
of the RS, no. 50/2011.

52 Official Gazette of the FRY, no. 12/95. and Official Gazette of the RS, no. 85/05.
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According to this constitutional norm, the legislator is authorized to limit the
freedom of entrepreneurship through its regulations in situations where the
legislator deems it necessary to protect human health and the environment and
ensure the security of the Republic of Serbia, which was done by enacting said
law. According to the finding of the Constitutional Court, the contested Law
also does not violate free competition by creating or abusing a monopolistic
or dominant position in the market, as incorrectly believed by the initiator,
because the limitation on the use of nuclear energy is regulated with the aim of
protecting the environment from possible nuclear incidents, which is a consti-
tutional obligation of the Republic of Serbia.

The decision of the Constitutional Court [U0-49/2009 is also noteworthy,
which determined that certain provisions of the Ordinance on the Protection of
the “Sargan Mokra Gora” Nature Park were not in accordance with the Consti-
tution, ratified international treaty, and law. The essence of this decision is that
the Constitutional Court states that the Government of the Republic of Serbia
has the right to regulate the issue of construction and activities in a specific
nature park, but the Government, in some provisions of its Ordinance, did so
in a manner that was contrary to other constitutional rights, primarily the right
to peaceful enjoyment of property, or the right to property, which can be con-
stitutionally acceptable limited, but only by law, not by ordinance.

The decision of the Constitutional Court [Uo0-321/2013 is interesting in
the context of environmental debates that have escalated in recent years, which
determined that the Decision on the Conditions for the Construction of Mini
Hydroelectric Power Plants in the Municipality of Kosjeri¢ was not in accord-
ance with the Constitution and the law, because such a decision was made
by the Municipal Council, which, in accordance with the Law on Local Self-
Government, does not have the right to make such types of decisions.

Deciding on Constitutional Appeals in the
Area of Protecting the Right to a
Healthy Environment by the Constitutional Court

The Constitutional Court, in principle, cannot/should not engage in
establishing facts. In proceedings before it, the principles of orality and imme-
diacy do not fully apply as in a typical court procedure. This means that the
Constitutional Court is not, of course, capable of acting like a regular court
that is part of the judiciary®® within the constitutionally established system of

3 According to Article 142 of the Constitution of Serbia, judicial power belongs
to the courts which are independent. Judicial power is unified within the territory of the
Republic of Serbia, and court decisions are made in the name of the people. It is gener-
ally considered that "the method of selection (appointment) of judges is one of the main
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separation of powers. In our constitutional law theory, this is explained by stat-
ing that “judicial power is a branch of state power that authoritatively, by the
force of state power, resolves disputes in law,” where:

“... it is within the jurisdiction of the judiciary as a form of state action to
authoritatively state what the law, right, and justice are and to impose, and in
some systems of power, to apply, sanctions.”*

The Constitutional Court is a court in a sui generis sense, meaning
primarily that it is not part of the judiciary in the constitutional system of
separation of powers. However, under certain conditions stipulated by both
the Constitution itself and the Law on the Constitutional Court, the Constitu-
tional Court resolves certain “disputed issues” raised by specific constitutional
appeals, and like the courts that are part of the judiciary, “authoritatively states
what the law, right, and justice are,” but only and exclusively if there is a
certain violation of one of the constitutionally guaranteed rights, or an appro-
priate constitutional legal basis. This also applies to the Constitutional Court’s
decisions in proceedings initiated by constitutional appeals in the area of pro-
tecting the right to a healthy environment.

In some cases, such as in the case of constitutional appeal Uz-1424/2008,
the Constitutional Court decided on a specific environmental issue that was the
subject of other proceedings, which took so long to resolve that the right of
the constitutional appeal petitioner to a «trial within a reasonable time» was
violated. In the specific case, the petitioner of the Constitutional appeal sued
Elektrovojvodina because the proximity of a transformer station and elec-
tric cables buried in the ground beneath the house and along the outer wall
of the house impaired her health condition. As the proceedings before the
regular court took unreasonably long (which is always predominantly guestio
facti), the Constitutional Court found a violation of the petitioner’s right to
a trial within a reasonable time. Here, no violation of the right to a healthy
environment was established, but when making its decision, the Constitu-
tional Court considered relevant legal provisions of this kind contained in the
Constitution and based its decision on the analysis of the following constitu-
tional provisions:

1) Article 32, Paragraph 1 of the Constitution, whose violation was indi-
cated by the constitutional appeal, establishes that everyone has the right to a
public hearing before an independent and impartial court established by the
law within reasonable time which shall pronounce judgement on their rights

institutional guarantees of the judiciary's independence." For more, see: Petrov, V. (2022).
Ustavno pravo Belgrade: Faculty of Law, University of Belgrade, 146.

3 Markovié, R. (2022). Ustavno pravo, 26th edition. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 514.
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and obligations, grounds for suspicion resulting in initiated proceedings and
accusations brought against them;

2) Article 74 of the Constitution, which establishes that everyone has
the right to a healthy environment and to timely and complete information
about its state (Paragraph 1), that everyone, especially the Republic of Serbia
and the autonomous province, is accountable for protecting the environment
(Paragraph 2), and that everyone is obliged to preserve and improve the envi-
ronment (Paragraph 3), as well as

3) Article 32 of the Law on Environmental Protection (Official Gazette
of the RS, Nos. 135/04, 36/09, and 72/09), which stipulates that protection
from radiation is implemented by applying a system of measures to prevent
endangering the environment and human health from the effects of radiation
originating from ionizing and non-ionizing sources and to eliminate the conse-
quences of emissions that radiation sources emit or can emit, and that a legal
and natural person may produce, perform, and use sources of ionizing and
non-ionizing radiation under prescribed conditions and in a prescribed manner.

In the relatively small number of constitutional appeals filed with the
Constitutional Court based on the petitioner’s claim that their constitutional
right to a healthy environment was violated, as well as certain constitutional
rights sometimes associated with that right, such as the right to health care
and information, but also the right to property, etc., there is a prevalence con-
stitutional appeals related to the position of high-voltage pylons and certain
inconveniences of potential environmental significance, such as electromag-
netic radiation, which then occurs in people whose residential buildings are in
immediate/potentially excessive proximity to these pylons or the power grid.
Thus, in case UZ 7702/2013, the Constitutional Court made a decision accept-
ing the constitutional appeal due to the violation of the right to a fair trial in
connection with the violation of the right to a healthy environment under Arti-
cle 74 of the Constitution and annulled the judgments of the regular courts.
The specific case involved the impact of a power grid on people living nearby,
where the regular courts did not sufficiently explain whether the relevant
by-laws regulating the permissible level of electromagnetic or non-ionizing
radiation were respected in a constitutionally acceptable manner.
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INTERNATIONAL LEGAL COMPONENT OF ENVIRONMENTAL
PROTECTION AND ITS INFLUENCE
ON CRIMINAL LAW MECHANISMS OF AN
ENVIRONMENTAL NATURE

The formal sources of international environmental law are essentially
the sources of international law, established by Article 38 of the Statute of
the International Court of Justice. Thus, it is unjustified to assume there are
specific sources of international environmental law because they are based on

“...the unacceptable logic of the positivist school of environmental law as a
self-contained regime, existing independently of general international law”.

The sources of international public law are quite diverse and heteroge-
neous, and they include customary international law (international customary
rules), general legal principles, case law and doctrine of public international
law, and international treaties.>

Regarding the international legal component of environmental protection
according to the legal system of Serbia and within the legal order of Serbia,
it is important to consider relevant constitutional norms. According to Article
194, Paragraph 4 of the Serbian Constitution, ratified international treaties and
generally accepted rules of international law are part of the legal order of the
Republic of Serbia, but the Constitution of Serbia takes precedence over rati-
fied international treaties, as they may not be in noncompliance Constitution.

Constitutional provisions also establish that laws and other general acts
adopted in the Republic of Serbia may not be in noncompliance with ratified
international treaties and generally accepted rules of international law.

Key International Legal Acts/Sources of Environmental Law

The most significant international sources of environmental law/inter-
national legal acts, i.e., environmental protection laws, are treaties that can be
divided into two main types:

1) Bilateral, where two states mutually commit or enter into an appropri-
ate contractual relationship whose subject is the regulation of environmental
protection, compensation for environmental damages arising when the source

55 Etinski, R. (2010). Medunarodno javno pravo. Belgrade: Sluzbeni glasnik, 640.

¢ For more about sources of public international law, see: Kreca, M. (2010).
Medunarodno javno pravo, Fourth Revised Edition. Belgrade: Faculty of Law in Belgrade,
76-107.
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of pollution is on the territory of one of the contracting parties, issues of appli-
cable law in environmental disputes with a foreign element, etc.; and

2) Multilateral, where several states mutually commit in relation to rel-
evant environmental issues with a foreign element, which technically involves
certain conventions that come into effect in accordance with usual ratifi-
cation rules.

A number of international treaties address various aspects of environ-

mental and nature protection in general, including (listed chronologically):%’

— White Lead (Painting) Convention (1921),

— International Convention for the Protection of Birds (1950),

— Plant Protection Convention (1951),

— International Convention for the Prevention of Pollution of the Sea
by Oil (1954),

— Geneva Conventions on the Law of the Sea (1958),

— International Convention on the Liability of Operators of Nuclear
Ships (1962),

— Vienna Convention on Civil Liability for Nuclear Damage (1963),

— Treaty on the Prohibition of Experiments with Nuclear Weapons in the
Atmosphere, in Outer Space and Under Water (1967),

— International Convention on Intervention on the High Seas in Cases of Oil
Pollution Casualties (1969)

— International Convention on Civil Liability for Oil Pollution Damage (1969)

— Convention on Wetlands of International Importance, Especially as Water-
fowl Habitats (1971)

— Convention concerning Protection against Hazards of Poisoning Arising
from Benzene (1971)

— Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor and
in the Subsoil thereof (1971)

— Convention concerning the Protection of World Cultural and Natural Herit-
age (1972), etc.

57 Krivokapi¢, B. (2010). Leksikon medunarodnog javnog prava. Belgrade: Sluzbeni
glasnik, 1171-1172.
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Activities of the United Nations for
Global Environmental Protection at the International Level

The United Nations has demonstrated its commitment to environmental
protection at the global international level by establishing a specialized organi-
zation focused on environmental issues within international legal frameworks,
known as the United Nations Environment Programme (UNEP). 8

Moreover, of particular significance regarding the UN’s commitment to
environmental protection is the increasing international legal understanding
of environmental protection as the need to safeguard one of the vital human
rights. Today, there is a clear (at least declarative) tendency to consistently
protect universal human rights.*

United Nations Framework Convention and Kyoto Protocols

The issue of global warming and climate change® is addressed by the
significant United Nations Framework Convention on Climate Change, whose
primary goal is to reduce the emissions of gases that produce the “greenhouse
effect” and contribute to the so-called global warming of the planet, which is
considered the most serious global environmental problem today.

The state parties to the 1992 United Nations Framework Conven-
tion continued negotiations in subsequent years to specify state obligations
regarding the reduction of carbon monoxide and other gas emissions into the

58 Ipsen, K. (1990). Volkerrecht. Munich: Verlag CH Beck, 839.

% Brownlie, 1. (1999). Principles of Public International Law. Oxford, New York:
Oxford University Press, 568.

® However, there are also very reputable scientists who quite convincingly argue
that global warming is a perfectly normal phenomenon in the cyclical alternation of differ-
ent global climate conditions on our planet, and that there have been many such changes in
the past and there will be more in the future, completely independent of any human activ-
ity, or with a negligible impact of human activities on such cyclical and regular changes.

For example, our famous scientist Milutin Milankovi¢ is world-renowned for his
theory of regular climate changes (whose occurrence, or alternation, can be very precise-
ly calculated mathematically), according to which, in about ten thousand years, humanity
could probably step into a new ice age.

Some experts (who are, however, in the minority), claim that the overall effect of
human activities in relation to climate change is quite negligible compared to natural cycles
and the impact of normal natural events, such as major volcanic eruptions and, in general,
massive tectonic changes. These theories have gained importance in recent years, after it
was discovered that a number of "top" climatologists deliberately "manipulated" data on
the rise in global temperature, i.e., global warming, in such a way, by further dramatizing
the climate situation on Earth, to essentially fraudulently justify increased investments in
their expert activities, and thus enable or justify the funding of new projects dedicated to
the impact of humans on global warming.
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atmosphere. This led to the adoption of certain international legal instruments,
the most important of which were the 1997 Kyoto Protocols.®! These Protocols
established specific duties for states until 2012.%

Paris Agreement

One of the most internationally significant agreements today is the mul-
tilateral agreement concluded in Paris (Paris Agreement), which emerged
from the United Nations Conference held in Paris in November and December
2015. This conference was part of the 21st annual session of the UN Climate
Change Conference, held periodically since 1995 to achieve the objectives set
in the United Nations Framework Convention on Climate Change, adopted in
1992 at the Summit held in Rio de Janeiro, Brazil.®

The Paris Agreement became binding when it was ratified by 55 coun-
tries that collectively account for at least 55% of global greenhouse gas
emissions, which occurred on November 4, 2016.%

The Paris Agreement sets three main objectives:®

1) States are obliged to limit the average global warming of the Earth to
significantly less than two degrees Celsius compared to the “pre-industrial era”;

2) The ability of states to adapt to climate change must be strengthened,
establishing it as a goal equally important as reducing the emission of green-
house gases; and

3) It is necessary to align financial-economic objectives with the goal of
reducing global warming.

" The rules adopted in Marrakesh in 2001 are very significant, as they have resolved
certain practical issues important for the implementation of the Kyoto Protocol.

2 The basic principle of the Kyoto Protocol was the acknowledgment that
responsibility for global environmental pollution and the production of the greenhouse
effect is essentially common, yet significantly varies depending on how much certain
countries have contributed to environmental pollution in the past, i.e., to what extent they
have contributed to gas emissions due to their level of industrialization, and how much they
currently do. Since the largest quantity of carbon monoxide and other gases, which are the
products of combustion and certain technological and industrial processes, largely originate
from the most developed countries, the highest degree of responsibility for reducing gas
emissions in the future has been imposed on them. This fundamental principle of the Kyoto
Protocol is essentially relevant in the currently active Paris Agreement.

¢ Source: https://www.consilium.europa.eu/de/policies/climate-change/paris-agree-
ment/, accessed on October 10, 2023.

¢ Source: https://www.bmwk.de/Redaktion/DE/Artikel/Industrie/klimaschutz-abkom
men-von-paris.html, accessed on October 10, 2023.

% Jbid.
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CONCLUSION

A healthy environment is of immense importance in modern states,
which face, among other challenges, significant environmental problems.
Environmental pollution issues are fundamentally global, meaning that despite
efforts by developed countries to relocate so-called dirty technologies beyond
their borders, primarily to third-world countries, the most dangerous forms of
environmental imbalance still impact the environment of affluent countries.
This behavior and reasoning by corporations from powerful industrial nations
not only clearly indicate that no means are spared in the race for profit but also
highlight a certain naivety in all attempts to fully transfer the cost of indus-
trial development and, consequently, environmental pollution to someone else.
However, it is a fact that the immediate consequences of environmental disas-
ters are borne by those who are spatially and environmentally most exposed to
this pollution.

The immense importance of the protection of the environment through
criminal law stems from the enormous significance of a healthy and preserved
environment for human health. A preserved environment is also crucial for
maintaining fundamental humanity, as humans, despite significant technologi-
cal advancement, are essentially part of nature. This implies that humans must,
to the greatest possible extent, preserve nature and refrain from relentless
destructive actions towards the environment or nature in a broader sense, which
is often sacrificed for economic development, associated standards, etc.®

The protection of the environment through legal norms, both con-
stitutional and those from other branches of law, such as misdemeanor and
criminal law, is often generally associated with pronounced demagoguery and
frequently amounts to a sort of camouflage, primarily to protect the interests of
powerful industries, prioritize economic development, etc.

Criminal law, even concerning environmental protection, is not only
strictly based on relevant constitutional provisions but also has a distinctly
ultima ratio character. It should always be considered better if effective
environmental protection can be achieved without resorting to criminal law
repression, which here, as elsewhere, represents a last resort in protecting the
most important legal goods/values from the most severe forms of violation and
endangerment.

The role of the Constitutional Court of Serbia in environmental pro-
tection is directly linked to the court’s general jurisdiction, which concerns
both effective normative control of constitutionality and legality and efficient

66 Skuli¢, M. (2023). Osnovne karakteristike i dominantan ratio legis kriviénopravne
zastite zivotne sredine. Zbornik ,, Kaznena reakcija*, Part XIII. Belgrade: Faculty of Law,
University of Belgrade, Edition Crimen, 10-13.
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protection of fundamental human rights and freedoms in the context of the
court’s decision-making in constitutional appeal procedures.

The case law of the Constitutional Court of Serbia in environmental
protection is still very sparse, both in terms of normative control of general
legal acts and in deciding on constitutional appeals related to potential viola-
tions of the right to a healthy environment. This, in itself, does not necessarily
have to be problematic or indicative of a specific anomaly in our legal system,
but it is quite indicative in light of other conspicuous phenomena in practice,
such as the apparent existence of a large dark figure of environmental offenses,
whether in the area of certain misdemeanors or those constituting specific
criminal offenses against the environment.
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Bajyhu J1a oiroBOpe Ha HAaBEACHO MUTAILE, AyTOPU y pajy HajupHje
aHAIM3WPajy 3HAYCH-E MpaBa Ha 3aIITHTY KUBOTHE cpennHe. [Toceo-
HO ce pa3marpajy pesyararu EBporicke kimmaTcke KOHGEpeHIHje o
Hay4YHOM JOTIPHHOCY TpaHc(opMaIyju KIMMAaTCKUX TpPOMjeHa Ha
eBPOIICKOM KOHTHHEHTY ozapskane 15. m 16. maja 2023. y Bapma-
BH. Y3 TO, IPE3EHTHPA]y C€ KIMMATCKE MPOMjeHE U BUKTUMU3AIIH]a
rpahana, Kao M PU3MIM O] BUKTUMH3ALMje KOJ OBHX IpoMjeHa. Y
HACTaBKy pajia moceOHa IMO30pHOCT yCMjepeHa je Ha mpoOieMaTuky
onHoca bocue u Xepuerosune u KonseHiuje YjenumeHNX HAIMja O
npaBy Mopa. Y CBPXy [OCTH3amba aJeKBaTHOI HUBOA HOPMHPAHOCTH
u ypehema, npeIaxy ce XUTHE Mjepe MPeBEHIHje BUKTHMH3aIH-
je KoI KIMMAaTcKuX mpomjeHa y bocHm m XepreroBuHu Kako Om
ce OCHUrypalio IIpaBoO CBHX rpaljaHa sa >KMBE y CHUTYPHOM, YHCTOM,
37PaBOM U OJIP’)KHBOM OKPYIKCHbY.

Kuwyune peuu: xnumarcke npomjere, bocua u XepieroBuna,
BUKTHMHM3ALIM]ja, )KUBOTHA CPEANHA, BOJA

YBOJIHE HAITOMEHE

Magna Carta Libertatum (cpelmbOBjeKOBHU JaTUHCKU Ha3UB 3a Bemuky
noBeJsby cnobona), ycsojeH y Panumuny (Runnymedeu, 3anaano ox JlonaoHa)
1215. roguHe je MOBYKJIA JUPEKTHY Be3y u3Mel)y Okpykewma U HHAUBUAY-
anHe ciobone u npoussena je 1217. ronune Kapra ne @opect (Charter of the
Forest) unu Lllymcky moBesby, Koja je TapaHToBaina ,,cj0007e myma u ciio0o-
HHUX 00MYaja, Kako N3HYTpa Tako U u3BaH KpasbeBcke mryme u obaBesy ,,1a ce
HOHITYjy ciiobosie u obuvaju onodbpenun [loesbom o nrymama®™.' Ympaso 360r
TOTa MPHU3HAE MIPaBa Ha 3AlITHUTY JKUBOTHE CpeAnHe Tpebano Om modetH ca
MIPU3HAKHEM ,,lIpaBa Ha BOMy y momMaheM yCTaBHOM TIPaBy.

IIpBu Hamopu ma ce y4BpPCTH MaTepHjaIHO IPABO Ha 3IPABO OKPYXKEHE
cy pouumu uz CAJl, raje je ycTaBHO MpU3HaKkE MPBU MyT MPOHAIIUIO CBOj IJIac
paHHX MIE3IECETUX TOIMHA MPOULIOr BHjeka.” 3artuM je 1968. roauHe mumaau
KoHrpecMeH u3 apxkase by Jopk (New York) — Puuapn Otunrep (Richard
Ottinger) — mpey3eo 0JrOBOPHOCT 3a yCTaBHO MTPHU3HAmE IIPaBa Ha 3/[paBy (MIH
fpucitiojny — Tajallba HOMEHKIIATYpa) )KHUBOTHY CpeIuHy, oOpa3naxyhu na

,-..caMo amaHaMaH Ha YcraB CAJl, rapantyjyhu cBakom rpalhaHuHy 37apaBo
U HEHAPYIICHO OKPYKCHe, MOXEe CaBIagaTH Jakohy ca KOjoM ce TPEHyTHH

<3

HAIopH 3a O4yBame MOry n30jehn .

! May, J. R. (2021). The case for Environmental human Rights: Recognition, imple-
mentation, and Outcomes. 42 Cardozo Law Review, 987.

2 Ibid., 989.

* Ibid., 990.
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Y TOM KOHTEKCTY HapoJ ©Ma MPpaBo Ha YHCT Ba3AyX U BOIY M Ha OUYyBaIbe
MIPUPOIHUX, CIICHCKUX, HCTOPHUJCKUX M €CTETCKUX BPH]CIHOCTH OKPY)KEHha.

CpenmHOM IeBeleceTHX ToauHa mpomnnior Bujeka Emmt Bpayn Bajc
(Edith Brown Weiss)* uaentudurosana je 50 yctaBHUX 01pei0H Ha TII00ATHOM
HUBOY KOj€ eKCIUTMIIUTHO MPH3HAjy OCHOBHO IIPaBO Ha KBAJIHMTETHY KUBOTHY
cpenuny. [Iporpam Yjeaumenux Hayja 3a skuBoTHY cpeauny (UNEP — United
Nations Environment Programme) 3akipyuyje ga HajMame 150 3emasba Ha
HEKU HauuH IIPU3HAje NPaBO HA 3APABO OKPYXKEHE, YKIbYUyjyhu pernoHaiHu
criopasyMm u aomahe 3akoHOAaBcTBO. IIporpam ce 0aBM MIMPOKHUM CHEKTPOM
MUTa/ka XUBOTHE CPEANHE, YKIbYUyjyhH paBo Ha BOAY.

CrokxonMmcka Jekiapaiuja YjeaumeHnx Hanuja’® je Omna npsu melyHa-
POIHU JJOKYMEHT KOJHM C€ MPHU3HAje OHO IITO je IMOCTAaJ0 TO3HATO Kao MPaBo
3IpaBoOT OKpykema. OHa mponucyje aa je

»-..JOBJE€K MCTOBPEMEHO MPOW3BOJ W TBOpAIl CBOje OKOJIIMHE, KOja MY Jaje
CpeAcTBa 3a JKMBOT Yy (PU3MUKOM CMHCIy M oMoryhaBa WHTEICKTyalHH,
MOpaJHH, JPYIITBEHU U JyXOBHH Hampeaak™.

HakoH Tora je JoHeceHO HU3 JOKyMEHaTa KOju TO TOTBphyjy Ha pasim-
yuTe HayuHe, yKJbyuyjyhm Xamky neknmapanujy w3 1989. roauwne (koja
MpHU3HAje ,,[IPaBO Ha MOCTOJaHCTBCH JKHUBOT Yy OIPKUBOM IIIOOATHOM OKpY-
xewy”’), npunuune Jexnapauuje u3 Puja uz 1992. ronune:

,Jbylcka 6uha cy y cpemuiity Opure 3a oAp>XKuBH pa3Boj. OHH UMajy
[PaBO Ha 3[paB U MPOAYKTHBAH XMBOT y CKJIAAy ca IPUPOIOM.”

IMapumiku cropasym 0 KIHMaTCKUM [IPOMjeHamMa® caapu y npeamOyiu
Jby/ICcKa mpasa:’

,,CTpaHke Tpeba 1a, KoI Ipeay3uMara Mjepa 3a pjellaBarme KIUMaT-
CKUX MpOMjeHa, 00e30MjeIUTH IOIITOBAKE, IPOMOBHCAEC U pPa3MaTpame
BUXOBUX 00aBe3a y Imoriieny JbYACKHX Tpasa...”

Hum COP21 (Ilapumke xoH(pepeHnHje) OMO je MOCTU3amke JOTOBOpPa
1 ycCBajame HOBOT TpaBHO obame3yjyher mokymenra koju he nedunmcatu
obaBe3e npxaBa wianuna OkBHpHEe KOHBeHIHje YH o mpomjeHum KimmMe
(UNFCCC) 3a paznobsbe nmocnuje 2020. roquHe W Ha Ta] HAYUH CIIPH]CUUTH

4 A. B., Stanford; J. D., Harvard; PH.D. University of California, Berkeley; LL.D.
(Hon.), Chicago — Kent; LL.D. (Hon.), University of Heidelberg.

S Dok. A konf. 48. Rev. 1/1972.

¢ To je pBH je OmIITH MPaBHO 00aBe3yjyhu rrobanHu KIMMaTcku criopasym. Ilormm-
cad je 22. anpuna 2016, a EBporicka ynuja parudukosana ra je 5. okroopa 2016. roause.

7V.: Fransen, T. et al. (2019). Enhancing NDCs: A Guide to Strengthening National
Climate Plans by 2020, Washington, DC: World Resources Institute.
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MOpacT TeMmieparype Ha miobamHoM HuBOY mpeko 2 °C. V3 1o, KceHTrHHjeB
usBjemrra)® (Yjemumenux Haimja), objaBbeH 1994. roqune, 3akibydyje 1a

5.+ HITETA TI0 JKUBOTHY CPCANHY UMA MUPEKTHE MOCIHEINUNEC HA YKUBAKLE HU3aA
JbYACKHX MpaBa, Kao IITO Cy IPaBO HA JKUBOT, 37paBike, [M]| HA 3aJ0BOJHABA-
jyhu )KUBOTHH cTaHAApA .

Bocha u Xepuerosuna je parudukosaia OKBUPHY KOHBEHLUH]Y Yjemu-
meHnx Hanpja o npoMjern kiume’ (UN Framework Convention on Climate
Change — UNFCCC)'" u Kjoro mpotokon OxBupHe konBeHunuje YH o mpo-
Mjenn knume (Kyoto protocol to the United nations framework convention on
climate change)"'. OcnoBau /b KoHBeHIMje jecTe na ocurypa crabuin3a-
1Mjy HUBOa racosa crakiiene Oamre (CO2, N20, CH4, HFCs, PFCs i SF6) y
aTMocgepn Ha HUBOY KOju he cripujeunTH ormacHe aHTPOIIOTEHCKE YTHIAje Ha
KIIMMATCKH CUCTEM (KOjH Ce cacToju o armocdepe, Xuapocdepe, 3eMIBHIITA,
JeNeHOT MOKpuBavya, Omocdepe W MHTEPAKTUBHUX OmHOCa Mel)y OBHM TO-
cucremuma). Jlasbe, akTHBHOCTH HaBeleHe y KOHBEHIUjH OCMUIILJBEHE CY ca
IUJbEM CMambeHha Op3uHE aTMOC(hEpPCKOT 3arpujaBama, Te Ja THME OCHUTYpajy
yCIIOBE 3a MPHUPOAHE EKOCHCTEME JIa C€ TPHIIaroje KIMMAaTCKUM IpoMjeHaMma,
crpujede HeXeJhbeHe BPEMEHCKE yCIIOBE 3a IPOW3BOIILY XpaHe M cHabjawje-
Bamke BOJIOM U ocurypajy Oymyhu npuspemanu pas3soj. bocna u Xepierosuna
j€ Tmocrana wiaHuIa oBe KOHBeHIHWje 6. neremOpa, 2000. ronuHe. 3a ycije-
nrHo mpoBoheme obaBe3a bocHe m XepieroBuHe y ckiany ca KoHBeHIHjoM,
ocHoBaH je Omoop 3a kimMarcke nmpomjeHe buX ca 32 mpeacraBauka. Kao
MOCJbEIMIIA TOTa, Y CKIaay ca 3akibyunuMa Bujeha munncrapa buX, ocHoBan
je Iomonbop 3a kimmarcke npomjene buX, xoju ce cactoju on 10 unaHoBa,
a Behuna unanoBa [lomon6opa takohe je mmeHoBana y Ombop 3a KIMMaTCKe
npomjeHe buX.

8 UN. Special Rapporteur on Human Rights and the Environment: Human rights and
the environment: final report / prepared by Fatma Zohra Ksentini, Special Rapporteur.

° IMapuiku cropasyM je ycBojuio cBux 196 crpana OKBHpHE KOHBeHIHMje Yjeau-
IbCHUX HaIMja 0 KIMMaTckuM npoMjeHama. Obasesyje na he mpemysere Mjepe 3a orpaHu-
YyaBame TI00aTHe TeMIlepaType MopacTH Ha ,,3HAaTHO ucnoA ™ 2 °C 1 HACTABUTH € Haropuma
na ce orpannun Ha 1,5 °C (wr. 2) (Lecerf, M., Herr, D., Thomas, T., Elverum, C., Delrieu,
E., Picourt, L. (2021). Coastal and marine ecosystems as Nature-based Solutions in new or
updated Nationally Determined Contributions, Ocean & Climate Platform, Conservation
International, IUCN, GIZ, Rare, The Nature Conservancy, Wetlands International and
WWE. Jloctynno Ha https://ocean-climate.org/wp-content/uploads/2021/12). Heto nynTtH
LUJBEBH MOpajy OMTH yckinahenu ca mmsbeBuMa Ilapuckor cropasyma u OMTH TO3UTHBHH
Ha OMOIMBEP3UTET WK OapeM OMOAMBEP3UTETCKU HeyTpanuu ([bid., 15).

10 Cyorc6enu Znacnux Bocre u XepyeZosune 6poj 19/00.

" Cryocoenu Znacnux Bocne u XepyeZosune — Meljynapoonu yZosopu, 6poj 3/08.
[Tporokou je OTBOpEH 3a NOTNUCHBamkE Y jananckoM rpany Kjory 11. nenem6pa 1997. romu-
He. Ctynmo je Ha cHary 16. ¢pedpyapa 2005. ronune.

1253



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

OCHOB 3a 3aIITHTy JKUBOTHE CpPEIUHE je YCIOCTaBJBCH M IIPaBOM Ha
KHUBOT WK wi. 6. MehyHapomHor nakra o rpaljaHCKUM ¥ IOJIMTHYKUAM IIPpaBUMa
n 1. 6. Konsennje YH o npaBuma gjereta. IlpaBo mjereTra Ha yCriOCTaBIbEHE
3[IpaBe CpelrHE He3aMjeHHB je CTAaHIap[ 3a paHO JjeTUECTBO HIIHM Ja Jjera
MPEKUBE U Pa3BHjajy ce.'?

KomuteT VjennmeHux Haldja 3a JbyJCKa Mpapa (Kao yrOBOPHO TH]ENO
koje Haamrena MelhyHaponHu makt o rpahaHCKUM M HOJMTHYKHM ITPaBUMA)
HEJaBHO je 00jaBHO KOMEHTAp M HEKOJIUKO BXKHUX OJUTyKa IMOBE3UBaMA JbY/I-
CKUX IIpaBa ca MUCXOIUMa JKUBOTHE CpPEIUHE, YKIbYUyjyhu KIuMarcke Kpus3e.
VY toM mmiby, mpenopyuyje ce na Komurer MuHucTapa: 1) W3paan nogaTHU
MPOTOKOJT y3 EBpOIICKY KOHBEHIH]Y 32 3aIITHTY JbYICKUX MPaBa U OCHOBHHUX
cnodona (ECHR, ETS 6p. 005) o npaBy Ha CUT'YpHY, YHCTY, 3ApaBy U OAPKUBY
JKUBOTHY CPEIUHY, IMpeMa TEPMUHOJIOTHJH KOje KOpHCTE YjelUIeHEe HaIlHje;
2) u3paau gonaTHu nporokoin y3 EBporicky couujanny nosesby (ESC) o mpaBy
Ha YHCTO, 3/PABO U OAPIKUBO OKPYXKEbe;'’ 3) MOKpeHe MpHUIpEeMy CTYIH]je
M3BOIJBBOCTH 32 KOHBEHIIH]Y O MPHjeTHaMa 32 )KHBOTHY CPEINHY U TEXHOJIO-
IIKE OTACHOCTH KOj€ YrpoKaBajy JbYACKO 3/IpaBJbe, JOCTOjaHCTBO U KHUBOT. To
OU MPY>KUIIO IPHIIMKY J1a C€ Yy OBY KOHBEHIIH]Y YTpaje MPHUHIUITA [TPEBEHIIH]e
U TIPEJOCTPOKHOCTH KOjU Cy HEONXO/HH Jia OM MpaBO YOBjeUaHCTBA Ha 3JpaBy
JKUBOTHY CPEANHY OMIIO MCIIPaBHO 3amntuhieHo.'

EBPOIICKA KINMATCKA KOH®EPEHIIUJA
O HAYYHOM JJOINIPUHOCY TPAHC®OPMALININ
KJIMMATCKHUX TPOMJEHA HA EBPOIICKOM KOHTHUHEHTY

EBporicka knuMarcka KoHGEpeHInja 0 HaydHOM JOMPHHOCY TpaHcdop-
Mall{j1 KIIMMATCKUX MPOMjEeHAa Ha €BPOTICKOM KOHTHHEHTY ojipkaHa je 15. u 16.
Maja 2023. rogune y Bapmasu y Ilosbckoj. Opranusaropu Kondepenuuje cy

12 V.: Kofler, B., Netzer, N. (eds.) (2012). On the Road to Sustainable Development
How to Reconcile Climate Protection and Economic Growth. Bonn: Friedrich-Ebert-Stif-
tung, 7-9.

3 VispyunBame oBor mpaBa y ESC 6u yunHmino moryhnm npernoszHatH meljyomHoc
n3Mely 3alTHTE COLMjaTHUX MpaBa M 3aIUTHTE XXHUBOTHE cpeauHe. To Ou Takohe omory-
huito HEBIAAMHUM OpraHu3alijamMa Ja MOJAHOCE KOJCKTHBHE XKan0e O MUTambUMa KUBOTHE
CpeluHe.

4V.: Moutquin, S. (2021). Anchoring the right to a healthy environment: need for
enhanced action by the Council of Europe. Strasbourg: Committee on Social Affairs, Health
and Sustainable Development. Draft recommendation adopted by the Committee with a
large majority on 9 September, 1-17. u Pedersen, O. W. (2010). Environmental principles
and environmental justice. Massachusetts Avenue Cambridge: Environmental Law Review,
Vol. 12, No. 1, 26-49.
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[Tosbcka akagemuja Hayka U Hbemauka HanoHaHa akaleMuja Hayka Jleomod-
muaa. HakoH cBeuanor otBapama KoHdepeHiyje, nprcyTHe Cy MO3APaBIIH U
M3pasuiIn UM Joopoxouuiy npeacjenauk [losbcke akanemuje Mapek Konap-
xeBcku (Marek Konarzewski, Ouomnor) u npencjeaauk Jleonmomaun Iepany
Xar (Leopoldine Gerald Haug, xiaumarosor). Y4ecHHIIM Cy TpeICTaBHUIIN/
neneraru 90 akagemuja Hayka u3 45 3emasba EBporie u EBpoasuje. Lusb je na
ce MHCTUTYIMOHAIN3Yje HayyHa Iiar¢opMa 3a WHOBATHBHU IPUCTYI H3yda-
Baky KJIMMAaTCKUX MPOMjEHA U C HHUMa Be3aHUX TpaHchopmaiuja u edekara
U3 EBPOIICKE MTEPCIICKTHBE, T€ Ae(hUHICAHE Mjepa U aKTUBHOCTH 33 IOCTU3AIhE
KIIMMaTCKe HeyTpatHocTH. KoH(epeHnuja je mHCIuprcana KOHIETITOM aHTPO-
noueHa'” kojer cy nedunucanu kiumaronosu I1. J. Kpysen u E. @. Hltepmep.

VYBoano npenaBame (The Crutzen Antropocene Distinguished Lecture) mox
HacJioBoM ,,Kimn3ame y aHTporoneH: npenactojeha m3nenahema (Sliding into
the Antropocene: Surprises Ahead) nao je kimmmaronor Tomac Il tokep (Thomas
Stocker) ca Yuusep3utera beph, llIBajuapcka. Pan Kondepenuuje je nacra-
BJbCH Y HEKOJMKO IUICHAPHUX W MApajeIHUX TEMATCKUX IOIH]jyM-IAUCKYCHja:
[TaHera ¥ MM — IITAa YMHUTH, a mTa He?; KimMarcke mpomjeHe: GoKycupame
Ha pernoHainHe pa3mmautoctd; OKpyrM CTo — AHMCKychja 1: omroBop/peax-
uuja Apymrsa (3ajeanuua); OKpyIiid CTO — JUCKycHja 2: OArOBOp/peaxiuja
MOCIOBHHUX cTpyKTypa (businessa) u monutuke; Cekropcke Tpanchopmaiyje
mmpom EBporie: agantanuja n yonaxasame (mapanenau kinactepu): Kimacrep 1:
MOJHOTIPHUBPEA M KOPHUIITEHE 3eMibninTa; Kimactep 2: nHAyCTpHja U CHEPTHja;
Knacrep 3: Boma u exocucremu; Kiactep 4: uHppacTpykTypa, MOOHIHOCT U
pu3HLU U 3aKJbYUIlM U MPUjEIIO3H 3a HAaLpT BapliaBckor KOMyHHUKea.

Tpeba ncrahu narmacak Kondepennuje Ha HayI[ 1 HAy9HUM METOaMa,
MOCeOHO y CBUICHTUPAKY, JJOKA3HBAKY U HAYYHO-3aCHOBAHO] MaHU(ECTAIH] 1/
NEMOHCTPAIMjU HETIOOWTHUX YHI-CHHIA O KIMMATCKUM TpoMjeHama (KOHTH-
HYHPaHHU MOPACT ITobaliHe TeMIIepaType, TOIbEHHE MOJIApHOT Jie/a, moBehame
TeMIIepaType, KHCEIOCTH M HHUBOA Mopa M OKeaHa, cBe Beha ydecranocT
EKCTPEMHHX BPEMEHCKHX HEIOrojia — IoIuiaBe, cylile, XypukaHu, '® nerpananuja
MOJHOMPUBPEIHOT 3eMJbHUINTA, AedopecTaiija,'’ cBe y AIUPEKTHO] Kopenaiuju

15 AHTpOIIOLIEHE: HA3MB I'EOJIOIIKE €pe/ernoxe Koja AaTupa OJf MoYeTKa 3HauyajHHjer
JbYJICKOT' HMITAaKTa Ha 3¢MJbHH I'€OJIOMIKH M EKOCHCTEM, YKJbY4yjyhu u aHTponorene (man-
-made) KIMMaTcke MpoMjeHe (I10jaM YBEIH XOTaHIACKH aTMOC(EPCKU XeMUdap 1 HoOeIoBall
I1. J. Kpysen (Paul J. Crutzen) u amepuuku 6uosor E. ©. Illtepmep (Eugen F. Stoermer).
HasuB antpononeHe cy 3BaHn4HO moxpxanu International Commission on Stratigraphy
(ICS) u International Union of Geological Sciences (IUGS).

16 FhuxoBa CrenujaiHoCT je mojapydje 0e3 Bjerpa, Koje ce GpopMHpa y HEHTPY IH-
KJIOHA M Ha3WBa Ce UKIOHCKO OKO. 300T MOCEOHMX YCIIOBa, OrPaHHYEHH Cy Ha TPOICKA
nofpyyja u He Tpeba WX MOMHUjEIIaTH ca eKCTPATPOIICKUM IIUKJIOHUMA.

17 Tepopecranmja win panrym/baBame je Cjeda W yKIAmbambe IIyMe ca 3eMJbHIITA
Koje ce 3aTHM mpeolpakaBa 3a HEIIYMCKY YIOTpeOy.
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ca MHTCH3UTETOM aHTPOIIOTCHUX aKTUBHOCTH). VickaszaHa je moTtpeba 3a 3ajen-
HUYKUM W KOOPIMHUPAHUM J[jeIOBAakeM U MeljyHapoIoM capajmboM, TOceOHO
3emaspa EBpone u EBpoasmje, ycMjepeHIM Ka XapMOHH3ANHjU Mjepa U Toje-
[IaBamy CTPATErja y CBHM CEKTOPUMA 32 CMAFhCH:E MPOMjeHA — JI0 TOCTU3Arha
HEYTPaJIHOT KIMMATCKOT CTama. Y TOM IHJbY MPEIUIOKEHO je Ja ce OBa KOH-
(bepeHIMja MHAYTYPHUIIIe KA0 KOHTHHYHPAaHa aKTHBHOCT y (DOPMH MEPUOIHIKOT
CKyIla CBAaKe JIBUj¢ WU TPU TOIUHE.

IMopen mpencraBHUKa CKOPO CBUX 3eMajba EBpOIICKE YHHjE, 3ala)KeHO
je MPHUCYCTBO Jenerara U3 OpPOJHUX MamHX U claduje pa3BUjeHHX 3eMalba.
VYnampuBo je ma cy OWIM MPUCYTHH JeJeraTd W3 CBUX Jp)KaBa HACTaIMX
pacnagom COPJ, te Anbanuje, Jepmenuje, AzepOejuana, M3paena, Kunpa,
Monnaeuje u Typcke.

Pesume Kondepennuje, 3akipydnu u npojexiuja Oymayher gjenoBama, Te
MIPHOPUTETH y pa3HIUM CEKTOPUMa NeHHNUCAHY Cy Y BapimaBckoM KOMyHHKEY O
KIIMMaTcKuM npomMjeHama y EBporu. Tauka 5. KomyHuKea ToBOpH 0 BAXKHOCTH
na TpaHcopmanmje Tpeda gaa Oylay mpaBegHe YHyTap W uaMely IpyITBeHHX
3ajeHAIA, TaYKa 9. 0 3HAYajy pacloO3HaBamba PETHOHATHUAX PA3THIUTOCTH, TE
tauka 10. 0 TOTUTHYKAM W TPXKHUIITHO-3aCHOBAaHWM HHCTpymMeHTHMa (EBpor-
CKU 3€JICHM IUIaH, HAI[OHAHE 3eJICHC HHBECTHUIMjEe HTH.), T¢ HOPMATHUBHO]
peryJIaTHBH Koja Tpeba 1a CTUMYIHIIE TEXHOIOIIKE U APYIITBEHE HHOBAIH]e,
Kao M HaydHO-0a3mpaHy KOMyHHKalujy Mebhy monuTmdapuma, rpahaHmma u
HayYHUIIMMa Kako O ce CMarmbHO HeraTWBU3aM U HEeTUpame (JeHuanm3am)'s,

KINUMATCKE ITPOMJEHE
N BUKTUMU3AIIUJA TPABAHA

[Ipupona u TeMIo youeHHX KJIMMATCKHX IPOMjeHa NpelcTaBiba 030H-
JbaH PU3MUK 32 JpKaBHY cUrypHocT. CBaku rpajaHuH ce Mopa 3aluTard mITa
OH WJIM OHA MOXXE YYMHHUTH TOjeIMHAuYHO 3a yOllakaBame KINMATCKHX IpO-
MjeHa |, 3aje[JHO, IITa HEeroBU WIN HEHH JIOKAJIHH, JIPYKABHU U HAI[MOHAJIHU
JMJIEpH pajie Ia OCUTypajy Jia ce CBUjeT ojpikaBa 3a Oyayhe rexeparuje.'’

Y Adpurm, A3uju u Ha BInckoM MCTOKY yTHIIAjH €KCTPEMHHUX BPEMEH-
CKHX YCIIOB, Ka0 IITO Cy CYIIIE U TOIJIaBe, pe3yJITHPAIIH Cy HECTAIIUI[OM XpaHe,
Je3epTU(UKAIIN]OM, TUCIIOKAIMjOM CTAaHOBHMINTBA U MACOBHUM MHTpalyjama

'8V neuxonoruju JeyACKOT MoHalamka nopuname (denialism) je n360p ocobe na He-
I'Mpa CTBAPHOCT KA0 HAYMH Ja ce N30jerHe NCUXMYKM HEYTo/lHa UCTHHA.

1 CNA Military Advisory Board, National Security and the Accelerating Risks of
Climate Change (Alexandria, VA: CNA Corporation, 2014), 1.
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U Tomu3ameM HHBoa Mopa. OHU TPENCTaBbajy CUTYPHOCHE M3a30BE BiIajaMa
oBux peruja. OBH TpEeHIOBH pacTy u ybop3asajy ce.?’

Bp3 pact cTaHOBHHIITBA, TOCEOHO Y MPUMOP)y U ypOaHUM HOAPYIjHMa,
TE CIOXKEHE IPOMjeHE Y II00ally CHTYPHOCHOT OKPYXKEHa YUYWHIIH CYy H3a-
30BHHUJHM pa3yMHjCBAlkE CTPATCHIKM CUTYPHOCHUX PHU3UKA IPOjSKTOBAHHUX
KJIMMAaTCKUX TpoMjeHa. AMepUyko HarmoHaHo obOaBjemrajuo Bujehe (U. S.
National Intelligence Council) oujemwyje na he no 2030. roagunHe mopact cta-
HOBHHIITBA PE3yJITUPATH HOTPAKEHOM IIHPOM CBHjeTa 3a 35 % Bulle XpaHe U
50 % Bume enepruje. Pactyhe Temneparype y cpeamuM reorpadckum Mupu-
Hama he moBehaTu moTpaxmy 3a BOAOM M eHeprujoM. OBH pacTyhn 3axTjeBH
he omrepehuBaru pecypce, orpaHn4aBaTd MM pa3Boj M NoBehaTH KOHKYpEH-
11jy u3Meljy moJbonpuBpese, IPOU3BOAKBE CHEPIHje U JbYICKE er3UCTEHIH]E.

VY cBjermty mpeaBul)eHHX KIMMATCKHX NPOMjeHA HarvamiaBa ce MOTpPO-
IiHa BOJIE — XpaHe — CHEepPTHje Kao cBe Beha CUTYpHOCHA TIpHjeTHha y pactyhem
cerMeHTy cBujera.”’ TOIUIMjU OKeaHH 3HAYe W jadye MbyckoBe. Kao mro HUBO
Mopa pacTe, OJIyjHH ynapu he mocraTv HHBa3UBHUJH, IECTPYKTHBHUJU, CKYIIJBH
u cMmproHocHUjH. I'ycTo HacesbeHa moApydYja, ykJbydyjyhu MHOTe Benmke
rpajgoBe JyX obajia WM IVIaBHE BOJICHE ITyTeBe, MOCEOHO Cy OCjeT/bHBU Ha
MOHCYHE U OJIyjHE HOIUIaBe.

ExoHomuje y pasBojy palie Ha pasyMHjeBamy IpPHjETHE C KOjuMa ce
cyouaBajy 300T TpojeKirja KIMMaTCKUX MPOMjeHa, ajl JaJeKo Cy O] CIpeM-
HOCTH Jla ce HOCe ca M3a30BMMa. Kimmarcke NmpomjeHe MOTy JONPHHU]jETH
M3a30By II00aIHe HECTAOMIIHOCTH, IVIaJId, CUpPOMAIITBY U cykoOuma. Hecra-
IIWIIA XpaHe W BOJE, MaHJeMuja 00JIeCTH, CIOPOBH OKO M30jeriiniia U pecypca
U TeXe MpUpoxHEe KaracTpode momatHo ontepehyjy mpuBperdy, APYIITBO H
HHCTUTYIMjE IIUPOM CBHjeTa.?

CarnenaBajyhn uckycTBa 3eMaba, CBPOINICKHA PETHOH jacHO MOKasyje na
Tpeba UMaTH [Ba jacHa IMJba: TOOOJBIIAHE MPOCjSIHOT 3APaBha U CMAHCHE
37IpaBCTBEHUX HEjeTHaKOCTH. J{a OM ce To MOCTHIVIO MOCTOje JBHje BPCTE CTpa-
TEeruja: yHyTap CBaKe 3eMJbe, J[jelIoBabe Ha COLMjalHe JeTePMHHAHTE 3/]paBba
3a 1o0oJbIIake MPOCjeKa 3/[paBjba U CMameHhe 3PAaBCTBEHUX HEjeJHaKOCTH
W aKlyja Ha TPAaHCHAIMOHAJHOM HHUBOY 3a pjelllaBame y3pOKa HejeJHaKo-
ctu usmehy 3emaspa.”® Mjepe mpeBeHIMje cTora MOpajy OHTH ycMjepeHe Ha
cMameme eMucHje crakienndkux mmHosa (GHG), nocebno CO, emucuje un

2 CNA Military Advisory Board, National Security and the Accelerating Risks of
Climate Change (Alexandria, VA: CNA Corporation, 2014), 2.

2 Ibid., 3.

2 Jbid., 13.

2 Review of social determinants and the health divide in the WHO European Region,
2021, 15.
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Mo0OO0JBIIAKkE CEKBECTPAIIH]je YIIbEHUKA KOja je HEOITX0/IHA 3a OJIP)KaBambe 3/pa-
BJba MOPCKOT )KHMBOTA, Ka0 U KiMMe. TpeHyTHO ce Mopa nponahin mMoryhiHoct
(Mjepe) yOmakaBama 3arpvjaBarba OKeaHa, alMauQuKanuje,’* aeoKcure-
Haryje,” mopacra HHBOA MOpa, yTHIdja eKCTPEMHUX BPEMEHCKHX I0jaBa U
pa3zapama ¥ 3aIITUTE MOCEOHO OCjeTIPUBUX EKOCHCTEMA Ha II00ATHOM HHBOY.

VY Be3u ca CBOjOM CTpPATErHjoM yIpaBJhbaka BOAOM U MHHUMH3UpAIha
noriase, Buactu CuHramypa cy u3jaBmie aa he 3emiba cauyBaTd U OOHOBHUTH
CBOjy LIyMy MaHrpoBa,? jep

»»---M@HTPOBH TIOMaXKy TaKO ILITO PACIPIIY]y BAIOBE U 3ap00JbaBajy CEIUMEHT,
MOTEHIUjaTHO ciykehin kao (rekcubmian oOnMK obanHe oxbpaHe, y3 cMma-
BeEbe eposuja‘?’,

3amrto bocHa m XepleroBuHa HE pajdl CIMYHO y HaMjepH HE CaMo
3alITUTC BOJAa MW BOJACHHUX pecCypca, Beh n 3allTUTE IOyma, ajlku U 3€MJbH-
mTta? W, HapaBHO, ako TO M paju, 3amTo He caau apBehe u Ousbke koje he
outn npunarohene Oyayhum kimMmarckum npomjeHama? U kako ce Gopu ca
IITeTOYMHAMA W IIyMOKpamumaMa? 3apaBe M HETaKHYTe MapHHE W 00aHU
E€KOCHCTEMH TIPEJICTaBIbajy €(PEKTHUBHE IPUPOJHE TAMIIOHE MPOTHUB YTHIIAja
KJIIMMATCKUX TMPOMjeHa, a IITa je YYHECHO Ja C€ 3allTUTe MOpe W 00aTHU
mojac? O 3aITUTH OMJBHOT U YKUBOTHUEHCKOT CBHjETa HE MOXKE C€ HU TOBOPHUTH
IIOK Ce HE YCBOjU aJeKBaTHA pEeryJaTHBa, ¢ TUM Ja KINMarcke mpoMjeHe Hehe
gyekatd Ha Hac. [locebaH HeMap MOCTOjU Kala je pUjed O 3aIITHTH OHOIOIIKE
Pa3HOIHMKOCTH, & ¥ TOM KOHTEKCTYy U MPHUPOIHUX pe3epBaTa MOMyT XyTOBOT
Onara,” mTo ce MOpa XUTHO POMUjCHUTH.

* Opaj deHoMeH ce 0OMYHO HA3MBa 3aKHCesbaBabeM okeaHa uiu ,,apyru CO, mpo-
OneM”, TIOpe 3arprjeBama OKeaHa.

% JleoKCHTeHAIM]a je XeMH]jCKa peakiifja Koja yK/bydyje YKIamame aToMa KHCEOHH -
Ka u3 Monekysa. Tepmun ce Takohe 01HOCH Ha yKNamame MoJeKysapHor kuceonuka (O,)
W3 racoBa M pacTBapaya, IITO je KOpaK y TeXHHUIHU 0e3 Ba3ayxa W mpedninhuBadnMa raca.

2 [llyme maHrpoBa Cy mryme crabaia pasHHX BPCTa MaHIPOBa KOje Cy BPJIO TOJe-
paHTHE Ha CO MOPCKE BOJIC, @ PacTy y 00aIHUM IOJIpyYjiMa Koja 3axBaTajy IUIMME U OCjeKe.

27 Lecerf, M., Herr, D., Thomas, T., Elverum, C., Delrieu, E. and Picourt, L. (2021).
Coastal and marine ecosystems as Nature-based Solutions in new or updated Nationally
Determined Contributions, Ocean & Climate Platform, Conservation International, [UCN,
GIZ, Rare, The Nature Conservancy, Wetlands International and WWF, 31. JloctynHo Ha:
https://bvearmb.do/handle/123456789/2479?show=full.

8 Tapk mpupoze ,,XyToBo Omaro ocHoBa je 1995. roqune. Hanasu ce y jyroucrod-
HOj XepleroBuHw, ca JijeBe crpaHe pujeke HeperBe Ha Teputopuju ommtuHa YarbuHa
u Cronamn. 3ay3uma noBpiuHy o 8.000 xekrapa. ,,XyToBO 01aTO* ce cMaTpa jeJHUM Of
HajBehnx 3MMoBaNIUINTA NTHIA HA TOAPYYjy EBpore.
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PU3NIM OJ BUKTUMU3ALIUIE
KOJ KJIMMATCKNUX NPOMJEHA

3npaBcTBeHa HejenHakocT Bpujeha JbyIacKo mpaBo Ha 3[ApaBJbe U HEIpa-
BezHa je. C 003upoM Ha eBpOIICKE BPUjEIHOCTH U 3HaHkE MOXKe ce u Mopa y buX
paguTH Bullle Ha apUpMUCamy 3[paBjba U CMabeHhy 3/[PABCTBEHE HEjeIHAKO-
CTH. 3ApaBCTBCHU CHCTEMH YCMjEPCHU Ha JbyAC KJbYUHH Cy 3a OIPKUBOCT U
npaenny EBporry. OBa Bu3HMja ce Ha olroBapajyhu HauuH ofipakaBa y KJby4dHe
crparenike ubese 3apasiba 2020. (Health 2020) ycojene Ha Mantu Ha cjen-
HUIM PernonaiHor komutera y centemOpy 2012. romune. M3a Health 2020.
KpHje Cce jeJHOCTaBHA ajli BHTAIIHA HJICja: 37paBJbe 3a JOOPOOUT je BaKHO
3a JbyJe, IPYIITBEHN U €KOHOMCKH pa3Boj W OymyhHocT EBpore. 3npaBibe je
OCHOBHH PECypC 3a )KUBOTE JbY/IHU, IOPOIUIIA U 3ajeTHHUIIC. Y OBOM KOHTEKCTY
MOCTOjH XUTHA MOTpeda IMPOMOBHCAha U 3AIUTHTE 34paBJba, IIOCEOHO 32 Hajy-
POXXCHUJUM CETMCHTHUMA CTAHOBHUINTBA.?

IIpeBenTHBHN (hakTOpU pHU3MKa BUKTUMM3anuje rpahana bocue n Xep-
LIETOBUHU y OyayhnM KIMMaTCKUM MpPOMjeHaMa Cy YCIOBH Y KOjHUMa C€ JbYIH
pabajy, pacty, )kuBe, pajie ¥ cTape U HEJeAHAKOCTH y MOhM M HOBILY U pecyp-
CHMa KOjH HMX CTBapajy. [pyru, He Mame 3HauajaH (aKTOp pU3UKa ydecTaje
W BHINECTpyKe BUKTUMU3aluje rpahana bocHe m XepueroBunu y Oyayhum
KIIMMATCKUM TIPOMjeHaMa je MOTYNHOCT MpPHCTyMa JbYJCKAM IpaBUMa, MPH
geMy pHOPHUTET Tpeba Ja Oyie modoJbame 3/ipaBiba (MM PaBo Ha 3/IpaBJbe
W 37paBy >KHBOTHY CPEIHHY) U CMameHmhe HEjJeTHAKOCTH WM CAHKIHOHU-
came CBakOr OOJNHMKa AWCKPUMHHAIMjE TpahaHa MO HaBEIEHNM OCHOBaMa y
MPUCTYIY yciayrama WM MjepaMa ImoMohu, MmoApIiKe W 3allTHTE y BE3U ca
HacTymajyhuMm KIMMaTCKUM MPOMjeHaMa U IPUPOTHUM KaracTpodama U mire-
tama. Tpehn u MOXKIa HajBAKHUjU (aKTOp pU3UKA je HealeKBaTHA 3alITHUTA
BoZIeHHX pecypca bocHe n Xeprieropune, Te HEIOCTOjamke MPaBa Ha BOY Kao
eJIEMEHTapHOT JbY/ICKOT npaBa y YcraBy bocHe u Xepuerosune, jep 6e3 Boje
HeMa J)KMBOTa, a THME Cy U CBa OCTalla JbyJICKa IpaBa oHeMoryheHa Win HeJo-
cTymHa 3a rpahane.

HeonpxuBo KOpHIITEHE MOpPa W HApYIICHO YIPaBJbambe JOBEIO je Y
OTMACHOCT H 3[[paBJbe M TpocreputeT MeautepaHa 3a Oymyhe renepanuje.
He camo nma ce pusukyje TyOJbeHme Pa3HOIMKOCTH OMOJAMBEP3UTETA PETH-
oHa, Beh ce Takohe yrposkaBajy cpeicTBa 3a >KHBOT CBHX OHHX KOjH 3aBHCE
ol 3npaBe TutaHete. Jlo JaHac 3eMJbe IMIMPOM CBHjeTa, YKIbydyjyhu memu-
TEPaHCKH PETHOH, HHCY yCIjesie fa yYHHE 3HadajaH HaIpenak Ka CTBapamy

2 V.: Jaka0, 3. (2021). Review of social determinants and the health divide in the
WHO European Region: final report. New Delhi: World Health Organization, Regional Di-
rector for Europe. loctymHo Ha: https://apps. who.int/iris/bitstream/handle/10665/...
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ajJiekBaTHe Mpesxe 3amruhennx Mopckux moapydja (MPA)* mo 2020. roaumue,
a mMTo je b nmocTaB/beH KoHBeHIMjoM o Omoomkoj pasHoiukoctd (CBD
— Convention on Biological Diversity®'). Meljyrum, y moc/beImbux HEKOIUKO
JelleHUja HeOPKUBH PHOOJIOB, TypU3aM, IIACTHKA, XeMUKaIHje U 3araheme
n Op3m pa3Boj oOaje 030MJBHO Cy YrpO3HIM FHErOBY €KOJIOUIKY OTHOPHOCT.
VY3 10, y nporexiux 50 roanHa momysanyja MEAUTEPAHCKIX MOPCKUX cHcapa
cMmameHa je 3a 41 %, a oko 80 % pubsber GpoHaa je TPEeKOMjepHO U3JIOBIHEHO.
Bume ox nonoBusne (53 %) ajkyna je y pu3HKy O M3yMHpama, a MeIuTepaH-
cka Mopcka TpaBa Posidonia oceanica cmameHa je 3a 34 %.%

BbpojHe exoyomike TONMTHKE YCMjepaBajy MEIUTCpAaHCKE 3eMJbe Jia
3allITUTE YUTaB HU3 O0AIHUX U MOPCKHX CTaHHUINTA Kako OM ce oipikaia CIo-
COOHOCT MPHUPOTHUX CHUCTEMa Jia 00e30ujelie TIoBe3aHe yCIIyre eKoCHCTeMa.
To ykspyuyje:

— Ha MelyyHapogHOM HUBOY, KOHBEHIH]Y O OHOJIOIIKO] Pa3HOIUKOCTH H
YH 2030 Arenny 3a onpkuBu pa3Boj (LlusbeBu onpskuBor paspoja wim SDG —
Sustainable Development Goals)*;

— Ha PErHMOHAJTHOM HUBOY, [IOMOPCKU CTPATEIIKUA OKBHP U MOPCKO IIPO-
cTopHo Ianupame JupekruBe EBporicke yHHje 0 TOceOHO 3amTHheHUM
noapy4juMa u Ouonomkoj paszHonukoctu peruje (IIpoTokon o pazHOIMKO-
ctu — SPA/BD — Protocol is the Mediterranean’s main tool for implementing
the 1992 Convention on Biological Diversity) u Pernonanna xousenunja YH
3a 3alTUTY MOPCKOT OKpykema M obanHe peruje Memutepana (bapcenona
KOHBeHIIHja)*,

bocha u Xeprierosuna, Kunap, ['puka, M3paen, JInbuja u MoHako oru-
JEICHH Cy y ONHOCY Ha paTH(HKOBaHE oOaBe3e Bpio ciado, ca 50 % wmu

30 TIpema nedpunuimjn MelhyHapoaue yuuje 3a ouyBame npupoje (IUCN), samuhe-
Ha Mopcka noapydja (MPA) mpencraBibajy MOpcKa MOAPy4ja Koja Cy H3IBOjEHA C IUJbEM
JIyTOpPOYHOT O4yBarba MPUPOJE U MMOBE3aHUX YCIyra eKOCHCTEMa U KyJITYpHE BPUjeIHOCTH.
Crporu MOpCKH pesepBaTu 3a0parbyjy CBakM MPHUCTYI, C U3Y3eTKOM MPHCTyNa paan oda-
BJbahba HAYYHE JIjENIaTHOCTH.

31 KonBeHIMja je otBopeHa 3a nornuc Ha CejeTckoM camuty y Puo me XKanewpy
S. jyna 1992. rogune, a crymuia je Ha cHary 29. neuem6pa 1993. rogune. CA/l cy jenuna
3emsba wiaHuia YH koja Huje patudrkoBana oBy KOHBeHIHMjy. ViMa /1Ba J0IyHCKa CrIOpasy-
Mma, Kaprarenun nporoxon (The Cartagena Protocol) u Haroja mporoxon (Nagoya Protocol).

32 Gomei, M., Abdulla, A., Schroder, C., Yadav, S., Sanchez, A., Rodriguez, D., Ab-
del, Malek D. (2019). Towards 2020: how Mediterranean countries are performing to pro-
tect their sea, World Wide Fund For Nature, 7. Dostupno na https://www.semanticscholar.
org/paper/Towards-2020.

3 VeBojena ox ctpane Yjenumennx Haruja 2015. roquHe.

3% Convention for the Protection of the Mediterranean Sea Against Pollution (Bar-
celona Convention) ycBojeHa je 16. ¢hebpyapa 1976. ronuHe y bapcenonu, a cTymnuia Ha
cHary 1978. rogune.

1260



M. H. Cumosuh, M. M. CumoBuh, Bukitiumonowxa anaiusa pusuxa..., ctp. 1250-1270.

Mame. Ocramux 13 3emapa je Takohe WMallo TPUIIMYHO JIONIE pe3yJsiTaTe
(ucmox 83 %), u TOo U3 nBa paziora: 1) Tek Tpeba Aa MpeBeny y HAI[MOHAIHO
3aKOHOJABCTBO OHO MTO je axxypupano 1995. roamue, mocedHo IIpoTokon o
3amruhieHuM moApy4juMa u Omoiomkoj pasHomukoctu (SPA/BD), kibyunm
npotokon u3 Konsennuje u3 bapcenone koja ce ogHocu Ha cTtBapame MPA y
TEPUTOPHjaTHUM BoJamMa U OTBOPEHOM MOPY MJIHM 2) HUCY YCIIjeJH A0CTAaBUTH
[IECTH HAIIMOHAIHY M3BjElITaj Koju ce 3axTujeBa npema CBD.*

Behuna npyrux 3emasma, ca uzysetkoM AnGanuje, XpBarcke, ['puxe u
ManTte, HUCY HampaBmie OWIO KakaB Hamop Aa ce moseha HUXOBa O3HAKa
MoApyYja y MPOTEeKINX JeceT roguHa. Bpio mana mospmmua MPA je Taxole
onpehena y Erunty, Utanuju, Cnosennju u Typckoj. I'menajyhu y npxase wia-
nune Esporcke ynuje, Behnna nosux MPA y Xpsatckoj, ['puxoj u Illmanuju
(ocum Kopumopa 3a kuroBe ycrnocraBibenor 2018. rogune) cy Natura 20003
MOJIpy4ja, yCIOCTaBIbeHA Y OKBHPY 00aBe3yjyher 3aKOHOABCTBA O MTHIAMa U
craHumTuMa.’’

Amxup, bocHa u Xeprieropuna, Kunap, Erunar, JIu6an, Jlubuja, Manra,
Lpua T'opa, Mapoko, Cupuja u TyHHUC joll YBHjeK HEMajy MOTIYHO 3alllTH-
hene ciyxOennke oOmacTu.’® Ympkoc YMILCHHILM a Cy CBE MEIUTEPAHCKE
3eMJb€ YCBOjUJIE 3aKOHE 3a 3alITUTYy MOPCKE OKoJIMHE, oapehuBame MPA u
IbUXOBO YUHHKOBHUTO yNPaBJbabhEe U AaJbE j& BEJINKU M3a30B 3a BehuHy 3eMarba.
JlobucTHUKN 1 eKOHOMCKH MHTEPECH, KOJU C€ CYyNPOTCTaBJbajy OBUM Mjepama
3aIITUTE, OCTAjy NMpeBHIIe MOhHH, TOK KaMalUTETH APKaBHE aIMUHHUCTpALIH]je
JOII YBHjEK HUCY JIOBOJbHU Ja eUKacHO ympasibajy cuctemMoM MPA. Ocum

35 KonkperHo, bocHa u Xepuerosuna, Kunap, I'puka, WUspaen, Jluban, JIubuja u
Lpua I'opa jom yBujek Hucy parudukosaru [Iporokon SPA/BD.

3¢ Natura 2000 je exouorka Mpeska Kojy 4iHE TOoJIpydja BasKHA 38 04yBabe yrpoKe-
HHX BpcTa U cranumra EBporcke yHuje. Temesbu ce Ha JBHje IMPEKTHBE KOje TOAPKaBajy
HOJIMTHKY 3aurture npupoae Esporcke yHuje. To cy JupektuBa o craHuiiTHMa U JIupek-
TuBa 0 ntunama. OBUM ce IupeKkTuBaMa MTUTH Oko 1.200 KUBOTHICKUX U OMJBHUX BpCTa
n 230 Bpcra cranumTa Ha npeko 20 % teputopuja EBporicke yHmje. Mpeska Natura 2000
cacroju ce oxf mocebHux 3amrtrhenux noapydja — SAC (moapydja xoja cy ogpehena JIupex-
THBOM O CTAaHHWIITHMA) M MMoceOHMX moapydja 3amrTute nrtuna — SPA (moapydja ogBojeHa
npema J{[MpeKTHBU O NMTHIAMa) U TpeHyTHO oOyxBara oko 30.000 moxpyudja. [{usp Natura
2000 je ocurypar Iyropo4aH OICTaHAK U IIOBOJbHE YCIIOBE HAjBPEAHUJUX U HAjyTPOKCHHU-
JUX CTQHUILITA U BPCTA.

37 Lecerf, M., Herr, D., Thomas, T., Elverum, C., Delrieu, E., Picourt, L. (2021).
Coastal and marine ecosystems as Nature-based Solutions in new or updated Nationally
Determined Contributions, Ocean & Climate Platform. Conservation International, [UCN,
GIZ, Rare, The Nature Conservancy, Wetlands International and WWF. [loctynHo Ha:
https://ocean-climate.org/wp-content/ uploads/ 2021/..., 15.

3% Gomei, M., Abdulla, A., Schroder, C., Yadav, S., Sanchez, A., Rodriguez, D., Ab-
del Malek, D. (2019). Towards 2020: how Mediterranean countries are performing to pro-
tect their sea, 22
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TOra, JIOHOCHOITMMA OJIITyKa HeJI0CTaje JyrOpOYHa BH3Hja 3a pjeliaBambe KpH3e
OMOMBEP3HUTETA.

Yopkoc Ckopo IBHje ACUEHHje TTOOAIHUX, PETHOHAIHUX W HAIFOHAI-
HUX 00aBe3a, TOHOCHOIM OMyKa Ha MenuTepaHy joIl YBHjeK HUCY JOBOJHHO
aHra)KOBaHW Ha 3AIUTHUTH CBOje MOpCKe cpenuue. [Ipuwje nBaHaecT roxmHa
3emibe Menutepana normnucane ¢y CBD Aichi Target 11, o6aBesyjyhu ce
Ha 3aIITUTy HajMame 10 % BUXOBUX BOJa ca cTBapameM epekTuBHUX MPA.
Mehytum, ox 2010. roqune BehuHa 3eMasba yIOXKHIA j€ Malo WIM HUMAJO
HAIopa Jia OIpeIH JoaTHa moapydja.*

Kako o0ayHM pernoHu MocTajy CBe HACEJbCHU]jH, Yelrhe Wi jade onyje
yTpo’kaBajy CTAHOBHHUINTBO Yy OBHM IOJApydYjuMa M TOBehaBajy 3axTjeBe 3a
XUTHE CIy’)KO€ Y CMHCIY YYeCTallOCTH W jaunHe oinyja. McToBpeMeHH WU
IIUPOKO PACIPOCTPABEHN EKCTPEMHHU BpPEMEHCKH norahaju W/Wid ITyMCKH
nmokapH, rnpahieHn MacoBHHM eBaKyalldjama M JerpajlipaHa KpuTHIHa nH}pa-
CTPYKTypa MOIJIa OM HaJIMAlIUTH JIOKAJTHE U JP)KaBHE Pecypce W 3aXTHjeBajy
moBehaHoO KOPHUINTEHE MOIPIIKE BOJHOT M [IPUBATHOI ceKTOopa.?!

[loTeHnmjaaHe CUTypHOCHE MOCJbEUIE MPOMjeHa IIoOanHe KiInMe
Tpeba J1a CIy»H Kao KaTalnu3aTop 3a capaliby H IPOMjeHy. YMjecTo Tora, yTu-
L[aju KJIMMATCKUX IIPOMjeHa yOp3aBajy HECTaOMIIHOCT y pambUBUM MOAPYYjuMa
y CBHjETY U CIIyXkKe Kao Katanu3aropu cykoba. C IO3UTHBHE CTpaHe, MPU3HAKE
pHU3HMKa MOXKe JIOBECTH 10 IoBehiaHe capalmbe — JaKie, BUAe Ce KINMaTcKe
MIPOMjeHE KA0 KaTajau3aTop 3a capajimby U ImpomjeHe.

Yak u 3a Te UCXOJE WM NPOjEKTOBAHU CIICHAPH], KOJH UMajy MaJo Bje-
poBarHohe na he ce ToroauTH, aKo je MOCJbeuIla JOBOJBHO BHCOKA, PE3yITar
pHU3HKa 3axTHjeBa akiyjy. 300r Tora, mpoijeHe Tpeda na Oymy u 3araljeHoctn
XUJIPOIIOTCHIIM]jala, alld U OCTAIMX NpHUpOAHHX pecypca. Ocramu porahaju
KOju ce Mjepe ca BehoMm mpenu3Homihy, a MpeacTaBibaj)y (akTope BUKTHMH-
3anuje ycspen KiImMarckux mnpomjeHa ox 2007. roamHe, YKIBYUYjy: OYKHHY
MOXKApHHUX CE30HA; yOp3ame IopacTa HHBOA MOpa; HACTaBaK Kolamca u
IYCTHHE M 3allPeMHUHE MOPCKOT JieJia y APKTHYKOM OKeaHy;* Kperame Onsbaka,

39 Pamu ce 0 yBOAy Y ,Jpyre epHKacHe Mjepe ouyBarba 3aCHOBaHEe Ha o0nacTuMa’ y
okBupy Aichi Target 11 Konsenmuje o 6uomnomkoj paznonukoctr (Convention on Biologi-
cal Diversity): TOpHjeKkJI0, TyMa4eHhe 1 HOBA OKCAHCKA MTUTAmbA.

4 Gomei, M., Abdulla, A., Schroder, C., Yadav, S., Sanchez, A., Rodriguez, D., Ab-
del Malek, D. (2019). Towards 2020: how Mediterranean countries are performing to pro-
tect their sea, 25

4 CNA Military Advisory Board (MAB), 2014, 4.

2 Ibid.

* TpeHIOBH Ha Jiedy TPEHYTHO CyrepHINy Oa Yy CYLITHHH HeMa Jieaa. APKTHYKO
JBETO ce TojaBibyje 1o npeu myT nociuje 2021. roqune. JoctynHo Ha https://www.cna.org/
centers-and-divisions/ipr/mab, nmpuctymssero 12. 9. 2023.
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KUBOTHIbA W BEKTOpa OOJNECTH IpeMa BHIIMM HAIMOPCKHM BHCHHAMa U
reorpa)ckuM MIMpHHAMA; TaJaBHHE W CyIIe Cy CBE HENPAaBUIHHjE U WHTCH-
3WBHHje U TIOBehaH cTpec 3a cucTeMe CliaTKe BOIE.

[pomjene pu3mka, mopen Mjepema y oapeeHOM BPEeMEHCKOM HHTEp-
BaJly W MPOTHO3a 33 HapeIHH IepHol (CIeHapHo), Tpeba Ja caapiKe YTHUIa]
KJIMMaTcKe NMPOMjeHe Ha OKpyXewme, MoryhHoct aganrauuje (Mjepe nomohw,
MOJPIIKE U 3aIUTUTE) U PambUBOCT (IITETE U cTpanama). KimmMarcke mpomjeHe
cy yTtBpawie fna he ce y cymHum perujama (hpeKkBeHIMja CyIla BjepOBaTHO
nosehatu. Ilpeasuheno je na he oBaj TpeHJ 3Ha4YajHO CMAmBUTH OOHOBJHHBE
pecypce MOBPIIMHCKUX U MOA3EMHUX BOJA U MOjauyaTH KOHKYPEHIIU]Y 32 BOLY.
OcumM Tora, peBuha ce cMambemne KIMMATCKUX IIPOMjECHA Ha KBAJIUTET CIIATKe
BoJIe U Boje 3a muhe 300r MHTEpaKIUjCcKuX (akTopa Kao mTO Cy noBehame
celMMeHaTa, HyTpUjeHaTa u 3araljuBada 300r Temkux onrtepehema magaBuHa
u noBehiana KoHIEHTpalja 3arajuBaua Tokom cyma.* 1 Bocuna u Xepiero-
BuHa he ca mopactom Temmeparype o net creneHu a0 2030. romuHe OUTH
CyOdYeHa ca Cyllama, IoIuiaBaMa, KIH3HIITHMA U HeJOCTaTKOM BOJIIE U XpaHe.

Hay4unu nmoganu ykasyjy na JieleHH MOKpUBAY I'yOH BUIIE JICNA HETO IITO
Ce jolll YBUjEK 3aMjerbyje U HayUYHUIU U 1aJbe HUCY CUTYPHH Y HeroBy Oyayh-
HOCT. OKeaHu cy HajBehM CBjeTCKHM YIJbEHHYHH ,,[IOHOPU®, JOK arcopoupajy
OKO jeJIHy YeTBPTUHY YIJb€HUYHOT IHOKCHIA KOjU ce eMuTyje y armocdepy
cBake rogune. 11ITo je Buiie yribeHU4HOT AUOKCHIA KOju ce aricopOyje, MopcKa
BoJla MocTaje kucenuja. OBO 3aKUCesbaBamkhe OKeaHa CMambyje KarmaluTeT Mopa
U OpTraHU3aMa ca IIKOJbKaMa MM CKEJIeTHMa HAMPaBJbEHUM O] KalllljyM-Kap-
OoHara (Kao IITO Cy KOpaJbM, KPWJI, IMIKOJHKACTH MEKYIIIM W MIKOJbKE) Ja
MIPEXUBE, PACTy M pa3MHOXKaBajy ce. OBaj ()CHOMEH yTHYE Ha IHjENH JIaHaI]
ucxpaHe y Bomu. Morao 6u y3pokoBatu nopemehaj cHabieBeHOCTH XpaHOM U3
okeana.” T'yOuTak 3eMJbHINTA U TIOILIABE JOBOJEC 0 Pace/baBara CTAHOBHU-
IITBA, a OAN3ake HUBOA MOpa CUTYPHO OM UCTO MPOU3BEIIO y ciauBy Hepetse,
npu yemy Ou HezamTuheHo ,,XyToBo 0yaTo* OMI0 M3ryOJbEHO YKOJIMKO Ce He
npeay3My ojaroBapjyhe Mjepe npeBeHIuje.

Bapujepe 3a ynpaBibame pU3UKOM OJ1 MOTUIaBa OTHOPHUM Ha KIUMAaTCKe
npomjeHe y bocau u XepleroBuHu, mpemMa mpoljeH! HaJUIeKHUX MUHHCTAp-
CTaBa OIvIeajy ce Y HeAOCTallMa y MPEXH U KalalluTeTUMa XUIPOMETPU]jCKOT
ocMaTpama; (PMHAHCHjCKMM OTPaHHUYCHHMA; OTPAHUYCHY JbYACKHX pecypca;
HEJOCTaTKy TEXHWYKUX KalaluTeTa 3a HISHTH(QHUKAIN]Y PU3UKa U MPOIjeHa,
MOJICTIHpamby U peaBulamy, IPEeBEHINjH/CMabEhy PU3HKA U IPEHOCY PU3UKA
Koju cy ciabu Mel)y MHCTHTyIMjaMa W HUBOMMA YyINpaBJbamka; HEIOBOJHEHOM

4 CNA Military Advisory Board, 2014, 4.
4 Ibid.
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3HaBy W KalalUTeTUMa O €KOCHCTEMCKUM W HECTPYKTYpPAIHUM TIPHCTYIINMAa
OTHOPHOCTH Ha KJIINMY; CMambCHhY PH3HUKA OJ1 ITOTUIAaBa; HEMOCTATKY CTPATEIIKOT
WHTETPUCAHOT NPUCTYTIA YIIPaBJbamba PH3UKOM OJ TIOIUIABA; HEAOCTATKY MpPHU-
CTyHa TpoljeHe WACHTH(HKaNUje moTpeda ogOpaHe o MoIUiaBa M AeTaJbHE
MPOILjeHe PU3KKA U TOCJbEINIIA Heycjexa.

IIpenBubhenn yTunaju KIMMaTcKux NpomjeHa 6u Tpedano Ou na Oymy y
MOTIYHOCTH WHTETPUCAHH Yy HAIIMOHAIHH IUIAH 3aIITHTE UHPPACTPYKType U
CTpaTelIKy HAlMOHAJIHH IUIaH npoljeHe pusuka. Crparerika HalnoHaIHa IPo-
I[jeHa pU3UKa MOpPa YKJbYYHUTH IPOjEKTOBAHE YTHIAje KIMMATCKHX IpPOMjeHa
TOKOM HapelHuX JIeleHH]ja, TaKo Jia je MOTpeOHa OTIIOPHOCT, a 3aXTjeBU y BE3U
ca OBHM IMpojeKIjama MOTy ce 0oJbe JepHHHUCATH Y HAIIMOHATHOM IUIaHy
3amrute uHppacTpykrype. YTHIaje KIMMarcKux MmpoMjeHa Tpeba y3eTH y
003Hp y CBHUM IMpOI[jeHaMa pambHUBOCTH M TpeaBuajetn Moryhe mrere. Kaga
j€ pHYjed o Mopy He cMHje ce 3a00paBHTH YTHIlA] MOJH3amka HUBOA Mopa Ha
ciuB Heperse, moce6Ho Byiiko jesepo*® (Hekana Byuiko 6rmaro), Te y ckiaamy ¢
TUM Tpeba IIAaHUPATH aIeKBaTHE Mjepe 3alITHTE H HCKOPHUIITABAbA IIPH]CTHE
MoJM3ama Mopa, Kao Moryher oAp»KHBOT MpUpOIHOT pecypca yoymyhe (mpu-
Mjep Hopsenika wiu Enrnecka).

BOCHA U XEPIHEI'OBUHA U KOHBEHIINJA
YJEJUIBEHUX HAIIUMJA O ITPABY MOPA

bocua u XepieropuHa HHje UMIUIEMEHTHpana y nujenoctd KoHBeH-
uujy o mpaBy mopa Yjemnmennx Hanmja*’ (The United Nations Convention
on Law of the Sea; ckpahenunia: UNCLOS) HUTH je aleKBaTHO 3allITHTHJIA
CBOjy MOPCKY HOBpUIMHY U Ouomomky pasnoiukoct. C apyre crpane, bocHa
u XepleroBuHa je MOMOpPCKa Jp)KaBa Koja MMa CBOje TEPUTOPHjaJIHO MOpE,

4 V.: Scaling up climate resilient flood risk management in Bosnia and Herzegovina,
2019: 1-15.

47 CNA Military Advisory Board, 2014, 5.

* Bymko jeszepo win Bymiko 6rnaro npupoaau je HactaBak JIuBamckor mosba. Hama-
31 ce y bocuu n Xepuerosunu Ha 716 m HagMmopcke BucuHe. Camo je3epo uMa MOBPLUINHY
on 55,8 km?, a ykynua 3anpemuna je 782 muinonHa m’. CBOjOM MOBPIIHHOM OBO je3epo
je HajBehe ymjeTHO je3epo — Bjemrauka akymynanuja y EBporu. bymko Grmaro pacronaxke
6orarcTBOM U pasHoBpcHouhy pubiber dhoHza.

4 Kouseniujy je ycBojuina Tpeha kondepenuuja YjeaumeHux Hamuja o0 HpaBy
mopa (UNCLOS III) u oTBOpeHa je 3a MOTIHCHBAKE, 3ajeqHO ca 3aBpIIHUM akToM KoH-
¢depennumje, y Montego Bayu, Jamajka, 10. neuem6pa 1982. rogune. Crymnuna je Ha cHary
16. HoBeMOpa 1994. ronune. KoHBEHIMjOM ce yCIOCTaBJba MPABHH CHCTEM 3a OKEaHE
Mopa Koju yTBphyje npaBuia koja ypehyjy cBe ynorpede okeaHa U BbHXOBHX OOTaTcTaBa.
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Te ocraja mpumnanajyha mpaBa y CKIaay ca CBOJUM CTaTyCOM, IpeMa OBOj
KkoHBeHIUjU. To ce moceOHO OJJHOCH Ha MOTIYHO CJI000JaH W HUYUM OMETaH
MPUCTYN CHOj/TIPUKJbYYaK TepHUTopHjamHor Mmopa bocue m XepreroBuHe
Ha MehyHapoaHe Boje (OTBOPEHO MOpE) y KOjeM ce He MPHUMjCHhYje PeXKUM
HEIIKOAJBUBOT TIpoia3a. OcuM Tora, He IpUMjebYje Ce HU PEeKUM TPAH3UTHOT
mpoJia3a, Hero PeKUM CI00OIHE IUIOBHIOC M KOMYHHKANHUje (MOTIIYHO HCTH
Kao y meljyHapoIHUM Bolama) 3a CBE BPCTE IUIOBUIIA, IPEIIHjETAhE aBHOHA U
MoJiarame MOJMOPCKHUX KaOIoBa.

Bocha u Xepuerosuna je tex 2017. ronuHe goHUjeNa MpBY AeKIapaiujy
KOja HACTOjH YTBPAMTH MOpPCKE U ApiKaBHE rpanuile bocue u Xepiieropune ca
Peny6nukom XpBarckom.> YV 0BOj IeKIapanuju ce Mo3uBajy HaIIC)KHH OPTaHH
Penyonmke Xpsarcke, ogHocHO EBporicke yHuje na 6e3 oarahama oOycrase
CBE pajamke YUjU INJb MOXKE OMTH yMameHme I MOTIYHO TOKHIAame CyBepe-
HUX npaBa bocHe u XeprerosuHe Ha MOpY, a MITO c€ MOCEOHO OJHOCHIIO Ha
HajaBy MmoueTka u3rpaame Ilessemkor Mocta m3mely T3B. Mamor mopa (1mpo-
nyxerka HeperBaHckor kanana jyrouctouno ox styke [lnoue) n Kanama Manor
CroHa. Y3 To, M03MBajy c€ HAAJECKHU opraHu Pemyonnke XpBaTcke, OMHOCHO
EBporcke yHUje 1a ce XUTHO yKJbyde y OmiarepaiHe pasroBope ¢ bocHoM u
XepLeroBHHOM, a pajid MMOCTH3amka OWIIATepPaTHUX PjelIcHkha Yy MOMIeny pas-
rpaHHYCHha HA MOPY Ha NPUHIMIIMMA yBa)KaBama CyBEpEeHHUX mpaBa bocHe u
Xepuerosune. O Mjepama 3alITUTe CTAHOBHHIITBA 1 OHOJIONIKE PA3HOIUKOCTH
yCJbe/l KIIMMATCKUX POMjeHa, MOMyT MOAN3akha HUBOA MOpPa, jOII HE MOCTOjH
HU aJIeKBaTHA 3aKOHOJaBHA PEryJaTHBa, jep HUCY UMIICMEHTHPAHE eBPOIICKE
JTUPEKTHBE U MPEMOPYKe U3 OBE 00JIacTH.

XUTHE MJEPE IPEBEHIHHUJE BUKTUMU3ALUJE KOJ
KINMATCKHUX TPOMJEHA ¥ BOCHHU U XEPIIETOBUHHU

CBe je jacHuje J1a cy BoJa, XpaHa M CHEpPruja HEpacKUIAMBO MOBE3aHHU.
Bona je morpeOHa He caMO 3a JKMBOT JbYIH, HEIO M 3a IOJHONPHUBPENY U
pou3BOAKY cHepruje. [IpomsBomma XpaHe 3aXTHjeBa BONY 3a pacT ycjeBa
W eHeprujy 3a caleme W JKEeTBY WM 3a MPOU3BOABY CHEPreTCKH OOraTrux THO-
juBa. Y HEKHM JMjeJIOBHMA CBHjeTa IIYME CE CHabyjy 3a MPOU3BOABY
IPBEHOT YTJba, a YCjeBH CE CIIaJbyjy W IMPETBapajy y OHOTOPHBO YMjECTO y
XpaHy. Y APYrHM AMjEIOBUMA y CBHjETY CHEPIreTCKH WHTCH3WBHA JICCaJIHHU-
3alyja KOPHCTH TOPHMBO 32 IPaBJbEH:E CIAaTKe BOJE. [JIaBHM BOJIEHM ITyTEBU

0 Nexnapauuja Ilpeacrasuuukor goma IlapaamenrapHe ckymutuHe buX ox 13.
centemOpa 2017. romune.

1265



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

y HaIlMOHAJIHWM TpaHWIlaMa M XpaHa Koja ce y3raja y yMjepeHUM TOApydY-
juma omoryhaBa BcxpaHy MIJIMOHA JbYAHM Y CyBHM JIOIINM 00JlacTUMa Y3roja,
a BOJHA CUTYPHOCT TocTaje cBe BaxkHWja. Hajsehu mpuopurer je na apkase
oCcHUTrypajy 100ap rmoyeTak KMBOTA 3a CBAKO JIHjETE.

Mjepe mpeBeHIMje Tpeba yCMjEepHTH Mpema: CyouaBamy Ca YHEHCHH-
ama — aHaJu3a CTamba M MOTYNHX KUMAaTCKUX MPOMjeHA; W3paau MpOI[jeHa,
YaK ¥ MaJIUX KOJIMYMHA PU3HUKA; MPUAPKaBamky KOHIICTITA IOTITyHE OATOBOPHO-
CTH KPO3 M3pajay NpHUje/JIoTa BUKTUMOIOIIKUX TJIAHOBA MOMONH, TOJpIIKE H
3alITHTE U CYOYaBamy ca MOTYhUM mocibeanamMa Kpo3 MpoljeHy pambUuBOCTH
(ctpanama u mrere). [lopen Tora, y 61are BUKTHMOJIOIIKE Mjepe yopajajy ce:
u3paja oxropapajyhe 3akoHCKe M TOJ3aKOHCKE peryjaTHBe y BE3W ca 3allTH-
TOM BOJCHHUX M OCTallMX IPUPOJHHUX pecypca (3eMIbUINTE, IIyMe, OHJBKE,
KUBOTHIGE W JbYIN); U3paja BUKTHMOJOIIKMX IUTaHOBA rMoMohm, moxpmike u
3aIITUTE; BUKTHMOJIONIKE OOyKEe CTAHOBHHUINITBA 32 JjENIOBABE y PU3NYHUM
cuTyanujama; oOes0jeheme peszepBu (BoJe, XpaHe M OCTAIUX pecypca) H
3IpaBCTBEHE 3alITHTE M HaKHAJE INTETE 3a yrpoxkeHe Tpahane.

OnpeljeHe 31paBCTBEHE AETEPMUHAHTE, KA0 IITO Cy CHPOMAIIITBO H JIOLIe
obpasoBame, MOTY Ja Iipejia3e ¢ jeqHe TeHepalyje Ha Ipyry U, U3 CIOKCHUX
pasiora, HHTEH3UBHUpajy ce y mporecy.’’ OBO 3axTHjeBa, KA0 MHHUMYM, aJie-
KBaTHY COIMjaJIHy M 3/IpaBCTBCHY 3aIITUTY 3a KeHe, Oyayhe Majke u mumazie
MOPOAMIIC ¥ 3HAYAJHO HAIPEIOBAKE 33 YHUBEP3aHE, KBAJUTETHE, MPHUCTY-
MavyHe paHe TOJIWHE, Te CUCTeM oOpa3oBama M Opure o gjeru. Oba 3axTjeBa
Cy KJbYYHa 3a jayare Mo0oJblama y BjelITHHAMA U MHIMBUyaTHOM OCHAXKH-
Bamy J0OpUM CTapTOM, alld U IOCTU3amy OoJber 3apaBiba Mely moctojehom
0JIpacioM TIOMYJIAIMjOM Y CBaKoj 3eMJbH. [loceOHO je OUTHO CMamHTH CTPEC
Ha TOCJIy M JYrOTpajHy He3alloCICHOCT KPO3 aKTHBHE IpOrpaMe TpPIKUINTA
pala u pjelraBambe y3poKa APYIITBEHE H30Ialmje.>

Honasze y 0063up:

[Ipemopyka 1(a): ocurypatu ycinoBe moTpeOHe 3a no0ap KBaJUTET
POAMTEIHCTBA M U3IPAAEGY MOPOIMIE, POMOBUCATH POJHY PAaBHOIPABHOCT U
00e30H1jeINTH aJIcKBaTHY COIMjalIHy M 37PaBCTBEHY 3aIlTHUTY.

[Ipenopyka 1(b): ocurypaTu yHWBEp3adHH KBaJUTCTaH W JIaK TPUCTYII
paHMM TOIOMHAaMa, CUCTeM oOpa3oBama U Opure o mgjenu. Mcro ce ogHOCH Ha
3aIoCiehe, YCIOBE paja U 3IPaBCTBEHY HEjEIHAKOCT.

51 Chair, A. C. (2015). Task Group on Sustainability and Community Head of So-
cial Policy, New Economics Foundation, Intergenerational equity briefing Review of social
determinants of health and the health divide in the WHO European Region. New Delhi:
World Health Organization, 4.

52 Review of social determinants and the health divide in the WHO European Re-
gion: final report, 2021, 15. Dostupno na https://www.who.int/publi cations-detail -redirect/
9789289000307.

1266



M. H. Cumosuh, M. M. CumoBuh, Bukitiumonowxa anaiusa pusuxa..., ctp. 1250-1270.

[Ipemopyka 1(c): HCKOPHjCHUTH U3JIOKEHOCT HE3PABOM M HECHTYPHOM
pajay W ojadaTd Mjepe 3a OCHTYpame 37paBUX PaJHUX MjecTa U MPUCTYI 3aro-
[UbAaBaFby W KBAJUTETHOM pay.

[Ipemopyka 1(d): yBecTH KoXepeHTHY e(HKacHy MelyceKTopcKy
aKIMjy 3a 0aBJbCHC HEjEHAKOCTHMA y CTapHjoj A00M Kako OW CIpPH]jCUHITH
U yIpaBJbaJId Pa3BojeM XPOHUYHOT MOPOHANUTETA U MOOOJBIIATN ONCTaHAK U
Onarocrame IPEeKo APYIITBEHOT TPaIjeHTa.

[pemopyka 2(a): yHampujemuTH HUBO W TUCTPUOYIU]Y COIUjaiHEe
3alITUTE MpeMa noTpedaMa moOoJbIamka 3IPaBiba U alpecupama 31PaBCTBECHE
HEjeHAKOCTH.

[Ipenopyka 2(b): ocuryparu na ce mpeay3My 3ajeHUYKH HAIopH 3a
CMameHe HEje/IHAKOCTH Y JIOKAJTHUM JeTepMUHAaHTaMa 371paBJjba — Kpo3 3ajeli-
HUYKO CTBapame M MapTHEPCTBO Ca OHMMAa KOjU Cy MOTOheHH, IUBHIHOT
JApYyUITBa U HU3a HUBUJIHUX ITapTHEPA.

[Ipenopyka 3(a): mpoMoBHCame MPABHYHOCTH KpO3 €(EKTUBHY YIIO-
Tpeby mopes3a u Tpancdepa. KoHkpeTHo, mpornopijy Oyiieta yTpoIeHor Ha
3/IpaBCTBEHY M COIMjaJIHY 3alITUTY Tpebda OpKaTH y CBUM 3eMJbaMa U MOBe-
haru 3a 3eMJbe HCIIOJI CaJlalllkbETr eBPOIICKOT TPOCjeKa.

[Ipenopyka 3(b): AyropodHo IuTaHUpame W YyBame MHTEpeca Oymyhux
reHepaiyja — yrBphuBameM Be3a u3Mel)y OKOJIUIITHUX, JPYIITBEHUX U CKOHOM-
cKkuX (akTopa M HHXOBA IEHTPATHOCT 32 CBE TOIUTHKE U MPAKCY.

[Ipenopyxka 4(a): mo0ospIIATH yIIPABIBAKE 32 JIPYIITBEHE IE€TCPMUHAHTE
3[paBjba W 3OPaBCTBEHY NpaBUYHOCT. OBO 3axTHjeBa Belly KOXEPEHTHOCT
IjeIoBama HAa CBUM HHBOWMA BJIACTH (TpaHCHAIIMOHAIIHY, HAMOHAIHH, PETH-
OHAJHH W JIOKAHM) U Y CBUM CEKTOPHMa W 3aHMHTEPECOBAHUM CTpaHamMa
(jaBHMM, TIPUBATHUM U J100poBOJbHUM). [IpHopuTeTH Cy jaBHO 3ApaBibe, Mpe-
BEHIIM]a JIOIIET 3/IPaBJba U JIHjCUCHE

[Ipenopyka 4(b): pa3Butu cBeoOyxBaTaH, Mel)yceKTOpCKH OATOBOp Ha
JlyrOpOYHY MPHUPOIY MPEBEHIM]E H JIMjedeha O0JIeCTH M 3IpaBJbe Ha MpPaBU-
YaH HAYMH KaKo OU ce TOCTHUIVIC OPKUBE U MPaBUYHE MIPOMjEHE Y MPEBCHIU]H
U JIMjedetby JIOMICT 37paBiba M jadyary 3/PaBCTBEHE MPaBHYHOCTH.

[Ipemopyka 4(c): mpexy3eTH pelOBHO U3BjCIITABAKE U YBU jABHOCTH Y
Heje}IHaKOCTI/I Y 34paBJby U BETOBUM IPYIITBCHUM JACTEPMUHAHTaAMa Ha CBUM
HHBOKMMA YIPaBJbakba, yKIbYyuyjyiu TpaHCHAIMOHAIIHE, Y 3MJbU U JIOKAJIHO™,

3 Review of social determinants and the health divide in the WHO European Region:
final report, 2021, 15. HoctymHo Ha: https://www.who.int/publi cations-detail-redirect/
9789289000307, 169.
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3AK/bYUHE HAIIOMEHE

Cpaka resepanyja uMa Ay>KHOCT J1a 3alITHTH XUBOTHY CPEAHHY ¥ OHO-
IUBEP3UTET U J1a CIIPHjEUYH CBE HENONPABJFUBE M HEIOBPATHE INTETE YKUBOTY
Ha 3eMJbH, Kako OM C€ OCHUTypalo MPaBO HAPCOHHX TeHEpaluja oa JKUBE y
CHUTYpHOM, T€ YHCTOM, 3[paBOM H OAPKHBOM OKpyxkemy. CBaka reHeparuja
he ocuryparu ma ce IPUPOJHH PECypCH KOPUCTE U YIPaBIJbajy HA CKOJIOUIKU
OJP)KMB HAuWH, T€ Ja HAay4YHO-TEXHOJOLIKM HamlpelaKk y CBUM oO0JacTUMa
HE IITEeTH KUBOTY Ha 3emipu. CBaka TeHepalldja je ONrOBOPHA 3a 3AIITHTY
JKUBOTHE CPEIUHE M IyXKHA je CIPHjCYUTH IITETY 33 JKUBOTHY CPEIHHY U
CaHUPATU EKOJIOUIKY IITETY.>

Bocha u Xepuerosuna tpeba XUTHO Aa MPHUCTYIIC U3PATH BHKTHMOJIO-
IIKUX CTYy/AHWja MPOI[jeHe PU3MKa U IITCTHUX e(eKara OKOIHHE, 3aTHM IPOI[jeHe
3[paBJba CTAHOBHHIITBA H Y3pPOKE HApYIIaBame 31paBiba, TC U3MjEHH 3aKOHO-
JaBCTBA PaJH 3allITUTE MPaBa M JOCTOjaHCTBA W IT0OpOOUTH Jbyau (TIpaBO Ha
BOIy y YCTaBy M NpaBO Ha 3alITUTY XUBOTHE CpPEAMHE Yy CKJIaay ca Mehy-
HApOTHHUM JOKYMCHTHMA), ajli ¥ MpPOI[jeHE CTAOMIHOCTH eKocucTeMa W Beh
IPOY3pPOKOBAaHUX ILITETA ca NOCEOHUM OCBPTOM Ha MPUPOJIHE pecypce (BOAY,
Mope, LIyMe, pyae, 3eMJbHIITe U OuopasHonukocT). CrnpedaBameM U IpolLe-
CyHpameM Kplliewa MpaBa Ha CUTYpPHY, YHCTY, 30paBy U OAPXKUBY KUBOTHY
CPEIUHY U 3alUTUTY XKPTaBa, UMILJIEMEHTHpaJle O ce Ha HUBOY LIHMjelie Ip)KaBe
»AHTErprcaHe MONIUTUKe Koje Cy e(huKacHe U Hyje CB€OOyXBaTaH OATOBOP Ha
MIPHUjEeTHE OKOJIMHE M TEXHOJIOUIKUX OMACHOCTH.

»MopaiHa oroBopHOCT™ 0oraTujux 3eMasba u ,,COMUAAPHOCT™ ca CUPO-
MalIHUjUM 3€MJbaMa CyTepHIle Ja Jpyra colrjajHa jeJHAKOCT — Kao LITO Cy
pOIHa paBHOMPABHOCT, IIpaBa Jijelle 1 MpaBa Ha 00pa3oBame 3a HajyrpoKeHUje
(BUKTHMOOMIKE 00yKe OMOhH, MOAPIIKE U 3AIUTUTE 0C00a Y PUBKKY O KIIHU-
MaTCKUX IMPOMjeHa) — MOpajy OWUTH MPUOPUTETH HEPA3BUjEHUX U 3eMajba y
pa3Bojy. To nompasymjeBa obaBesy ap:kaBe bocHe n XepreroBuHe He caMo Jia
YCKJIaJld CBOjy 3aKOHCKY peryjaTuBy ca Mel)yHapoJHHM M €BPOICKHUM IpaB-
HUM HOpMaTMBMMAa M CTaHAapauMa, Beh M na, mpu UMIUIEMEHTALMjHU OBUX
ofpendu y YCTaB M 3aKOHOJABCTBO, NMOCEOHY MaXKiy MOCBETU PA3IHUUTOM
TpeTMaHy MoceOHO pambUBUX Ipyma y cBoM ApymTBy. Mehytum, bocna u Xep-
LIErOBMHA je A0 caja MpOIyCTHUIa MPUIMKY 3a yHalpeheme U Huje ycmjena
U3paJUTH 3ajeJHUUYKY CTPaTeTHjy O yIpaBibalkby PUUIUMA YCJbEH KJINMaT-
ckux mpomjeHa. To moxe na 3Haum na he Oyayhe knmumarcke npomjene bocua
1 XeplLeroBuHa A0UeKaTy He3alTuheHa U HeCTIPEMHa.

% Moutquin, S. (2021). Anchoring the right to a healthy environment: need for en-
hanced action by the Council of Europe, Committee on Social Affairs, Health and Sustain-
able Development, Draft recommendation adopted by the Committee with a large majority
on 9 September, 1-17.
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leave, and employment, while the right to a healthy environment
presents a boundary between these and various other rights. In an
attempt to address this issue, the authors first analyze the meaning
of the right to environmental protection. They specifically scruti-
nize the outcomes of the European Climate Conference regarding
the scientific contributions to climate change transformations on the
European continent, held on May 15th and 16th, 2023, in Warsaw.
Additionally, the paper presents insights into climate change and
the victimization of citizens, along with the risks of victimization
associated with these changes. Building on the discussion, special
attention is directed towards the issue of the relationship between
Bosnia and Herzegovina and the United Nations Convention on the
Law of the Sea (UNCLOS). To achieve an adequate standardization
and regulation level, urgent preventive measures are proposed to ad-
dress victimization in the context of climate change in Bosnia and
Herzegovina with the aim of ensuring the right of all citizens to live
in a safe, clean, healthy, and sustainable environment.

Keywords: climate change, Bosnia and Herzegovina, victimiza-
tion, environment, water

INTRODUCTORY REMARKS

The Magna Carta Libertatum (medieval Latin for “Great Charter of
Freedoms”), adopted in Runnymede (west of London) in 1215, drew a direct
link between the environment and individual freedom. It gave rise to the Carta
de Foresta (Charter of the Forest) or “Forest Charter” in 1217, guaranteeing
“liberties of the forestand free customs, both within and outside the royal
forest,” and the obligation “to respect the liberties and customs granted by the
Charter of the Forest.”! This is precisely why recognizing the right to environ-
mental protection should commence with the acknowledgment of the “right to
water” in domestic constitutional law.

The initial efforts to solidify the substantive right to a healthy environ-
ment emerged from the United States, where constitutional recognition first
found its voice in the early 1960s?. In 1968, a young congressman from the
state of New York, Richard Ottinger, took on the responsibility of advocating
for the constitutional recognition of the right to a healthy (or “decent,” as per
the terminology of that time) environment. He argued that “only a constitu-
tional amendment in the United States, guaranteeing every citizen a healthy
and unimpaired environment, can effectively address the ease with which cur-

! May, J. R. (2021). The Case for Environmental Human Rights: Recognition, Im-
plementation, and Outcomes, 42 Cardozo Law Review, 987.

2 Ibid., 989.
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rent preservation efforts can be sidestepped.” In this context, the people have
the right to clean air and water and the preservation of the natural, scenic, his-
torical, and aesthetic values of the environment.

In the mid-1990s, Edith Brown Weiss* identified around 50 constitutional
provisions globally, explicitly recognizing the fundamental right to a quality
environment. The United Nations Environment Programme (UNEP) concludes
that at least 150 countries recognize, in some form, the right to a healthy envi-
ronment at a regional, national, or subnational level. The program addresses a
broad spectrum of environmental issues, including the right to water.

The Stockholm Declaration of the United Nations® was the first interna-
tional document to recognize what has become known as the right to a healthy
environment. It proclaims that

“...Man is both the creator and the product of his environment, which gives
him physical sustenance and affords him the opportunity for intellectual,
moral, social and spiritual growth.”

Subsequently, a series of documents emerged, each affirming this
right in different ways. Among them is the 1989 Hague Declaration, which
acknowledges the “right to live in dignity in a viable global environment,”
as well as the principles articulated in the 1992 Rio Declaration, emphasizing
that “human beings are at the center of concerns for sustainable development
and entitled to a healthy and productive life in harmony with nature.” The
Paris Agreement on climate change® incorporates human rights in its pream-
ble” (“When taking action to address climate change, parties shouldrespect,
promote and consider their respective obligations on human rights...””). The
objective of COP21 (the Paris Climate Conference) was to reach an agreement
and adopt a new legally binding document that would define the obligations of
the member states of the United Nations Framework Convention on Climate
Change (UNFCCC) after 2020. The goal was to prevent a global temperature
increase of over 2°C. Additionally, Ksentini’s report® (United Nations), pub-

* May, J. R. (2021). The Case for Environmental Human Rights: Recognition, Im-
plementation, and Outcomes, 42 Cardozo Law Review, 990.

4 A. B., Stanford; J. D., Harvard; PH.D. University of California, Berkeley; LL.D.
(Hon.), Chicago — Kent; LL.D. (Hon.), University of Heidelberg.

5 United Nations, Stockholm Declaration of the United Nations Conference on the
Human Environment, Stockholm, 1972.

¢ This was the first universal, legally binding global climate agreement. It was signed
on April 22, 2016 and ratified by the European Union on October 5, 2016.

7 See: Fransen, T. et al. (2019). Enhancing NDCs: A Guide to Strengthening Na-
tional Climate Plans by 2020. Washington, DC: World Resources Institute.

8 UN. Special Rapporteur on Human Rights and the Environment: Human rights and
the environment: final report / prepared by Fatma Zohra Ksentini, Special Rapporteur.
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lished in 1994, concludes that “environmental harm has direct implications for
the enjoyment of a range of human rights, such as the right to life, health,
[and] a satisfactory standard of living.”

Bosnia and Herzegovina has ratified® the UN Framework Conven-
tion on Climate Change (UNFCCC)'™ and the Kyoto Protocol to the United
Nations Framework Convention on Climate Change''. The fundamental goal
of the Convention is to ensure the stabilization of greenhouse gasses (CO,,
N,O, CH,, HFCs, PFCs, and SF,) in the atmosphere at a level that will prevent
dangerous interference with the climate system (which comprises the atmos-
phere, hydrosphere, cryosphere, land surface, biosphere, and the interactive
relationships among these subsystems). Furthermore, the activities outlined in
the Convention are designed to reduce the rate of global warming, thereby
providing conditions for natural ecosystems to adapt to climate change, pre-
venting adverse weather conditions for food production and water supply, and
ensuring future economic development. Bosnia and Herzegovina became a
party to the Convention on December 6, 2000. For the successful implemen-
tation of Bosnia and Herzegovina’s obligations under the Convention, a BiH
Climate Change Committee, consisting of 32 representatives, was formed.
Subsequently, in accordance with the conclusion of the BiH Council of Minis-
ters 66th session, a BiH Sub-Committee on Climate Change was established,
consisting of 10 members, with the majority of its members also appointed to
the BiH Climate Change Committee.

The foundation for environmental protection is also established by the
right to life, as outlined in Article 6 of the International Covenant on Civil
and Political Rights and Article 6 of the UN Convention on the Rights of the

° The Paris Agreement was adopted by all 196 parties to the United Nations Frame-
work Convention on Climate Change. It commits countries to take action to limit global
temperature rise to “well below” 2°C and pursue efforts to limit it to 1.5°C (see Article
2) (Lecerf, M., Herr, D., Thomas, T., Elverum, C., Delrieu, E., Picourt, L. (2021). Coastal
and marine ecosystems as Nature-based Solutions in new or updated Nationally Deter-
mined Contributions, Ocean &amp; Climate Platform, Conservation International, IUCN,
GIZ, Rare, The Nature Conservancy, Wetlands International and WWE. Available at https://
ocean-climate.org/wp-content/uploads/2021/12). Net-zero objectives must align with the
objectives of the Paris Agreement and have a positive impact on biodiversity, or at least be
biodiversity-neutral. (/bid., 15).

10 The Official Gazette of Bosnia and Herzegovina, No. 19/00.

" The Official Gazette of Bosnia and Herzegovina — International agreements and
treaties, No. 3/08. The Protocol was adopted in Kyoto, Japan, on December 11, 1997 and
entered into force on 16 February 2005.
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Child. The child’s right to a healthy environment is an indispensable stand-
ard for early childhood, ensuring that children not only survive but thrive
and develop."

The United Nations Human Rights Committee (the body that monitors
the implementation of the International Covenant on Civil and Political Rights
by its State parties) recently released a commentary and several important
decisions linking human rights to environmental outcomes, including climate
crises. In this regard, it is recommended that the Committee of Ministers:
(1) draft an additional protocol to the European Convention on Human Rights
(ECHR, ETS No. 005) concerning the right to a safe, clean, healthy, and sus-
tainable environment, using the terminology employed by the United Nations;
(2) draw up an additional protocol to the European Social Charter (ESC)
concerning the right to a safe, clean, healthy and sustainable environment'?;
(3) launch the preparation of a feasibility study for a “5SP” convention on envi-
ronmental threats and technological hazards threatening human health, dignity
and life. This initiative presents an opportunity to incorporate principles of
prevention and precaution into the Convention, which are essential for prop-
erly safeguarding the human right to a healthy environment.'

EUROPEAN CLIMATE CONFERENCE ON THE
SCIENTIFIC CONTRIBUTIONS TO CLIMATE CHANGE
TRANSFORMATIONS ON THE EUROPEAN CONTINENT

The European Climate Conference on the scientific contributions to
climate change transformations on the European continent was held on May
15 and 16, 2023, in Warsaw, Poland. The conference was organized by the
Polish Academy of Sciences and the German National Academy of Sciences

12 See: Kofler, B., Netzer, N. (eds.) (2012). On the Road to Sustainable Develop-
ment How to Reconcile Climate Protection and Economic Growth. Bonn: Friedrich-Ebert-
Stiftung, 7-9.

13 Incorporating this right into the European Social Charter (ESC) would make it
possible to recognize the interconnection between the protection of social rights and envi-
ronmental protection. It would also enable non-governmental organizations to file collec-
tive complaints on environmental issues.

14 See: Moutquin, S. (2021). Anchoring the right to a healthy environment: need
for enhanced action by the Council of Europe. Strasbourg: Committee on Social Affairs,
Health and Sustainable Development. Draft recommendation adopted by the Committee
with a large majority on 9 September, 1-17. and Pedersen, O. W. (2010). Environmental
principles and environmental justice. Massachusetts Avenue Cambridge: Environmental
Law Review, Vol. 12, No. 1, 26-49.
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Leopoldina. Following the formal opening of the conference, the attend-
ees were greeted and welcomed by Marek Konarzewski, President of the
Polish Academy (biologist), and Gerald Haug, President of Leopoldina (cli-
matologist). Participants included representatives/delegates from 90 science
academiesfrom 45 countries in Europe and Eurasia. The goal is to institu-
tionalize a scientific platform for an innovative approach to studying climate
change and related transformations and effects from a European perspective,
as well as define measures and activities for achieving climate neutrality. The
Conference draws inspiration from the concept of the Anthropocene!'s, defined
by climatologists P. J. Crutzen and E. F. Stoermer.

The opening lecture (also known as “The Crutzen Anthropocene Distin-
guished Lecture’), titled “Sliding into the Anthropocene: Surprises Ahead,”
was delivered by climatologist Thomas Stocker from the University of Bern,
Switzerland. The conference proceeded with several plenary and parallel the-
matic panel discussions, including “The Planet and Us — What to Do and What
Not to Do?”; “Climate Change: Focusing on Regional Differences”; Round-
table Discussion 1: Society’s Response/Reaction (Community); Roundtable
Discussion 2: Business and Political Response/Reaction; Sectoral Transforma-
tions Across Europe: Adaptation and Mitigation (parallel clusters): Cluster 1:
Agriculture and Land Use; Cluster 2: Industry and Energy; Cluster 3: Water
and Ecosystems; Cluster 4: Infrastructure, Mobility, and Risks; and Conclu-
sions and Proposals for the Draft Warsaw Communiqué.

It is crucial to highlight the Conference’s strong emphasis on science
and scientific methodologies, particularly in documenting, proving, and sci-
entifically demonstrating indisputable facts regarding climate change. These
include the continuous rise in global temperature, polar ice melting, increased
sea temperature, acidity, and sea levels, as well as the growing frequency of
extreme weather events such as floods, droughts, hurricanes'®, agricultural
land degradation, and deforestation'’. All of the above directly correlates with
the intensity of anthropogenic (human) activities. The need for collective and
coordinated efforts, as well as international cooperation, has been empha-

15 Anthropocene is the term for a proposed geological era/epoch dating from the be-
ginning of significant human impact on Earth's geological and ecological systems, includ-
ing anthropogenic (human-made) climate changes. Coined by Dutch atmospheric chemist
and Nobel laureate Paul J. Crutzen and American biologist Eugene F. Stoermer, the term
Anthropocene has received official support from the International Commission on Stratig-
raphy (ICS) and the International Union of Geological Sciences (IUGS).

16 They are characterized by the windless area formed at the center of a cyclone,
known as the “eye of the cyclone.” Due to specific conditions, they are confined to tropical
regions and should not be confused with “extratropical” cyclones.

17 Deforestation, also known as forest clearance, involves the cutting down and re-
moval of forests from land to repurpose it for non-forest uses.
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sized (particularly among European and Eurasian countries), directed towards
harmonizing measures and adjusting strategies across all sectors to mitigate
climate change until achieving a climate-neutral state. In this regard, it has
been proposed that this Conference be inaugurated as an ongoing activity in
the form of a periodic gathering every two or three years.

Alongside representatives from nearly all European Union countries, the
presence of delegates from numerous smaller and less developed nations was
notable. It was striking that delegates from all countries that emerged after the
breakup of the SFRY, along with Albania, Armenia, Azerbaijan, Israel, Cyprus,
Moldova, and Turkey, were also present.

The summary of the Conference, along with conclusions, future action
plans, and priorities in various sectors, are outlined in the Warsaw Commu-
nique on Climate Change in Europe. Point 5 of the Communique stresses the
importance of ensuring fairness in transformations both within and between
social communities. Point 9 highlights the significance of recognizing regional
differences, while point 10 addresses political and market-based instruments
such as the European Green Deal, national green investments, and regulatory
norms aimed at spurring technological and social innovations. The Commu-
nique also underscores the need for scientific-based communication among
politicians, citizens, and scientists to reduce negativity and denialism.'®

CLIMATE CHANGE AND VICTIMIZATION OF CITIZENS

The nature and pace of the observed climate changes and the emerg-
ing scientific consensus on their anticipated consequences pose serious risks
to national security. Thus, each citizen should contemplate what he or she can
do individually to mitigate climate change and, collectively, what their local,
state, and national leaders are doing to ensure a sustainable world for future
generations. "

In Africa, Asia, and the Middle East, the repercussions of extreme
weather conditions, such as droughts and floods, have resulted in food short-
ages, desertification, population displacement, and mass migrations, along
with rising sea levels. These trends pose significant security challenges to the
governments of these regions, and their intensification is a growing concern.?

13 In the psychology of human behavior, denialism refers to an individual's choice to
deny/reject reality as a means of avoiding an emotionally uncomfortable truth.

1 CNA Military Advisory Board, National Security and the Accelerating Risks of
Climate Change (Alexandria, VA: CNA Corporation, 2014), 1.

2 Tbid., 2.
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The rapid population growth, particularly in coastal and urban areas,
coupled with intricate shifts in the global security landscape, has made it more
challenging to comprehend the strategic security risks posed by anticipated
climate changes. According to the assessment of the U.S. National Intelli-
gence Council, by 2030, population growth will lead to a worldwide demand
for 35 percent more food and 50 percent more energy. Rising temperatures in
mid-latitudes will escalate the demand for water and energy. These growing
demands will strain resources, hinder their development, and intensify compe-
tition among agriculture, energy production, and human survival.

In light of anticipated climate changes, the escalating consumption of
water, food, and energy is emphasized as an increasing security threat in the
expanding regions of the world.?! Warmer oceans also mean more intense rain-
fall. As sea levels rise, storm surges will become more invasive, destructive,
costly, and deadly. Densely populated areas, including numerous major cities
along coastlines or major waterways, are particularly vulnerable to monsoons
and storm-induced floods.

Developing economies are grappling with the intricacies of the threats
they face posed by anticipated climate changes, yet they are far from being
ready to cope with the ensuing challenges. Climate change can significantly
contribute to the issues of global instability, hunger, poverty, and conflicts.
Escalating shortages of food and water, pandemics, disputes over refugees and
resources, and more severe natural disasters further burden the economy, soci-
ety, and institutions worldwide?.

Rethinking the experiences of different countries, the European region
clearly indicates the need for two distinct objectives: enhancing overall health
and reducing health inequalities. To achieve this, strategies should be imple-
mented at both the national and transnational levels. Within each country,
efforts should focus on addressing the social determinants of health to enhance
overall well-being and minimize health disparities. Simultaneously, collabora-
tive actions on a transnational scale are necessary to tackle the root causes
of inequality among countries.” Preventive measures should, therefore, focus
on reducing greenhouse gas (GHG) emissions, particularly CO2 emissions,
and enhancing carbon sequestration to safeguard the well-being of marine life
and climate. Currently, efforts must be made to find strategies (measures) to

2l CNA Military Advisory Board, National Security and the Accelerating Risks of
Climate Change (Alexandria, VA: CNA Corporation, 2014), 3.
2 Jbid., 13.

2 Review of social determinants and the health divide in the WHO European Re-
gion, 2021, 15.
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mitigate ocean warming, acidification®, deoxygenation®, sea-level rise, the
impacts of extreme weather events, and the protection of highly vulnerable
ecosystems on a global scale.

Regarding their water management and flood mitigation strategy, Singa-
porean authorities have expressed their commitment to preserving and restoring
mangrove forests?® because mangroves play a crucial role in dispersing waves
and trapping sediment, potentially offering a flexible form of coastal defense,
while reducing erosion.”” Why doesn’t Bosnia and Herzegovina follow a simi-
lar approach to not only safeguard water and its resources but also preserve
forests and land? And, even if it has, why isn’t the country focusing on plant-
ing trees and vegetation suited for the upcoming climate changes? How is it
addressing challenges like pests and illegal logging? Healthy and unspoiled
marine and coastal ecosystems act as effective natural barriers against the
repercussions of climate change. But what steps have been implemented to
safeguard the sea and coastal regions? Talking about preserving plant and
animal life is futile without the adoption of appropriate regulations, especially
since climate change won’t wait for our response. There’s even more negli-
gence when it comes to safeguarding biodiversity, including precious natural
reserves like Hutovo Blato,” and it demands urgent attention and action.

RISKS OF VICTIMIZATION
IN THE CONTEXT OF CLIMATE CHANGE

Health inequality violates the fundamental human right to health and is
also inherently unjust. In light of European values and knowledge, Bosnia and

2* This phenomenon is commonly referred to as “ocean acidification” or the “second
CO2 problem”, in addition to ocean warming.

% Deoxygenation is a chemical reaction involving the removal of oxygen atoms
from a molecule. The term also refers to the removal of molecular oxygen (02) from gases
and solvents, a step in air-free technique and gas purifiers.

26 Mangrove forests consist of various species of mangrove trees that are highly tol-
erant to saltwater, thriving in coastal areas affected by tides.

2 Lecerf, M., Herr, D., Thomas, T., Elverum, C., Delrieu, E. and Picourt, L. (2021).
Coastal and marine ecosystems as Nature-based Solutions in new or updated Nationally
Determined Contributions, Ocean &amp; Climate Platform, Conservation International,
IUCN, GIZ, Rare, The Nature Conservancy, Wetlands International and WWF, 31. Avail-
able at: https://bvearmb.do/handle/123456789/2479?show=full.

2 The nature park Hutovo Blato was established in 1995. It is located in south-
eastern Herzegovina, on the left bank of the Neretva River, within the municipalities of
Capljina and Stolac. Covering an area of 8,000 hectares, Hutovo Blato is considered one of
the largest wintering grounds for birds in Europe.
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Herzegovina should intensify its efforts to promote health and reduce health
disparities. People-centered health systems are crucial for sustainability and a
fair Europe. This vision is appropriately reflected in the key strategic goals of
Health 2020, adopted in Malta at the Regional Committee meeting in Septem-
ber 2012. At the core of Health 2020 lies a simple yet vital idea: health, for the
greater good, is indispensable for the well-being of individuals, social and eco-
nomic progress, and the future of Europe. Health is a fundamental resource for
the lives of individuals, families, and communities. Given this context, there is
an urgent need to promote and protect health, especially for the most vulner-
able segments of the population®.

Preventable risk factors for the victimization of citizens in Bosnia and
Herzegovina amidst future climate changes include the circumstances sur-
rounding people’s birth, upbringing, daily life, work environment, and the
aging process. This is further compounded by existing disparities in power,
wealth, and resources that shape these circumstances. Another equally sig-
nificant risk factor contributing to the likelihood of recurrent and diverse
victimization of citizens in Bosnia and Herzegovina within the context of
future climate changes is the accessibility of human rights, with a focus on
improving health (or the right to health and a healthy environment) and reduc-
ing inequalities or sanctioning any form of discrimination faced by citizens in
accessing services or relief measures, support systems, and protection related
to upcoming climate changes and natural disasters and resulting damages. The
third and perhaps most crucial risk factor is the inadequate protection of water
resources in Bosnia and Herzegovina, as well as the absence of the right to
water as a fundamental human right in the Constitution of Bosnia and Her-
zegovina. Without water, there is no life, and thus, the absence of this right
renders all other human rights inaccessible or unattainable for the citizens.

The reckless exploitation of our seas and compromised management
have endangered both the health and prosperity of the Mediterranean for
future generations. This not only puts the rich biodiversity of the region at
risk but also jeopardizes the livelihoods of those dependent on and relying on
a healthy, thriving planet. To date, countries worldwide, including the Med-
iterranean region, have failed to make significant progress in establishing a
comprehensive network of marine protected areas (MPAs)*® by 2020, as set

2 See: Jakab, Z. (2021). Review of social determinants and the health divide in the
WHO European Region: final report. New Delhi: World Health Organization, Regional Di-
rector for Europe. Available at: https://apps. who.int/iris/bitstream/handle/10665/...

30 According to the definition of the International Union for Conservation of Nature
(IUCN), marine protected areas (MPAs) are marine areas that have been set aside with the
aim of long-term conservation of nature and related ecosystem services and cultural values.
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out by the Convention on Biological Diversity (CBD).}! Nevertheless, over the
past few decades, the Mediterranean has faced significant threats to its ecologi-
cal resilience, stemming from unsustainable fishing, tourism, plastic pollution,
chemicals, and rapid coastal development. Additionally, the last 50 years wit-
nessed a 41 % decline in the population of Mediterranean marine mammals,
with approximately 80 % of fish stocks being overexploited. Furthermore,
more than half (53 %) of sharks face the risk of extinction, and the Mediterra-
nean seagrass Posidonia oceanica has experienced a decline of 34 %.*

Numerous environmental policies are steering Mediterranean countries
towards safeguarding a diverse array of coastal and marine habitats, ensuring
the resilience of natural systems to deliver interconnected ecosystem services.
This includes:

— At the international level, the Convention on Biological Diversity and
the UN 2030 agenda for sustainable development (Sustainable Development
Goals or SDGs)*;

— At the regional level, the maritime strategic framework and marine
spatial planning fall under the European Directive on Special Protected Areas
and Biodiversity(SPA/BD Protocol is the Mediterranean’s main tool for
implementing the 1992 Convention on Biological Diversity) and the regional
convention of the UN for the protection of the marine environment and the
coastal region of the Mediterranean (Barcelona Convention).

Bosnia and Herzegovina, Cyprus, Greece, Israel, Libya, and Monaco
were rated very poorly in terms of fulfilling their ratified obligations, scoring
50% or less. The remaining 13 countries also had fairly poor results (below
83 %) for two main reasons: (1) they are yet to incorporate the updates made
in 1995 into national legislation, especially the Protocol on Specially Protected
Areas and Biological Diversity (SPA/BD), a key protocol of the Barcelona
Convention dealing with the establishment of MPAs in territorial waters and

Strict marine reserves prohibit all access, with the exception of access for the purpose of
scientific activity.

31 The Convention was opened for signature at the World Summit in Rio de Janeiro
on June 5, 1992, and entered into force on December 29, 1993. The US is the only UN
member state that has not ratified this convention. It has two supplementary agreements,
the Cartagena Protocol and the Nagoya Protocol.

32 Gomei, M., Abdulla, A., Schréder, C., Yadav, S., Sanchez, A., Rodriguez, D., Ab-
del Malek, D. (2019). Towards 2020: how Mediterranean countries are performing to pro-
tect their sea, World Wide Fund For Nature, 7. Available at: https://www.semanticscholar.
org/paper/Towards-2020.

¥ Adopted by the United Nations in 2015.

3* Convention for the Protection of the Mediterranean Sea Against Pollution (Barce-
lona Convention) was adopted on February 16, 1976 in Barcelona, and entered into force
in 1978.
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the open sea, or (2) they have failed to submit the sixth national report required
by the CBD.*

Most other countries, with the exception of Albania, Croatia, Greece,
and Malta, have made little to no effort to expand their designation of areas
in the past ten years. Very few MPAs have also been designated in Egypt,
Italy, Slovenia, and Turkey. Looking at the European Union member states,
the majority of new MPAs in Croatia, Greece, and Spain (except for the Whale
Corridor established in 2018) are Natura 2000% areas, established under bind-
ing legislation on birds and habitats.?’

Algeria, Bosnia and Herzegovina, Cyprus, Egypt, Lebanon, Libya,
Malta, Montenegro, Morocco, Syria, and Tunisia still do not have fully pro-
tected, official marine protected areas®®. Despite the fact that all Mediterranean
countries have adopted laws to protect the marine environment, designating
MPAs and effectively managing them remains a significant challenge for most
countries. Lobbying and economic interests opposing these protective meas-
ures remain too powerful, while the administrative capacities of state bodies
fall short of effectively overseeing the MPA system. Additionally, decision-
makers lack a long-term vision to address the biodiversity crisis.

Despite nearly two decades of global, regional, and national commit-
ments, decision-makers in the Mediterranean are still not adequately engaged
in protecting their marine environment. Twelve years ago, Mediterranean

35 In particular, Bosnia and Herzegovina, Cyprus, Greece, Israel, Lebanon, Libya
and Montenegro have yet to ratify the SPA/BD Protocol.

36 Natura 2000 is an ecological network comprising areas crucial for preserving
endangered species and habitats within the European Union. It is grounded in two direc-
tives that underpin the EU's nature protection policy, namely, the Habitats Directive and
the Birds Directive. These directives safeguard approximately 1,200 animal and plant spe-
cies, as well as 230 habitat types across over 20 % of the European Union’s territory. The
Natura 2000 network includes Special Areas of Conservation (SACs), designated under
the Habitats Directive, and Special Protection Areas (SPAs), designated under the Birds
Directive, currently spanning around 30,000 areas. The goal of Natura 2000 is to ensure the
long-term survival and favorable conditions for the most valuable and endangered habitats
and species.

37 Lecerf, M., Herr, D., Thomas, T., Elverum, C., Delrieu, E., Picourt, L. (2021).
Coastal and marine ecosystems as Nature-based Solutions in new or updated Nationally
Determined Contributions, Ocean &amp; Climate Platform, Conservation International,
IUCN, GIZ, Rare, The Nature Conservancy, Wetlands International and WWEFE.15. Avail-
able at: https://ocean-climate.org/wp-content/ uploads/ 2021/..., 15.

3% Gomei, M., Abdulla, A., Schroder, C., Yadav, S., Sanchez, A., Rodriguez, D., Ab-
del Malek, D. (2019). Towards 2020: how Mediterranean countries are performing to pro-
tect their sea, 22
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countries signed the CBD Aichi Target 11, committing to protect at least
10 % of their waters by establishing effective Marine Protected Areas (MPAs).
However, since 2010, most countries have invested little to no effort in desig-
nating additional areas.*.

As coastal regions become increasingly populated, more frequent or
intense storms pose a threat to the residents, placing increased demands on
emergency services. Simultaneous or widespread extreme weather events and/
or forest fires, accompanied by mass evacuations and degraded critical infra-
structure, could overwhelm local and state resources, calling for increased
involvement and support from both the military and the private sector.

The safety implications of global climate change should serve as a cata-
lyst for collaboration and change. However, instead of fostering cooperation,
the impacts of climate change are increasing instability in vulnerable regions
worldwide, acting as catalysts for conflicts. On a positive note, acknowledging
these risks can lead to increased collaboration — thus, climate change can be
seen as a driving force for cooperation and change®.

Even for outcomes or projected scenarios with low probability, if the
consequences are sufficiently high, resulting risks demand action. Therefore,
assessments should not only focus on the contamination of hydropower poten-
tial but also on other natural resources. Other events measured more precisely,
representing victimization factors due to climate change since 2007 include
the following: the duration of fire seasons; the accelerated rise in sea levels;
the ongoing collapse of Arctic sea® ice density and volume; the migration of
plants, animals, and disease vectors to higher altitudes and latitudes; irregular
and intensified precipitation and droughts, causing increased stress on fresh-
water systems.

Risk evaluations should not only measure over a specific time frame
and forecast changes for the upcoming period (scenario) but also consider
the broader impact of climate change on the environment. These assessments
should also explore the possibility of adaptation (measures of assistance,

% This refers to the introduction to “other effective area-based conservation meas-
ures” within the framework of the Aichi Target 11 of Convention on Biological Diversity:
Origin, interpretation and emerging ocean issues.

40 Gomei, M., Abdulla, A., Schréder, C., Yadav, S., Sanchez, A., Rodriguez, D., Ab-
del Malek, D. (2019). Towards 2020: how Mediterranean countries are performing to pro-
tect their sea, 25

4 CNA Military Advisory Board (MAB), 2014, 4.

2 Ibid.

4 Current ice trends strongly indicate an almost complete absence of ice. The Arctic
summer appeared for the first time post-2021. Retrieved on September 12, 2023, from:
https://www.cna.org/centers-and-divisions/ipr/mab
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support, and protection) along with assessing vulnerability in terms of dam-
ages and losses. In regions prone to aridity, climate change is expected to
heighten the frequency of droughts. This trend is anticipated to significantly
reduce renewable surface and groundwater resources and escalate competi-
tion for water. Moreover, the predicted consequences of climate change are
expected to adversely affect the quality of freshwater and drinking water due
to various interacting factors. These include an increase in sediments, nutri-
ents, and pollutants resulting from heavy rainfall loads, as well as an increased
concentration of contaminants during periods of drought*. With a projected
temperature increase of up to five degrees by 2030, Bosnia and Herzegovina
will grapple with issues such as droughts, floods, landslides, and shortages of
food and water.

Scientific data points to the ice cover losing more ice than it is being
replenished, so researchers remain uncertain about its future. Oceans serve
as the planet’s largest carbon sinks, absorbing about a quarter of the carbon
dioxide emitted into the atmosphere each year. As more carbon dioxide is
absorbed, seawater becomes more acidic. This ocean acidification diminishes
the capacity of seas and organisms with shells or skeletons made of calcium
carbonate, like corals, krill, shellfish, and mollusks, to thrive, grow, and repro-
duce. This phenomenon impacts the entire aquatic food chain and could lead
to disruptions in oceanic food supply.** Land loss and floods are causing popu-
lation displacement, and rising sea levels would certainly have the same effect
in the Neretva River basin, where the unprotected Hutovo Blato could be ‘lost’
if appropriate preventive measures are not taken.

The barriers to climate-resilient flood risk management in Bosnia and
Herzegovina, as outlined by relevant ministries, manifest in deficiencies in
the hydro-meteorological observation network; financial constraints; limita-
tions in human resources; lack of technical capacities for risk identification,
assessment, modeling, and prediction; weak coordination among institutions
and management levels for risk prevention, reduction, and transfer; insufficient
knowledge and capacities regarding ecosystem and non-structural climate
resilience approaches; diminishing flood risk reduction strategies; lack of a
strategic integrated approach to flood risk management; and inadequate access
to assessment for identifying defense needs and conducting detailed risk and
failure consequence assessments.*

4 CNA Military Advisory Board, 2014, 4.
* Ibid.

4 See: Scaling up climate resilient flood risk management in Bosnia and Herzego-
vina, 2019: 1-15.
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The anticipated impacts of climate change should be fully integrated
into the national infrastructure protection plan and the overarching strategic
national risk assessment plan. The strategic national risk assessment should
factor in the forecasted impacts of climate change over the coming decades,
ensuring resilience, with specific requirements related to these projections
more precisely defined in the national infrastructure protection plan*’. The
impacts of climate change must be taken into account in all vulnerability
assessments, foreseeing potential damages. Regarding maritime aspects, we
must not overlook the implications of rising sea levels on the Neretva River
basin, especially Busko Lake*® (formerly Busko Blato). Thus, it is essential
to plan appropriate protective measures and explore how to leverage the chal-
lenge of rising seas into a potential sustainable natural resource in the future
(e.g., like Norway or England).

BOSNIA AND HERZEGOVINA AND THE UNITED NATIONS
CONVENTION ON THE LAW OF THE SEA

Bosnia and Herzegovina has not fully implemented the United Nations
Convention on the Law of the Sea (UNCLOS)* nor adequately protected its
marine expanse and biodiversity. On the other hand, Bosnia and Herzego-
vina is a maritime nation with territorial waters and other associated rights in
accordance with its status under this convention. This particularly concerns the
free and unrestricted access/connection of Bosnia and Herzegovina’s territo-
rial waters to international waters (open sea) for which the innocent passage
regime does not apply. Additionally, the transit passage regime is not applied
either; instead, the regime of free navigation and communication (the same as
in the case of international waters) is applied for all types of vessels, aircraft
overflight, and the laying of submarine cables.

It wasn’t until 2017 that Bosnia and Herzegovina adopted its first
declaration aiming to define the maritime and state borders of Bosnia and

47 CNA Military Advisory Board, 2014, 5.

48 Busko Lake or Busko Blato is a natural extension of the Livanjsko Polje. Situated
in Bosnia and Herzegovina at an altitude of 716 m above sea level, this lake covers an area
of 55.8 km?, with a total volume of 782 million m?. By area, this lake is the largest artificial
lake in Europe. Busko Blato contains a wide variety and diversity of fish life.

4 The convention was adopted by the Third United Nations Conference on the Law
of the Sea (UNCLOS III) and was opened for signature, along with the Conference’s Final
Act, in Montego Bay, Jamaica, on December 10, 1982. It came into force on November 16,
1994. The convention establishes a legal framework for the oceans and seas, laying down
rules governing all uses of the oceans and their resources.
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Herzegovina with the Republic of Croatia.>® In this declaration, the competent
authorities of the Republic of Croatia, and by extension, the European Union,
are urged to immediately cease any actions that may diminish or completely
negate Bosnia and Herzegovina’s sovereign rights at sea. This particularly
referred to the announcement of commencing the construction of the PeljeSac
Bridge between the so-called “small sea” (an extension of the Neretva Chan-
nel southeast of the port of Ploce) and the Mali Ston Channel (the Bay of Mali
Ston). Additionally, the competent authorities of the Republic of Croatia, that
is, the European Union, are urged to promptly engage in bilateral discussions
with Bosnia and Herzegovina to achieve bilateral solutions regarding maritime
demarcation based on the principles of respecting Bosnia and Herzegovina’s
sovereign rights. There is still a lack of an appropriate legislative framework to
protect the population and biodiversity from climate change impacts, such as
rising sea levels, as European directives and recommendations in this domain
have not been implemented.

EMERGENCY MEASURES FOR PREVENTING VICTIMIZATION
BY CLIMATE CHANGE IN BOSNIA AND HERZEGOVINA

It is becoming increasingly evident that water, food, and energy are intri-
cately intertwined. Water isn’t just crucial for human survival but is also a vital
component in agriculture and energy production. Producing food demands
water for crop growth, as well as energy for planting, harvesting, and manu-
facturing nutrient-rich fertilizers. In some parts of the world, forests are burned
to churn out wood charcoal, and crops are burned for biofuels instead of being
used for food. In other regions, fuel is used for energy-intensive desalination
to create fresh water. The primary waterways within national borders, cou-
pled with the cultivation of food in moderate climates, provide sustenance for
millions of people in challenging, arid agricultural regions, highlighting the
growing importance of water security. The highest priority is for countries to
ensure favorable and promising living conditions for every child right from the
very beginning of their lives.

Preventive measures should be directed towards a few key areas:
addressing the facts — analyzing the current situation and potential climate
changes; conducting assessments, even for minor risk factors; adhering to
the concept of complete responsibility through the development of victimo-
logical plans for assistance, support, and protection; and confronting potential

50 The Declaration of the House of Representatives of the Parliamentary Assembly
of Bosnia and Herzegovina dated September 13, 2017.
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consequences through vulnerability assessments (considering both casualties
and damages). Additionally, more lenient victimological measures involve
the following: drafting appropriate legal and sub-legal regulations regard-
ing the protection of water and other natural resources (such as land, forests,
plants, animals, and people); developing victimological plans for assistance,
support, and protection; providing victimology training for the population to
help people navigate risky situations; securing reserves (water, food, and other
resources), healthcare and compensation for damages to vulnerable citizens.

Certain health factors, such as poverty and poor education, can persist
from one generation to the next and, for complex reasons, even intensify along
the way.>! Addressing this issue requires, at the very least, providing adequate
social and health support for women, future mothers, and young families.
Additionally, there should be significant strides in creating universal, high-
quality, and accessible early education systems and child care. Both of these
goals are vital for enhancing skills, individual empowerment, and ensuring
a strong start, ultimately leading to improved health outcomes for the exist-
ing adult population in every country. It is particularly important to alleviate
workplace stress and long-term unemployment through active labor market
programs while addressing the root causes of social isolation.*

Considerations include:

Recommendation 1(a): Ensure conditions necessary for fostering qual-
ity parenthood and family development, promote gender equality, and provide
adequate social and health protection.

Recommendation 1(b): Ensure universal, high-quality, and accessible
access to early years, education systems, and child care. This also applies to
employment, working conditions, and health inequality.

Recommendation 1(c): Eradicate exposure to unhealthy, insecure work
conditions and fortify measures for securing healthy workplaces, employment
opportunities, and quality work.

Recommendation 1(d): Introduce a cohesive and effective cross-secto-
ral action to address old age-related inequalities, preventing and managing
the onset of chronic morbidity and enhancing survival and well-being across
societal strata.

5! Chair, A.C. (2015). Task Group on Sustainability and Community Head of So-
cial Policy, New Economics Foundation, Intergenerational equity briefing Review of social
determinants of health and the health divide in the WHO European Region. New Delhi:
World Health Organization, 4.

52 Review of social determinants and the health divide in the WHO European Re-
gion: final report, 2021, 15. Available at: https://www.who.int/publications-detail-redirect
/9789289000307.
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Recommendation 2(a): Improve the level and distribution of social pro-
tection to meet the needs of health improvement and counteracting health
disparities.

Recommendation 2(b): Ensure collaborative efforts are made to reduce
inequalities in local health determinants — through joint creation and partner-
ships with those affected, civil society, and various civic partners.

Recommendation 3(a): Promote fairness through the effective use of
taxes and transfers. Specifically, maintain the budget proportion allocated to
health and social protection in all countries and increase it for those falling
below the current European average.

Recommendation 3(b): Engage in long-term planning and safeguard the
interests of future generations — by establishing connections between envi-
ronmental, social, and economic factors and recognizing their centrality in all
policies and practices.

Recommendation 4(a): Strengthen governance for social determinants
of health and health equity. This requires greater coherence in actions at all
governance levels (transnational, national, regional, and local) and across all
sectors and stakeholders (public, private, and voluntary). Priorities include
public health, prevention of poor health, and treatment.

Recommendation 4(b): Develop a comprehensive, cross-sectoral
response to the long-term nature of disease prevention and treatment, ensuring
health is approached fairly to achieve sustainable and equitable improvements
in preventing and treating poor health and strengthening health equity.

Recommendation 4(c): Regularly report and provide public insight
into health inequalities and their social determinants at all governance levels,
including transnational, national, and local levels.>

CONCLUDING REMARKS

Each generation bears the duty to protect the environment and biodi-
versity, preventing any irreversible and irreparable harm to life on Earth. This
guarantees the right of future generations to live in a safe, clean, healthy,
and sustainable environment. It is incumbent upon each generation to ensure
that natural resources are used and managed in an environmentally sustain-
able manner and that scientific and technological advancements in all areas
do not harm or jeopardize life on Earth. Every generation is responsible for

53 Review of social determinants and the health divide in the WHO European Re-
gion: final report, 2021, 15. Available at: https://www.who.int/publications-detail-redirect
/9789289000307.
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environmental protection and obligated to prevent harm to the environment
and remediate ecological damage™*.

Bosnia and Herzegovina urgently needs to start developing victi-
mological studies assessing environmental risks and their harmful effects.
Furthermore, there is a pressing need for an evaluation of the population’s
health and the factors compromising health, along with legislative amend-
ments to safeguard the rights, dignity, and overall well-being of individuals
(including the right to water in the Constitution and the right to environmen-
tal protection in line with international documents). This should also involve
an assessment of ecosystem stability and existing damages, with a particular
focus on natural resources such as water, seas, forests, minerals, land, and bio-
diversity. By preventing and prosecuting violations of the right to a safe, clean,
healthy, and sustainable environment and protecting the victims, the imple-
mentation of “integrated policies” at the national level would not only become
efficient but also offer a holistic response to environmental threats and techno-
logical hazards. The idea of “moral responsibility” for wealthier nations and
the call for “solidarity” with less affluent countries imply that addressing other
social inequalities, such as gender equality, children’s rights, and the right to
education for the most vulnerable (victimological training for assistance, sup-
port, and protection of individuals at risk due to climate change), should be top
priorities for underdeveloped and developing nations. This involves a com-
mitment from the state of Bosnia and Herzegovina not only to align its legal
framework with international and European legal norms and standards but also
to pay special attention to the different treatment of particularly vulnerable
groups within its society when implementing these provisions in its constitu-
tion and legislation. Nonetheless, Bosnia and Herzegovina has thus far missed
numerous opportunities for improvement and failed to develop a unified strat-
egy for managing risks associated with climate change. This could mean that
the country may face future climate changes unprotected and unprepared.
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UvoD

Koncept kaznenopravne zastite okoliSa podrazumijeva sloZzeni sustav
etickih, kriminoloskih, kaznenih, penoloskih i1 drugih elemenata koji su
povezani s globalnim naporima za zaStitu okoliSa. Hrvatska se suocila s
nizom nuznih reformi u svojem zakonodavstvu, ukljucujué¢i podrucje ekolo-
Skih kaznenih djela. Na pragu pristupanja Europskoj uniji prije deset godina,
zahtjevi za zastitu okoliSa bili su usmjereni na poboljSanje i standardizaciju
postojecih kaznenih djela, ali i na stvaranje novih.! Prilikom reforme, u obzir
su uzeti relevantni europski i medunarodni standardi.?

Hrvatska je implementirala tzv. ekocentricni model kaznenopravne
zaStite, za koji se smatra da predstavlja najvisi stupanj zastite okolisa jer ga
ne §titi posredno kroz zastitu drugih pravnih dobara, nego izravno.’* Glava
kaznenih djela protiv okoliSa, koja je uvedena 1. sije¢nja 2013, sadrzi dvade-
set kaznenih djela* i vrlo precizno ureduje gotovo sve zamislive oblike teskog
ugrozavanja okoli$a, s dominacijom kaznenih djela apstraktnog ugrozavanja®,
§to je u skladu sa spomenutim ekocentri¢nim pristupom.® Osim opseznosti po
broju kaznenih djela, jo§ jedna karakteristika novog zakonodavstva je, bez
sumnje, ¢injenica da je znacajno stroze u usporedbi s starim zakonodavstvom.
To nas dovodi do zakljucka da je zakonodavac ovom podruc¢ju kaznenog prava
dao puno vecu ozbiljnost i paznju nego prije. To je opravdano rjesenje, ako se

! Herceg Paksi¢, B., Vuleti¢, 1., Kohalmi, L. (2013). Kaznenopravna zastita okoli$a u
Madarskoj i Hrvatskoj u kontekstu uskladivanja s regulacijom Europske unije. Pravo—regi-
Je—razvoj, Zupan, M., Vinkovié¢, M. (ur.). Peduh: Osijek: Grafika Osijek, 371-386.

2 U tom pogledu, ovdje svakako treba istaknuti sljede¢e medunarodne dokumen-
te: Direktiva (2008/99/EZ) o kaznenopravnoj zastiti okolisa; Medunarodna konvencija o
sprjeCavanju onecis¢enja mora s brodova (MARPOL); Direktiva (2009/123/EZ) o oneci-
$c¢enju brodova; Konvencija o zastiti okolisa kroz kazneno pravo; Konvencija o bioloskoj
raznolikosti.

> V. npr.: Donnelly, B., Bishop, P. (2007.): Natural Law and Ecocentrism. Journal of
Environmental Law, 19 (1), 89—101.

4 Tako se ovaj broj kaznenih djela moze uiniti velikim, treba napomenuti da neke
drzave imaju i znatno veci broj propisanih kaznenih djela usmjerenih na zastitu okolisa.
Kao primjer, moze se navesti crnogorsko zakonodavstvo, koje predvida cak trideset kazne-
nih djela ove vrste. V. npr. Purisi¢, J. (2022.): Krivicnopravni instrumenti zastite zivotne
sredine, Glasnik Advokatske komore Vojvodine, XCVI (4), 1099.

5 Pojam apstraktnog ugrozavanja se u ovom tekstu rabi u smislu kaznenih djela ko-
jima se stvara tzv. stanje ,,predopasnosti® te se u zakonskom tekstu najcesce opisuje sintag-
mom ,,moze ugroziti“ ili sl. Usp. Vukusi¢, 1. (2016). ,,Odustanak“ kod posebnih kaznenih
djela ugrozavanja okoliSa. Zbornik Pravnog fakulteta u Splitu, 53 (2), 583. Takvo shvaca-
nje prihvaca i najnovija hrvatska sudska praksa (vidjeti npr. VSRH, I Kz-Us-4/2021).

¢ Tako i: Turkovi¢, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne
novine, 263.
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uzme u obzir da je rije¢ o ustavnopravnoj kategoriji i jednom od najznacajnijih
ustavnih dobara tzv. tre¢e generacije.’

Danas, deset godina nakon implementacije novog rezima, moguce je dati
povratne informacije iz sudske prakse o u¢inkovitosti zakonodavnog koncepta.
Cilj ovog istrazivanja je pruziti uvid u stanje i trendove ekoloskog krimi-
nala u Republici Hrvatskoj u razdoblju od 1. 1. 2013. do 1. 1. 2023. godine.
Razmatraju se dostupni statisti¢ki podaci Drzavnog zavoda za statistiku o pri-
javljenim, optuZenim i osudenim pociniteljima kaznenih djela protiv okolisa te
statisti¢ki podaci Ministarstva unutarnjih poslova RH o prijavljenim kaznenim
djelima protiv okolisa. Sredis$nji dio rada predstavlja analiza zakonskih odredbi
i relevantne sudske prakse kako bi se zaklju¢ilo o najvaznijim izazovima u
praksi. Na temelju takve analize autor zaklju¢no iznosi osvrt o ucinkovitosti
ekocentri¢nog modela kaznenopravne zastite okoliSa u hrvatskom pravu.

OSNOVNO O TRENDOVIMA
EKOLOSKOG KRIMINALA U HRVATSKOJ

Kako u svojoj analizi podataka Drzavnog zavoda za statistiku navodi
Kondor-Langer, proizlazi da je u razdoblju od sedam godina ukupno podne-
sena 2551 prijava za kaznena djela protiv okolisa. Pritom je najvise prijava
podneseno putem Ministarstva unutarnjih poslova, $to upucéuje na zakljucak da
druge nadlezne sluzbe nisu u dovoljnoj mjeri aktivne u ovom podrudju. Zani-
mljivo je da su tijekom pojedinih promatranih godina vidljivi razli¢iti trendovi
kretanja podnoSenja kaznenih prijava putem Ministarstva unutarnjih poslova i
neposrednim putem.?

Za ova kaznena djela jo$ je znaCajno spomenuti da se, prema odrede-
nim istrazivanjima, kao poc€initelji povremeno javljaju pravne osobe.” U tom
smislu je vazno spomenuti da Hrvatska ima uredenu kaznenu odgovornost
pravnih osoba od 2003. godine, prema modelu krivnje odgovorne osobe, pa
onda i nemoguénost utvrdivanja krivnje odgovorne fizicke osobe najcesce
dovodi do neodgovornosti pravne osobe ili do obustave kaznenog postupka.'’

7 Usp. Sabol¢, M. (2022). Prostorne karakteristike kriviénih dela protiv zivotne sre-
dine izvrSenih u Madarskoj. Glasnik Advokatske komore Vojvodine, XCVI (4), 1099—-1255.

8 Kondor-Langer, M. (2021). Stanje i kretanje okolisnog kriminaliteta u Republici
Hrvatskoj. Policija i sigurnost, 30 (2), 247.

® Vidi npr. Vuleti¢, 1. (2023). Corporate Criminal Liability: An Overview of the
Croatian Model after 20 Years of Practice. MDPI Laws, 12 (2), 7.

10 Derencinovi¢, D. i Novosel, D. (2012). Zakon o odgovornosti pravnih osoba za
kaznena djela — prolazne djecje bolesti ili (ne)rjesiva kvadratura kruga. Hrvatski ljetopis za
kazneno pravo i praksu, 19 (2), 585-613.
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PRIKAZ ZAKONODAVNOG UREDENJA

U nastavku teksta ukratko ¢emo prikazati vaznija kaznena djela protiv
okolisa koja predvida hrvatski KZ. Prikaz ¢e se sastojati od analize zakon-
skih odredbi te opisivanja relevantne prakse iz koje se moze vidjeti kako je
odredena odredba ostvarena u praksi. Pritom je vazno naglasiti kako nisu sva
kaznena djela u jednakoj mjeri zazivjela u dosada$njoj sudskoj praksi. Tako za
neka djela postoji bogata dostupna praksa, dok se kod drugih djela moze naci
svega nekoliko ili samo jedna pravomoé¢na sudska odluka. Zato ¢ée se u pri-
kazu naglasak staviti na ona kaznena djela za koja je u trenutku pisanja ovog
rada dostupan znacajniji korpus sudske prakse. Ona kaznena djela za koja nije
dostupna niti jedna odluka neée biti obradena u ovom tekstu, u nastojanju da
se sacuva konciznost i prakti¢na relevantnost prikaza."

Oneciséenje okolisa (¢l. 193)

Ovo kazneno djelo uredeno je ¢l. 193. KZ. Temeljni oblik ostvaruje onaj
tko protivno propisima otpusti, unese ili ispusti koli¢inu tvari ili ionizirajué¢eg
zracenja u zrak, tlo, podzemlje, vodu ili more kojom se moze trajnije ili u
znatnoj mjeri ugroziti njihova kakvoca ili se mogu u znatnoj mjeri ili na Sirem
podrucju ugroziti zivotinje, bilje ili gljive, ili se moze ugroziti Zivot ili zdravlje
ljudi. Propisana je kazna zatvora od Sest mjeseci do pet godina. Tezi oblik, za
koji je propisano od jedne do osam godina zatvora, ¢ini onaj tko otpusti, unese
ili ispusti tvari ili ioniziraju¢e zracenje u zrak, tlo, podzemlje, vodu ili more
i time ugrozi zivot ili zdravlje ljudi. Predvidena je i odgovornost za nehaj,
u kojem slucaju je propisana kazna zatvora do dvije, odnosno do tri godine,
ovisno o obliku kojem se radi u konkretnom slucaju. U svim slucajevima radi
se o kaznenim djelima apstraktnog ugrozavanja pa nije potrebno da je do opi-
sanih posljedica zaista i doslo nego samo da je do njih ,,moglo* do¢i.

Ovdje je rije¢ o tzv. blanketnoj odredbi pa je kod tumacenja potrebno
konzultirati posebni zakon (Zakon o zastiti okolisa). Temeljni oblik sastoji se u
apstraktnom ugrozavanju, uz koristene tzv. blanketne dispozicije. Kvalificirani

' Sljedeca kaznena djela nisu ukljucena u prikaz: Ispustanje oneci$cujucih tvari s
plovnog objekta (€l. 194); Ugrozavanje okoliSa postrojenjem (¢l. 197); Ugrozavanje oko-
lisa radioaktivnim tvarima (¢l. 198); Ugrozavanje bukom, vibracijama ili neoioniziraju¢im
zraCenjem (Cl. 199); Unistavanje zasticenih dijelova prirode (¢l. 200); Unistavanje stanista
(¢l. 201); Trgovanje divljim vrstama (¢l. 202); Protuzakonito unosenje u okolis divljih svoj-
ti ili GMO-a (€l. 203); Prenosenje zaraznih bolesti zivotinja i organizama Stetnih za bilje
(¢l. 206); Proizvodnja i stavljanje u promet Stetnih sredstava za lijeCenje zivotinja (¢l. 207);
Nesavjesno pruzanje veterinarske pomoci (¢l. 208); PustoSenje Suma (¢l. 209); Promjena
vodnog rezima (¢l. 210);
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oblik, pak, sastoji se u konkretnom ugrozavanju i kod njega nema blanketne
dispozicije. Oba oblika je moguce pociniti s namjerom i iz nehaja, pri cemu je
vazno naglasiti da se kod namjere dopusta i moguénost tzv. neizravne namjere,
kod koje je pocinitelj svjestan da moZe ostvariti obiljeZja kaznenog djela pa na
to pristaje.'” Pokus$aj je kaznjiv kod namjernih oblika, a postoji i moguénost
oslobodenja kazne (¢l. 213. KZ) ako pocinitelj dobrovoljno otkloni opasnost
ili stanje koje je prouzrokovao. Ovdje se radi o jednoj vrsti tzv. djelotvornog
kajanja, s kriminalnopolitickom svrhom motiviranja pocinitelja da otkloni ili
umanji Stetne posljedice svog djelovanja.'?

Iz uvida u sudsku praksu ne proizlazi puno pravomoc¢nih odluka. Za
potrebe ovog prikaza moze se navesti predmet u kojem je utvrdeno da su
optuzenici osnovali viSe trgovackih drustava, radi bavljenja kriminalnom
djelatnoscu, s ciljem pribavljanja protupravne imovinske koristi. Oni su priba-
vljali i izradivali neistinitu poslovnu dokumentaciju o nabavci i prodaji plavog
dizela, odnosno preradenog takvog ulja u euro dizel, te distribuciji takve pre-
radevine u maloprodaji i veleprodaji, a takoder su i ispustali velike koli¢ine
Stetnih otpadnih tvari u okolis Sto je dovelo do trajnog onecis¢enja tla i biljaka
na tlu. Obavljali su nelegalni proces izdvajanja Euromarkera Solvent Yellov
124, a koji se nalazi u obojanom plinskom gorivu pod nazivom plavi diesel.
Plavi diesel se uz pomo¢ raznih dodataka kao aktivni ugljen, sulfatna kiselina
i kameni pijesak filtrira. Kroz navedene sastojke se dobiva pogonsko gorivo
eurodiesel koji u sebi ne sadrzi Euromarker. Na taj su nacin ostvarili obiljezja
ovog kaznenog djela te su osudeni po zakonu.'

Daljnji uvid u sudsku praksu pokazuje, medutim, kako ponekad dolazi
do pogresnih tumacenja koje proizlaze iz nerazlikovanja apstraktnog od kon-
kretnog ugrozavanja. Sljedeci primjer ¢e to ilustrirati. Jedno trgovacko drustvo
na podrucju grada Rijeke bavi se skladiStenjem i prekrcajem ugljena i zeljezne
rudace. Cijeli prekrcaj se vrsi u luci koja se nalazi u mjestu u kojem Zive gra-
dani 1 u ¢ijoj neposrednoj blizini se nalaze kuce i stanovi. Prilikom prekrcaja
1 prijevoza ugljena i Zeljezne rudace, stvara se prasina koju gradani udiSu, a
ista se talozi na prozore, u ku¢ama gradana, na automobile. To stanje traje
viSe godina, 15 do 20 godina. Tek naknadno su poduzete mjere i radnje u cilju
otklanjanja tih problema, odnosno pogon je u fazi rekonstrukcije koja jo$ nije
zavrSena. [zvrSenom analizom kakvoce zraka i podmorja utvrdeno je prekora-
Cenje Cestica poradi ¢ega je samo u 2022. godini drzavni inspektorat podnio
tri prekrSajne prijave protiv pravne i odgovorne osobe u pravnoj osobi zbog
oneci$¢enja zraka. Nadalje, provodenjem izvida utvrdeno je da je uistinu doslo

12 Novoselec, P. (2016). Op¢i dio kaznenog prava. Pravni fakultet Osijek, 225.

13 Turkovié, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine,
265.

14 Zupanijski sud u Osijeku, Kv I1-147/2016.
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do zagadenja zraka i podmorja, odnosno da su Cestice raznih metala i drugih
spojeva povisene. Unato¢ tome, nadlezno drzavno odvjetniStvo odbacilo je
kaznenu prijavu uz obrazlozenje da je za postojanje kaznenog djela potrebno
dokazati da je do opisanih posljedica zaista i doslo. Takvo tumacenje polazi
od pogresne pretpostavke da se ovdje radi o kaznenom djelu povrjedivanja ili
(eventualno) konkretnog ugrozavanja, dok je iz zakonskog opisa jasno da se
radi o apstraktnom ugrozavanju. Zato je navedeno tumacenje peusko.

UgroZavanje ozonskog sloja (¢l. 195)

Prema slovu zakona, obiljezja ovog kaznenog djela ostvaruje osoba koja,
protivno propisima proizvodi, uvozi, izvozi, stavlja u promet ili koristi tvari
koje ostecuju ozonski sloj. Takoder se radi o tzv. blanketnom kaznenom djelu,
kao 1 u prethodnom sluc¢aju. Propisana je kazna zatvora (od tri mjeseca) do tri
godine, a djelo ima i nehajni oblik za koji je propisana kazna zatvora do jedne
godine. Novcanu kaznu je moguce izreci kao glavnu kaznu (¢l. 40, st. 4. KZ).
I ovdje postoji moguénost pocinjenja djela neizravnom namjerom, kao i kod
prethodno opisanog kaznenog djela. Ovdje, medutim, nije kaznjiv pokusaj.

Ugrozavanje ozonskog sloja spada u tipi¢na kaznena djela apstraktnog
ugrozavanja, s obzirom da je za postojanje kaznjivosti dovoljno da su tvari
nacelno podobne da ostete ozonski sloj, a ne trazi se i da je do oStecenja doista
i doslo. U praksi se postavilo pitanje je li moguca primjena instituta beznacaj-
nog djela, s obzirom da je ozonski sloj pravno dobro koje je vrlo znacajno za
sve. Beznacajno djelo je u hrvatskom kaznenom pravu razlog za donoSenje
oslobadajuce presude (tzv. razlog iskljucenja kaznjivosti). Tako je optuzeni
XY ostvario sva obiljezja kaznenog djela ugrozavanja ozonskog sloja iz ¢l.
195, st. 1. KZ jer je inkriminiranog dana na grani¢nom prijelazu M. unio radi
uporabe u Republiku Hrvatsku u plinskoj boci 13,6 kg tvari freon R 22 (klo-
rodifluorometan), iako je bio svjestan da te tvari Stetno utjecu na ozonski sloj
i ¢ija je uporaba zabranjena. Prvostupanjski sud ga je oslobodio primjenom
instituta beznaajnog djela, zbog izostanka Stetnih posljedica. Drzavno odvjet-
nistvo se zalilo na presudu uz obrazlozenje da nije moguca primjena instituta
beznacajnog djela zato Sto se prema zakonskom tekstu ne trazi nastup poslje-
dice pa se ni izostanak posljedice ne moze tumaciti u prilog beznac¢ajnom
djelu. Drugostupanjski sud je zalbu odbio i potvrdio prvostupanjsku presudu,
uz obrazloZenje da

»---13,6 kg tvari freon R 22 ne predstavlja samo za sebe zna¢ajnu opasnost za

ozonski sloj“."?

15 Zupanijski sud u Varazdinu, 21 K2-204/2018.
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UgroZavanje okolisa otpadom (¢1. 196)

Sukladno zakonskom tekstu, temeljni oblik ugrozavanja okolisa otpadom,
za koji je propisana kazna zatvora do dvije godine, biti ¢e ostvaren ako poci-
nitelj protivno propisima u jednoj ili vise naizgled povezanih posiljaka izvrsi
nedozvoljeni promet otpadom u koli¢ini koja je vec¢a od neznatne. Promet ¢e se
smatrati ,,nedozvoljenim* ako se, primjerice, vr$i bez potrebnih suglasnosti ili
uz krivotvorenje suglasnosti (tada je moguc stjecaj s odgovarajué¢im kaznenim
djelom krivotvorenja) i sl. Rije¢ je o blanketnom kaznenom djelu. Kvalificirani
oblik, s kaznom od Sest mjeseci do pet godina, postoji kad pocinitelj protivno
propisima odbacuje, odlaze, sakuplja, skladisti, obraduje, uvozi, izvozi ili pre-
vozi otpad ili posreduje u tome ili s njim uopce gospodari ili postupa na nacin
koji moze trajnije ili u znatnoj mjeri ugroziti kakvoc¢u zraka, tla, podzemlja,
vode ili mora, ili u znatnoj mjeri ili na Sirem podrucju ugroziti zivotinje, bilje
nehaja, s propisanom kaznom do jedne, odnosno do dvije godine zatvora. Poku-
$aj je, pak, kaznjiv samo kod kvalificiranog oblika iz st. 2.

Iz dostupne sudske prakse moze se opisati sljedec¢i primjer. Optuzenik
je u razdoblju od 4 godine kao vlasnik i direktor manje mljekare organizirao
njezin rad protivno odredbama Zakona o vodama i Zakona o otpadu. On je,
naime, propustio ishoditi vodoprivrednu dozvolu za koristenje voda, odnosno
za ispustanje voda sa promijenjenim svojstvima ili otpadnim tvarima. Osim
toga, nije imao propisani spremnik za sabiranje ili pro¢is¢avanje otpadnih voda
te je, unatoC rjeSenju vodopravne inspekcije, kojim mu je izreCena zabrana
ispustanja otpadnih voda u putni jarak i dalje odvodnim kanalom, koji prelazi
preko viSe parcela, nastavio ispustati otpadne vode. To je napravio premda je
znao da se zbog Stetnih kemikalija sadrzanih u njima izaziva smrad, jako one-
¢is¢enje okolnih parcela razli¢itih vlasnika te podzemnih voda. Zbog njegovog
postupanja je bio onemogucen uzgoj bilo koje poljoprivredne kulture na okol-
nom zemlji$tu povrSine najmanje jednog jutra. Sud je utvrdio da je opisanim
radnjama optuZzeni po¢inio kazneno djelo ugrozavanja okolisa otpadom.'®

Protuzakoniti lov i ribolov (¢l. 204)

Ovo kazneno djelo ima tri moguca oblika pocinjenja. Prvi (temeljni) oblik,
s propisanom kaznom zatvora do jedne godine, ¢ini onaj tko lovi divljac u vrijeme
lovostaja ili na podrucju na kojem lov nije dopusten ili lovi bez polozenog lovac-
kog ispita. Kvalificirani oblik, uz kaznu do tri godine zatvora, ostvaruje tko lovi
divljac, ribu ili druge slatkovodne ili morske organizme na nacin ili sredstvima

16 Zupanijski sud u Bjelovaru, Kz-340/02.

1298



1. Vuletié, Osvrt na ekocentricni model zastite okolisa u hrvatskom..., str. 1292—1304.

kojima se oni masovno unistavaju ili upotrebom nedopustenih pomoc¢nih sred-
stava. Naposljetku, tre¢i oblik, s kaznom do jedne godine, ¢ini onaj tko vrhunski
trofej divljaci trajno iznese u inozemstvo. Propisano je obvezno oduzimanje
predmeta namijenjenih ili uporabljenih za pocinjenje bilo kojeg od opisanih
oblika ovog kaznenog djela. Nov€anu kaznu je moguce izreé¢i kao glavnu.

Prema ranijem zakonodavstvu, radilo se o dva kaznena djela koja su
reformom iz 2013. godine spojena u jedno. Djelo ipak ne obuhvaca lov zastice-
nih zivotinjskih vrsta, nego je takvo postupanje uredeno zasebnom odredbom
(¢l. 200. KZ/11). Vrijedi istaknuti kako lov bez posebne dozvole, ribolov u
vrijeme lovostaja, ribolov na nedopusStenom podrucju i premjestanje divljaci i
ribe nisu kaznena djela, nego prekrsaji.'” Kazneno djelo o kojem je rije¢ takoder
je koncipirano kao blanketno pa ¢e biti potrebno tumacenje dopuniti posebnim
propisima, prije svega Zakonom o lovstvu, Zakonom o morskom ribarstvu i
Zakonom o slatkovodnom ribarstvu.

U sudskoj praksi se postavilo nekoliko zanimljivih spornih pravnih
pitanja. Prvo od njih je pitanje pravnog kontinuiteta izmedu starog i novog
zakona. Tako je optuZenicima stavljeno na teret da su dana 11. listopada 2011.
godine na lovistu kojim gospodari jedan fakultet, bez pismenog dopustenja
lovoovlastenika, s mora, iz brodice, poluautomatskom puskom marke ,,Crvena
zastava“, cal. 7,9 mm, protivno ¢l. 68. Zakona o lovstvu, odstrijelili jednog
muflona tezine barem 20 kg. Pravomoénom odlukom suda oslobodeni su
kaznene odgovornosti uz obrazlozenje da modaliteti po¢injenja kaznenog djela
protuzakonitog lova iz ¢l. 258. st. 1. 1 2. KZ/97 nemaju pravni kontinuitet u
kaznenom djelu protuzakonitog lova i ribolova iz ¢l. 204. novog KZ. Sud je u
obrazlozenju odluke posebno istakao da

,-..u opisu djela iz optuznog akta nije sadrzana niti jedna inkriminacija iz
¢l. 204. KZ/11 jer se okrivljenicima ne stavlja na teret lov u vrijeme lovostaja
ili na podrucju gdje lov nije dopusten, a niti da su lovili divlja¢ bez polozenog
lovackog ispita”.'®

U istom primjeru problematiziralo se i pitanje §to podrazumijeva pojam
,masovnog unistavanja“ iz zakonskog opisa. U tom pogledu sud je istakao da
lov automatskom puskom ne predstavlja sredstvo kojim se divlja¢ masovno
unistava te da za postojanje ovog kaznenog djela nije dovoljno da se samo radi
o sredstvu kojim se divlja¢ moZze masovno unistavati jer bi se u tom slucaju i
obi¢na lovacka puska mogla smatrati sredstvom za masovno unistavanje, iako
se ,,notorno radi o oruzju koje je dozvoljeno sredstvo za lov divljaci”."”

17 Usp. Turkovi¢, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne no-
vine, 276.

18 Zupanijski sud u Rijeci, Kz-210/2014.

19 Ibid.
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Nadalje, u praksi je bilo sporno §to se smatra lovom i donosene su razli-
¢ite odluke. U jednom primjeru, sud je zakljucio da se lovom smatra

,-..svaka aktivnost usmjerena na dolazenje do divljaci, a radnja pocinjenja
opisana rijecju ’lovi’ obuhvaéa radnje prije samog ranjavanja ili odstrela
divljaci i njezinog odnoSenja, odnosno hvatanja zive divljaci, kao $to su tra-
zenje, promatranje, ocekivanje, vabljenje, prac¢enje i dr.

Sukladno tome, postoji odgovornost kod pocinitelja koji se kreée s lovackom
puskom po lovistu bez dopustenja lovoovlastenika, trazeé¢i divlja¢ u cilju neo-
vlastenog odstrela.?” S druge strane, sudovi su uzeli da se ne smatra lovom
situacija u kojoj se optuzenici s lovackom puskom krecu cestom kroz nacio-
nalni park jer nije do§lo do odstrela zivotinja.”!

Ubijanje ili mucenje Zivotinja (¢l. 205)

Ubijanje ili mucenje Zivotinja je kazneno djelo koje je mozda i najvise
zazivjelo u hrvatskoj sudskoj praksi, kada su u pitanju kaznena djela protiv
okoliSa. Osim §to predstavlja izraz okrutnosti prema Zivotinjama, ovo djelo
¢esto moze biti potencijalni pokazatelj sklonosti nasilnog ponasanja i prema
ljudima, o ¢emu postoje brojne znanstvene studije.?? Zato se moze uputiti kri-
tika hrvatskom zakonodavcu Sto je za ovo kazneno djelo propisao vrlo niske,
gotovo simboli¢ne kazne. Tako je kaznom do jedne godine zatvora kaznjiv
onaj tko usmrti zivotinju bez opravdanog razloga ili je tesko zlostavlja, nanosi
joj nepotrebne boli ili je izlaZze nepotrebnim patnjama. Ako je opisano pona-
Sanje pocinjeno iz koristoljublja, propisana je kazna zatvora do dvije godine.
Ova dva oblika moguce je pociniti samo s izravnom namjerom, dok ¢e se u
sluéaju neizravne namjere raditi o odgovornosti za prekrsaj.?* Stroze kaznjava-
nje koristoljublja bilo je prvenstveno motivirano nastojanjem za suzbijanjem
organiziranja ilegalnih borba pasa.** Treba naglasiti kako se smatra da motiv
izivljavanja nije element ovog kaznenog djela.”

Predvidena je 1 odgovornost iz nehaja ali samo za situaciju u kojoj netko
uskratom hrane ili vode ili na drugi nacin izlozi zivotinju tegobnom stanju

20 Zupanijski sud u Splitu, Kz-271/17.

21 Zupanijski sud u Zagrebu, 15 Kz-1059/2017.

22V, npr.: Bonela Gomes, L. et al. (2021): Diagnosis of animal abuse: A Brazilian
study, Preventive Veterinary Medicine, 194.

2 Zupanijski sud u Zagrebu, 8 Kz-792/2018.

2 Cvitanovi¢, L. u Novoselec, Petar et al. (2007). Posebni dio kaznenog prava. Za-
greb: Pravni fakultet Sveucilista u Zagrebu, 285.

25 Zupanijski sud u Osijeku, K2-540/2021.
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kroz dulje vrijeme. Takvo postupanje mora trajati dulje vrijeme inace ¢e se
raditi samo o odgovaraju¢em prekrsaju.?® Tada je propisana kazna zatvora do
Sest mjeseci 1 ovdje je znacajno napomenuti da KZ za kazne do Sest mjeseci
propisuje iznimnost bezuvjetne kazne zatvora, uz primarno pribjegavanje radu
za opc¢e dobro kao alternativi. Predvideno je obvezno oduzimanje zivotinje
kod svih oblika ovog kaznenog djela.

Za ovo djelo je osuden optuzenik koji je na oranici nedaleko od kuce,
nakon $to mu je na dvoriste dolutao pas mjeSanac zlatno Zute boje i zaklao
jednu kokos, uzeo drveni kolac, istog psa otjerao iz dvorista i tréao za njim
te ga na oranici u kukuruzu vise puta udario drvenim kolcem duljine 170 cm
po glavi i smrskao mu kosti lubanje, nakon ¢ega je pas uginuo.” Isto tako,
krivom je proglasena optuzenica koja je, nakon $to je u njeno dvoriste doslo
pile u vlasnistvu susjede, u nakani da ga usmrti, udarila pile drvenim kolcem,
te ga potom bacila u korito rijeke pa je pile uginulo.”® MozZe se navesti i pri-
mjer optuzenika, koji je prisao psu koji je bio privezan na lancu, te ga je s
upaljenom motornom pilom porezao u podru¢ju prsa te mu nanio duboke
porezotine i razderotine prsiSta s desne strane i slomljena rebra pa je pas zbog
zadobivenih ozljeda uslijed iskrvarenja u potkozje misi¢ja i prsnu Supljinu u
velikim bolima uginuo.” U jo§ jednom primjeru, osuden je optuzenik zato $to
je slomio vrat 8 kokosi i zatim te kokosi bacio na prometnicu.*

Protupravna eksploatacija rudnog blaga (¢l. 211)

Ovo djelo ¢ini onaj tko protivno propisima obavlja eksploataciju rudnog
blaga i time prouzro¢i znatnu $tetu. Ovdje ¢e biti potrebno dokazati uzro¢nu
vezu izmedu eksploatacije 1 nastupjele Stete pa se tu zapravo radi o kaznenom
djelu povredivanja. Propisana je kazna zatvora do tri godine, a zakonodavac
je predvidio i kaznjivost pokusaja. Kvalificirani oblik, s kaznom od Sest mje-
seci do pet godina, postojat ¢e ako pocinitelj eksploataciju vrSi u podrucju
koje je propisom ili odlukom nadleznog tijela proglaseno zasticenom prirod-
nom vrijednosti. Zakonom je propisano obvezno oduzimanje predmeta koji su
namijenjeni, uporabljeni ili nastali po¢injenjem ovog kaznenog djela.

Iz sudske prakse zanimljivo je spomenuti predmet u kojemu su optu-
zenici osudeni jer su u kamenolomu, protivno posebnim propisima, obavljali

26 Op¢inski sud u Velikoj Gorici, K-297/2016.
27 Op¢inski sud u Zlataru, K-356/2015.

28 Op¢inski sud u Zlataru, K-200/2019.

2 Op¢inski sud u Velikoj Gorici, Kz-619/2017.
30 Op¢inski sud u Zadru, Kz-540/2021.

1301



Glasnik Advokatske komore Vojvodine, br. 4/2023.

eksploataciju rudnog blaga tehnicko-gradevnog kamena bazalta, izvan odobre-
nih granica eksploatacije, prema glavnom rudarskom projektu. Okrivljenici su
imali koncesiju samo za odredeni dio polja, a iskop su vrsili izvan tog odobre-
nja dijela polja bez koncesije.?!

Protupravna gradnja (¢l. 212)

Posljednje kazneno djelo iz ovog prikaza je kazneno djelo protupravne
gradnje. Njega ¢ini tko protivno propisima gradi gradevinu u podrucju koje
je propisom ili odlukom nadleznog tijela proglaseno zasticenom prirodnom
vrijednosti, kulturnim dobrom ili drugim podru¢jem od posebnog interesa za
drzavu. Propisana je kazna zatvora od Sest mjeseci do pet godina, a kaznjiv
je 1 sam pokusaj ovog kaznenog djela. Djelo je moguce pocCiniti s izravnom i
neizravnom namjerom. Treba napomenuti kako je kaznena odgovornost zna-
¢ajno suzZena u odnosu na staro zakonodavstvo jer je kaznjiva samo gradnja na
zaSticenim podrucjima (47 % kopnenog i 39 % morskog podru¢ja RH).*? Radi
se o blanketnom kaznenom djelu.

U sudskoj praksi zabiljezeni su i primjeri osudujucih i primjeri osloba-
dajucih odluka. Tako se, kao primjer osudujuce odluke, moze navesti predmet
u kojem je optuzenik, protivno ¢lancima 48. 1 209. Zakona o prostornom ure-
denju i gradnji i ¢lanku 3. Zakona o pomorskom dobru i morskim lukama, bez
ishodenja gradevinske dozvole, odnosno bez rjeSenja o uvjetima gradnje, te
bez potvrde glavnog projekta, putem izvodaca radova na lokaciji koja pred-
stavlja pomorsko dobro, duz obalnog pojasa, na nekoliko metara od obalne
crte izgradio cestu duZine 650 metara.”® S druge strane, osloboden je kaznene
odgovornosti optuzenik koji je u zgradi, koja nije registrirana kao pojedinac¢no
kulturno dobro, a nalazi se u podrucju koje je proglaseno kulturno-povijesnom
cjelinom, izvrsio rekonstrukciju stana na nacin da je povecao broj stambenih
jedinica u gradevini, od jednog napravljena su tri stana, koja su etazirana i
¢ine tri zasebne etazne jedinice, $to nije bilo u skladu sa lokacijskim uvjetima.
Naime, novim KZ je kriminalna zona znatno suzena tako da se sada kaznjava
samo protupravno gradenje na zasticenim podrucjima, zasticenoj prirodnoj
vrijednosti, kulturnom dobru ili drugom podru¢ju od posebnog interesa za
drzavu. Kulturno-povijesna cjelina je, sukladno odredbi ¢l. 6. to¢. 5. Zakona o
zastiti i o¢uvanju kulturnih dobara, naselje ili dio naselja, kao i podrucje, koji

31 Zupanijski sud u Osijeku, K2-546/2014.

32 Turkovi¢, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine
2811 282.

33 Zupanijski sud u Zagrebu, Kz-631/2018.
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su zaSti¢eni kao kulturno dobro. Sud je zakljucio da je ,,u konkretnom slucaju
izvrSena unutarnja rekonstrukcija gradevine, koja nije registrirana kao pojedi-
nacno kulturno dobro pa takvo gradenje, iako se gradevina nalazi na podrucju
koje je proglaseno kulturno-povijesnom cjelinom, obzirom da vanjski izgled
gradevine nije izmijenjen, moze biti predmet prekrSajnog kaznjavanja, ali ne
ulazi u sferu kaznene odgovornosti.**

ZAKLJUCAK

Glava kaznenih djela protiv okolisa u hrvatskom kaznenom zakonodav-
stvu ocigledno sadrzi vrlo velik broj kaznenih djela, od kojih dobar dio (vise
od polovice) nije gotovo uopce primijenjen u sudskoj praksi. Razlozi za takvo
stanje su viSestruki. Kao prvo, iz statistickih podataka proizlazi da kaznene
prijave podnosi uglavnom policija, §to znaci da ostala nadlezna tijela u ovom
segmentu ne izvrSavaju svoje zakonom ustanovljene ovlasti. To je vrlo velik
problem ako se uzme u obzir da kod vecine ovih kaznenih djela nema indivi-
dualnih ostec¢enika koji bi podnijeli prijavu i inicirali progon.

Nadalje, ve¢ina kaznenih djela iz ove glave koncipirana je kao blanketne
norme, $to zna¢i da je za njihovo tumacenje potrebno poznavanje posebnih
propisa. Tih propisa je, pak, mnogo i ¢esto su zastarjeli te ne odgovaraju potre-
bama prakse. Osim toga, ponekad nije sasvim jasna razlika izmedu kaznenih
djela i prekrSaja u pojedinim segmentima zastite okoliSa pa i u tom smislu
moze do¢i do nedoumica i nejasnoc¢a. Uz to, propisane kazne za veéinu kazne-
nih djela iz ove glave su vrlo niske pa omogucuju Siroku primjenu zatvorskih
alternativa (rada za opcée dobro i uvjetne osude), $to stvara dojam odredene
nebitnosti ili nedovoljne tezine ovog dijela kaznenog prava. To posebno dolazi
do izrazaja u pogledu kaznenog djela ubijanja ili mucenja zivotinja, koje je
vrlo ¢esto u sudskoj praksi i ukazuje na veliku agresivnost i drustvenu opasnost
pocinitelja, ali je usprkos tome propisana kazna niska pa je upitno moze li
ostvariti zakonom proklamiranu svrhu kaznjavanja. Za dio ovih kaznenih djela
je takoder moguce izre¢i nov¢anu kaznu kao glavnu, $to, po naSem misljenju,
dodatno pojacava prethodno opisani dojam i slabi svrhu kaznjavanja.

Nedostatno razvijenoj sudskoj praksi u pogledu vecine ovih kazne-
nih djela zasigurno pridonosi i nedostatak kaznenopravne literature iz ovog
podrucja, koja bi pomogla u tumacenju pojedinih odredbi te tako pruzila smjer-
nice za postupanje. Nepostojanje odgovarajucih stru¢nih i znanstvenih radova,
zakonskih komentara te, opcenito, naCelna nezainteresiranost znanstvene i

34 Zupanijski sud u Bjelovaru, KZ 32/2015.
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stru¢ne javnosti za problematiku kaznenopravne zastite okoliSa mogu imati
destimulirajué¢i u¢inak i na prakticnom polju. Zato bi bilo preporucljivo da se
u narednom razdoblju razvije poseban poslijediplomski program iz podrucja
prava koji bi paznju skrenuo na opisane i srodne probleme.

U¢inkovit kaznenopravni okvir za zastitu okoliSa jedan je od klju¢nih
faktora za oCuvanje prirodnih resursa, zastitu zdravlja ljudi te odrzivost pla-
neta za sadasnje 1 buduce generacije. Kaznenopravni sustav igra presudnu
ulogu u osiguravanju da odgovorni za ozbiljna krSenja okoliSnih pravila snose
odgovornost. To pridonosi na¢elu vladavine prava te Salje jasnu generalnopre-
ventivnu poruku da su takve aktivnosti neprihvatljive i da ¢e biti sankcionirane.
Zato je u buducnosti vazno nastojati razvijati ove odredbe u smjeru koji ¢e
omoguciti njihovu Siru prakti¢nu primjenjivost.
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INTRODUCTION

The concept of the protection of the environment through criminal law
implies a complex system of ethical, criminological, criminal, penological,
and other elements that are linked to global efforts to protect the environment.
Croatia faced a series of necessary reforms in its legislation, including the
area of environmental crimes. On the threshold of accession to the European
Union ten years ago, the demands for environmental protection were focused
on improving and standardizing criminal offenses in the existing legislation,
as well as establishing new ones.' During the reform, relevant European and
international standards were taken into account.?

Croatia implemented the so-called ecocentric model of the protection
of the environment through criminal law, which is considered to represent the
highest degree of environmental protection because it does not protect the envi-
ronment directly rather than indirectly through the protection of other legal
goods.®* The chapter on criminal offenses against the environment, introduced
on January 1, 2013, contains twenty criminal offenses* and very precisely
regulates almost all imaginable forms of severe environmental endangerment,
with a prevalence of offenses of abstract endangerment,’ in accordance with
the aforementioned ecocentric approach.’ Besides the large number of criminal

! Herceg Paksi¢, B.; Vuleti¢, 1.; Kohalmi, L. (2013). Kaznenopravna zastita okolisa
u Madarskoj i Hrvatskoj u kontekstu uskladivanja s regulacijom Europske unije u Pravo-
regije-razvoj, Zupan, M.; Vinkovi¢, M. (ed.), Pécs: Osijek: Grafika Osijek, 371-386.

2 In this regard, the following international documents should certainly be high-
lighted here: Directive (2008/99/EC) on the Protection of the Environment through Crimi-
nal Law; The International Convention for the Prevention of Pollution from Ships (MAR-
POL); Directive (2009/123/EC) on Ship-Source Pollution; Convention on the Protection of
the Environment through Criminal Law; Convention on Biological Diversity.

3 See e.g. Donnelly, B.; Bishop, P. (2007). Natural Law and Ecocentrism. Journal of
Environmental Law, 19 (1), 89—101.

4 Although this number of criminal offenses may seem large, it should be noted that
some countries have a significantly higher number of prescribed criminal offenses aimed
at environmental protection. For example, Montenegrin legislation provides for as many
as thirty such criminal offenses. See: Purisi¢, J. (2022). Krivi¢nopravni instrumenti zastite
zivotne sredine. Glasnik of the Bar Association of Vojvodina, XCVI (4), 1099.

5 The concept of abstract endangerment in this text is used in the sense of criminal
offenses that create a so-called “pre-dangerous” state and are most often described in the
legal text with the phrase “may endanger” or similar. Cf. Vukusi¢, 1. (2016). ,,Odustanak®
kod posebnih kaznenih djela ugrozavanja okolisa. Collected Papers of the Faculty of Law
in Split, 53(2), 583. This understanding is also accepted by the latest Croatian case law
(see, for example, VSRH, I Kz-Us-4/2021).

¢ Also Turkovi¢, K. et al. (2013). Komentar Kaznenog zakona. Zagreb: Narodne
novine, 263.
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offenses, another characteristic of the new legislation is, undoubtedly, the fact
that it is significantly stricter. This leads us to conclude that the legislator has
given this area of criminal law much greater attention than before. This is a
justified solution, considering that it concerns a constitutional category and one
of the most significant constitutional goods of the so-called third generation.’

Today, ten years after the implementation of the new regime, it is pos-
sible to provide feedback from case law on the effectiveness of the legislative
concept. The aim of this research is to provide insight into the state and trends
of environmental crime in the Republic of Croatia in the period from Janu-
ary 1, 2013, to January 1, 2023. The paper examines the available statistical
data from the State Bureau of Statistics on reported, accused, and convicted
perpetrators of environmental crimes, as well as the statistical data from the
Ministry of the Interior of the Republic of Croatia on reported environmental
crimes. The central part of the paper presents an analysis of the legal pro-
visions and relevant case law to highlight the most important challenges in
practice. Based on such an analysis, the author provides a review of the effec-
tiveness of the ecocentric model of the protection of the environment through
criminal law in Croatian law.

OVERVIEW OF THE TRENDS
OF ENVIRONMENTAL CRIME IN CROATIA

As Kondor-Langer points out in her analysis of the data from the State
Bureau of Statistics, a total of 2551 complaints for environmental crimes were
filed over seven years. The majority of these complaints were filed through
the Ministry of the Interior, suggesting that other competent services are not
sufficiently active in this area. Interestingly, during certain observed years, dif-
ferent trends in the submission of criminal complaints through the Ministry of
the Interior and direct submissions were visible.®

It is also significant to mention that, according to certain studies, legal
entities occasionally appear as perpetrators of these crimes.’ In this context,
it is important to note that Croatia has had a legal framework for the criminal
liability of legal entities since 2003, based on the model of liability of the

7 Cf. Sabol¢, M. (2022). Prostorne karakteristike krivi¢nih dela protiv zivotne sredi-
ne izvrSenih u Madarskoj. Glasnik of the Bar Association of Vojvodina, XCVI (4), 1099,
1255

8 Kondor-Langer, M. (2021). Stanje i kretanje okolisnog kriminaliteta u Republici
Hrvatskoj. Policija i sigurnost, 30 (2), 247.

° See e.g. Vuleti¢, 1. (2023). Corporate Criminal Liability: An Overview of the Croa-
tian Model after 20 Years of Practice. MDPI Laws, 12 (2), 7.
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responsible person. Therefore, the inability to establish the culpability of the
responsible natural person often leads to the non-liability of the legal entity or
to the termination of criminal proceedings.!'

OVERVIEW OF LEGISLATIVE REGULATIONS

In the following section, we will briefly present the more significant
environmental crimes stipulated by the Croatian Criminal Code. The overview
will consist of an analysis of legal provisions and a description of relevant case
law which shows how a particular provision has been implemented in practice.
It is important to emphasize that not all crimes have been equally established
in case law so far. Thus, for some offenses, there is extensive available case
law, while for others, there may be only a few or even a single final court
decision. Therefore, the overview will focus on those crimes for which a sig-
nificant body of case law is available at the time of writing this paper. Crimes
for which not a single decision is available will not be covered in this text, in
an effort to maintain conciseness and practical relevance of the overview.!!

Environmental Pollution (Article 193)

This criminal offense is regulated by Article 193 of the Criminal Code.
The basic form is committed by anyone who, contrary to regulations, releases,
introduces, or discharges substances or ionizing radiation into the air, soil,
underground, water, or sea that could permanently or significantly endanger
their quality or could significantly or extensively endanger animals, plants,
or fungi, or could endanger human life or health. The prescribed penalty is
imprisonment from six months to five years. The qualified form, punishable by

1 Derencinovi¢, D., Novosel, D. (2012). Zakon o odgovornosti pravnih osoba za
kaznena djela — prolazne djecje bolesti ili (ne)rjesiva kvadratura kruga. Croatian Yearbook
of Criminal Law and Practice 19 (2), 585-613.

' The following criminal offenses are not included in the overview: Discharge of
Polluting Substances from a Vessel (Art. 194); Endangering the Environment through Fa-
cility Operations (Art. 197); Endangering the Environment with Radioactive Substances
(Art. 198); Endangering the Environment by Noise, Vibrations, or Non-ionizing Radiation
(Art. 199); Destruction of Protected Natural Areas (Art. 200); Habitat Destruction (Art.
201); Trading in Wild Species (Art. 202); Illegal Introduction into the Environment of Wild
Species or GMOs (Art. 203); Spreading of Infectious Animal Diseases and Harmful Or-
ganisms to Plants (Art. 206); Production and Distribution of Harmful Animal Treatment
Substances (Art. 207); Veterinary Malpractice (Art. 208); Forest Devastation (Art. 209);
Alteration of Water Regime (Art. 210);
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one to eight years in prison, is committed by anyone who releases, introduces,
or discharges substances or ionizing radiation into the air, soil, underground,
water, or sea, thereby endangering human life or health. Negligence is also
punishable, in which case the prescribed penalty is imprisonment for up to
two, or up to three years, depending on the form committed in the specific
case. In all cases, these are crimes of abstract endangerment, so it is not neces-
sary for the described consequences to have actually occurred, but only that
they “could” have occurred.

This is a so-called blanket provision, so it is necessary to consult a spe-
cial law (Environmental Protection Law) when interpreting it. The basic form
consists of abstract endangerment, using so-called blanket dispositions. The
qualified form, on the other hand, consists of concrete endangerment and does
not involve blanket dispositions. Both forms can be committed intentionally
and negligently, but it is important to note that intentional forms allow for
the possibility of so-called indirect intent, in which the perpetrator is aware
that their actions could constitute this criminal offense and consents to this.!?
Attempt is punishable in intentional forms, and there is also a possibility of
exemption from punishment (Article 213 of the Criminal Code) if the perpe-
trator voluntarily eliminates the danger or condition they caused. This is a type
of so-called effective remorse, aimed at encouraging the perpetrator to elimi-
nate or mitigate the harmful consequences of their actions, serving the goal of
crime prevention.'

Insight into case law does not yield many final decisions. For the pur-
poses of this analysis, a case can be cited where it was determined that the
defendants had established several companies for the purpose of engaging
in criminal activity, with the goal of acquiring unlawful material gain. They
procured and fabricated false business documentation on the procurement
and sale of blue diesel, i.e., processed such oil into euro diesel, and on the
distribution of such processed products in retail and wholesale, and they also
discharged large quantities of harmful waste substances into the environment,
leading to permanent pollution of the soil and plants. They conducted an ille-
gal process of extracting Euromarker Solvent Yellow 124, found in the colored
gaseous fuel known as blue diesel. By filtering blue diesel through various
additives such as activated carbon, sulfuric acid, and sandstone, they obtained
eurodiesel fuel that does not contain Euromarker. In this way, their actions
constituted this criminal offense and they were convicted.'

12 Novoselec, P. (2016). Op¢i dio kaznenog prava. Osijek: Faculty of Law in Osijek, 225.
13 Turkovié, K. et al. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine, 265.
4 County Court in Osijek, Kv 11-147/2016.
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Further insight into case law shows, however, that there are sometimes
incorrect interpretations arising from the failure to distinguish between abstract
and concrete endangerment. The following example will illustrate this. A com-
pany in the city of Rijeka was engaged in the storage and transshipment of
coal and iron ore. The entire transshipment took place in a port located in a
populated area, close to houses and apartments. During the transshipment and
transport of coal and iron ore, dust was generated, which citizens inhaled, and
it settled on windows, inside citizens’ homes, and on cars. This situation had
continued for a long time, approximately 15 to 20 years. Only later were meas-
ures and actions taken to address these problems, with the facility currently
undergoing reconstruction. Air and seabed quality analyses found particle
exceedances, leading to the State Inspectorate filing three misdemeanor com-
plaints against legal entities and responsible persons in those entities for air
pollution in 2022 alone. Further investigations confirmed air and seabed pollu-
tion, with elevated levels of various metals and other compounds. Despite this,
the competent state attorney’s office dismissed the criminal complaint, reason-
ing that it was necessary to prove that the described consequences had actually
occurred. This interpretation stems from the incorrect assumption that this is a
crime of injury or (possibly) concrete endangerment, while it is clear from the
legal description that only abstract endangerment is required. Therefore, this
interpretation is too limited.

Endangering the Ozone Layer (Article 195)

The law states that this criminal offense is committed if a person, con-
trary to regulations, produces, imports, exports, puts on the market or uses
substances that harm the ozone layer. This is also a so-called blanket offense,
as in the previous case. The prescribed penalty is imprisonment from three
months up to three years, and this offense can be committed by negligence,
for which the prescribed penalty is imprisonment for up to one year. A fine can
also be imposed as the principal punishment (Article 40, paragraph 4 of the
Criminal Code). Here too, the offense can be committed with indirect intent,
as with the previously described offense. However, attempt is not punishable
in this case.

Endangering the ozone layer falls into the typical category of crimes of
abstract endangerment, as it is sufficient for the substances to be potentially
capable of damaging the ozone layer, without requiring actual damage to have
occurred. In practice, an interesting question arose regarding the applicabil-
ity of the principle of insignificance, given that the ozone layer is a legally
protected good of great significance for everyone. In Croatian criminal law,
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the principle of insignificance is a reason for acquittal (so-called reason for
excluding criminal liability). Thus, the actions of the accused XY constituted
the criminal offense of endangering the ozone layer under Article 195, para-
graph 1 of the Criminal Code, because on the day in question at the border
crossing M., he imported for use in the Republic of Croatia, 13.6 kg of the
substance freon R 22 (chlorodifluoromethane) in a gas cylinder, despite being
aware that these substances adversely affect the ozone layer and their use is
prohibited. The first-instance court acquitted him by applying the principle of
insignificance due to the lack of harmful consequences. The State Attorney’s
Office appealed the verdict, arguing that the principle of insignificance could
not be applied because the legal text does not require the occurrence of conse-
quences, so the absence of consequences cannot be interpreted in favor of the
principle of insignificance. The appellate court rejected the appeal and con-
firmed the first-instance verdict, explaining that “13.6 kg of the substance freon
R 22 does not in itself constitute a significant danger to the ozone layer.”'s

Environmental Endangerment by Waste (Article 196)

The law states that the basic form of environmental endangerment by
waste, punishable by up to two years in prison, is committed if the perpetra-
tor, contrary to regulations, carries out unauthorized waste traffic in a quantity
greater than negligible in one or several apparently related shipments. Traffic
will be considered “unauthorized” if, for example, it is carried out without
the necessary consent or with forged consent (which could involve concur-
rent charges for the corresponding offense of forgery), etc. This is a blanket
offense. The qualified form, punishable by six months to five years in prison,
exists when the perpetrator, contrary to regulations, discards, disposes, col-
lects, stores, processes, imports, exports, or transports waste or mediates in
doing so or manages it in a way that can permanently or significantly endanger
the quality of air, soil, underground, water or sea, or significantly or exten-
sively endanger animals, plants, or fungi, or endanger human life or health.
Both forms can also be committed by negligence, with a prescribed penalty
of up to one, or up to two years in prison, respectively. Attempt is punishable
only in the qualified form under paragraph 2.

From the available case law, the following example can be described.
Over a period of 4 years, the accused, as the owner and director of a small
dairy, organized its operation contrary to the provisions of the Water Law and
the Waste Law. Specifically, he failed to obtain a water management permit

15 County Court in Varazdin, 21 Kz-204/2018.
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for the use of water, i.e., for the discharge of water with altered properties or
waste substances. In addition, he did not have the required tank for collecting
or purifying wastewater and, despite a decision from the water management
inspectorate, which imposed a ban on discharging wastewater into the roadside
ditch and further through a drainage channel crossing multiple properties, he
continued to discharge wastewater. He did so knowing that, due to the harm-
ful chemicals they contained, this caused odor and significant pollution of the
surrounding properties of various owners and groundwater. Due to his actions,
the cultivation of any agricultural crops on the surrounding land of at least one
acre was made impossible. The court found that by his actions, the accused
committed the criminal offense of environmental endangerment by waste. '

Illegal Hunting and Fishing (Article 204)

This criminal offense can be committed in three possible forms. The
first (basic) form, punishable by up to one year in prison, is committed by
anyone who hunts game during the closed season, in areas where hunting is
not permitted, or without having passed the hunting exam. The qualified form,
punishable by up to three years in prison, is committed by those who hunt
game, fish, or other freshwater or marine organisms in a manner or with means
that lead to their mass destruction, or by using prohibited auxiliary means.
Lastly, the third form, punishable by up to one year, is committed by anyone
who permanently takes a prime game trophy abroad. The mandatory confis-
cation of items intended or used for the commission of any of the described
forms of this criminal offense is prescribed. A monetary fine can also be
imposed as the principal penalty.

Under previous legislation, these were two separate criminal offenses
that were merged into one in the 2013 reform. However, this offense does
not include hunting protected animal species, which is regulated by a sepa-
rate provision (Article 200 of the Criminal Code/11). It is important to note
that hunting without a special permit, fishing during the closed season, fish-
ing in prohibited areas, and the relocation of game and fish are not criminal
offenses but misdemeanors.'” The discussed criminal offense is also conceived
as a blanket offense, so its interpretation needs to be supplemented by special
regulations, primarily the Law on Hunting, the Law on Marine Fisheries, and
the Law on Freshwater Fisheries.

16 County Court in Bjelovar, Kz-340/02.
17 Cf. Turkovié, K. et al. (2013). Komentar Kaznenog zakona. Zagreb: Narodne no-
vine, 276.
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Several interesting legal questions have appeared in case law. The first
of these is the issue of legal continuity between the old and new legislation.
The accused were charged with hunting a mouflon weighing at least 20 kg on
October 11, 2011, in a hunting ground managed by a university, without writ-
ten permission from the hunting rights holder, from the sea, in a boat, with
a semi-automatic rifle “Crvena Zastava,” caliber 7.9 mm, contrary to Article
68 of the Hunting Act. They were acquitted by a final court decision, with
the reasoning that the modalities of committing the criminal offense of illegal
hunting under Articles 258, paragraphs 1 and 2 of the Criminal Code/97, do
not have legal continuity in the criminal offense of illegal hunting and fishing
under Article 204 of the new Criminal Code. The court particularly noted that
“the description of the act in the indictment does not contain any incrimination
from Article 204 of the Criminal Code/11, as the accused are not charged with
hunting during the closed season or in an area where hunting is not permitted,
nor with hunting game without having passed the hunting exam.”"

The same example raised the question of what constitutes “mass destruc-
tion” according to the legal description. In this regard, the court pointed out
that hunting with an automatic rifle does not constitute a means by which
game is massively destroyed and that for the existence of this criminal offense,
it is not sufficient for it to be merely a means by which game can be massively
destroyed, as in that case, even an ordinary hunting rifle could be considered
a means for mass destruction, although it is “notoriously a weapon that is a
permitted means for hunting game.”"

Furthermore, what is considered hunting has been controversial in
practice, leading to different decisions. In one case, the court concluded that
hunting is “any activity aimed at acquiring game, and the act of commission
described by the word ‘hunts’ includes actions before the actual wounding or
shooting of game and its removal, i.e., capturing live game, such as searching,
observing, waiting, luring, following, etc.” Accordingly, there is liability for a
perpetrator who moves with a hunting rifle through a hunting ground without
the permission of the hunting rights holder, searching for game with the inten-
tion of unauthorized shooting.?® On the other hand, courts have determined that
it is not considered hunting when the accused move with a hunting rifle along
a road through a national park because there was no shooting of animals.*

18 County Court in Rijeka, Kz-210/2014.

1 Ibid.

20 County Court in Split, Kz-271/17.

21 County Court in Zagreb, 15 Kz-1059/2017.
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Killing or Torturing Animals (Article 205)

Killing or torturing animals is perhaps the most prevalent criminal
offense in Croatian case law when it comes to environmental crimes. Besides
being an expression of cruelty towards animals, this act can often be a potential
indicator of a propensity for violent behavior towards humans as well, as evi-
denced by numerous scientific studies.”? Therefore, criticism can be directed at
the Croatian legislator for prescribing very low, almost symbolic penalties for
this offense. Thus, a penalty of up to one year in prison is prescribed for anyone
who kills an animal without justified reason or severely abuses it, inflicts unnec-
essary pain, or subjects it to unnecessary suffering. If the described behavior is
committed for gain, the prescribed penalty is imprisonment for up to two years.
These two forms can only be committed with direct intent, while indirect intent
will result in misdemeanor liability.”® The stricter punishment for committing
this offense for gain was primarily motivated by efforts to combat the organiza-
tion of illegal dog fights.?* It should be emphasized that the motive of sadism is
not considered an element of this criminal offense.”

Liability for negligence is also stipulated but only in situations where
someone exposes an animal to a distressing condition over a long period by
withholding food or water or in another manner. Such conduct must last over a
long period; otherwise, it will only constitute a corresponding misdemeanor.?
In this case, a penalty of imprisonment for up to six months is prescribed, and
it is significant to note that the Criminal Code prescribes unconditional impris-
onment for penalties of up to six months only exceptionally, while primarily
opting for community service as an alternative. Mandatory confiscation of the
animal is prescribed for all forms of this criminal offense.

The defendant, who was convicted of this crime, was in arable land not far
from their house, when a golden-yellow mixed-breed dog ran into his yard and
slaughtered one hen. The defendant took a wooden stake, chased the dog out of
the yard, ran after him, and in the corn field repeatedly hit him in the head with
a 170 cm long wooden stake and crushed his skull, after which the dog died.”
Similarly, the accused was found guilty after a chicken owned by a neighbor
came into her yard, and with the intention of killing it, she hit the chicken with

22 See ¢.g. Bonella Gomes, L. et al. (2021): Diagnosis of animal abuse: A Brazilian
study. Preventive Veterinary Medicine, p. 194.

2 County Court in Zagreb, 8 Kz-792/2018.

24 Cvitanovi¢, L. in: Novoseelec, P. et al. (2007): Posebni dio kaznenog prava, Fac-
ulty of Law, University of Zagreb, Zagreb. 285.

% County Court in Osijek, Kz-540/2021.
26 Municipal Court in Velika Gorica, K-297/2016.
*7 Municipal Court in Zlatar, K-356/2015.
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a wooden stake, and then threw it into the riverbed, whereupon the chicken
died.?® Another example can be cited when the defendant approached a chained
dog and cut it in the chest with a chainsaw, inflicting deep cuts and lacerations
on the right side of the chest and breaking its ribs, which led to hemorrhaging
into the subcutaneous tissue of the muscles and the chest cavity, causing the
dog to die in great pain.?? In another example, the defendant was sentenced for
breaking the necks of 8 chickens and then throwing them onto the road.*

Illegal Exploitation of Mineral Resources (Article 211)

This offense is committed by anyone who carries out the exploitation
of mineral resources contrary to regulations and thereby causes significant
damage. Here, it is necessary to establish causality between the exploitation
and the resulting damage, so it is essentially a crime of injury. The prescribed
penalty is imprisonment for up to three years, with attempt being punishable.
The qualified form, with a penalty ranging from six months to five years,
will exist if the exploitation is carried out in an area that has been declared a
protected area by regulation or decision of the competent authority. The law
mandates the confiscation of items that were intended for, used in, or resulted
from the commission of this criminal offense.

There is an interesting case where the defendants were convicted for car-
rying out the exploitation of technical-construction stone basalt in a quarry,
contrary to specific regulations, outside the limits of approved exploita-
tion according to the main mining project. The defendants had a concession
only for a certain part of the field, and they conducted excavation beyond the
approved area without a concession.’!

Illegal Construction (Article 212)

The last criminal offense presented here is the offense of illegal con-
struction. It is committed by anyone who, contrary to regulations, constructs
a building in an area that has been declared a protected area, cultural good, or
other area of special interest to the state by regulation or decision of the com-
petent authority. The prescribed penalty is imprisonment from six months to
five years, and attempt is punishable. The offense can be committed with both

2 Municipal Court in Zlatar, K-200/2019.

2 Municipal Court in Velika Gorica, Kz-619/2017.
30 Municipal Court in Zadar, Kz-540/2021.

31 County Court in Osijek, Kz-546/2014.
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direct and indirect intent. It should be noted that criminal liability has been
significantly narrowed compared to the old legislation, as only construction in
protected areas is punishable (47 % of the terrestrial and 39 % of the maritime
area of Croatia).’? This is a blanket offense.

Case law includes both convictions and acquittals. As an example of a
conviction, there is a case where the defendant, contrary to Articles 48 and
209 of the Law on Spatial Planning and Construction and Article 3 of the Law
on Maritime Domain and Seaports, constructed a 650-meter-long road along
the coastal strip, a few meters from the coastline, without obtaining a build-
ing permit, a decision on construction conditions, or main project certification,
through a contractor at a location that constitutes maritime domain.’®* On the
other hand, a defendant was acquitted for reconstructing an apartment in a
building, not registered as a cultural good but located in an area declared a
cultural-historical whole, in a manner that increased the number of residen-
tial units from one to three apartments, which were partitioned and formed
three separate units, not in accordance with the location conditions. The new
Criminal Code restricts the scope of punishable offenses so that now only ille-
gal construction in protected areas, protected natural values, cultural goods, or
other areas of special interest to the state is punishable. A cultural-historical
whole, according to Article 6, paragraph 5 of the Act on the Protection and
Preservation of Cultural Goods, is a settlement or part of a settlement, as well
as an area that is protected as a cultural good. The court concluded that “in this
specific case, an internal reconstruction of the building, which is not registered
as a cultural good, was carried out, so even though the building is located in
an area declared a cultural-historical whole and since the external appearance
of the building has not been changed, such construction can be subject to a
misdemeanor penalty but does not fall within the scope of criminal liability.””**

CONCLUSION

The chapter on criminal offenses against the environment in Croatian
criminal legislation clearly contains a very large number of criminal offenses,
the majority of which (more than half) have hardly been applied in case law
at all. There are multiple reasons for this. Firstly, statistical data shows that
criminal complaints are mainly filed by the police, which means that other

32 Turkovié, K. et al. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine,
281-282.

33 County Court in Zagreb, Kz-631/2018.
34 County Court in Bjelovar, KZ 32/2015.
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competent bodies are not exercising their legally established powers in this
area. This is a significant problem considering that for most of these criminal
offenses, there are no individual victims who would file a complaint and initi-
ate proceedings.

Furthermore, most of the criminal offenses in this chapter are constructed
as blanket norms, meaning that their interpretation requires knowledge of spe-
cific regulations. There are many such regulations, and they are often outdated
and cannot easily be applied in practice. Moreover, sometimes the distinction
between criminal offenses and misdemeanors in certain segments of environ-
mental protection is not entirely clear, leading to ambiguities and uncertainties.
Additionally, the penalties prescribed for most of the criminal offenses in this
chapter are very mild, allowing for a wide application of prison alternatives
(community service and suspended sentences), creating an impression of cer-
tain insignificance or insufficient seriousness of this part of criminal law. This
is particularly evident in the case of the criminal offense of killing or tortur-
ing animals, which is very common in case law and indicates a high level
of aggressiveness and social danger of the perpetrators, but despite this, the
prescribed penalty is mild, raising questions about its ability to achieve the
proclaimed purpose of punishment. For some of these criminal offenses, it is
also possible to impose a fine as the principal penalty, which, in our opinion,
further strengthens the previously described impression and weakens the pur-
pose of punishment.

The underdeveloped case law regarding most of these criminal offenses
is undoubtedly also influenced by the lack of criminal law literature in this
area, which would help in interpreting individual provisions and thus provide
guidelines for action. The absence of appropriate professional and scien-
tific articles, legal commentaries, and, in general, a lack of interest from the
scientific and professional community in the issue of the protection of the
environment through criminal law can have a demotivating effect on the prac-
tical field as well. Therefore, it would be advisable to develop a specialized
postgraduate program in the field of law in the near future, which would draw
attention to these and related problems.

An effective criminal law framework for environmental protection is one
of the key factors for the preservation of natural resources, protection of human
health, and sustainability of the planet for present and future generations. The
criminal justice system plays a crucial role in ensuring that those responsible
for serious violations of environmental rules are held accountable. This con-
tributes to the principle of the rule of law and sends a clear general preventive
message that such activities are unacceptable and will be sanctioned. There-
fore, it is important in the future to strive to develop these provisions in a
direction that will enable their broader practical applicability.
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MMIIEpaTHB yHampehema jaBHe CBECTH O €KOJIOIIKUM Ka3HEHUM Jie-
muMa. AyTOpKa jadame CBECTH rpaljaHa JOBOIHM y BE3y ca MPaBOM
IPUITAJHAKA jaBHOCTH Ha NPHCTYI IpaBocyhy u yiorom ,3a-
MHTEPECOBAaHE jJaBHOCTU® Yy KPHBHUYHOM IIOCTYIIKY, IIPE CBera Kao
MOJHOCKWIAlA KPUBUYHUX IIPHjaBa, Y€CTO Yy OKBHPHMA YAPYKErba
rpahaHa, u y Be3u ca y4eCTBOBAHEM y KPMBUYHHMM IOCTYIIIIHMA 32
OBa KPUBUYHA JeJa.

Kmyune peuu: exornouika ka3HeHa Jiena, Clieldjann3anmja jaB-
HUX TY)KHIIala, CIelnjain3anija Cyanja, MOAHOCHOIN KPUBHIHIX
npHjasa, ,,3aMHTEPEeCcOBaHa jaBHOCT™

YBOJHA PABMATPAIBA

HOpaCT N3BPUICHA KA3HCHUX Ae€J1a TPOTUB )KUBOTHE CpCIII/IHe/eKOJ'IOH_IKI/IX
Ka3HEHHX JIelia, jeJlaH je OJ TeMEeJbHUX pa3jora 3a yBoleme npodecrnoHamHe
crienujajgn3aiuje y KpUBUYHOM mpaBocyly 3a oBa kasHeHa gena.' Kama cy y
MUTamky eKOJIOIIKa KpUBHYHA JIeNa Koja ce Bplle Ha moapy4jy EBporcke yHuje
yKazyje ce Ha Tpu ocoOuHe: 1. oOJIMK OpraHM30BaHE KPUMHUHAIHE aKTHBHO-
CTH, YETBpTE 1O 3Ha4Yajy M 00MMYy; 2. KpUMHHAJIHA aKTUBHOCT Yy MOpacTy; 3.
olpeheHa ekoJomKa KpHBHYHA [IeNIa Y3POKYjy BUCOKE (PMHAHCH]CKE I'YOUTKE H
wieranau npodur.’ IIpaso EBporicke yHuje o0yxBara 3Ha4ajaH CET MPOIKCA
KOjHU Ce OJJHOCE Ha 3aIlTHTY KUBOTHe cpenHe. [loTpeda ia ce y HallMOHATHUM
KPUBUYHUM TIOCTYIIIMMa pa3MaTpa CIelHjajn3anrja HOCHJana IPaBoOCyI-
HUX (yHKIUja Tako mTo he ce oOpaszoBarH crelujajiHa CyJACKa OleJberha U
CIICLIMjaIN30BAHN jaBHU TY)KUOILHU 32 MOCTYNAKkEe y CKOJOMIKHM MPEeIMETUMA
uctunana je y Pesomymuju Casera Espome (77)28 ox 28. cenrembpa 1977.
rOJMHE O JIONPHUHOCY KPUBHYHOT MpaBa 3a 3allITUTYy KMBOTHE cpeauHe.’ Ha
Ba)XHOCT CIeIHjajn3annje ykaszyje (opMmynucame ,,IpUHIIHIA CIICIHjaIn3a-
uuje”, OpojHe ImpernopyKe y OBOM CMepy y3 HarjaliaBame norpede u 3Hauaja
CTIeLMjann3allije 3a eKOJIONIKa Ka3HeHa faena. KoncynrarneHo Behe eBponckux
TyXKHJama UCTUYe ,,IPUHIUI CIICIHMjaau3annje’™ Koju moapasymeBa odpaso-

! Clifford, M., Edwans, T. (2012). Environmental Crime, 2nd edition. Burlington:
Jones & Bartlett Learning, 244.

2 European Commission, Combating environmental crime, https://environment.
ec.europa.eu/law-and-governance/ compliance-assurance/combating-environmental-crime
en, 20. 11. 2023.

3 Council of Europe — Committee of Ministers Resolution (77) 28 on the contribu-
tion of Criminal Law to the Protection of the Environment.

4 Consultative Council of European Prosecutors (CCPE), CCPE Opinion No. 17

(2022) on the role of prosecutors in the protection of the environment, Strasbourg, 4 Octo-
ber 2022, para. 60-63.
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Bamke J00pO OOYUYCHOT W CIICIUjalIM30BaHOT Kajpa 3a aleKBaTHy IPUMCHY
3aKOHOJABCTBA O 3AITUTH JKUBOTHE CPEIHMHE, CIICIHjalU3allijy TY>KUIana
W/WIN MYATHIUCHUIUIMHAPHE jEAMHUIIC, HAPOUYUTO Y OKBHPY TYKUIAUYKOT
CHUCTeMa M TPEIYyCIOB 3a oaroBapajyhy mnpuMeHy 3aKOHOJABCTBA KOjU Ce
orlieZia y JIOBOJLHOCTH OyleTckux cpejictaBa. OOyke Tpeba aa Oyay KOHTH-
HyHpaHEe W 3ajeqJHHYKE 3a HCTpa)kHe opraHe. [IpuHIUN crenujanuzanuje He
3Hauu 00aBe3y CICHHUjaTn3aluje Y OKBUPUMA TYXKIJIAIITBA, jep OHa 3aBHCU O
HAI[MOHAJHOT KOHTEeKCTa U (pakTopa, Beh MpUHINI J1a y IpkaBaMa y Kojuma je
M3BOJJBHBA Tpeba Ja ce cMarpa MPHOPUTETOM.

VY OKBHpY €BPOIICKHX CTPYYHHX ITpOjeKara yKa3yje ce Ha 3Ha4aj ,,CTPyK-
TypHe crienyjanuzanuje’. Y oacycTBy ,,CTPYKTYpHE CIElHjaln3annje’ jaBHUX
Ty)XKWJIala 1 cynuja, o0yuyeHHu TYKUOLU U CyIHWje Mpena3e Ha JpyTe Mo3ullyje,
Jla pazie Ha JPyruM MpeaMeTHMa, Te Taja Harmop oOydaBamka HOBHX KaJlpoBa
HEMpecTaHo MOYHEe MCMoYeTKa, mTo je ,,Cuszudor mocao”.’ OTKpuBame U
JIOKa3UBambe EKOJIONIKMX Ka3HEHHX Jejla ofipaXkaBa YCKY ITOBE3aHOCT IOBe3a-
HOCT MHCIICKIIMjEe U KPUBUYHOT TOICHAa OMHOCHO HAUIC)KHOCTH WHCIIEKTOpA
W jaBHUX Tyxwiana. CTpyKTypHa cIielyjanu3amnuja y (OpMaTHOM CMHCIY
omoryhaBa cucTeMarcky IIaHCY 3a pa3BOj CTPYUYHHX 3Hama, yHarnpehyje komy-
HUKAIIMjy WHCIEKTOPa 3a 3alITUTY JKUBOTHE CPEAMHE W jaBHUX TYXKUIAla U
yckinaljuBambe BUXOBUX IHJbeBa.®

OOyxka Tyxuiama u cyadja Tpeba ja Oyne y IuJby CTHUIamka 3HAaWka U
pasyMeBama CKOJOMIKOT KPUMHHAIHTETa M IITETe KOjy IPOY3pPOKyje / MOxKe
Jla TPOY3pOKyje, LITO je Of KJbYYHOI 3Hayaja 3a NocBeheHOCT KpHMBHYHOM
rOmCHY U KaKIbaBamy 3a CKOJIOINKa KazHeHa jeia.’ Crernujanuszandja je y
Omuckoj Be3n ca morpebom 00e30ehuBama 3HaYajHUjUX pecypca (puHaHCH]-
CKHUX, TIEPCOHANTHIX) y IHJbY MPHUKYIUbamka JOKaza u crpoBoheme oxpehernx
BelITaueHka Koja cy o Hajeeher 3Hauaja 3a yTBphHUBame mTeTe, HEHE 030UIb-
HOCTH U oOuma.®

TeXHUYKO-TEXHOJIOIIKKM Pa3B0j M KOHCTaHTHA W Op3a eBONIyIHja WHPOP-
MAaIMOHE TEXHOJOTHje 3HA4YajHO ce OCeTH y chepu Kpewpama CaBpeMEHHX

5 Sanctioning Environmental Crime (WG4) Prosecution and judicial practic-
es 2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 46. https://
www.environmentalprosecutors.eu/sites/default/files/document/LIFE-ENPE_ WG4
InterimReport FINAL.pdf, 20.oxTo6ap 2023

¢ O tome: Billiet, C. M., Rousseau, S. (2017). Environmental inspectors and public
prosecutors: is sharing information always useful?. The effectiveness of environmental law
(ed. Sandrine Maljean-Dubois). Cambridge-Antwerp-Portland: Intersentia, 271-294.

7 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 46.

8 Fajardo del Castillo, Teresa et al., (2015). Fighting Environmental Crime in Spain:
A Country Report. Study in the framework of the EFFACE research project. Granada: Uni-
versity of Granada, 57-58.
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HWHCTpYMeHata/,,opyha“ 3a OTKpHBame W JIOKa3WBamkhe TOjEAMHUX CKOJOIIKHX
Ka3HECHUX JIeJa, Kao IITO Cy IPOHOBH KOjH CIIYKE 32 MAIIHPALE, y3UMAhe y30paKka
W aHaJM3e, Te HalpeJHe HCTPaXKHe TeXHHKe, Kopumheme TepMalTHUX Kamepa,
co(TBepa 3a Mpeno3HaBambe JbYJICKUX AKTUBHOCTH (KOjU C€ MOTY KOPUCTHTH 3a
OTKpHBama He3akOHUTOT JioBa).” Crerrjanu3aiija oMoryhasa yrmo3HaBame ca
HAIpEIHUM TEXHUKaMa M ¢(pUKACHUM CPEICTBUMA U METOAaMa 3a OTKPUBAHE
KpUBMYHUX Jerna. JloOWja Ha JOTaTHOM 3Ha4ajy y KOHTEKCTY IOTEHIHjaHe
ITOBE3aHOCTHU HOje,Z[I/IHI/IX CKOJIOIIKUX JCIINKaTa Ca TCHIKUM KPpUBUYHUM J€JIMMa,
Ipe CBera KpUBHUYHHM JICIMMAa TIPOTHB MPHUBpENE, KPUBUIHUM JCITAMa MPOTHB
CITyOCHEe ITy)KHOCTH, OJHOCHO KOPYNTHBHHM KPUBHYHHM JEINMa, OPraHu-
30BaHUM KPHUMHUHAJIOM, BHCOKOTEXHOJOIIKAM KPUMHHAJIOM, TEPOPH3MOM U
,»COPUCTUIIMPAHNM * HAUMHOM BpIICHa CKOIONIKIX Ka3HEHHUX JIena.

OCHOBHH 3HAYAJ CHENUJAJIM3ALINIE JABHUX
TYXKHNITALA U CYAUJA 3A EKOJIOIIKA KASHEHA JIEJIA

3Hauaj crienyjann3alije 3a eKoJIONIKa Ka3HeHa JieJia [I0YHBa [Ipe cBera Ha
crennu(puIHOCTUMA, TOCEOHO] MPUPOIU U PA3HOIUKOCTH OBUX Ka3HEHUX Jefa,
CIIO)KEHOCTH TI0je/IMHUX JIeNIa, ,,TeXHUYKOM KapakTepy, NPaKTUYHOM 3aXTEeBY
MYJTHIUCIUTUTMHAPHOT TPHCTyMa, MOTYNHOCTH YKJBYYCHOCTH OpTaHM30Ba-
HUX KPUMHHAJIHUX I'pyNa M MPaBHUX JIMIA Y BHX0BO U3BpLIeHe. OBe OInKe
CTBapajy norpedy CTHUIamka TEXHUYKUX 3Harha, HEOIXOTHOCT KOOpAWHALUjE 1
capajme Mel)y HaUIe)KHUM JIp)KaBHUM OpraHMMa, pa3MeHe MCKycTaBa U Haj-
00JBPUX TIpPaKCH, HEONXOTHOCT KOHTHHYHPAHOT yCaBpIIaBamba paad EHHXOBOT
OTKPHBAama, YIIO3HABAha Ca CIeHU(PUIHOCTHMA HAYUHA U3BPILICHHA U CTHLAA
HEONXOIHUX KPUMHUHAINCTHYKHX 3Hama, Kao 1 Mel)yHapoaHe capaame. Mmime-
paTHB 3a IOCTyNambe HOCHIIala MPaBoCyAHUX (QyHKIMja y 001aCTH KOJIOIIKUX
Ka3HEHHX JieJia je MO03HaBamhe BEIUKOr Opoja 3akoHa, Mel)yHapoJHIX KOHBEH-
nuja, ypeaou, MpaBIiIHAKA, y PEIIEBAHTHOM OOMMY Marepuje yIpaBHOT MpaBa,
J00po MO3HaBamke CBUX ,,KapHKa y JAHIY  ApKaBHUX OpraHa KOjH Y4eCTBY]Y
y OTKpHBamby W MMajy M3BECHY YJOIy y JOKa3uBamby OBHX Ka3HEHHX Jela,

° JlpoHoBu omoryhagajy MCTpaKuBama ca ylaJbeHe JOKalHje, Koja Kaja ce mpejy-
3MMajy HEMOCpPeIHO MOoBJIaye pu3uKe mo OezdemHoct. HapounTo cy moropHu 3a MpUCTYII
YIQJbCHUM U HEIPHCTYIIAYHUM MOAPYYjHMa U Y3UMame y30paKka U3 HHIYCTPHjCKHX E€MH-
cuja. Y ynorpebu cy IPOHOBH ca €JIeMEHTHMA BEIITauKe MHTEIUICHIMje 1 Bep3Hje Kojuma
ce J0n1ajy kaMmepe. MylTUCIIeKTpaliHe Kamepe TTOCce1yjy MOTEHIINjal 1a IPYykKe KIbYyYHE UH-
(dopmanmje o xopuihermy 3eMJBHINTA, KpUCHY IIyMa WA HE3aKOHHUTOM JIOBY (Kopuirhe-
e TepMaJHUX Kamepa 3a Hohuo mpaheme). V.: Colantoni, L., Sarano, G. S., Bianchi, M.
(2022). Fighting Environmental Crime in Europe. An Assessment of Trends, Players and
Actions. Roma: Istituto Affari Internazionali — Ambitus, 71-72.
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BUXOBE YHYTpAIIkHE CTPYKTYpE, T€ MPaKTHIHO, HAjIpe KOME YIIYTHTH 3aXTCB
3a MPUKYIUbAkE MOTPEOHUX 00ABCIITEeHA y MPEIUCTPAKHOM ITOCTYIKY Paau
MpoBepe HaBOJA KPUBHYHE IIPH]jaBe.

Exororika KpuBHYHA Jiefla CBPCTaBajy Ce€ y ,,HUCKOPU3UYHY — BHCOKO-
mpoUTHY BPCTY KpUMUHAIIUTETA, a CICIHjaIi3alHja OpraHa Koju IpuMemyjy
EKOJIONIKO TpaBo ofpelhjyje ce kao jemHo of cpexacraBa 3a edukacHy OopOy
NPOTHB OBE BpcTe KpuMuHaauTera.'” MHOra eKoJIolka KpUBHYHA Jieja OuBajy
HEOTKPUBEHA YIpaBo 300T OJICYCTBA CIICLHjaIHM3alMje CIYy)KOCHHUX aKTepa
KOjM UMajy ToTerkohe Jia ipeiio3najy enemenitie KpusuyHoZ oend, Ha IpuMep
y TOINIey HEe3aKOHUTE TPrOBUHE MUBJHUM BpcTama, 3aliTHheHe Mpomu3BOAe U
Bpcre.!! Takole, moTpeGHA je CBECT Ty XKUIIAIA U CY/IHja KAKO IIPABIIIHO JIa OIICHE
6pedHocil KOH3epBaIlfje jeJHOr MpHMEpKa 3allTHheHe BpCTe, MTO 3aXTeBa
uH(pOpMaIrje o ekcrepara jaa O ce yYHHMIIAIl aJeKBATHO CaHKIIMOHKUCAO. '

W3a30Bu 3a TyXHOIle Cy Ta4yHa IPOLEHA Ja JIH ONTyX0a Tpeba ma Oyne
KPUBUYHOIIPABHE MPUPOJIC, MPETHE 32 HACTAHAK IITETE, MPOIICHA CIIOCOOHO-
CTH M BOJbC OKPHBJHECHOT Ja OTKJIOHHU IITETY, MPUKYIJbAE U MPE3CHTOBAHE
JIOBOJBHO yOCIJBUBUX TEXHHUYKHX H0Ka3a.'> BakHO je oopeduitiu nueo 036usm-
Hociiu, Kao u obum owilehera y3pOKOBaH KazHEHHM neioM. KibyuHu
KPUTEPHjyMH 32 KiIacu(UKAIH]y SKOJOIIKOT JCIHKTa Ka0 KPUBHYHOT JIejia Cy
,,HUB0 030U/bHOCHIU W Willeilia KOja je IPOy3pOKOBaHa™, a y OBOM CMHCIY Tpeda
UMaTH Ha yMy Jia C€ HETaTUBHH yTHWIAj HA KUBOTHY CPEAMHY MOXE HCIIO-
JbUTH U JIelICHHjaMa HAaKOH BpPEeMEHa Kaja je M3BPIICH U IOCICANIE MOTY Ja
Oyny KOHTHHyHpaHe u ayrorpajue.'* majyhu y Buay j1a mojeinHa eKoJIoIKa
KpUBUYHA JieJia JIOHOCE 3HauajaH HeseranaH npodur, morpedHo je omoryhutu
3aMp3aBamke M 3alUIEHy MMOBHHE MPOHCTEKIE U3 BPIICHA OBUX KPUBHIHHUX
ZIeNia ¥ IpeIy3uMame MPUKPHUBEHUX HCTPaKHUX TEXHUKA.

»IlapanenHe ¢uHaHCHjCKe UCTpare Koje ce (GOoKycHpajy W Ha eKOJo-
[IKa KPUBUYHA JeJla ¥ MMOBE3aHa KPUBHYHA JIeja pamba HOBIA HCTOBPEMEHO

1% Council of the European Union: EnviCrimeNet — Intelligence Project on Envi-
ronmental Crime — Preliminary Report on Environmental Crime in Europe, 16438/14,
Brussels, 5 December 2014, 2. https://www.europol.europa.eu/cms /sites/default/files/docu-
ments/ipec_report_on_environmental crime in_europe 0.pdf

" Vagliasindi, G. M. (2016). The fight against environmental crime in the European
Union and its member states: a perspective on the enforcement system. Protection of the
Environment through Criminal Law (eds. Jos¢ Luis de La Cuesta et al.). AIDP World Con-
ference, Bucharest, Vol. 87, Issue 1, 174.

12 Ibid.

13 Clifford, M., Edwans, T. (2012). Environmental Crime, 2nd edition. Burlington:
Jones & Bartlett Learning, 256.

14 Consultative Council of European Prosecutors (CCPE), CCPE Opinion No. 17
(2022) on the role of prosecutors in the protection of the environment, Strasbourg, 4 Octo-
ber 2022, para 57.
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cy e(HKacHO cpelCTBO 3a MACHTU(HKANHU]y BehMX KpUMHHAIHUX MpeKa U

pemeheme pUHAHCH]CKUX TOKOBa ™!

Tewxohe Ookasusara TIOBE3aHE Cy IpE CBera ca KOMILICKCHOCTHMA
MOjeIMHNX Ka3HEHUX Jejia, HEOMXOAHOM XHTHOM IOCTYIamy, 3HATHO OTEXa-
HUM J0BohemeM y Be3y TauHO ojpel)eHe paame/IponyIITamka ca IociIeannamMma
U TPOIIKOBHMA INpeny3uMara J0Ka3HUX paimu yBuhaja u Bemrauema. Crie-
MUGUIHOCTH TIpelly3uMarma J0Ka3He pajmbe yBuhaja orienajy ce y norpedu
MPUMEHE Mepa 3a clipeuaBame Jajber 3araljuBama/yHHINTaBamba 3amTuheHor
noOpa, moTpedn mpUMEHe Mepa 3allTHTE 3paBba WIAHOBA yBUhajHE eKwIe,
M3J1a3aK Ha JIMIe MECTa OfiMax Mo casHamy 3a norahaj.'® Kama je peu o 3ara-
hemnma/omrehemma XUBOTHE CpeAMHE TOTPEOHO je nokazaTh onapeheHu
cTeneH 3araljema wim omrehema )KUBOTHE CpelMHe, Y3 MPUCYCTBO oapeleHe
KOJIMYMHE IITETHUX MaTepHja y Ba3lyXy, BOOHM HIU 3eMJBH, Y KOjOj MEpH je
OCTBapeHO KPHBHYHO Neyio.'” AKO ce KOHIICHTpallHja BPEMCHOM CMamyje, a
MIPBOONTHA KOHIIEHTpAIMja HHUje ofapeleHa BemTauemheM Ha JIHIly MecTa, Hehe
ITOCTOjaTH €KOJIONIKO KPUBUYHO J1eJ10. '8 3Hauaj crierujaau3anmje je BUIbHB Uy
orey mpeay3uMama JOKa3He palibe caclyllamba OCYMILIUCHOT, KOja TPakKu
KBaJIUTETHY MPUIIPEMY H MPETXOJHO aHTaXKOBAKE CTPYYHHX JIHIA Ja Ou ce

»---y TIOTITYHOCTH €JMMHHHKCANa MOTYHHOCT J1a caciylIaBaHO JIMIE OCTBapu
W3BECHY ICHXOJIOMIKY MPETHOCT, padyHajyiin Ha cBOjy cTpydHOCT M ymyhe-

HOCT Y CBE JIeTaJbe TEXHOJIOMIKOT Tporeca.'”

Temess 3a mpunpeMy caciuyliama je MaxkJEUBO H3ydaBame BEJINKOT Opoja XeTe-
POTEHHX MPOTHKCa 3aKOHCKHUX M [TOJ3aKOHCKUX aKaTa KOjU PEeryiuIly MaTepH]jy
3alITUTE KUBOTHE CPEAMHE U KajJa Cy Y MUTamy 3araljerba, aHalu3y CBUX HH-
TepHHUX Hporuca 3arahusada — npeayseha y 1uiby yTBphuBama eBeHTYaITHHX
oJIcTymama oj npomuca lex generalis xapakrepa.?

VY PenyOmuiu CpOuju MeIuju Cy M3BEIITaBalM O 3Hadajy (opMHUpama
nocebHe jenuauie MVYII-a PemyOnuke CpOuje 3a cy30Hjame €KOJOMIKOT

15 Consultative Council of European Prosecutors (CCPE), CCPE Opinion No. 17
(2022) on the role of prosecutors in the protection of the environment, Strasbourg, 4 Octo-
ber 2022, para. 59.

16 Perovi¢, M. (2015). Krivi¢na djela protiv zivotne sredine sa aspekta normiranja,
otkrivanja i dokazivanja ekoloskih delikata na vodama. Zbornik radova: Nauka — Drustvo
— Tranzicija. Banja Luka: Evropski defendologija centar, 1001.

7 Malish Sazdovska, M., Murgoski, B., Latifi, L. (2018). Forensic Analysis in envi-
ronmental crimes. Kriminalisticka teorija i praksa, Vol. 5, 2/2018, 60.

18 Ibid.

¥ MIkyauh, M. (2022). Kpumunamucimuxa. beorpan: IpaBau akynrer YHUBEp3H-
tera y beorpany, 476.

2 Ibid.
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KPUMHHAIAa W 3aIITHTY KUBOTHE CPEJMHE Kao MOCEeOHE CIIeIHjan30BaHe
UCTpaXHE jeauHHIe W O BeheM Opojy KpHUBHUYHMX TpHjaBa TOJHETHX Ha
MOYETKY Pajia OBe jeluHuIle, kao u 0 Gopmupanom Ojesberby 3a ClipeuaBarmbe
rpahemsa 0e3 rpaljeBUHCKE J03BOJIE M 3AIITUTY XHBOTHE CPEIHHE y OKBHPY
JeIHOT jJaBHOT TyXmiamiTea y apkasu ([[pBOr OCHOBHOT jaBHOT TY)KHJIAIITBA).>!

JenHa on OCHOBHHUX Mpenpeka Crelyjalu3aliju CyAuja 3a CKOJIOIIKa
Ka3HeHa JieJla je 3HaTHO MamK Opoj ImpeaMeTa, jep ce BeIUKH Opoj MmocTynaka
OKOHYA yMPaBO y paHUM HECyACKHM (pa3ama MmocTynka. BakHOCT crenujaiu-
3alMje Cyarja y MaTepuju eKOJOIIKOT KPUMUHAIUTETa OTfie/ia C€ IPBEHCTBEHO
y cnenehum JoMeHuMa: 1. crenujanusanyja MONMHIKMje U jJaBHUX TY)KWiala 3a
€KOJIOITKA Ka3HEeHa JieJia He MOXKEe Jla OCTBAapH IyHO JejCTBO Oe3 crielnujain3a-
[IMje cyJdja y OBOj MaTepuju; 2. jayamke CBECTH CyIHja O 3HAuajy eKOJOIIKUX
Ka3HECHUX JIeIa; 3. crenrjanun3aiyja je IpenpeKa a priori CBpcTaBamy eKOJIO-
HIKUX TIpeMeTa y MpeAMeTe Mamber 3Ha4yaja, OJIHOCHO Makhe XHTHE IpeIMeTe
(,,IepHOpHUTH3ALIM]je TIpeIMeTa’) U jeJiHa OJ rapaHnuja cyhema y pasyMHOM
POKy; 4. crienjayin3annja uMa MOTSHIIMjall J1a YHANPEIn JA0CICIHY MPUMEHY
npaBa U jeIUHCTBEHY CYIACKY Ipakcy; 5. omoryhaBa u3pHllame KPUBHUHHX
CaHKIIMja U Mepa Koje Cy aJieKBaTHE U Cpa3sMEepHE YUHUELEHOM JIey, HAPOUUTO
Mepa pecTOPAaTHBHOI Kapakrepa; 6. JONPHHOCH JOHOIICHY OIyKa O HMO-
BUHCKOIIPABHOM 33aXTEBY Y KPUBHYHOM IIOCTYIIKY; 7. IIyT Ka MPaKCU MIPUMEHE
OJly3MMarha UMOBHHE MPOUCTEKIIC M3 KPUBUYHOT JIeNa; 8. IMyT Ka jauyarmy IOoBe-
pemba jaBHOCTH y paj CyaoBa.?

21 V.: I]Bera eKoJIOLIKM KPUMHHAJ, MOJNHULMjA 32 HEKOIMKO Mecelu moxHena 300
npujasa, https://www.rts.rs/vesti/drustvo/4953291/cveta-ekoloski-kriminal-policija-za-neko
liko-meseci-podnela-300-prijava.html, npucrymbeno: 23. 10. 2023; Amumnuh, M. (2022).
KpuBuuHa nena npotuB jKUBOTHe cpeauHe. KpuBuuHo 3akoHomaBcTBo Cpbuje u mehyHa-
POZHY TPaBHU CTAHAAPIM — yCaNIAMICHOCT WK He?. [achux Adsokailicke komope Bojso-
Oune — yacoiiuc 3a upasHy iweopujy u iipaxcy, 4/2022, 1328.

PesynTatu ncrpaxkuBama HOBUHCKMX TekcToBa y 2022. roguHu mokasyjy na ce 25
TEKCTOBa OJHOCWIO Ha (opMmupame nocedne jenunune y oksupy MVYII PC, nok ce He-
KOJIUKO OJHOCHJIO Ha TIOCEOHO Ofle/bere y OKBHPY IIpBOT OCHOBHOT jaBHOT TY)XKMIJIAIITBA,
Kao IIPBO O/leJbeEe OBE BpcTe y Haoj 3emsbu. Haranuja Jlykuh, 3enena kpumunonouja,
beorpan: IlpaBru dakynrer Yanusepsutera y beorpamy, 171-172.

22 Bume o tome: Musbynr, 1. (2023). Crenujanusaimja ciay>k0eHHX aKkTepa y Mo-
CTYIIKY 3a KpHBHYHA JieJla IPOTHB XKUBOTHE cpeluHe. Packpuiha mehynapoonos kpueuuno
u KpusuuHoZ ipasa — peghopma fipasocyonux 3axora Peiiyonuxe Cpouje (yp. M. Llkynuh,
U. Muwmym, A. llkyuapuh), 360pHuK pagoBa ca mehyHapoaHe HaydHe KoH(pepeHuuje.
Vipyxeme 3a Mel)yHapopHo kpuBnmuHO mpaBo, Intermex — Yumsepsuter y beorpamy —
[IpaBHu ¢axynret, [lamuh, 16—-19. jyr 2023. rogune, 415-417.

1325



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

CIHELHUJAIN3ALINJA JABHUX TYKNJTALOA U CYJUJA.
YIIOPEJHOIIPABHHU IOIVIE

EBporicke apkaBe ce y cBe BeheM oOuMy cyouaBajy ca HeJETalHUM
yrnpaBJbalb€M OTIIAA0M, HEJICTAJIHOM TProBUHOM OTIAA0OM, AWBJbUM KUBO-
THEbAaMa, HE3aKOHHTHUM JIOBOM. l3pakeHa je TpaHCHAIMOHAJIHA AKTHBHOCT
WIIerajiHe TProBHUHE JPBETOM, OTIAJOM M MieraiHe cede myma. Y Ilpemiory
HupektuBe EBporckor napiamenta U CaBera 0 KPUBHYHOIPABHO] 3aIITHTH
KUBOTHE cpeanne u 3amenn upexruse 2008/99/EC,* uctuue ce aa crenmja-
JH3alnyja 3a eKOJIOIIKa Ka3HeHa Jelia MmoJpa3yMeBa peJoBHE 00yKe U JoIaTHe
MaTepHjajHe Hu mepcoHanmHe pecypce. O0yke Tpeba na Oyay cBeoOyxBaTHE, 1a
moJpa3yMeBajy o0ydaBarmbe CBUX Cy0jeKTa OTHOCHO ,,KapuKa y JIAHITY IPHIMEHE
CKOJIOIIKOT MpaBa’ (HHCIEKTOPa, TIOJIUIIH]e, jABHIX TY)KIIalla, CyAnja). YKazyje
ce norpeda na npxase wianune EY carnenajy moryhnoct ¢popmuparma criemu-
JaTM30BaHMX UCTPAXHUX jEAMHULA, CTICLMjalTu3allijy Ty>KUJala U cyauja Koje
he cyauTy 3a ekoyonKa KpUBUYHA JieJia © MOI'YHOCT OpraHu30Bambha Crelyja-
JIM30BaHUX Beha y OKBUpY KPHBHYHHUX CyJ0Ba OIIITE HAIEKHOCTH. JlomaTHa
rapaHiuja epUKacCHOCTH OTKpHBama, pasjallbaBarba, J0Ka3uBamba U KaKkba-
Barba 32 CKOJIOIIIKA KPUBUYHA JICNIA Cy TEXHUYKH CTPYUHALHU KOjU Cy JOCTYITHH
CBUM OpraHuMa y ,,JIaHIly IIPUMEHE €KOJOLIKOr IIpaBa‘.

VY eBpoICcKUM 3eMJbaMa M3PaXKEHH Cy Pa3IM4YUTH OOJHMIM HCIIO0JhbaBatbha
CHelMjalin3allije jaBHUX TYXXWJIalla 3a SKOJIOIIKa KpUBHYHA Jieyia. Y HEKHM
JpkaBaMa BHJIJbMBA je CIielMjaju3alija y OKBUPY jaBHHUX TYKWJIaIllTaBa 3a
KpUBHYHA Jella MPOTUB JKWBOTHE CPEAMHE OAHOCHO y onpeheHuM jaBHUM/
JP)KaBHUM TYXXWJIAIITBIMA M Y OKBHpPHMa FHHXOBE opraHusaiyje (Ayctpuja,
Hemauka?*) nnu mocebHa jeAMHMIA y OKBHPY jaBHOT TYKHJIAIITBA y KOjOj
MOCTyIajy CIeLVjaJH30BaHu jaBHHU TYXXHOIM, HaJUIe)KHA Ha JP)KaBHOM/ICH-
Tpasinom HuBOy (LlIBenacka). Y mojeauHMM 3eMibaMa MOCTOjU MamH Opoj
CIeLMjann30BaHuX jaBHUX Tyxwiaana (I'puxa, dunHcka). Y HEKUM AprkaBama
CIpoBOM ce (hakTH4Ka 00yKa 3a TY)KHOIIe Y OBOM JIOMEHY, 0e3 00e30ehnBama
CTPYKTypasiHe crenujanu3amnyje. Y XolaHanju CIelrjanln30BaHa HallMoOHaTHA

2 Proposal for a Directive of the European Parliament and of the Council on the
protection of the environment through criminal law and replacing Directive 2008/99/EC,
European Commission, Brussels, 15. 12. 2021 COM(2021) 851 final 2021/0422 (COD)

24V Hemauxoj Huje yoOu4ajero aa ce Gpopmupajy mocedHa ofe/bema 3a eKOJIOIIKI
KPUMMHAJINTET Y OKBUPY jaBHHX TY)XKWJIAILITaBa, alld C€ OBa OJieJbetba 00pa3yjy y BEIMKUM
IpaJICKUM MOAPYKjuMa Kao mro cy bepinn, XamOypr, ®pankdypT y kKojuMa HEKOIHUKO Ip-
JKaBHHX TyXKHIala j100uja mpeaIMeTe KOju ce OJHOCE Ha KOJIONIKAa KpUBHYHA JIea.

Sina, Stephan et al. (2014). Fighting Environmental Crime in Germany: A Country
Report. Study in the framework of the EFFACE research project. Berlin: Ecologic Institute,
54.
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KaHIIeIapHja jJaBHOT TY>KUJIAITBA HA/IJISKHA j€ 33 UCTPAry ¥ KpUBUYHO TOHCHC
KOMIUTEKCHHX CKOJIOIIKUX W €KOHOMCKUX KpUBHYHUX nena (Hannonanna kaH-
[eNaprja jaBHOT TY)KWIAIITBA 33 TEIIKY MpPEeBapy, €KOJIOMIKH KPUMIHATHTET U
ony3uMame nmoBuHE — Functioneel Parket). OBaj Bux opranusanuje y oKkBupy
jaBHOT TY)KHIIAIITBA HAueIHO oMoryhaBa &a CIICIMjalM30BaHU jaBHU TY)KHU-
OLIM KOOP/IMHHMIILY CBE MCTpare W akTUBHOCTH INPHKYIJbarka MHpOpManuja of
CTpaHe pa3INUUTHX UCTPAKHUX TeJla U jauarbe OBJaIierha CIeljaTn30BaHIX
jaBHUX TYXHJalla HAJ UCTPAXKHUM opranuma. HopBelika je kapakTepucTHUaH
yIOpeTHOIIpaBHN NpuMep 3a 00pOy NMpPOTHB EKOJOIIKMX W Ca HhHMa II0Be-
3aHUX KpUBUYHUX zaena. Y Hopsemikoj je oOpa3oBaH jeIWHCTBEH OpraH 3a
UCTpPaXHUBambe M KpUBHYHO Tomeme (WKOKRIM) mpuBpeaHOr U eKONOIIKOT
KPUMHHAJINTETAa y OKBUPY KOjer MOCTOjH THUM JbYIHM 3a 3aIUTHTY JKHBOTHE
CPeAMHE CaCTaBJBCH Of OHUX KOjU Cy MPOIUIH MOCEOHY IOJIUIM]CKY OOYKY,
CTPYYHHX JIMIa y 00JAacTH NMPHPOAHMX Hayka M y oOmacTu (uUHAHCHja TIPH
YeMy Cy jaBHH TY)KHOIM IO TOJIUIM]CKUX CHara.”

Y @panimyckoj je obpazoBaHa moceOHa MHCTUTYNHjE 32 OOpOy MPOTHB
exonomkor kpumuHana, OCLAESP, koja ce cacroju oj NnpumaJHuKa >XKaH-
JapMepuje, TOMUINjCKUX CHAara ¥ TeXHUYKUX CaBETHHKA 3 IMHUTarba )KUBOTHE
CpeIHHE U 3ApaBJba, YMje HAUISKHOCTH CY BpeMEeHOM mpoinupene.” Y XomaH-
JUju cy popMupaHe noceOHe jeAMHUIIE MONMUIUjE 32 CKOJIONIKA KPUBUYHA Jenia
Y Ha HAllMOHAJIHOM M PETHOHAJIHOM HHBOY.

[llnanuja je jemaH o TpaHCHAapeHTHHX Hpumepa y EBpomm cmeruja-
JH3annje CIY>KOCHHX aKkTepa y HCTPAXHBAIbY EKOJOIIKMX KPUBHYHUX Jena
— TocTojamke noceOHe monumujcke ciryx6e LluBrHe rapnae 3a 3amTHTY MpH-
pone (Servicio de Proteccion de la Naturaleza — SEPRONA) HannexHe 3a
3aIITUTY 3€MJBUINTA, BOAE W BasAyxa, JOOPOOUTH JKHUBOTHIA U OUYBAFbE
bayne,”’ jenHe ox HajBehMX W HajCTPYKTYpaJHHMjUX arcHIHja 3a €KOJIOIIKE
nenukTe. [locToju crenujain30BaHO TYXKIJIAIITBO HAa HAMOHAIHOM HHBOY
Ka0 M EKOJIOIIKAa OJeJberha y OKBHPY TYXKHMJAllTaBa HAa JIOKAJIHOM HHBOY.

2 O rome: JIykuh, T. (2012). OTKpuBambe U UCTPAKUBAHE EKOJIOMIKOT KPUMHUHAIIH-
teta. Pesuja 3a kpusuuno iipaso u kpumunonodujy, op. 1-2/2012, 228-229.

% Fajardo del Castillo, T. et al. (2015). Fighting Environmental Crime in Spain:
A Country Report. Study in the framework of the EFFACE research project. Granada: Uni-
versity of Granada, 113.

27 Vagliasindi, G. M. (2016). The fight against environmental crime in the European
Union and its member states: a perspective on the enforcement system. Protection of the
Environment through Criminal Law (eds. Jos¢ Luis de La Cuesta et al.). AIDP World Con-
ference, Bucharest, Vol. 87, Issue 1, 174.

Toxom 2018. rogune, npema nogaunma SEPRONA-e, 2.690 kpuBUYHHX Jena Mpo-
TUB >KMBOTHE CpPEIUHE je WCTpaknBaHo, a 2.598 nuia HCTpakKMBaHO/JIHIICHO CIO0OJE.
Angel B. Gémez Puerto, (2020). Constitution, ciudadania y medio ambiente. Madrid, 73.
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JaBHO TyXUIamTBo npea BpXOBHUM CylIoM MMa KOOPIHHATOPA 33 SKOJOIIKA
kpuBnyHa Jnena (Fiscal de Medio Ambiente y Urbanismo) HajiexHOr 3a
KOOPJIMHAIM]Y ¥ HAJ30p HaJl AKTHBHOCTHMA CBHX jABHUX TY)KHIIAlla y BE3H ca
SKOJIOIIKUM KpuMuHaiIuTeToM. Crenujain3andja y OKBUPHMa jaBHOT TYKH-
JaITBa 3HAYAjHO j¢ YHAIpPEIuia KPHBHYHO TOICHE CKOJOIIKHX KPUBHIHUX
Iena, aly ce O CTPaHe CHCIHjaTH30BaHHUX TYKWIAYKUX OJICJbCHha HCTUIY
U OpOjHH 3aXTEBU YKJbYUYHBaKka TCXHHUYKUX CTPYUHAKa — CKcIepara 3a eKo-
JIOIIKA MUTama a OM ce MOIIU DEIIMTH HAayYHH acleKTH clydajeBa panu
yHampeluBama CTpyqHOCTH y HcTparama.?

Crienyjanu3anyja cyauja y €KOJOIIKO] MaTepuju Takohe je y Besu ca
CY/JICKO-OpPraHM3allMOHUM IpOMEHaMa OJHOCHO MpOMEHamMa y CTBapHOj H
(hYyHKIIMOHAIHO] HAIUISKHOCTH CyloBa. Tamac crernujanusanyje cyndja J0Beo
je 1o dopmupama NMOCEOHUX W CIEIMjaIM30BaHUX OJeJhbeha Wi Beha 3a
MOCTyNake Y ,,eKOJIOIIKUM MPeAMETHMA™ y OKBUPY CYJ0Ba OIIITE HAJUIC)KHO-
CTH WJU 10 (opMHpara EKOJOIIKHX CYJI0Ba 3a cyhema y y»Xoj WK HIHPO]
00IacTH 3alITUTE XUBOTHE CpeluHe. Y TOjeJUHUM Jp)KaBaMa paad ce Ha
[IPOjeKTy YCTaHOBJbEHa 3aCEOHMX CYy/I0Ba (T3B. 3€JICHH CYJJOBH — green courts)
wi cy Beh opOpMIbCHH TOCEOHNM CYHOBH W TPUOYHAIM CIICIHjan30BaHU
3a MPUMEHY eKOJIOIIKOI TpaBa. YodaBa ce CBETCKM TpeHJ pacra Opoja cre-
[UjaIM30BaHUX CYIOBa a Pa3lio3u 3a TO Cy YCIOKIHaBaHkE IPOIKUCA U Pa3Boj
MPUHIUIIA SKOJIOUIKOT TpaBa, MpH3HABake Be3e M3Mel)y JbYICKUX TpaBa U
3aIlITUTE JXKMBOTHE CpPEIUHE, NMPETHa Koja MOTHYe Of KIMMATCKHX MPOMEHa,
HE3aJ[0BOJBCTBO jaBHOCTU PajoM mpaBocynHux (opyma.”’ M3nBajajy ce HeKu
o]l pasnora y mpwior (GopMmupama moceOHUX cynoBa (MoTpeda eKcrepTHse,
e(HUKACHOCT y MOCTYyIakhYy, BUIJBUBOCT Iporpeca y 00JacTH 3aIlTHTE }KHBOTHE
cpenune, 00pa3oBame jeJIMHCTBEHE MPAKCe, JaBambe MPUOPUTETA CKOJIOIIKUM
peAMeTHMa WT/.), ald W HPOTHBAPryMeHTH (HEIO0BOJbaH OpOj MpeaMmera,
HEI0CTaTaK BHCOKOKBaIM(HUKOBaHMX MpodecnoHanana, (parMeHTapHOCT
MIPABOCYIHOT CHUCTEMA), T€ CE€ PEIICHE MPOHATa3u U y HeHOPMAIHOM yCMe-
paBamy MpeaMeTa cyanjama Koju ¢y oOy4eHU W HCIOJbMIM HHTEPECOBAkE Na
cyne y oBoj obmactu.>

Crenyjanuzanyja cyauja y cMuciy GopMmupama 3aceOHUX CyIoBa KOjU
he cynuTu U y KpUBUYHOIPABHO] MaTepUju HUjE OAJIMKA €BPOICKUX AP>KaBa.

2 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 28.

2 EUFJE, Summary Report on training and specialisation of judges in environmental
law, 2019, 37., fn. 29, https://www.eufje.org/images/docConf/so2018/EUFJE_Report on
Training_and_Specialisation_in_Environmental Law_2019.pdf

3% George (Rock) Pring, Catherine (Kitty) Pring with an Introduction by Lalanath de
Silva, Greening Justice — Creating and Improving Environmental Courts and Tribunals,
The Access Initiative, 2009, 14—-17.
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VY 3emipama EBpoIiCKe YHHU]E TPOHATA3UMO ITPUMEpE CICIHjali30Bamba Cyauja
(MarmcTpaTa) 3a CKOJIOIIKA Ka3HEHa Jieja W CIICIHjalli30BaHa OleJhemha Y
OKBUpHMA II0jeIUHHUX IPBOCTEICHUX CYIOBa KOja MOCTYIAjy V EKOJIOUIIKAM
MpeAMEeTHMa, ajlil U IPYTHM IpeIMETHMa U (aKTHIKH CIenrjann3oBana Beha
y okBHpy xanbenux cynoBa (benruja). ®opmupame MoceOHHX KPHUBHIHHX
Beha 3a eKkoNoIIKe TpeaIMeTe Y OKBHPY CYIOBa OIIITE HAIUICKHOCTH, (Hop-
MyJIHIIE ce Kao IMpernopyka 3a eBpoIlcke Apxase. KapakrepuctuyaH npumep
crenyjanu3anyje y KpuBUuHUM cyaoBuMa je IlIBencka, y kojoj nmoctoju Moryh-
HOCT J1a € 3a Cy/Idje y KPUBHUYHOM MOCTYIIKY MMEHY]Y TEXHHYKH eKCrepTu.’!
TenaeHnuja crienmjanu3anyje U3paxkeHa je y JpkaBaMa y KOjuMa HeloCTaje
crienjain3airja y oKBUpY npaBocyha u y Kojuma je HM3aK HMBO TPHUOPUTH-
3aIije eKOJNIOIIKMX KPUBUYHMX JeJla U OTJIe/la Ce Y 3amaxkamy Ja je OACYCTBO
CrieNjaIn3alrje jeHa oJ] TeMEJbHUX Ipenpeka y 00pOu MPOTHB €KOJOIIKUX
Ka3HEHUX JeTa.

dopmupame NOCEOHHX CyIoBa HAIJICKHUX 32 MATEpUjy CKOJOUIKOT
npaBa M3pa)xeHo je y 3emibama JlaruHcke Amepuke.’? JIOMHHAHTaH pasiior
3a (hopMupame cnenujannzoBaHor cyga 3a obnact Madre de Dios y Ilepyy
Ouo je BenwKM OpOj MpeaMeTa 3a IojeAruHa KPUBUYHA Jejia MPOTUB KHUBOTHE
cpeauHe (HAPOYUTO HE3aKOHUTO PYAAPCHE U KPUBHYHA JIEja MPOTHB IIyMa)
u MmelycoOHa MOBE3aHOCT MOjeIUHUX KPUBHYHHUX Jeja U3 oBe rpymne. Mnak,
HarlamaBaHu Cy MpoOJNeMH y KPUBHYHUM MOCTYNIMMA KOjU C€ HE MOTy
pemuty HopMUpameM MOCEOHOT Cy/la: HEAOCTAIl Y UCTPAKHUBAKBY OBUX KPHU-
BUYHHX JIe]la, HEOMXOJHOCT aHTa)KOBama BUIIEC MHCTUTYIH]ja Y OTKPUBAKY H
JIOKa3UBaby OBHX KPUBHYHHMX Jlella M CIIOKEHOCT npeamera.™

31 Gerstetter, C. et. al. (2016). Environmental crime and the EU, Synthesis of the Re-
search Project “European Union Action to Fight Environmental Crime” (EFFACE). Berlin:
Ecologic Institute gGmbH, 33.

32 Tojenune aprkaBe JIaTHHCKe AMEpHKe Cy Crielu(HIHN yIOPESIHONPABHH IPHMe-
pH MPUCTYIA 3aLITHTH KHUBOTHE cpenute. O HEKOJIMKO M3y3eTaka OJf aHTPOIOLEHTPUYOT
MPHCTYTA 3alITUTH )KUBOTHE CPEMHE YMjU OKBHP YMHE JbYJICKA MpaBa, Haj3HAYAHU]H H3Y-
3enu cy y ApxkaBama Jlatuncke Amepuke: yctasu ExBagopa u bonusuje hopmynuiry Buiie
EKOIIGHTPUYHO IIPaBO JKUBOTHE cpeauHe (mpaBa Majke IIpupone / Majke 3emibe): ,,l1paBo
Jia TIOCTOjH, OIICTaHe, OJp>kaBa ce U 0OOHaBJba CBOje )KUBOTHE IIUKIIYCE, CTPYKTYpPY, QyHK-
uuje u npotece y eBonyuuju’. O tome: Saloni Malhotra, (2017). ,,The International Crime
that Could have Been but Never Was: An English School Perspective on the Ecocide Law*.
Amsterdam Law Forum, Vol. 9, 3/2017, 65-66.

33 Mongabay, Special judiciary on environmental crimes established in Peru, https://
news.mongabay.com/2018/04/special-judiciary-on-environmental-crimes-established-in-
peru/, mpuctymsero: 20. 10. 2023.

1329



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

3AXTEB JAYAIbA CBECTHU I'PABAHA
KAO MHCTPYMEHTA CYIIPOTCTAB/bAIbA
EKOJOIIKNM KAZHEHUM JAEJINMA

Jauame cBectu rpahana, koju Tpeba aa NMPUMEHE EKOJOIIKE HOpME, O
3HaYajy 3alITHTE >KUBOTHE CPEIUHE M IAJICKOCE)KHUM H O30HJEHUM IIOCIIC-
IUIaMa ICHHUX IIOBpela HYXaH je MPEAyclOB Yy MPEBEHIMjH EKOJOIIKHX
JenuKarta 1 60opOu MPOTHUB EKOJOMIKMX Ka3HEHHX Jela. JemaH of TeMeJbHHMX
npoOiieMa 3amTUTe XKUBOTHE CPEIUHE je HHUCKa cBecT rpahaHa o moTpeOu
3alITHTE XUBOTHE CPEIMHE, PasMepH M 3HAUajy EKOJOMIKOT KPUMHHAIHTETa
U HEroBuM jxprBama.’* Jauame cBecTd rpaljaHa y OJKCKOj je Be3u ca crie-
[Ujan3alrjoM HOCHIana MpaBOCyAHMX (YyHKIHMja ¥ e(UKACHUM CYICKHM
moctynuuMa. Harnamena je oOpa3oBHa BpEIHOCT CTBapHE NMPUMCEHE 3aKOHA
0 3aIITHUTH KUBOTHE CPEIHHE: IaJhe MOPYKY APYIITBY O BAYKHOCTH 3aITHUTE
KMBOTHE CPEIMHE U IIOJCTHYE JIPYIITBEHY 3a0pHHYTOCT U CBECT O OpH3H 3a
KUBOTHY CpeIuHY.>

Kopak Hampen ka ykJbyunmBamy rpahanHa y 60pOy MpPOTHB ESKOJOIIKHX
Ka3HEHHX JieJla je KPEeHpame jeOTUHCTBEHOT EKOJOIIKOT HH(POPMAIIHOHOT
cucrema arudkanuje gReact (Green Reaction) uMju je Uusb NPUKYIIbambe
nHpoOpMaIja Ha TEPEeHY U aKTHBHpAamEe W KOOPAMHAIMjAa paja HaJJIeKHHUX
cryk6u.’® V PyMyHHjU Cy WHHIHpaHE akKldje 3a yKJ/by4dHMBame rpaljaHa y
OTKPHBAKkE HE3AKOHHUTOT CEUCHA IIyMa IMyTeM IOCTYIHOCTH MH(OpMAIHja o
TPaHCHOPTY JApBa MyTEM HHTEpPHETAa W omoryhaBame rpahanmma na mpujaBe
CYMIBHBE HCTIOpYKe.®

JenHo o7 OCHOBHMX Havesa y 3aKOHOJABCTY O 3allITHTH JKUBOTHE Cpe-
JMHE je ,,Hauesro umHpopMucama u ydemha jaBHocTH u3 wi. 9, ct. 1, T. 10.

3V nuteparypu ce mel)y mMepama moamsama cBecTH rpaljaHa o 3alUTHTH )KUBOTHE
cpelMHe OCeOHO U3/Baja CHCTEMAaTHYaH U IePMaHEHTaH MPHUCTYI TEMHU 3alITHTE KUBOTHE
CpelMHEe y OKBHPY BAaCHHMTHO-OOpa30BHUX MpOrpaMa M akTyelIHu3alija TeMe 3aIlTHTe JKH-
BOTHE CpEIHMHE y jaBHOM Mmemy myTeM Menuja. O tome: IlaBmosuh, 3. (2022). ,,.Ceect
rpaljaHa 0 3Ha4ajy 3aIITUTE )KUBOTHE CPEIMHE U MPEBEHIMja KPUBUYHUX JENA TIPOTUB JKH-
BOTHE cpeauHe". [iacnux Adseokaiticke komope Bojeooune — yacoiiuc 3a iipasuy imieopujy u
apaxcy, 4/2022, 1221.

3 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 46.

% O Tome: Kpahu myr y pemaBawy mnpobnema: Exomornke mnpobneme rpaba-
HU MOTY [a HpHUjaBJbyjy HpeKo jeanHcTBeHOr cucrtema gReact, https://www.novosti.rs/
drustvo/vesti/1111208/kraci-put-resavanju-problema-ckoloske-probleme-gradjani-mogu-
prijavljuju-preko-jedinstvenog-sistema-greact

370 tome: Spapens, A., Mehlbaum, S. L. (2019). Policing and prosecution of tran-
sational environmental crime. Research Handbook on Transnational Crime (ed. Mitsilegas,
V., Hufnagel, S., Moiseienko, A.). Cheltenham: Edward Elgar Publishing, 182.

1330



U. Mweyn, Cieyujanuzayuja nocunaya ipagocyonux ¢@yukyuja..., ctp. 1319—1341.

3aKoHa 0 3aIITUTH KUBOTHE cpenuue® koju yrBplhyje npaBo Ha mH(DOpMAIH]y
(,,mpaBo cBakora ja Oyme o0aBeIITeH ) U MPaBO HA YYSCTBOBAKE Y MOCTYIKY
JIOHOIIICHA OAJTyKa Urja pealn3alyja noceayje MoTeHIMjall 1a OCTBAPH yTULIA]
Ha KUBOTHY CpeIuHy. Y TOKTPHHHU ce o0jalmaBa 7a OBO HAYEIO NMPEHOCH
OCHOBY ApXyCKe KOHBEHIIHje O MOCTOjamy o0aBe3e JprkaBa MOTIHCHUIIA Ja
YVKJby4e jaBHOCT y MOCTYIIKE O[UTyYHBama ,,0 aKTHBHOCTHMA KOje HOCE €KO-
JIOIIKH PU3UK™ M HH(POPMHCama 0 OBOM PH3UKY U CTamy KHUBOTHE cpeanHe.*

Jayame cBectu rpahana/jaBHOCTH, HMITaK, caMO TO ceOHM HE JIOBOAM IO
yHarpehema cy30Hujama eKOJONIKUX Ka3HEHUX Jiella, Beh 3axTeBa HCTOBpe-
MeHY e(HKacHOCT IIPaBOCYIHUX OpraHa y 60pOu MPOTUB OBUX Ka3HCHHX Jelia,
MOYEB O] YKUAakha HETaTUBHUX MPAKCU JCHPUOPUTH3ALHU)EC MPEIMETa U Mpo-
aKTUBHOTI IIPUCTYIIA HAUIEKHUX OpraHa y IIOCTYIIKY.

IIpaBo ,,npunagHuKa jaBHOCTH® / ,,3aUHTEpPECOBAHE jABHOCTH
Ha npuctyn npasocyly — yjora / noTeHuMjajaHa yJjora HeBJaJMHUX
OpraHu3anmja y Ka3HeHUM NOCTyNnuuMa

[MomHOCHOIIM KpUBHYHUX TpHjaBa Mory OutH rpahanm, rpymne rpahana,
yapykema rpalana omHOCHO HEBIagWHE opraHu3anuje. HeBmaanne opranmsa-
Mje y IPUMEHH SKOJIONIKOT TIpaBa MOT'Y IMATH BeoMa 3HauyajHy yjiory npahema
yCarfameHoCTH MOCTyamka ca CKOJIOMKUM MPONUCUMA, UH(OPMATUBHY YJIOTY
y MOTJIEY SKOJIOIMIKHMX Ka3eHHX JIeJIa, MOTY HHUIpATH ofroBapajyhe mocrymke
300T HEIMOIITOBaka EKOJIONIKUX MPOIHCa, alk U yHanpehuBatu cBect rpalhana
0 Ba)KHOCTH 3aIITHTE KUBOTHE cpeauHe. [pyme xpraBa u HBO exykyjy rpa-
hane o mpupoxu U MOCNEANIIaMA EKOJIOIIKOT KPUMUHAIUTETA, IIOMaXy JAa ce
OTKPHjy YUMHHOIM U HaMehy TUpEeKTaH TPOIIaK MOCIOBUMA YIMHUIIAIA TyTEM
~KaMIama u3arama 1 cpaMmolierha™ i Jielyjy Kao MpaBHH 3aCTyMHHIH KpTaBa.*

Konpenuuja o noctynHoctu uHdopmanuja, ydeuhy jaBHOCTH y JAOHO-
HICKY OJUTyKa U MPaBy Ha MPABHY 3alITUTY Y IMHTAKBIMA KOja C€ THYY )KUBOTHE
cpenune ExoHomMcke komucuje Yjeaumennx Hanuja 3a Espony (UNICE)*! u3

3% 3aKOH O 3aWTHTH XHUBOTHE cpemune, Cuyocbenu Znacnux PC, 6p. 135/2004,
36/2009, 36/2009. — np. 3akoH, 72/2009. — np. 3akon, 43/2011. — omnyka YC, 14/2016,
76/2018, 95/2018. — ap. 3axoH u 95/2018. — ap. 3aK0H

3 NpenoBak-MBanosuh, M. (2021). Exorowro iipaso. beorpan: IlpaBuu ¢akyiarer
Yuusepsurera y beorpany, 44.

40 Gerstetter, C. et. al. (2016). Environmental crime and the EU, Synthesis of the Re-
search Project “European Union Action to Fight Environmental Crime” (EFFACE). Berlin:
Ecologic Institute gGmbH, 37.

41 3akon o morBphuBamy KoHBeHuuje o qocrynHoctr nadpopmaimja, ydyerhy jaBHo-
CTH Yy JIOHOLICHY OJUTyKa U NpaBy Ha [PaBHY 3alTUTY Y MUTABUMa KOja C€ THYY KUBOTHE
cpenune, Cnyacoenu Znachux PC — Meljynapoouu doxymenitiu, 6p. 38/2009.
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1998. rogune (y majbeM TEKCTy: ApXycka KOHBEHIIHMja), TipemMa wi. 9, cT. 3,
yTBphyje mpaBo Ha MPHUCTYI MPaBIH ,,TPUTIAJHUIIAMA jJaBHOCTH® M IPAKTUIHO
,»OTBapa Bpara“ ydemhy exomomkux HBO koje wmcmymaBajy yciioBe HaIHo-
HAJIHOT 3aKOHOJABCTBA (aKO Cy MPOIHCAHH y 3aKOHY Ip)KaBe MOTIHCHUIIE),
U y KPUBHYHOM ITOCTYIKY. HamMme, y KpUBUYHOM MOCTYIIKY 300T KPHBHYHHX
Jiena MPOTHB XKUBOTHE CPEINHE, OKPUBJFCHOM/OKPHBJHEHUMA CTaBJbajy CE Ha
TEPET YUHCHA WU MPOMYIITaka CYIPOTHA onpeadamMa 3aKOHa KOjU ce OJHOCE
Ha JKUBOTHY CpPEAMHY, YKJbYUyjyhHM U KPUBUYHU 3aKOH. ApXyCKa KOHBEHI[H]a
TYMa4yH C€ Tako Ja Jiaje UIMPOKY M aKTUBHY yiory ekonoukum HBO y kpu-
BUYHOM IIOCTYIKY.** IbeHo ycBajambe uMa b ,,J1a ce IPUPOAU 14 Iiac™ Tako
mTo he ce omoryhutn ,npunajHAIIIMAa jaBHOCTH', HAPOUYUTO EKOJOMIKUM
HBO npuctyn npaBau — yrpaBHUM U CYACKHMM MOCTYTIIMMA PaJH OCTIOpaBamba
palby WK HIPOIYHITakha KOja YIPOXKABa]y )KUBOTHY CpPEAUHY.*

OBO TyMaueme HE OATOBapa TyMadeky IpaBa Ha MPUCTYI CYLY, jeTHOT
071 3axTeBa NpaBa Ha IpaBUYHO cyheme, y omrykama EBporckor cyma 3a
JbYJICKa IpaBa MpemMa KojuMa ce MpaBo Ha npaBu4HO cyhemwe u3 ui. 6, ct. 1.
EBporicke KOHBEHIMje O 3alTHUTH JbYJACKUX IMpaBa M OCHOBHHUX ciioboma (y
naseeM TekcTy: ECJbII) oqHOCH Ha OKPUBIREHOT M Ha omTEheHOT alu camMo y
YCIIOBJHEHOM BUJY, Y OHOM JETy KOjH C€ OIHOCH Ha rpaljaHCKOTIpaBHH 3aXTCB
WCTaKHYT y KpUBHYHOM roctynky.** Tyouh 3anaxa pasnuky nsmel)y Apxycke
KOHBEHIIH]jE ¥ IPYTHX KOHBEHIIMja O JbYJACKUM IIpaBuMa, Koje npeasuhajy na he

»---YAPY)KEHA KOja ce 0aBe XKMBOTHOM CPEIMHOM HMMATH NPHCTYH CYACKUM
HOCTYMIMMa CaMO aKko Cy HMXoBa rpalaHcka mpasa noBpeljeHa, anu He
MOCTOjU MPETIOCTaBKa J1a je jaBHMU EKOJIOIIKUM MHTEpPEeC €KBUBAJCHTAaH JbYyA-
CKOM mpaBy y cmuciy wi. 6. EKJbIT“.%

42 TIpaBuna Apxycke Konsenuuje tymaun KomureT 3a yckiaheHOCT ca ApXycKOM
xouBeHjoM (Arhus Convention Compliance Committee — ACCC) u EBporicku cyn
mpaeze (y CBOjUM oJuTyKama Koje ¢y obaBesyjyhe 3a apxkase wianune EBporcke yHuje).

4 Schalk-Unger, L. (2022). The participation of environmental NGOs in (Austrian)
criminal proceedings in the light of Art. 9 (3) Aarhus Convention. Opolskie Studia
Administracyjno-Prawne, Vol. 20, 1/2022, 212.

4 Bue o Tome v.: WMiuh, I1. T (2012). Owrrehenun u cranaapau JbyICKUX MpaBa y
KPUBUYHOM TOCTYNKY. Ananu IIpasnoZ ¢paxynitieitia y Beozpady 2/12, 141; Muspym, U.
(2022). Haueno jenHakoCTH ,,0pyXkja” y KpUBUYHOM MOCTYTKY. beorpan: [IpaBHu daxynretr
Yuusepsurera y beorpany, 165.

4 Ty6uh, B. (2011). ITosse npumMene Apxycke KOHBeHIHje. 30opHuk padosa I[Ipasnoz
Gaxkyniteitia y Hosom Cady, 2/2011, 388.

AyTop najpe uctuue aa Huje jacHo konukw je nomer EKJBII Ban oGmactu npuBatHe
CBOjHHE (HIIp. y CcIyd4ajy IpaBa Ha YHCT Ba3ayX, npupony). Ibid.
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TeMmesbHA MUTaKA KOja CE MOCTABIbA]Y Y YIIOPEIHOM IPaBy JApKaBa MOT-
MUCHUIIA APXyCKe KOHBEHIIUj€ OJ] JOHOIIEeHha APXyCKe KOHBEHIIMjE Y BE3H ca
IIPaBOM Ha MPUCTYH mpaBocyhy cy:

1. wymauere fiojma snepitige/owitiehienoZ a 61 ce 3aJJOBOJbUIIH 3aXTEBU
ApxXycKe KOHBCHIIH]C;

2. wpeiiuparse dpupooe / JHcugoiline cpedune Kao Hepitige, a SKOTONIKUX
HBO xao meHux 3aCcTyNHUKA y Ka3HEHUM MIOCTYIILUMA;

3. Hottienyujanno ygohere HO8UXx aymioHoMHuX fpasa exonowkux HBO
Yy KPUBHYHHM ITOCTYTIIINMA;

4. pa3Boj KPUBUYIHOIIPOIIECHOT 3aKOHOAABCTBA Y MPABILY jaudarba yioze
., epahancke cipanxe” / auya Koje je uciiakio 2ZpahanHckoipasHu 3axities
onHOCHO omTeheHor.

VY HexuM eBporickuM apkaBama, HBO octBapyjy akTUBHY yJ0Ty y KpH-
BruHuM noctymiuma (lllnanuja, [Topryran), MehyTuM, y MHOTUM Kao IITO Cy
Hemauka n AycTpuja MOTY J1a YYECTBY]Y Y KPUBUYHOM IMOCTYIIKY CaMO aKo Ce
YTBpAMU Aa cy omreheHe eKOJIOIKUM KPUBUYHUM JIeJIOM / KPUBUYHHUM JIEJIH-
ma.*® Tako Huje cnopHo na HBO mory umaru cratyc omreieHOr y KpuBUYHOM
MOCTYTIKY, aKO Cy TpeTpIeNie AUPEKTHY IITETy M3BPIICHEM CKOJIONIKOT KpH-
BHYHOT JiejIa, Y BUJIy CHOIIICHa TPOIIKOBA 3aral)ema 3eMJBHINTA KOje TIOCEY]Y,
CMamemha HEroBe BPETHOCTH, BETCPHHAPCKIX TPOIIKOBA AKO KPUBUIHO JIEIIO
moralja CTOKy WM apyre )KuBOTHIbE ¥ moceay HBO.Y

Y Ilpemrory J[lupexTrBe O KpPUBUYHOIIPABHO] 3aIITHTH >KUBOTHE
cpenune u 3amenu JupekrtuBe 2008/99/EC, um. 14, mpomucyje ce 3axTeB
Ip)KaBaMa WiIaHWIaMa Ja obe30ele y CKIIaay ca CBOjUM HAI[MOHAIHUM IPaB-
HUM CHCTEMHMa Jla WIAHOBH ,,3aWHTEpecoBaHe jaBHOCTU ™ (public concerned)
uMajy oxaromapajyha mpaBa Aa y4decTBYjy y MOCTyNLUMAa KOjU CE€ OJHOCE Ha
KpUBHYHA JeJa Y BE3W ca XHUBOTHOM cpenuHoM. Y IlpeamOynu je ucrax-
HyTa ynora ,,3aHHTEPECOBAHE JaBHOCTH* Y KA3HECHOM IMOCTYIKY — 3aCTyNambe
MIpUpOJIE Kao jaBHOT jao0Opa. [Ipupoda e modice da 3aciiyiia camy cebe Kao
JIcpitigy 'y Ka3HEHOM IOCTYTIKY, 300T 4era ,,IpeJICTABHUIIIMA 3aHHTEPECOBAHE
JaBHOCTH y IMJbY €(UKACHOCTH KPMBHYHOI IOCTyIIKa Tpeba omoryhutu na

4V norneay noBpesa 3akoHa 0 TPrOBUHM BpCTama, Buim pernonandu cyq y beuy
je Hamao: 1. cBaka ocoba uiu exosorika HBO koja paan y o0nacTu 3aliTUTe )KUBOTHIbA HE
cMarpa ce JKPTBOM IOBpe/Ie BUXOBHX HHTEpeca 3alITHICHUX KPUBUYHUM 3aKOHOM; 2. CaMo
UJICOJIOIIKK MHTEPEC 3a 3aIUTHTY JKMBOTHH-a HMjE JIOBOJbAH Jia OIpaBIa CTATyC JKPTBE.
Schalk-Unger, L. (2022). The participation of environmental NGOs in (Austrian) criminal
proceedings in the light of Art. 9 (3) Aarhus Convention. Opolskie Studia Administracyjno-
Prawne, Vol. 20, 1/2022, 222.

47 Ibid., 219-220.
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denyjy y ume dcugoiline cpedune kao japHor noopa™ (IIpeamOyna Ipemiora
Hupexruse, 26).4

Ilojam ,,3amHTEpEecOBaHe jaBHOCTU W ,,3aWHTEPECOBAHOT JMIA“ nedu-
HUIy ce y wi. 2, cT. 4. [Ipemmora JJupektBe 0 KPUBHYHONPABHO] 3aIITHTH
xuBoTHEe cpenuHe W 3amenu Jupextuse 2008/99/EC. ,,3aunTepecoBana jas-
HOCT, Kao IIMPH [10jaM, 00yXBara ,,JTuIa Ha KOja yTUIY MM OU MOIJIA 1 yTUIY
Ha Ka3HEHa Jieila IPOTUB JKUBOTHE cpenune y cmuciy [lpemnora Jlupexruse.
»3auTepecoBaHe ocobe® cy: 1. nuia koja uMajy JA0BOJbAH MHTEpEC; 2. JIHIa
Koja TBpAe Aa uM je mospeheno mpaso; 3. HBO koje mpoMoBHIIy 3aIITHUTY
JKMBOTHE CPEIIMHE M UCITyHaBajy yCJoBe Ipe/iBuljeHe y HallMOHAIHOM IIpaBy.

ITpaBo ,,ipunagHUKa jaBHOCTH Ha MPHUCTYN IpaBocylhy y Besu je ca
e(bI/IKaCHI/IM MOKPCTABEM CYACKHUX IMOCTyIlaKa U €BCHTYAJIHO JOAaTHUM IIpa-
BuMa ydenrha (MapTULIUNIATHBHUM TPAaBHMa) TOKOM TOCTYNKa. Y KOHTEKCTY
ayCTPHjCKOT KPHBHYHOMIPOIIECHOT 3aKOHOAABCTBA, Yy JNOKTPHUHM CE TyMadyH Ja
JETIOTBOPHO TIOKPETArhe CYICKHX MOCTyIaka Jajbe ,,AHXEPSHTHO BOAU Ka
MOCTOjaky TpaBa ,,[IPUITATHIKA JABHOCTH  J1a OCTIOPABa]y/TIPEUCITUTY]Y OJUTYKY
JjaBHOT/AP>KBHOT TyXXHOIIa O 00yCTaBH HCTpare, ¢ 003MpOM Ja Ipakca IOoKa-
3yje Ja ce BeNHKH Opoj ,,6KOMOUIKUX MpeaMeTa’ OKOHYA YIPaBo y paHoj pa3u
MOCTYIIKA, T¢ CE Mpeiaxe na peructpoBanuM HBO Tpeba matm ayTOHOMHO
MPaBo Ja MOJHECY OOpa3OoKEeH 3aXTeB (IIPAaBHO CPEICTBO) Aa CE MOCTYIAK
HACTABH Y BE3U Ca KPUBUYHUM JICJIUMA POTHB KUBOTHE cpeaute.* [Ipobiem
j€ HApOUYMTO M3PAXKEH y KPUBUYHOIIPOIIECHUM 3aKOHOJIAaBCTBUMA KOja >KPTBH/
omTeheHOM He MpHU3HAjy MPaBO Ja MPEHUCIHTYje OUTYKY jaBHOTI TYKHOIA O
HETOWCHY / OJIyCTaHKy 0J] Tobetha. OTBapa ce U MuTame Mpasa xpTee/omrehe-
HOT JIa y4ecTByje y onpeheHoj Mepu y MOoCTyIKy MpUMeHe Hadesa yCIOBLEHOT
OTIOPTYHHUTETa KPUBUYIHOT TOMHEHA, OMHOCHO J1a MPEUCIINTYjE OITYKY jaBHOT
TYXKHOIIa O MPUMEHH Hauella OMOPTYHUTETA y KPUBUIHOIPOLECHUM 3aKOHO-
IaBCTBMMA KOje y OBOj IpOLEAYypU HE yTBphyjy ymory omreheHOr, Kao ITO

8 HaBozme ce Tpu ocHOBHa pasznora yinore HBO y kpuBuuHOM moctynky: 1. ,owcu-
goiiHa cpeduHa He modxce cama da ce bopu’, Te cy HBO ,,T1acHOrOBOpHHUK XpTBe/>KpTaBa‘
kojuma omoryhasa npucyctBo u 3actyname; 2. HBO yuaipehyje suomusociti u 3namwe o
Haueilium willelliama: y OKBUPY CyJa U 'y CIOJbHOM cBeTy; 3. kaga HBO nma npaBo Ha Hak-
HaJy LITETe KAa0 CTPAHKA, HAKHAOW 00paA#casa KoleKiiueHe WpouKose Ka3HeHoZ 0eld KOjux
Ou yunHuouu Tpebasio na Oyay CBECHH M 3a BUX oAroBopHH. Sanctioning Environmental
Crime (WG4) Final report, Key observations and recommendations 2016-2020, LIFE-
ENPE Project LIFE14 GIE/UK/000043 Action B2: Working groups to improve consistency
and capacity June 2020, 35., https://www.environmentalprosecutors.eu/sites/default/files/
document/WG4_Y4 Final %20Report_0.pdf, mpuctymseno: 28. 10. 2023.

4 Schalk-Unger, L. (2022). The participation of environmental NGOs in (Austrian)
criminal proceedings in the light of Art. 9 (3) Aarhus Convention. Opolskie Studia
Administracyjno-Prawne, Vol. 20, 1/2022, 215—- 217, 228.
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je ciIydYaj y HalleM KpUBHYHOIIPOIIECHOM 3aKOHOZABCTBY OJ TOHOIICHA 3aKo-
HHUKa 0 KpuBHYHOM moctynky u3 2011. roqune® (y massem tekcty: 3KIT).

[Ipenopyxke ynore HBO y npxaBama EY y kpuBHYHUM MOCTyNIMIMA HTY
y TpH cMmepa:

1. y Be3u ca moKpeTameM KpUBUYHOT MOCTYIIKA;

2. moryhHocT na Oyay CBeIOLM M CTpy4HA JIHIIA;

3. y4eCTBOBam€ y CBOJCTBY CTPaHKE Y KPUBUYHHUM MOCTYIILUMA;

4. npu3HaBake MHUHHMMAJHOT IpaBa Jla Tpake HaKHAJy IITETE y LUIbY
3alITUTE )KUBOTHE CPEIMHE, KOja UM MpeMa IbUXOBOM CTAaTyTy clienyje.’!

Kpusnunomnporecuna 3akononasctsa lllnanuje u [lopryranmje, mo3uajy
MPUMEHY UHCTUTYTA actio popularis y KPUBHYHOM MOCTYIIKY, YUjH HOCHIIAI]
MOXKe OUTH cBaku rpaljanun, 6e3 3axTeBa Ja ce MOCeOHO JI0Ka3yje MOCTojarmbe
KOHKPETHOT M JUPEKTHOr mHTepeca, kao u HBO. Hesnaguue orpanusanuje
y KPUBHYHOM IIOCTYIKY MMajy NpaBO Ja 3aXTEBajy MPUMEHY peraparuoHUX
Mepa pajiv yKIIamkamka/yMamkbuBaka IITETHUX TOCISANIA 110 )KUBOTHY CPEAHHY,
0JIHOCHO Bpahama HapyllleHe eKOJIOIIKE PaBHOTEXE, Ka0 ¥ Ha KOMIICH3aLlH]y.

Actio popularis y kpuBuuHoM noctynky Iopryrajmuje

[TopTryranuja je kKapakTepUCTHYaH YMOPEIHONPABHU NPHMEp MpU3HA-
Bama npasa HBO u rpahanmma mojennHavHO Ja Tpake HaKHATy CKOJIOIIKE
LITET€ Y KPUBUYHOM IIOCTYIKY. Y OCHOBHOM M3BOPY KPUBHUYHOIIPOLIECHOI
mpaBa, 3aKOHWKY O KPUBHYHOM IIOCTYIIKY, YTBphyje mpomecHa mpaBa HOCH-
Jana npaBa Ha actio popularis, onpehenux 3akoHOM o actio popularis-y. Y
JTUTEepaTypu ce oljalimaBa 1a je actio popularis 'y TIOTIIYHOCTH carjiacaH
ne(UHUCAHOM TIPaBy Ha MPHUCTYIT IPaBocyly U3 ApXycke KOHBEHIIH]E€ HAKO CE
y B0j U3PUYHUTO HE HABOJM.> Y MOPTYrajicKoM YCTaBy U 3aKOHMMa HABEICHO
je ma je , KMBOTHA CpeArHa MU(y3HU UHTEepec”, ITO 3HAYM J1a HeMa ,,[IPUBU-
JIeroBaHOT HocHona®, na cBaku nojeanHan 1 HBO nmajy npaBo jga 3axTeBajy
HakHajy exosomike mrete.*® [IpeMa 0BOj KOHIIEHIUjU 100ap CTATyC KUBOTHE

0 3aKOHUK 0 KpUBUYHOM 110CTYIIKY, Coryoicoenu cnacnux PC, 6p. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021. — oxnyka YC u 62/2021. — omy-
ka YC.

1 Sanctioning Environmental Crime (WG4) Final report, Key observations and
recommendations 2016-2020, LIFE-ENPE Project LIFE14 GIE/UK/000043 Action B2:
Working groups to improve consistency and capacity June 2020, 35.

2 hopuh, 1. (2006). Actio popularis as an instrument for the protection. 36opHux
paoosa IlpasnoZ ¢paxynineiia y Hosom Cady, 1/2006, 420.

3V Tlopryranuju U IMOPTYTaJCKMM TOBOPHHM 3eMJbama y JIaTHHCKO] AMEpHUIHU U
Adpumm, naBame npaBHOr ocHoBa HBO na mny Ha cyx ,,y HHTEepecy KHBOTHE CpeIrHE™ je
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CpelMHE je WHTEPEeC CBAKOTa: XMBOTHA CPEIMHA CE€ THYE CBAKOT MOjEAMHIIA,
MTOPOAMIIE, 3ajeTHHIIE, OPTaHU3aIlHje, PETHOHA, TpXKaBe, KOHAYHO, IIEJIOT YOBe-
yanctia.>* O6jammasa ce 1a actio popularis HUje BpcTa Tyx0e, Beh nmpusHame
Ila cy HEeKe IITeTe y TOj MepH nudy3He Ja cBaka ocoda Tpeba a mMa mpaBo 1a
3axTeBa O] Cy/AHUje Jia MPEHCINTA 3aKOHUTOCT U O[uTy4H y npeamety.” [IpaBHa
KOHCTpYKIHja ,,Au(y3HOr HHTEpeca™ MoYMBa Ha MPHU3HAKY TPAHCUHIUBUIY-
QIIHUX WHTEpeca, MOTKATeroprje HHTepeca U3HA ] HHIUBHUIYaTHOT HHTepeca U’
W3BaH OKBHPA jaBHOT MHTepeca.™

IToceban pexxuM HMHTEpBeHIMje rpahaHa W yApyXKema y KPHUBHUYHOM
noctynky ypelhen y 3akoHy o actio popularis™, un. 25, ornena ce y Tome Jia
HOCHOIIM TpaBa Ha actio popularis iMajy MpaBo Ha TOJHOIICHE NpHjaBa 3a
Ka3HeHa Jieja jaBHoM Tyxuoiy (denlincia, queixa) uiau oOaBelITeHa jaBHOM
Tyxkuony (participacdo ao Ministério Publico), kao u ma mocrany npuBarHa
CTpaHKa / CTpaHKa ca TY)KHJIAUKUM IpaBuMa (assistente) y ckiaay ca 3aKOoHH-
koM o kpuBu4HOM TocTynky (Codigo de Processo Penal). Hocronu npasa Ha
actio popularis npeMa 4. 2. 3akoHa 0 actio popularis-y cy: 1. Zpahanu, yopy-
arcerva u ghonoayuje 6e3 003mpa a M 3a 3aXTEB UMajy AUPEKTaH HHTEPEC MU
He, TIPH YeMy yapyxema U GoHaalmje Mopajy jaa uciyHe oapelene yciose;™
2. noKanue raciiu / 1oKanHe camoyiipase y 0OJHOCY Ha HMHTEpece 3a Koje cy
HOCHOIIM CTAaHOBHUIIM Y MOAPYYjY HUXOBE HAAJICKHOCTH.

Assistente WMajy TpaBHU TIOJNOXa] capagHuKa / ,,IOMONHHMKA™ TYXH-
namTBa (colaboradores do Ministério Publico) koju mpakTHYHO TpYyXajy
MoMoh jaBHOM TYKHOIy Tako IITO TOJHOCE JIOKa3HE MPEAJiore W Mpeaaxy

,~[IpaBHa KOHCTPYKIMja 3aCHOBAaHA Ha MMOCEOHO] MPETHOCTABIM: Sui generis MPUPOIU EKO-
JIOMIKKX Jo0apa: )KUBOTHA CPE/IMHA je CBENPHCYTHA (CBy/a OKO HAc), HeJleJbrBa (CBAKH IMO-
JjeIMHAYHU JICO je CHaXXHO MOBE3aH ca CBUM OCTajnMa) U Judys3Ha (HeMa IPHUBUICTOBAHOT
Hocuona)“. Alexandra Aragdo, Portugal, Study on the Possibilities for Non-governmental
Organisations Promoting Environmental Protection to Claim Damages in Relation to the
Environment in Four Selected Countries, Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental matters Task
Force on Access to Justice. UN Economic Commission for Europe, 2015, 59-60.
4 Ibid.

55 Aragdo A., Celeste Carvalho, A. (2017). Taking access to justice seriously: diffuse
interests and action popularis. Why not?. Environmental Law Network International, 2/17, 43.

% Ibid.

57 Direito de participagdo procedimental ¢ de ac¢do popular, Lei n.° 83/95, Alterado
pelo/a Rectificagdo n.° 4/95 — Diario da Republica n.° 236/1995, Série I-A de 1995-10-12,
em vigor a partir de 1995-10-12

8 HeonxomHo je jia ucnymasajy cienehe yciaose: 1). craryc mpaBHOr Jinia; 2). eKc-
IUTHLUTHO YKJbYUHBAaHE Y CBOj€ HAIJIEKHOCTH / CTAaTyTapHE LIIJBEBE 3a 3alITHTY HHTEpeca
KOjU Cy YKJbYUYCHH y BPCTY IOCTYyINKa y MUTamy; 3) HeoOaBbame OUII0 KaKBEe BPCTE MPO-
(ecroHaNHe JENAaTHOCTH Koja OM KOHKypHcala KOMIaHHjama / cIo00ZHUM Ipodecrjama
(un. 3. 3akoHa o actio popularis-y).
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Ipeay3uMame KPUBHYHOIIPOICCHUX paAlmd. 3aKOHHKOM O KPHBHYHOM
MOCTYTIKY MPOMICaHa Cy UM IoceOHa mpasa ydenrha Kajia ¢y y MUTamy KpH-
BUYHA JIeJa KOja Ce TOHE IO CIY)KOCHO] TY)XKHOCTH Kao MmTo cy omtehema
JKUBOTHE CpeIrHEe Wi 3aral)eme Koje Ipoy3poKyje 030mipbHe mrTeTe: 1. HHTep-
BEHHCame y UcTpasu U Mehydasu mocrynka y kojoj cya omrydyje ma jim he
ce mpenMeT YIyTUTH Ha cyhjeme, TIOJHOIICHE A0Ka3a (JI0Ka3Ha WHUIIM]aTUBA)
Y MHHIIMjaTUBa KOj€ CMaTpajy HEOMXOJHUM, Te Ja Oydy 0OaBelITeHH O OJJIy-
KaMa Koje c€ OJHOCE Ha MHHIIMjaTHUBE; 2. CAMOCTAJIHO MOJHOLIEHE ONTyXO0e,
HE3aBHCHO O] jaBHOT TY)KHMJIAIITBA; 3. ylarame jxanade Ha OJyKe Koje ce Ha
BUX OIHOCE, YaK U aKO TO jaBHO TY>KWJIAIITBO HUj€ YUUHUIIO; MPABO MPUCTyTa
KJbYYHHUM €JIEMEHTHMA MTOCTYIKA paju ynarama xainoe (4. 69).

3AK/bYYAK

Bpojuu MehyHapomHOTpaBHH ¥ EBPOICKONIPABHH JOKYMCHTH YKa-
3yjy Ha 3Ha4yaj CTPYKTYpHE CIEIHjaliu3alldje Y OKBUPY jaBHOT TYXKHIJIAIITBA
(popmupame moceOHUX OfeJbEHa ONHOCHO OpPraHM3AMUOHUX jENUHHIA Y
OKBHPY jaBHHX TY)KHJIAIITaBa), CHCIMjaIM3alli]y jaBHUX TYXXKWJala H CyJauja
3a CKOJIOUIKA Ka3HEeHa Jeja U 00pa3oBame CIElHjan30BaHuX Beha y okBu-
pHMa HAJJICKHOCTH CyJOBa KOjU fie MPBEHCTBEHO MOCTYIATH Y ,,eKOJIOIIKUM
npeameruma’. KOHTHHYHpaHO U CaapKajHO CTHUIAIE 3HAKA M BEIITHHA Yy
0BOj 00NacTH, 3ajelHUYKe OOyKe jaBHUX TYXXWJalla M Cyauja ca WHCIEKTO-
pHMa M MOJMIH]OM pajid KOOPJIUHALHMjE Y MOCTYNamky CBHX ,,KapHKa y JaHIy
MOCTyMama*, KBaTU(UKOBAHN jaBHU TYKHOLU U CyAHje, pPelIaBame mpodiema
HEJ0CTaTKa JbYJACKMX M TEXHHUYKUX KalaluTeTa, CTPYYHHX JIMIA 3a Pa3Ho-
nuKe onrosapajyhe oOiiacTé koja Tocenyjy CTpyYHO-TEXHHWYKa 3Hama (mpe
cBera pajv J0Ka3uBama y3poka 3araliema, na je 3araheme y Behoj mepu / Ha
MIMPEM IPOCTOPY) U aACKBATHOCT MPUMEHE Ka3HEHOIIPABHUX HOPMH BaKHU Cy
HHCTPYMEHTH 3a 00pOy MPOTHB SKOJIIOMIKNX Ka3HeHHX Jena. OBa Ka3HeHa Jera
peanusyjy ce y cBe Behiem o0umy, mpodUT KOju IPOUCTHYEC U3 FBUXOBOT OCTBa-
pHUBama CBE j¢ BHIIM, BE3€ Ca OPTaHM30BAHIM KPUMHHAIOM H KOPYHNTHBHUM
KPUBHYHHM JIeJIIMA CBE yUecTalHje, a MOCICIUIe Y HAIIHOHATTHIM OKBUpHAMA
U CBETCKOM HHBOY cBe 030mipHHje. C Apyre cTpaHe, jenHa O IlbHXOBUX OCHOB-
HUX OIUTHKA je BHCOKA ,,TAMHA OpojKa“ M BeOMa HH3aK WM 3aHEMapJbUB yAEO
ocyhyjyhux mpecyna 3a KpuBHYHA JIe)a IPOTHB KUBOTHE CPEIUHE.

Baxno je ma ce y panoj (asu mocrynka mpeno3Ha IOCTOjame pee-
BaHTHOT CTEIICHA CYMEb€ O OCTBAPUBAKY €IeMEHATa KPUBUYHOT Je]1a MPOTHB
JKUBOTHE cpenuHe, Mel)ycoOHOj Be3u OBHX KPUBHUYHUX JIEa ca KOPYHTHBHUM
KPUBUYHHUM JI€IUMa ¥ OPraHU30BaHUM KPUMHHAJIOM, T€ Ja ce 300T jeJUHCTBA

1337



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

JI0Ka3a BOIHU jEAWHCTBEH ITOCTYIIAK IpeN HAJJICKHUM jaBHUM TYXKHJIAIITBOM
W CYJIOM M CIIPOBOJIe Napaliesine GuHaHCHjcKe ucTpare. bpojHe mpemnopyke u
MunUsemha Ha HUBOy Casera EBpome m EBpomcke ynuje u mpemror [lupexk-
THUBE O KPUBHYHOIPABHO] 3aIITHTU JKUBOTHE CpeIWHE W 3aMeHH J{MpeKkTuBe
2008/99/EC marnmamaBajy 3Ha4aj 3a e(pHKacCHOCT HCTpa)kmBama onpehuBama
Ol CTpaHe Cyda W Ipeny3uMama NOCEOHHX JTOKA3HUX Palibi / CHCLUjaTHUX
UCTPKHUX Mepa M TEXHHKA / MOCEOHUX UCTPAKHUX ajlara y Ccliydajy MOoCTO-
jarba pesIeBaHTHOT CTENeHa CyMibe Y paHuM (hazama IOCTYIIKA O OCIi6apusarby
{HewKux eKorowKUX KpueudHux oena / wewkux obauka eKOJIOMKUX KPUBUY-
HUX JieJla OTHOCHO YK/bYYEHOCTIU OpZanu308ane KpumMuHanue cpyiie y BpIICHE
SKOJIOIIKMX KPUBUYHHX Jiena. Y OBOM cMmuciy Hamehe ce ja cy HeomxojuHa
pasMarpama na ce y Oyayhoj pedopMu KpHBHYHOMPOIIECHOT 3aKOHO/IAaBCTBA
Kao Tellka KpuBHYHA Jiena u3 4i. 162, ct. 1, . 2. 3KII mpeno3Hajy u HaBemy
U TCHIKW OOJHUIM KPUBHYHHUX Jeja MPOTHB JKUBOTHE CPEIHMHE, IITO YjEeIHO
MOJIFKE CBECT O Pa3MEpH M 3HA4ajy SKOJIOIIKOT KpUMHUHAIHUTETa Mehy HocHo-
MMa MPaBOCyAHUX (DYHKITH]a.

[Tpumena mpaBa Ha IPUCTYH MIpaBOCyhy MpHUIIaTHNKA jABHOCTH Y CMHUCITY
ApXycKe KOHBEHIIHje OCTBapyje ce¢ y IMOjeJIMHAM Jp)KaBaMa KOHTHHCHTAITHE
EBpome npe cBera myTem MogHONIeHa KPUBUYHUX TIpHjaBa off cTpaHe rpalaHa,
yapyxema rpahana / HBO, mytem Tymauema nedunumyje omreheHor y Kpu-
BHYHOM ITOCTYTIKY H IIPOIHCHBAha MIPpaBa OMTEeheHOT Y KPHBHYHOM ITOCTYIIKY,
JIOK ca Jpyre CTpaHe, y CKJIay ca TyMademHma ApPXyCKe KOHBEHIIH]e, oje-
JUHe Jip>kaBe Aajy mmpoka npasa HBO (actio popularis u moBe3aHna mpouecHa
mpaBa ydenihia y KpUBHYHOM IIOCTYIIKY), IpaBa Ha IOJHOLICHE 3aXTeBa 3a
HaKHAJy ITETe U 3aXTeBa 3a Ipey3uMare perapanuoHux Mepa. Y 0BOM KOH-
TEKCTy HAay4YHa M CTPy4YHA aHajHM3a y yIOPEAHOM IIpaBy yKasyje Ha MOTpedy
jadama ynore omTeieHOr y Momieay NPeuCIUTHBamba OJUTYKe jJaBHOT TY)KHOLA
Jla HE TOHH, KA0 W y MOCTYIKY MPUMEHE Haueja OMOPTYHHTETa KPHUBHUYHOT
romema U NponucuBame npouecHux npasa HBO 3a exonomka kpuBu4uHa aeia
Jla TIPEUCTTUTY]y OJTYKY jaBHOT TYKHOIA O HETOWHCHY / OJyCTaHKY OJ TOHhEHha
y paHHM HCTPaXHHX (Da3ama MOoCTynKa y KojuMa ce Hajpehu 0poj eKoIomKux
MpeaMeTa M 3aBpIlaBa.
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documents emphasize the imperative of improving public awareness
about ecological crimes. The author relates the improvement in pub-
lic awareness with the right of “members of the public” to access
criminal justice and the role of the “concerned public” in a criminal
procedure, above all as persons filing criminal complaints, often in
the form of citizen groups/associations or in relation to the partici-
pation in criminal procedures for these crimes.

Keywords: ecological crimes, specialization of prosecutors,
specialization of judges, persons filing criminal complaints, “con-
cerned public”

INTRODUCTORY REMARKS

The increase in the incidence of crimes against the environment/eco-
logical crimes is one of the fundamental reasons behind the introduction of
professional specialization for these types of crimes in criminal justice.! When
it comes to ecological crimes that are committed on the territory of the Euro-
pean Union, three main characteristics are identified: 1. the form of organized
criminal activity, which is ranked fourth according to its scope and signifi-
cance; 2. it is a crime with increasing incidence; 3. certain ecological crimes
cause large financial losses and illegal profits.? The law of the European Union
includes a significant set of regulations that are related to the environment.
The need to consider the specialization of criminal justice office holders in
national criminal procedures by way of creating specialized court departments
and specialized prosecutors for procedures dealing with ecological crimes
was emphasized in the European Council Resolution (77) 28 from Septem-
ber 28, 1977, regarding the contribution of criminal law to the protection of
the environment.? The significance of specialization is emphasized through the
formulation of “the principle of specialization”, numerous recommendations
in this direction, together with the emphasis on the necessity and importance
of specialization for ecological crimes. The Consultative Council of European
Prosecutors singles out the “principle of specialization™ which presupposes

! Clifford, M., Edwans, T. (2012). Environmental Crime, 2nd edition. Burlington:
Jones & Bartlett Learning, 244.

2 European Commission. Combating environmental crime. Retrieved on November
20, 2023, from: https://environment.ec.europa.eu/law-and-governance/compliance-assur-
ance /combating-environmental-crime en

3 Council of Europe — Committee of Ministers Resolution (77) 28 on the contribu-
tion of Criminal Law to the Protection of the Environment.

4 Consultative Council of European Prosecutors (CCPE), CCPE Opinion No. 17
(2022) on the role of prosecutors in the protection of the environment, Strasbourg, October
4, 2022, paras. 60—63.
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the education of well-trained and specialized staff when it comes to the ade-
quate application of the legislation about the protection of the environment,
specialization of prosecutors and/or multidisciplinary units, especially in the
domain of the system of prosecutors, as well as the precondition for the appro-
priate application of legislation which is reflected in sufficient funding. The
trainings need to be continued and common for investigative organs. The prin-
ciple of specialization does not entail the obligation of specialization in the
framework of the system of prosecutors because it depends on the national
context and factors. Instead, it entails the principle that in the countries in
which it is feasible, it should be considered a priority.

European professional projects point out the significance of “structural
specialization”. In the absence of “structural specialization of prosecutors and
judges, trained prosecutors and judges move to different positions to work
on other cases, which is why the effort to train new staff has to be restarted
frequently, which can be characterized as “Sisyphus’ Work”.> Detection and
evidence procurement in ecological crimes reflects a close connection between
the investigation and prosecution or the authority of investigators and pros-
ecutors. Structural specialization, in a formal sense, enables systematic
opportunities for professional development, improves communication among
inspectors responsible for the protection of the environment and prosecutors as
well as the harmonization of their goals.®

The training of prosecutors and judges should be aimed towards the
accumulation of knowledge and understanding of ecological crime and the
damage it (can) cause, which is of crucial importance for the commitment
to criminal prosecution and penalization of ecological crimes.” Specializa-
tion is closely connected to the need to secure significant resources (financial,
human) with the goal of obtaining evidence and carrying out certain expert
investigations which are of the highest importance in determining damages,
their seriousness and scope.?

5 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 46. Retrieved on
October 20, 2023, from: https://www.environmentalprosecutors.eu/sites/default/files/docu-
ment/LIFE-ENPE_ WG4 _InterimReport FINAL.pdf

¢ For more, see: Billiet, C. M., Rousseau, S. (2017). Environmental inspectors
and public prosecutors: is sharing information always useful?. The effectiveness of envi-
ronmental law (ed. Sandrine Maljean-Dubois). Cambridge-Antwerp-Portland: Intersentia,
271-294.

7 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 46.

8 Fajardo del Castillo, Teresea et al. (2015). Fighting Environmental Crime in
Spain: A Country Report. Study in the framework of the EFFACE research project. Gra-
nada: University of Granada, 57-58.
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Technical and technological development and fast evolution of infor-
mation technologies is significantly felt in the sphere of creating modern
instruments/means for discovering and proving certain ecological crimes (e.g.
drones used for mapping, sampling and analysis, advanced investigative tech-
niques, the use of thermal cameras, software for recognizing human activities
(which can be used to discover illegal hunt).” Specialization enables familiari-
zation with advanced techniques and efficient tools and methods for detecting
criminal activities. It gains in significance in the context of potential links
between certain ecological crimes and other serious crimes, primarily in the
domain of commerce, abuse of office (i.e. corruption), organized crime, high-
tech crime, terrorism, and “sophisticated” criminal methods.

THE MAIN SIGNIFICANCE OF THE SPECIALIZATION
OF PROSECUTORS AND JUDGES FOR ECOLOGICAL CRIMES

The significance of specialization for ecological crimes rests primarily
on the specificities, special nature and diversity of these crimes, the complexi-
ties of particular crimes, “the technical character”, the practical requirement of
a multidisciplinary approach, the possibilities of including organized criminal
groups and legal persons into the execution of a crime. All these properties
create the need to acquire technical knowledge, the necessity of coordination
and cooperation among the responsible state bodies, the exchange of experi-
ence and best practices, the need for continued improvement for the purposes
of detecting crimes, familiarization with the specificities of the ways in which
crimes are committed, the acquisition of necessary criminological knowledge,
and international cooperation. It is imperative for criminal justice office hold-
ers to be familiarized with a large number of laws, international conventions,
regulations, rules, the relevant aspects of administrative law, a grasp of all the
“links in the chain” of state organs that participate in the detection of crimes
and have a certain role in evidence procurement for these crimes, their internal
structure and in practical terms, who should be addressed with a request to

° Drones enable research from remote locations in cases when on-site research in-
volves safety risks. They are especially useful for approaching distant and hard-to-access
locations and for sampling industrial emissions. Drones that are being used nowadays also
include Al components and cameras. Multi-spectral cameras have the potential to supply
crucial information about the use of land, deforestation or illegal hunting (the use of ther-
mal cameras for night surveillance). See: Colantoni, L., Sarano, G. S., Bianchi, M. (2022).
Fighting Environmental Crime in Europe — An Assessment of Trends, Players and Actions.
Rome: Istituto Affari Internazionali — Ambitus, 71-72.
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collect the necessary information in the preliminary investigation in order to
evaluate the claims from the criminal complaint.

Ecological crimes are categorized as a “low risk — high gain” type of
crime, and the specialization of the organs that apply ecological law is des-
ignated as one of the means for the efficient struggle against this type of
crime.'” Many ecological crimes pass undetected precisely due to the lack of
specialization on the part of official agents who have difficulties recognizing
the elements of a crime, for instance when it comes to illegal trade in wild-
life, protected products and species.!' Also, what is necessary is the awareness
on the part of prosecutors and judges regarding the proper assessment of the
value of conserving a specimen of a protected species, which demands expert
informedness in order to penalize the perpetrator in an adequate manner.'?

The challenges for the prosecutors are correct assessment as to (i)
whether charges should be of criminal nature, (ii) the degree of threat of caus-
ing damage, (iii) the assessment of the ability and willingness of the accused
person to undo the damages, (iv) the collection and presentation of sufficiently
convincing technical pieces of evidence.” It is important to determine the
degree of severity as well as the scope of the damage caused by the crime
in question. The crucial criteria for the classification of an ecological offense
as a crime are “the degree of severity and the damage that was caused”, and
in this sense, one should bear in mind that negative effects on the environ-
ment can manifest themselves even decades after a crime has been caused and
the consequences can be continued and lasting.'* Bearing in mind that certain
ecological crimes create significant illegal profits, it is necessary to enable the
freezing of funds and the forfeiture of assets acquired through illegal acts as
well as the use of covert investigative techniques.

“Parallel financial investigations that focus also on ecological crimes
and associated felonies of money laundering are, at the same time, an

19 Council of the European Union: EnviCrimeNet — Intelligence Project on Environ-
mental Crime — Preliminary Report on Environmental Crime in Europe, 16438/14, Brus-
sels, December 5, 2014, 2. Available at: https://www.europol.europa.eu/cms/sites/default/
files/documents/ipec_report on environmental crime in_europe 0.pdf

" Vagliasindi, G. M. (2016). The fight against environmental crime in the European
Union and its member states: a perspective on the enforcement system. Protection of the
Environment through Criminal Law (eds. Jos¢ Luis de La Cuesta ef al.). AIDP World Con-
ference, Bucharest, Vol. 87, Issue 1, 174.

12 Ibid.

13 Clifford, M., Edwans, T. (2012). Environmental Crime, 2nd edition. Burlington:
Jones & Bartlett Learning, 256.

14 Consultative Council of European Prosecutors (CCPE), CCPE Opinion No. 17
(2022) on the role of prosecutors in the protection of the environment, Strasbourg, October
4, 2022, para 57.
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efficient means of identifying larger criminal networks and disruption of

financial flows”."

The challenges of evidence procurement are associated primarily with
the complexities of certain crimes, the necessary emergency actions, signif-
icant obstacles in finding links between a specific action/failure to act with
the consequences, and the expenses of undertaking evidentiary actions such
as crime scene investigations and expert assessment. The specificities of
undertaking the evidentiary action of crime scene investigation are reflected
in the application of the primary measures for preventing further pollution/
destruction of a protected good, the need of applying measures of protecting
the health of the members of the forensic staff, the appearance of the staff at
a crime scene immediately after the crime has been registered.'® Concerninga
pollution/environmental damage, it is necessary to prove that there has been a
certain degree of pollution or environmental damage combined with a certain
amount of harmful substances in the air, water, or soil, which then repre-
sents the measure of the crime that has been committed.'” If the concentration
reduces in time, while the original concentration was not established through
an expert assessment, an ecological crime will not exist.!® The significance
of specialization is apparent also with respect to execution of the evidentiary
action of suspect interrogation, which demands appropriate preparations and
the preparatory expert assistance in order to

“...fully remove the possibility that the interrogator could achieve a certain
psychological advantage counting on their expertise and familiarity with all
the details of the technological process”."

The basis for the preparation of the interrogation is a careful examination of a
large number of heterogeneous regulations, legal and sublegal acts that regu-
late the matters of environmental protection, and, when it comes to pollution,

15 Consultative Council of European Prosecutors (CCPE), CCPE Opinion No. 17
(2022) on the role of prosecutors in the protection of the environment, Strasbourg, October
4, 2022, para 59.

16 Perovi¢, M. (2015). Krivi¢na djela protiv zivotne sredine sa aspekta normiranja,
otkrivanja i dokazivanja ekoloskih delikata na vodama, edited volume. Collection of Pa-
pers: Nauka — Drustvo — Tranzicija. Banja Luka: European Defendology Center, Banja
Luka, 1001.

17 Malish Sazdovska, M., Murgoski, B., Latifi, L. (2018). Forensic Analysis in envi-
ronmental crimes. Criminalistic theory and practice, Vol. 5, 2/2018, 60.

'8 Jhid.

19 Skuli¢, M. (2022). Kriminalistika. Belgrade: University of Belgrade, Faculty of
Law, 476.
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the analysis of all internal documents of the polluting company with the aim of
establishing possible violations of lex generalis regulations.?

In the Republic of Serbia, the media have reported on the importance of
forming a specialized unit within the Ministry of Internal Affairs of the Repub-
lic of Serbia in charge of suppressing ecological crime as a special investigative
unit as well as a large number of criminal complaints that were submitted as
soon as this unit came into existence and the newly formed department for
the protection of environment and prevention of illegal construction as part of
one public prosecutor’s office in the country (the First Basis Public Prosecu-
tor’s Office).”!

One of the basic obstacles for the specialization of the judges for eco-
logical crimes is a significantly lower number of cases because a large number
of procedures are ended in earlier phases outside of the court. The importance
of the specialization of judges in the matters of ecological crime is reflected
primarily in the following domains: 1. the specialization of the police and
public prosecutors for ecological crimes cannot be achieved to the full extent
without the specialization of the judges concerning these matters; 2. improving
the awareness on the judges’ part about the significance of ecological crimes;
3 specialization is an obstacle for the practice of a priori classifying ecological
cases as less significant or cases of lower urgency (deprioritization of cases)
and a one of the guarantees of a trail within a reasonable time; 4. specializa-
tion has the potential to improve the consistency of the application of the law
and the uniformity of court practice; 5. it enables the issuing of penalties and
sanctions that are adequate and proportionate to the committed act, especially
concerning restorative measures; 6. it contributes to the process of decision-
making concerning property-related legal claims in criminal procedures; 7.
the path towards the practices of applying asset forfeiture on assets obtained

2 Skuli¢, M. (2022). Kriminalistika. Belgrade: University of Belgrade, Faculty of
Law, 476.

2l Cveta ekoloski kriminal, policija za nekoliko meseci podnela 300 prijava. Re-
trieved on October 23, 2023, from: https://www.rts.rs/vesti/drustvo/4953291/cveta-ekolo-
ski-kriminal-policija-za-nekoliko-meseci-podnela-300-prijava.htmll; Alimpi¢, M. (2022).
Krivi¢na dela protiv zivotne sredine. Krivi¢no zakonodavstvo Srbije i medunarodni pravni
standardi — usaglasenost ili ne?. Glasnik of the Bar Association of Vojvodina — Journal of
Legal Theory and Practice, 4/2022, 1328.

The results of an investigation of newspaper articles in 2022 show that 25 articles
dealt with the formation of a specialized unit within the Ministry of Internal Affairs of the
Republic of Serbia, while several of them referred to the special department in the First Ba-
sic Prosecutor’s Office as the first department of this kind in our country. Luki¢, N, Zelena
kriminologija. Belgrade: University of Belgrade, Faculty of Law, 171-172.
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through criminal acts; 8. the path towards strengthening the public confidence
regarding the work of the courts.”

THE SPECIALIZATION OF PUBLIC PROSECUTORS
AND JUDGES: A COMPARATIVE PERSPECTIVE

European countries are increasingly facing problems of illegal waste
management, illegal trade in waste products, wildlife, and illegal hunting.
There is an emphasis on transnational activity in illegal trade in lumber, waste
and illegal logging. The Proposal for a Directive of the European Parliament
and of the Council on the protection of the environment through criminal law
and replicing Directive 2008/99/EC? states that the specialization for ecologi-
cal crimes presupposes regular training and additional material and human
resources. Trainings need to be comprehensive and they should include the
training of all subjects or “all the links in the chain of application of eco-
logical law” (inspectors, police, prosecutors, judges). There is also mention
of the need for the EU member states to consider the possibility of forming
specialized investigative units, the specialization of prosecutors and judges
who would rule in cases involving ecological crimes and the possibility of
organizing specialized councils within general criminal courts. An additional
guarantee of the efficiency of detection, case resolution, evidence procurement
and penalization of ecological crimes are technical experts who are available
to all organs in the “chain of application of ecological law”.

In European Countries, various forms of specialization of public pros-
ecutors and judges have been put in place. In some countries, one can observe
specialization within the system of public prosecutors for ecological crimes,
i.e. in certain public prosecutors’ offices and within their organization (Aus-
tria, Germany?*) or a specialized department within the system of prosecution
which consists of specialized prosecutors with the authority on the central/

22 For more, see: Miljus, 1. (2023). Specializacija sluzbenih aktera u postupku za
krivi¢na dela protiv zivotne sredine. Raskrséa medunarodnog krivicnog i krivicnog prava -
reforma pravosudnih organa Republike Srbije (eds. M. Skuli¢, 1. Miljus, A. Skundri¢, eds.),
proceedings from an international conference. The Association for International Criminal
Law, Intermex - University of Belgrade, Faculty of Law, Pali¢, June 16-19, 2023, 415-417.

2 Proposal for a Directive of the European Parliament and of the Council on the
protection of the environment through criminal law and replacing Directive 2008/99/EC,
European Commission, Brussels, 15. 12. 2021 COM(2021) 851 final 2021/0422 (COD).

24 Tt is not customary in Germany to form specialized departments for ecological
crimes within public prosecutor’s offices, but these departments are being formed in larger
metropolitan areas such as Berlin, Hamburg, and Frankfurt in which several public pros-
ecutors receive cases related to ecological crimes. Sina, Stephan et al. (2014). Fighting
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state level (Sweden). In certain countries, there is a smaller number of special-
ized public prosecutors (Greece, Finland). In some countries, practical training
for prosecutors in this domain is taking place without structural specializa-
tion. In the Netherlands, a specialized national office of the state prosecutor is
in charge of the investigation and criminal prosecution of complex ecological
and economic crimes (The National Office for Serious Fraud, Environmental
Crime and Asset Confiscation — Functioneel Parkef). This form of organiza-
tion within the system of public prosecutors, in principle, enables specialized
public prosecutors to coordinate all investigations and information gathering
activities carried out by various investigative bodies and the strengthening
of the authority of specialized public prosecutors over investigative bodies.
Norway is an interesting example from the comparative legal standpoint when
it comes to the struggle against ecological and related crimes. In Norway, a
unified organ for investigation and prosecution of ecological and commercial
cries (OKOKRIM) has been formed, and it contains a team of individuals spe-
cialized for the protection of the environment which is made up of persons
that have completed special police training, experts in the domain of natural
sciences and finance whereby public prosecutors are part of the police force.?

France has formed a special institution for the struggle against ecolog-
ical crime, OCLAESP, which consists of the members of the Gendarmerie,
police forces and technical advisors for questions of the environment and
health, whose authorities have been expanded with time.?® In the Netherlands,
specialized police units for ecological crimes have been formed both at the
national and at the regional level.

Spain exhibits one of the most transparent examples in Europe when it
comes to the specialization of official actors in investigating ecological crimes
— a specialized police service Civil Guard for the Protection of Nature (Servi-
cio de Proteccion de la Naturaleza — SEPRONA) in charge of protecting soil,
water, air, animal welfare and the preservation of fauna,?” one of the largest,
most systemic agencies for ecological crimes. There is a specialized prose-
cutorial body at the national level as well as ecological departments within

Environmental Crime in Germany: A Country Report. Study in the framework of the EF-
FACE research project. Berlin: Ecologic Institute, 54.

2 See: Lukié. T. (2012). Otkrivanje i istrazivanje ekolo§kog kriminaliteta. Journal of
Criminology and Criminal Law , no. 1-2, 228-229.

% Fajardo del Castillo, T. et al. (2015). Fighting Environmental Crime in Spain: A
Country Report. Study in the framework of the EFFACE research project. Granada: Uni-
versity of Granada, 113.

27 Vagliasindi, G. M. (2016). The fight against environmental crime in the European
Union and its member states: a perspective on the enforcement system. Protection of the
Environment through Criminal Law (eds. José Luis de La Cuesta et al.). AIDP World Con-
ference, Bucharest, Vol. 87, Issue 1, 174.
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prosecutor’s offices at the local level. Public prosecutor’s office in front of the
Supreme Court has a coordinator for ecological crimes (Fiscal de Medio Ambi-
ente y Urbanismo) in charge of coordination and surveillance of the activities
of all public prosecutors in relation to ecological crime. Specialization in the
framework of public prosecution has significantly improved criminal pros-
ecution of ecological crimes, but specialized prosecution departments issue
numerous requests for the inclusion of technical experts - experts for ecologi-
cal questions who would be able to solve scientific problems in specific cases
in order to improve the level of expertise in investigations. 2

The specialization of judges in ecological matters is also related to
organizational changes in courts or changes in subject matter and functional
jurisdiction of courts. The wave of specialization of judges has led to the for-
mation of special and specialized departments or acting councils in “ecological
cases” within general courts or the formation of ecological courts in charge of
cases which fall in the narrow or broader area of environmental protection. In
certain countries, projects are under way to establish special courts (so-called
“green courts”) or specialized courts and tribunals for the application or eco-
logical law have already been formed. What is apparent is a global trend of
growth in the number of specialized courts and the reasons for that are the
growing complexity of regulations and the development of principles of eco-
logical law, the recognition of the link between human rights and protection of
the environment, the threat that originates in climate change, the public dis-
satisfaction with the work of legal fora.? There are certain reasons that stand
out when it comes to the formation of special courts (the need for expertise,
efficiency in trails, the visibility of progress in the domain of environmental
protection, the formation of unique practice, the prioritization of ecological
cases, etc.), but there are also some counterarguments (insufficient number
of cases, the lack of highly trained professionals, fragmentation of the legal
system), so the solutions are found in informal guidance and advice in specific
cases coming from judges who are trained and have exhibited interest to judge
in this domain.*

In 2018, according to SEPRONA’s data, 2690 ecological crimes were investigated
and 2598 persons were investigated/arrested. Gomez Puerto, A.B. (2020). Constitution,
ciudadania y medio ambiente. Madrid, 73.

28 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 28.

2 EUFJE, Summary Report on training and specialisation of judges in environmen-
tal law, 2019, 37., fn. 29. Available at: https://www.cufje.org/images/docConf/s02018/EU-
FJE Report_on_Training and_Specialisation_in_Environmental Law_2019.pdf

30 George (Rock) Pring, Catherine (Kitty) Pring with an Introduction by Lalanath
de Silva, Greening Justice — Creating and Improving Environmental Courts and Tribunals,
The Access Initiative, 2009, 14-17.
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The specialization of judges in the sense of forming special courts
which would rule in criminal justice matters is not a characteristic of Euro-
pean countries. In EU countries, we find examples of judges (magistrates)
specialized for ecological crimes and specialized departments within certain
lower courts which rule in ecological cases but also in other cases and practi-
cally specialized councils within courts of appeal (Belgium). The formation
of special councils for ecological cases within general courts is formulated as
a recommendation for European countries. A characteristic example of spe-
cialization in criminal courts comes from Sweden, where there is a possibility
for technical experts to be named as judges in criminal cases.’! The tendency
of specialization is pronounced also in countries in which there is a lack of
specialization within the criminal justice system and in which there is a low
degree of priority attached to ecological crimes and it is reflected in the obser-
vation that the absence of specialization is one of the fundamental obstacles in
the struggle against ecological crimes.

The formation of specialized courts in charge of ecological crime figure
prominently in Latin American countries.*> A dominant reason for the forma-
tion of a specialized court for this domain, Madre de Dios, in Peru, was a large
number of cases for individual crimes against the environment (especially ille-
gal mining and crimes against forests) and the interrelatedness of certain crimes
within this category. Still, there is an emphasis on the problems in criminal
cases that cannot be solved by forming a specialized court: the shortcomings
in the investigations of these crimes, the necessity of engaging multiple institu-
tions to detect and solve these crimes as well as the complexity of such cases.?

31 Gerstetter, C. et. al. (2016). Environmental crime and the EU, Synthesis of the Re-
search Project “European Union Action to Fight Environmental Crime” (EFFACE). Berlin:
Ecologic Institute gGmbH, 33.

32 Certain Latin American countries are specific comparative legal examples when it
comes to the approach to environmental protection. Out of several exceptions from the an-
thropocentric approach to environmental protection based on human rights, the most signif-
icant ones come from Latin American countries: the Constitutions of Ecuador and Bolivia
formulate a more eco-centric right of the environment (the rights of Mother Nature/Mother
Earth): its right to exist, survive, maintain and renew its life cycles, structure, function and
processes in evolution”. Saloni Malhotra, (2017). ,,The International Crime that Could have
Been but Never Was: An English School Perspective on the Ecocide Law*. Amsterdam
Law Forum, Vol. 9, 3/2017, 65-66.

3% Mongabay, Special judiciary on environmental crimes established in
Peru. Retrieved on October 20, 2023, from https://news.mongabay.com/2018/04/
special-judiciary-on-environmental-crimes-established-in-peru/
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THE NECESSITY OF IMPROVING PUBLIC AWARENESS AS AN
INSTRUMENT OF COMBATING ECOLOGICAL CRIMES

Improving the awareness of the citizens who are supposed to implement
ecological norms about the significance of the environment and the far reach-
ing and serious consequences of environmental damage is a precondition in
the prevention of ecological crimes and the struggle against ecological crime.
One of the fundamental problems of environmental protection is a low degree
of public awareness about the need for environmental protection, the scope
and significance of ecological crime and its victims.* Improving public aware-
ness is closely connected to the specialization of criminal justice office holders
and the efficiency of court cases. There is an emphasis on the educational
value of practical application of the environmental laws - it sends a message to
the society about the importance of the environment and incites social concern
and the awareness about the care for the environment.*

A step forward towards the inclusion of the citizens into the struggle
against ecological crimes is the creation of a unified ecological information
system in the form of the application called gReact (Green Reaction) whose
aim is to collect information on the ground and activate and coordinate the
work of the authorities.’ Recently, in Romania, certain programs have been
initiated to include citizens into the detection of illegal logging through the
online availability of data on the transportation of lumber and by allowing the
citizens to report suspicious shipments.?’

One of the basic principles of environmental legislation is “the principle
of informedness and public participation” from Article 9 Paragraph 1 Line 10

* In the literature, a systematic and continual approach in the framework of edu-
cational programs and the insistence on the topic of environmental protection in the pub-
lic sphere through the media are emphasized from the measures of raising public aware-
ness about the protection of the environment. For more on this: Pavlovié, Z. (2022). Svest
gradana o znacaju zastite zivotne sredine i prevencija kriviénih dela protiv zivotne sredine.
Glasnik of the Bar Association of Vojvodina — Journal for Legal Theory and Practice,
4/2022, 1221.

3 Sanctioning Environmental Crime (WG4) Prosecution and judicial practices
2016/17, LIFE — ENPE Project, LIFE14 GIE/UK/000043, March 2018, 46.

3¢ More on this: Kraéi put u reSavanju problema: Ekoloske probleme gradani mogu
da prijavljuju preko jedinstvenog sistema. gReact. Available at: https://www.novosti.rs/
drustvo/vesti/1111208/kraci-put-resavanju-problema-ckoloske-probleme-gradjani-mogu-
prijavljuju-preko-jedinstvenog-sistema-greact

37 More on this: Spapens, A., Mehlbaum, S. L. (2019). Policing and prosecution of
transational environmental crime. Research Handbook on Transnational Crime (ed. Mitsile-
gas, V., Hufnagel, S., Moiseienko, A.). Cheltenham: Edward Elgar Publishing, 182.
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of the Law on the Protection of the Environment®® which establishes the right
to informedness (“the right of every individual to be informed”) and the right
to participation in making decisions whose implementation has the potential to
create an effect on the environment. The doctrine explains that this principle
transfers the basis of the Aarhus Convention on the existence of the obligation
of signatory states to include the public into decision-making “about activities
that bear ecological risks” and inform them about this risk and the state of the
environment.*

Improving the awareness of citizens/the public, nonetheless, does not,
by itself, lead to the suppression of ecological crimes. Instead, it demands sim-
ultaneity and efficiency on the part of criminal justice organs in the struggle
against these crimes, starting from the elimination of negative practices such
as deprioritization of cases and a proactive approach of the authorized organs
in the case.

The right of “the members of the public”/ “concerned public”
to access to criminal justice — the role / potential role of NGOs
in criminal cases

Persons submitting criminal complaints can be citizens, citizen groups,
citizen associations or NGOs. NGOs can play a very significant role in the
application of ecological law when it comes to monitoring the harmonization of
court practice with ecological regulations, informative role concerning ecologi-
cal cases, initiating appropriate procedures due to the violations of ecological
regulations, as well as to improve public awareness about the importance of the
environment. Groups of victims and NGOs educate citizens about the nature
and consequences of ecological crime, help to discover the perpetrators and
impose direct expenses on the business activities of the perpetrators through
“naming and shaming campaigns” and act as legal representatives of victims.*

Convention on Access to Information, Public Participation in Decision-
Making and Access to Justice in Environmental Matters of the United Nations

3% The Law on the Protection of the Environment, Official Gazette of the RS, no.
135/2004, 36/2009, 36/2009 — other law, 72/2009 — other law, 43/2011 — Verdict of the Su-
preme Court, 14/2016, 76/2018, 95/2018 — other law and 95/2018 — other law.

3 Drenovak-Ivanovi¢, M. (2021). Ekolosko pravo. Belgrade: University of Bel-
grade, Faculty of Law, 44.

40 Gerstetter, C. et. al. (2016). Environmental crime and the EU, Synthesis of the Re-
search Project “European Union Action to Fight Environmental Crime” (EFFACE). Berlin:
Ecologic Institute gGmbH, 37
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Economic Commission for Europe (UNICE)*! from 1998 (henceforth: Aarhus
convention), according to Article 9 Paragraph 3, establishes the right to access
to justice to the “members of the public” and practically “opens the door” to
the participation of ecological NGOs which meet the requirements of national
legislations (if they are included in the law of a given signatory state) in crimi-
nal cases. Namely, in criminal procedures related to environmental crimes, the
accused are charged with actions or failures to act that are in violation of the
legal provisions regarding the environment including the criminal code. The
Aarhus Convention is interpreted in such a way as to assign a broad and active
role to ecological NGOs in criminal cases.* Its adoption has as its goal to
“give a voice to nature” by enabling “members of the public”, especially eco-
logical NGOs access to justice — through administrative and court cases aimed
at disputing acts or failures to act that threaten the environment.*

This interpretation is not in accordance with the interpretation of the right
of access to justice, one of the requirements of the right to fair trial, in the deci-
sions of the European Court for Human Rights, whereby the right to fair trial
from Article 6 Paragraph 1 of the European Charter for the Protection of Human
Rights and Fundamental Freedoms (ECHR) refers to the accused and the dam-
aged party but only in a qualified via in the part that deals with civil law claims
made in a criminal case.* Tubi¢ points out the difference between the Aarhus
Convention and other conventions on human rights, which prescribe that

“...associations that associations whose activities focus on the environment
will have access to court cases only if their civil rights have been violated,
but there is no assumption that public ecological interest is equivalent to
human rights in the sense of Article 6 of ECHR”.*

4l The Law on the Ratification of the Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental matters, Official
Gazette of the RS - International Documents, no. 38/2009.

42 The rules of the Aarhus Convention are interpreted by the Arhus Convention
Compliance Committee — ACCC and the European Court of Justice (in its decisions that
are binding for EU countries).

4 Schalk-Unger, L. (2022). The participation of environmental NGOs in (Austrian)
criminal proceedings in the light of Art. 9 (3) Aarhus Convention. Opolskie Studia Admin-
istracyjno-Prawne, Vol. 20, 1/2022, 212.

4 For more on this, see: Ili¢, G. P. Osteceni i standardi ljudskih prava u kriviénom
postupku. Annals of the Faculty of Law in Belgrade 2/12, 141.; Miljus, 1. (2022). Nacelo
Jjednakosti “oruzja” u krivicnom postupku. Belgrade: University of Belgrade, Faculty of
Law, 165.

4 Tubi¢, B. (2011). Polje primene Arhuske konvencije. Collected Papers of the Fac-
ulty of Law in Novi Sad, 2/2011, 388. The author points out further that it is not clear what
the scope of the ECHR outside of the domain of private property is (e.g. in the case of the
right to clean air, nature, etc.). /bid.
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Fundamental questions that are being asked in comparative law of the
signatory states of the Aarhus Convention since the passage of the Aarhus
Convention in relation to the right to access to criminal justice are:

1. the interpretation of the notion of a victim/damaged party which
meets the requirements of the Aarhus Convention;

2. the treatment of nature/environment as a victim, and ecological NGOs
as its representatives in criminal cases;

3. the potential introduction of new autonomous rights of ecological
NGOs into criminal justice cases;

4. the development of criminal justice legislation in the direction of
empowering the role of a “citizen party”/a person that has put forth a civil
law claim, i.e. the damaged party.

In some European countries, NGOs play an active role in criminal pro-
cedures (Spain, Portugal); however, in many other countries such as Germany
and Austria, they can participate in a criminal procedure if they have suffered
direct damage as a result of an ecological crime,* in the sense of bearing the
expenses of the pollution of the land that they own, the reduction in its value,
veterinary expenses if the crime had an effect on livestock or other animals
that the NGO possesses.*’

In Proposal for a Directive of the European Parliament and of the Coun-
cil on the protection of the environment through criminal law and replacing
Directive 2008/99/EC, Article 14 prescribes the requirement of all signatory
states to ensure that in accordance with their national legal systems, members
of concerned public have appropriate legal rights to participate in procedures
that are related to ecological crimes. In the Preamble, there is an emphasis on
the role of “concerned public” in a criminal procedure - to represent nature as
a public good. Nature cannot represent itself as a victim in a criminal proce-
dure, which is why “representatives of the concerned public should be allowed
to act in the name of the environment as a public good to ensure the efficacy of
the criminal procedure” (Preamble to the Proposal for a Directive, 26).4

4 In regards to violations of the Species Trade Act, the Higher Regional Court in Vi-
enna found that: 1. Every person or ecological NGO that operates in the domain of species
protection is not considered a damaged party in regards to violations of their interests as
protected by criminal law; 2. An ideological interest in species protection is not sufficient to
justify a damaged party status. Schalk-Unger, L. (2022). The participation of environmen-
tal NGOs in (Austrian) criminal proceedings in the light of Art. 9 (3) Aarhus Convention.
Opolskie Studia AdministracyjnoPrawne, Vol. 20, 1/2022, 222.

47 Ibid., 219-220.

* Three basic reasons behind the role of NGOs in a criminal procedure are men-
tioned: 1. “the environment cannot fight for itself’, which is why NGOs are “spokespersons
of the victim(s)” whose presence and representation is ensured in this way; 2. NGOs im-
prove the visibility and knowledge about the damages that were caused: both inside and
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The notion of a “concerned public” and “interested person” are defined
in Article 2 Paragraph 4 of the Proposal for a Directive of the European Parlia-
ment and of the Council on the protection of the environment through criminal
law and replacing Directive 2008/99 EC. “Concerned public”, as a broader
term, comprises “persons that affect or could affect” crimes against the envi-
ronment in the sense of the Proposal for a Directive. “Interested persons” are:
persons that have sufficient interest; 2. persons that claim that their rights have
been violated; 3. NGOs that promote the protection of the environment and
fulfill the conditions prescribed by the national legislation.

The right of the “members of the public” to access criminal justice is
related to the efficacy of initiating court cases and eventually other rights of
participation (participation rights) as part of the criminal procedure. In the
context of the Austrian criminal justice system, the doctrine is that efficacious
initiation of a trial inherently leads towards the existence of the right “of the
members of the public” to dispute/question the decision of a public prosecu-
tor about the termination of an investigation, given the fact that experience
has shown that a large number of “ecological cases” are terminated precisely
in the early stage of the procedure, which is why it is recommended that reg-
istered NGOs should be given the right to submit a justified claim (a legal
instrument) in order to continue a procedure related to environmental crimes.*
This problem is particularly acute in criminal justice systems which do not
recognize the victim’s or the damaged party’s right to question the decision
of a public prosecutor about non-prosecution or the cessation of prosecution.
There also arises a question of the right of a victim/damaged party to partici-
pate, to a certain extent, in a procedure of the application of the principle of
qualified deferred prosecution in criminal justice systems that do not estab-
lish the role of the damaged party in these processes, which is the case in our
criminal justice system since the passage of the Criminal Procedure Code from
2011%° (hereinafter: CPC).

outside the courtroom; 3. when the NGO has the right to damages as a party, the compensa-
tion reflects the collective expenses of the crime that the perpetrator should be aware of and
responsible for. Sanctioning Environmental Crime (WG4) Final report, Key observations
and recommendations 20162020, LIFEENPE Project LIFE14 GIE/UK/000043 Action B2:
Working groups to improve consistency and capacity June 2020, 35. Retrieved on Octo-
ber 28, 2023, from: https://www.environmentalprosecutors.eu/sites/default/files/document/
WG4 Y4 Final %20Report_0.pdf

4 Schalk-Unger, L. (2022). The participation of environmental NGOs in (Austrian)
criminal proceedings in the light of Art. 9 (3) Aarhus Convention. Opolskie Studia Admin-
istracyjno-Prawne, Vol. 20, 1/2022, 215- 217, 228.

50 Criminal Procedure Code, Official Gazette of the RS, no. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021 — decision of the Constitutional
Court and 62/2021 - decision of the Constitutional Court.
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The recommendations about the role of NGOs in the criminal proce-
dures in EU countries have three main directions: 1) in relation to the initiation
of the criminal procedure; 2) the opportunity to be witnesses or expert wit-
nesses; 3) participation in the capacity of a party in a criminal procedure; 4)
the recognition of the minimal right to demand compensation with the aim of
protecting the environment, which they are entitled to under their statutes.’!
Criminal procedural legislations of Spain and Portugal recognize the appli-
cation of the institute actio popularis in criminal procedures, which can be
held by any citizen without proving concrete and direct interest as in the case
of NGOs. NGOs have the right to demand restorative measures in order to
remove/mitigate harmful consequences for the environment or to restore eco-
logical balance that has been disturbed as well as to claim compensation.

Actio popularis in the Portuguese criminal procedure

Portugal is a characteristic comparative example of the recognition of the
right of NGOs and citizens to individually demand compensation for ecologi-
cal damage in a criminal procedure. The basic source of criminal procedural
law, the Code of Criminal Procedure establishes procedural rights of the hold-
ers or rights to actio popularis, defined in the Law on actio popularis. The
literature explains that actio popularis is completely aligned with the defined
right to access criminal justice from the Aarhus Convention even though it is
not explicitly stated in it.> The Portuguese Constitution and laws state that
“the environment is a dispersed interest”, which means that it does not have
“a privileged holder” and every individual and NGO has the right to demand
compensation for ecological damages.> On this conception, a positive status of
the environment is in everyone’s interest: the environment concerns each indi-

51 Sanctioning Environmental Crime (WG4) Final report, Key observations and
recommendations 2016-2020, LIFE-ENPE Project LIFE14 GIE/UK/000043 Action B2:
Working groups to improve consistency and capacity June 2020, 35.

52 Corié, D. (2006). Actio popularis as an instrument for protection. Collected Papers
of the Faculty of Law in Novi Sad, 1/2006, 420.

53 In Portugal and Portuguese-speaking countries in Latin America and Africa the
right given to NGOs to participate in court cases “in the interest of the environment” is
“a legal construct based on the special assumption about the sui generis nature of eco-
logical goods: the environment is omnipresent (everywhere around us), indivisible (every
individual part is strongly linked with all the others) and dispersed (there is no privileged
holder).” Alexandra Aragdo, Portugal, Study on the Possibilities for Non-governmental
Organisations Promoting Environmental Protection to Claim Damages in Relation to the
Environment in Four Selected Countries, Convention on Access to Information, Public Par-
ticipation in Decision-making and Access to Justice in Environmental matters Task Force
on Access to Justice. UN Economic Commission for Europe, 2015, 59-60.
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vidual, family, community, organization, region, country, and finally the whole
of mankind.> Tt is explained that actio popularis is not a kind of complaint
but an admission that certain damages are dispersed to such a degree that any
person should have the right to demand from a judge to examine the legality of
an act and issue a verdict in a case.’® The legal concept of “dispersed interest”
rests on the admission of trans-individual interests, a subcategory of interests
above individual interests and above public interest.>

The necessary regime of intervention on the part of citizens and associa-
tions in a criminal procedure is defined in the Law on actio popularis®, Article
25, and it is reflected in the fact that the holders of the right to actio popularis
are entitled to submit complaints about criminal actions (denuncia, queixa) or
notifications (participagdo ao Ministério Publico) to the public prosecutor as
well as to become a private party in prosecutorial rights (assistente) in accord-
ance with the Code of Criminal Procedure (Codigo de Processo Penal). The
holders of rights to actio popularis according to Article 2 of the Law on actio
popularis are: 1. citizens, associations, or foundations regardless of whether
they have a direct interest for the claim in question, whereby, associations and
foundations have to meet certain criteria®; 2. local authorities/local govern-
ments in relation to the interests of the residents of the territories under their
jurisdictions.

Assistente have the legal status of an associate/“assistant” to the pros-
ecutor (“colaboradores do Ministério Publico™) which in practice provide
assistance to the public prosecutor by suggesting evidence and criminal pro-
cedural actions. The Code of Criminal Procedure provides them with special
participation rights when it comes to crimes which are prosecuted according
to official obligation, e.g. damage to the environment or pollution that causes
severe damage. These are:

1. to intervene in the investigation in the intermediary stage of the pro-
cedure in which the court decides whether the case will be forwarded to trial,

3 UN Economic Commission for Europe, 2015, 59-60.

5 Aragdo A., Celeste Carvalho, A. (2017). Taking access to justice seriously: diffuse
interests and action popularis. Why not?. Environmental Law Network International, 2/17,
43.

56 Ibid.

7 Direito de participagdo procedimental e de ac¢do popular, Lei n.° 83/95, Alterado
pelo/a Rectificagdo n.° 4/95 — Diario da Republica n.° 236/1995, Série I-A de 1995-10-12,
em vigor a partir de 1995-10-12.

8 It is necessary to meet the following conditions: 1) the status of a legal person;
2) explicit inclusion of the protection of the interests that are not part of the given type
of procedure into its jurisdiction/statutory goals; 3) the absence of any other profession-
al activity that would compete with companies/free professions (Article 3 Law on actio
popularis).
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to submit evidence (evidentiary initiative) and other initiatives that are deemed
necessary as well as to be informed about the decisions about those initiatives;
2. to press charges autonomously or independently of the prosecutor;
3. file complaints against decisions that relate to them, even if public
prosecution did not do so; the right of access to key elements of the procedure
in order to file a complaint (Article 69).

CONCLUSION

Numerous international and European legal documents point out the
significance of structural specialization within the prosecutorial system (the
formation of specialized departments or organizational units within prosecu-
tors’ offices), the specialization of public prosecutors and judges for ecological
crimes and the formation of specialized councils within courts’ jurisdictions
whose primary purpose will be to act in ecological cases. Continual and con-
tentful acquisition of knowledge and skills in this area, common trainings of
public prosecutors and judges with inspectors and the police force in order
for them to coordinate their actions, qualified public prosecutors and judges,
solving the problem of the lack of human and technical capacities, experts for
different areas who possess expert/technical knowledge (primarily for the pur-
pose of proving the causes of pollution and its spatial scope) and the adequacy
of application of penal norms are all important instruments in combating eco-
logical crimes. The incidence of these crimes is growing, the profits that are
created through these crimes are increasing, the ties with organized crime
and crimes of corruption are growing stronger, and the consequences on the
national and global level are becoming more and more serious. On the other
hand, one of their basic characteristics is a high “dark number” and a very low
or negligible share of convictions for crimes against the environment.

It is important to recognize, at an early stage, the existence of a relevant
degree of suspicion about the realization of the elements of a crime against
the environment, the links between these crimes and crimes of corruption and
organized crime, as well as to initiate a unified case in front of a public pros-
ecutor’s office and court in jurisdiction in order to secure a unified evidentiary
record and carry out parallel investigations. Numerous recommendations and
opinions at the level of the European Council and the European Union as well
as the Proposal for a Directive of the European Parliament and of the Coun-
cil on the protection of the environment through criminal law and replacing
Directive 2008/99 EC emphasize the significance of specialized evidentiary
actions/specialized investigative measures and techniques/special investigative
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tools ordered by the court for the efficiency of the investigation in cases where
there is a relevant degree of suspicion in the early phases of the procedure
related to the serious ecological crimes, i.e. the involvement of organized
criminal groups in ecological crimes. In this sense, the conclusion emerges
that it is necessary to consider recognizing and listing serious crimes against
the environment alongside crimes from Article 162 Paragraph 1 Line 2 of CPC
in a future reform of criminal procedural legislation, which would simultane-
ously raise awareness about the incidence and significance of ecological crime
among criminal justice office holders.

The application of the right to access criminal justice in the sense of the
Aarhus Convention is realized in certain countries of continental Europe pri-
marily by means of criminal complaints issued by citizens or associations of
citizens/NGOs enabled by the interpretation of the definition of the damaged
party in a criminal case and the prescribing of the right of the damaged party in
a criminal case, while, on the other hand, in accordance with the interpretation
of the Aarhus Convention, broad rights are given to NGOs (actio popularis
and other related procedural rights when it comes to the participation in a
criminal case), such as the right to submit a compensation claim or a request to
undertake restorative measures. In this context, academic and expert analysis
of comparative law points to the need to empower the role of the damaged
party with respect to the questioning of the decision of a public prosecutor to
drop charges and when it comes to the procedures of applying deferral of pros-
ecution as well as to establish procedural rights of NGOs in cases involving
ecological crimes to dispute the decision of a public prosecutor to refrain from
prosecution or drop charges in early, investigative phases of these cases when
the majority of ecological cases are terminated.
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SAZETAK: Pravo na zdravu Zivotnu sredinu ne spominje se
izri¢ito u Evropskoj konvenciji o zastiti ljudskih prava i osnov-
nih sloboda iz 1950. godine. Navedeno pravo je novijeg datuma i
svrstava se u prava trece generacije ljudskih prava. U zavr$noj De-
klaraciji konferencije Ujedinjenih nacija o ljudskoj okolini odrzanoj
u Stokholmu 1972. godine, prvi put se spominje osnovno pravo ¢o-
veka na slobodu, jednakost i adekvatne uslove zivota u sredini koja
mu dopusta zivot u dostojanstvu i dobrobiti. lako se u Evropskoj
konvenciji o zastiti ljudskih prava i osnovnih sloboda ne spomi-
nje pravo na zdravu zivotnu sredinu, njemu se ipak pridaje znacaj
kroz presude Evropskog suda za ljudska prava, a u ¢ijoj nadleznosti
je razmatranje povreda navedene konvencije. Zastita tog prava se
dovodi u vezu sa drugim pravima koja garantuje Konvencija, kao
§to su npr. pravo na zivot, pravo na privatan i porodican zivot i dr.
Cilj istrazivanja u ovom radu je ukazivanje na znacaj uspostavlja-
nja garancije prava na zdravu zivotnu sredinu, kao i sve ve¢i znacaj
njegove zastite kao preduslov za uzivanje nekih drugih osnovnih
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ljudskih prava. U radu se koristi metod analize sadrzaja. Osim anali-
ze nacrta Protokola uz Evropsku konvenciju o zastiti ljudskih prava
i osnovnih sloboda, analiziramo i sadrzaj presuda Evropskog suda
za ljudska prava.

Kljuéne reci: Evropska konvencija o zastiti ljudskih prava, pra-
vo na zdravu zivotnu sredinu, pravo na zivot, unapredenje zastite

UvVOD

U okviru glave 19. Ugovora o Evropskoj zajednici, predvideno je da
je cilj Evropske unije rad na uravnotezenom ekonomskom rastu i stabilnosti
cena, visokokonkurentnoj socijalnoj trzisnoj privredi u cilju pune zaposlenosti
1 druStvenog napretka i visokog nivoa zastite i unapredenja kvaliteta Zivotne
sredine. Osim toga, jedan od ciljeva jeste i promovisanje mera na medunarod-
nom nivou za resavanje regionalnih ili svetskih ekoloskih problema, a posebno
za borbu protiv klimatskih promena.'

Evropska konvencija o zastiti ljudskih prava i osnovnih sloboda ne
garantuje izri¢ito pravo na zdravu zivotnu sredinu.? Navedeno pravo je novijeg
datuma, dok je Konvencija usvojena 1950 godine. Medutim, imajuci u vidu
da se za Konvenciju Cesto kaze da je ,,Zivi instrument®, u prethodnom periodu
bilo je nekoliko inicijativa za donoSenje protokola kojim bi se navedeno pravo
uvrstilo u ljudska prava predvidena Konvencijom.

Zavrsnom Deklaracijom konferencije Ujedinjenih nacija o ljudskoj oko-
lini koja je odrzana u Stokholmu 1972. godine, prvi put se spominje 0snovno
pravo ¢oveka na slobodu, jednakost i adekvatne uslove Zivota u sredini koja mu
dopusta zivot u dostojanstvu i dobrobiti. U Prinicpu 1 Deklaracije navodi se da
¢ovek ima osnovno pravo na slobodu, jednakost i adekvatne uslove Zivota u
okruzenju koje omogucava dostojanstvo i blagostanje. Osim toga, na njemu je
1 odgovornost da zastiti i unapredi zivotnu sredinu za sadasnje i buduce gene-
racije.’ U skladu sa Poveljom Ujedinjenih nacija i principima medunarodnog
prava drzave imaju suvereno pravo da eksploatiSu sopstvene resurse u skladu

! Treaty of Lisbon amending the Treaty on European Union and the Treaty establis-
hing the European Community, signed at Lisbon, 13 December 2007. Official Journal of
the European Union, 2007/C 306/01, https://eur-lex.europa.eu/legal-content/EN/TXT/PD-
F/?uri=0J:C:2007:306:FULL, pristupljeno: 10. 11. 2023.

2 Paji¢, S. (2012). Pravo na zdravu Zivotnu sredinu i Evropski sud za ljudska prava.
Pravni zivot, br. 12, 277.

3 Princip 2. Deklaracije o ljudskoj okolini, usvojene na konferenciji o ljudskoj
okolini u Stokholmu 16. juna 1972. godine. https://wedocs.unep.org/bitstream/han-
dle/20.500.11822/29567/ELGP1StockD.pdf.b, pristupljeno: 10. 11. 2023.
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sa sopstvenom ekoloskom politikom, ali i odgovornost da obezbede da aktiv-
nosti pod njihovom jurisdikcijom ili kontrolom ne prouzrokuju Stetu zivotnoj
sredini drugih drzava ili oblasti van granica nacionalne jurisdikcije.* Medutim,
¢ini se da danas na medunarodnom nivou ne postoji opsti konsenzus u pogledu
sadrzaja prava na zdravu zivotnu sredinu. On uglavnom zavisi od reSenja sadr-
zanih u nacionalnim ustavima, jer navedeno pravo jo$ uvek nije zasticeno
medunarodnim ugovorima o ljudskim pravima.’

lako Evropska konvencija o zastiti ljudskih prava i osnovnih sloboda ne
propisuje izri€ito pravo na zastitu Zivotne sredine, njemu se ipak pruza zastita
kroz presude Evropskog suda za ljudska prava, a koje se odnose na zastitu
postojecih prava garantovanih navedenom Konvencijom. Imajuéi u vidu da su
presude suda obavezujuce i da se u slucaju utvrdivanja povrede prava podno-
sioca predstavke izrice obaveza njegovog obestecenja, Cini se da one imaju
znacajan uticaj na praksu nacionalnih organa u pogledu prevencije istih ili
sliénih povreda. Medutim, vremenom je jacala ideja o potrebi definicije prava
na zdravu Zivotnu sredinu odredbama Evropske konvencije o zastiti ljudskih
prava i osnovnih sloboda. Prema Preporuci 1614(2003) o zivotnoj sredini i
ljudskim pravima zdrava, odrziva i pristojna Zivotna sredina je od najvece
vaznosti. Njom je preporuc¢eno da Komitet ministara izradi dodatni protokol
uz Evropsku konvenciju o ljudskim pravima kojom bi bilo definisano pravo
na zaStitu zivotne sredine. U Preporuci se navodi da drzave ¢lanice treba da
obezbede odgovarajucu zastitu Zivota, zdravlja, porodi¢nog i privatnog Zivota,
fizickog integriteta i privatne imovine lica u skladu sa ¢l. 2, 3. i1 8. Evropske
konvencije o ljudskim pravima i ¢l. 1. Dodatnog protokola tako da se posebno
vodi racuna o potrebi zaStite Zivotne sredine.® Osim toga, na nacionalnom
nivou bi trebalo priznati ljudsko pravo na zdravu, odrzivu i pristojnu zivotnu
sredinu, a Sto podrazumeva obavezu drzava da Stite zivotnu sredinu u nacio-
nalnim zakonima, po moguc¢nosti na ustavnom nivou. Na nacionalnom nivou
je prema Preporuci neophodno zastititi i individualna, proceduralna prava na
pristup informacijama, uc¢esce javnosti u donoSenju odluka i pristup pravdi u
pitanjima zivotne sredine utvrdene Arhuskom konvencijom.’

Od posebnog znacaja za razvoj prava na zdravu zivotnu sredinu bila je
preporuka broj 10, prema kojoj je preporu¢eno Komitetu ministara da izradi
dodatni protokol uz Evropsku konvenciju o ljudskim pravima koji se odnosi

4 Princip 21. Deklaracije o ljudskoj okolini.
5 Mladenov, M., Serotila, I. (2022). Human Right’s Approach to Environmental
Protection — Practice of the Human Rights Committee. Pravo, teorija i praksa, br. 2, 53.

¢ Tacka 9.1. Preporuke 1614(2003), Environment and Human Rights Recommenda-
tion 1614(2003), https://pace.coe.int/en/files/17131/html, pristupljeno: 10. 11. 2023.

" Tacka 9.2-9.4. Preporuke.
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na priznavanje pojedinacnih proceduralnih prava u cilju unapredenja zastite
zivotne sredine kako bi se obezbedila individualna zastita od degradacije
zivotne sredine, uz usvajanje na nacionalnom nivou prava pojedinca da uce-
stvuje u donoSenju odluka o Zivotnoj sredini.

NACRT PROTOKOLA UZ EVROPSKU KONVENCIJU
O LJUDSKIM PRAVIMA

Praksa Evropskog suda za ljudska prava predvida indirektnu zastitu
prava na zivotnu sredinu tako S$to preispituje postojanje povrede drugih
ljudskih prava koja su ve¢ priznata Evropskom konvencijom o ljudskim pra-
vima. Autori navode da je Evropska konvencija o zastiti ljudskih prava prvi
regionalni zakonodavni ugovor o ljudskim pravima ,,otvorene teksture”.®
Usvajanjem dodatnog protokola uspostavio bi se osnov za donoSenje odluke
Suda u vezi sa krSenjem ljudskih prava koje proisti¢e iz Stetnih uticaja na
zivotnu sredinu o ljudskom zdravlju, dostojanstvu i zivotu.

U poslednje vreme je unapredena globalna vizija potrebe zastite ljudskih
prava, pa je pojam odrzivog razvoja postao delo politika Sirom sveta. Danas se
¢ini da se razumevanje zivotne sredine poima kao klju¢ni faktor za razvoj, pa
stoga predstavlja znacajan pravni izazov na globalnom i regionalnom nivou. U
savremeno doba potrebno je da se unaprede aktivnosti na nacionalnom nivou
kako bi se sprecila degradacija zivotne sredine zbog komercijalne eksplo-
atacije prirode. Medutim, ¢ini se da trenutna eksploatacija zivotne sredine
doprinosi krSenju osnovnih prava, §to uti¢e i na veliki broj pravnih sporova.’
Zbog toga se Cini da je sazrela ideja o unapredenju evropske vizije savremene
zastite ljudskih prava. Dosadasnja zastita je bila ograniCena na gradanska
i politi¢ka prava koja su sadrzana u Evropskoj konvenciji o zastiti ljudskih
prava i osnovnih sloboda i njenim protokolima, kao i socio-ekonomska prava
koja su priznata u Evropskoj socijalnoj povelji. Evropska konvencija o ljud-
skim pravima ne spominje na izri¢it nacin zastitu Zivotne sredine, pa stoga
Evropski sud za ljudska prava ne moze na efikasan nacin da se bavi zastitom
tog ljudskog prava. Raniji poziv Skupstini Saveta Erope koji je bio sadrzan

8 Etinski, R. (2018). The interrelationship between the European Convention on Hu-
man Rights and the Aarhus Convention. Zbornik radova Pravnog fakulteta u Novom Sadu,
br. 1, 8.

? Tacka 2. Rezolucije 2396(2021) Parlamentarne skupstine Saveta Evrope, Usposta-
vljanje prava na zdravu zivotnu sredinu i potreba za pojacanim delovanjem Saveta Evrope,
https://pace.coe.int/pdf/658d3f594762736ba3c0f378798b2c¢9529cf4be34aa45a8c38616¢ecd-
18fa80c0/res. %202396.pdf, pristupljeno: 10. 11. 2023.
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u Preporuci 1885(2009) o potrebi izrade dodatnog protokola uz Evropsku
konvenciju o ljudskim pravima nije sledio Komitet ministara. Mnogo godina
kasnije, 2021. godine, Parlamentarna skupstina Saveta Evrope je predlozila
usvajanje novog dodatnog protokola uz Evropsku konvenciju o ljudskim pra-
vima kojim bi se priznalo pravo na bezbednu, Cistu, zdravu i odrzivu zivotnu
sredinu u okviru sistema Saveta Evrope. Taj dokument bi trebalo Evropskom
sudu za ljudska prava da da osnovu za donoSenje odluka koje se ti¢u krsenja
ljudskih prava koja proistiu iz Stetnih uticaja na Zivotnu sredinu, dostojan-
stvo i zivot ljudi.!” Dosadas$nja praksa Evropskog suda za ljudska prava pruza
indirektnu zastitu prava na zdravu zivotnu sredinu. Povreda prava na zdravu
zivotnu sredinu se utvrduje utvrdivanjem krsenja drugih ljudskih prava koja su
priznata Evropskom konvencijom. Ukoliko bi se usvojio protokol uz navedenu
konvenciju ne bi bilo neophodno da se utvrduje povreda drugih prava kako bi
se pruzila zastita pravu na zdravu zivotnu sredinu.

Cilj donosenja Protokola je unapredenje odgovornosti sadasnjih prema
budué¢im generacijama i prevencija Stete za prirodu sa kratkoro¢nim i dugoroc-
nim efektima klimatske krize na buduce generacije. Zbog toga su nova pravila
i duznosti od znacaja za unapredenje principa transgeneracijske odgovornosti,
jednakosti i solidarnosti. U danasnje vreme pretnje unistenja zivotne sredine
i klimatske promene smatraju se najveéim izazovima Covecanstva, dok Par-
lamentarna skupStina smatra velikim izazovom za ljudska prava kori$cenje
tehnologija koje je stvorio covek, kao §to su: vestacka inteligencija, nanoteh-
nologija i genetski inZenjering. Stoga bi na nacionalnom niovu trebalo da se
izgradi i konsoliduje pravni okvir koji bi garantovao pravo na bezbednu, ¢istu,
zdravu i odrzivu zivotnu sredinu.'!

U nacrtu dodatnog Protokola definisano je da pravo na bezbednu, ¢istu,
zdravu 1 odrzivu zivotnu sredinu podrazumeva pravo sada$njih i buducih
generacija da zive u nedegradiranom, odrzivom i pristojnom okruzenju koje
je pogodno za njihovo zdravlje, razvoj i blagostanje."? Isti dokument pred-
vida nacelo transgeneracijske odgovornosti, jednakosti i solidarnosti. Prema

10 Tac¢ka 7. Rezolucije 2396(2021) Parlamentarne skupstine Saveta Evrope, Usposta-
vljanje prava na zdravu zivotnu sredinu i potreba za pojacanim delovanjem Saveta Evrope,
https://pace.coe.int/pdf/658d3f594762736ba3c0f378798b2c9529ct4be34aa45a8c38616ecd-
18£a80c0/res. %202396.pdf, pristupljeno: 10. 11. 2023.

' Tacke 13. 1 14. 1. Rezolucije 2396(2021) Pralamentarne skupstine Saveta Evrope,
Uspostavljanje prava na zdravu zZivotnu sredinu i potreba za pojacanim delovanjem Save-
ta Evrope https://pace.coe.int/pdf/658d3f594762736ba3c0f378798b2¢9529cf4be34aad5a-
8c38616ecd18fa80c0/res. %202396.pdf

12 Clan 1. nacrta protokola uz Evropsku konvenciju o ljudskim pravima u vezi sa
pravom na bezbednu, zdravu i odrzivu Zivotnu sredinu, https://pace.coe.int/en/files/29501/
html, pristupljeno: 10. 11. 2023.
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njemu svaka generacija ima duznost da zastiti zivotnu sredinu i biodiverzitet
i da spreci bilo kakvu nepopravljivu i nepovratnu Stetu po zivot na zemlji, a u
cilju obezbedivanja prava narednih generacija da zive u bezbednom, zdravom
i odrzivom okruZenju. Stoga, svaka generacija ima duznost da obezbedi da se
prirodni resursi koriste i da se njima upravlja na ekoloski odrziv nacin, kao i da
naucni i tehnologki napredak u svim oblastima ne $teti Zivotu na zemlji. Dakle,
prema navedenom principu, svaka generacija ima obavezu kako da spreci
nastupanje $tete po zivotnu sredinu, tako i da otkloni $tetne posledice po nju.'?

Nacrt protokola sadrzi i principe prevencije, predostroznosti, neregresije
1 princip in dubio pro natura. Prema njima bi, kada se utvrdi rizik od $tete, bilo
potrebno preduzeti mere za preventivno delovanje i otklanjanje rizika kako
bi se otklonila Steta po zivotnu sredinu. Nacionalne i medunarodne odredbe
o zastiti zivotne sredine mogu biti predmet iskljucivo stalnog unapredenja u
odnosu na trenutne rezultate nau¢nih i tehnoloskih istrazivanja.'* Ukoliko se
usvoji, protokol bi trebalo da garantuje svima pravo na bezbednu, ¢istu, zdravu
i odrzivu zivotnu sredinu.'® Ostvarivanje tog prava moze biti podlozno samo
formalnostima, uslovima i ogranic¢enjima koja su propisana zakonom i koja su
neophodna u demokratskom drustvu u interesu nacionalne bezbednosti, teri-
torijalnog integriteta ili javne bezbednosti radi sprecavanja nereda ili zlo¢ina,
zaStite zdravlja, prava i slobode drugih. Prema nacrtu protokola svako bi tre-
balo da ima prisup informacijama koje se odnose na zivotnu sredinu u posedu
javnih organa, pa ne bi moralo da se dokazuje postojanje interesa. Pored toga,
ukoliko bi odredeni projekat, program ili politika imali uticaja na Zivotnu sre-
dinu i biodiverzitet, svako bi imao pravo da bude konsultovan unapred kako
bi ga tela koja donose odluke u vezi sa odobrenjem i razvojem tog projekta
saslusala. Prema odredbama sadrzanim u nacrtu svako lice ¢ija su prava garan-
tovana protokolom imalo bi prava na delotvoran pravni lek.'®

Kada je doneta Evropska konvencija o ljudskim pravima bilo je druga-
¢ije stanje u svetu. Medutim, kasnije su siromastvo, ratovi, ekoloske i prirodne
katastrofe doprinele ogranicenom napretku u pogledu judskih prava u mnogim
delovima sveta. Ideja u osnovi tre¢e gerneracije ljudskih prava je solidarnost,
a ta prava obuhvataju i kolektivna prava drusStva i naroda. U nacrtu protokola
je izraZen stav da je pravo na zdravu zivotnu sredinu pravo koje se mora Stititi
radi dobrobiti kako sadasnjih, tako i buducih generacija, posebno imajuéi u
vidu da se danasnje generacije suoCavaju sa ozbiljnim ekoloskim i drustvenim
krizama. Prema dostupnim podacima, relevantno je da ¢e globalno zagrevanje

13 Clan 2. Nacrta protokola.
14 Clan 4.
15 Clan 6.
16 Clan 8.
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uticati veoma Stetno na veliki broj osnovnih ljudskih prava, kao §to su pravo
na zivot i zdravlje.”

Do usvajanja novog protokola i dalje ¢e Evropski sud za ljudska prava
na posredan nacin pruzati zastitu pravu na zdravu zivotnu sredinu, tako §to ¢e
je dovoditi u vezu sa zastitom nekih drugih prava koja su garantovana Kon-
vencijom, kao $to su pravo na privatan i porodi¢an Zivot, pravo na izraZavanje
ili pravo na slobodno uzivanje imovine. Dakle, pravo na zdravu zivotnu sre-
dinu izvodiée se i dalje iz ekstenzivnog tumacenja i primene drugih prava koje
Evropska konvencija o ljudskim pravima garantuje.'® Takvo postupanje suda
ima pozitivan efekat na zaStitu ljudskih prava na nacionalnom nivou jer utice
na sprovodenje nacionalnih propisa u oblasti zastite Zivotne sredine od strane
nadleznih drZavnih organa.

Ipak, pitanje je da li ¢e i kada biti usvojen dodatni protokol. Autori
smatraju da problemi u vezi sa garantovanjem novog prava nisu iskljué¢ivo
politicke prirode, ve¢ da postoje i objektivni problemi u pogledu njegovog
normiranja. Tako se navodi da je u kontekstu globalnog zagadivanja nemoguce
utvrditi ta¢nu uzro¢no-posledi¢nu vezu izmedu Stetnika i oSteenog. Takva
nemogucénost otezava sudsku zastitu u vezi sa povredom Zivotne sredine u slu-
¢aju globalnog zagadivanja. Isti autori isti¢u da je svakako lakSe pruziti zastitu
osnovnim ljudskim pravima koji su li¢ne i individualne prirode, kao $to je to
npr. pravo na zivot, dok je Zivotna sredina zajednicka i kolektivna, pa je tesko
individualizovati zasticeni interes."

Medutim, u nedostatku garancije prava na zdravu Zivotnu sredinu jedna
od poteskoca sa kojom su suoceni podnosioci predstavki Evropskom sudu za
ljudska prava jeste dokazivanje da je neko pravo koje nije u direktnoj vezi sa
zivotnom sredinom povredeno. Ekstenzivnim tumacenjem postojecih prava od
strane suda zahtevaju se 1 dalje slozeni medicinski dokazi jer se od podnosilaca
zahteva trazi da dokazu uzro¢nu vezu izmedu odredenog oblika degradacije
zivotne sredine 1 zdravstvenog stanja. To moze da prouzrokuje velike troSkove
kako za pojedince koji su podnosioci predstavki, tako i za zemlje protiv kojih
se podnose predstavke.?

17 Tacka 16. Parliamentary Assembly, Committee on Social Affairs, Health and Su-
stainable Development Anchoring the right to a healthy environment, need for enhanced
action by the Council of Europe. Rapporteur: Mr Simon Moutquin, Belgium, SOC https://
assembly.coe.int/LifeRay/SOC/Pdf/TextesProvisoires/2021/20210909-HealthyEnvironmen-
t-EN.pdf, pristupljeno: 10. 11. 2023.

18 Todi¢, D. (2021) Povelja EU o osnovnim pravima i pravo na (zdravu) Zivotnu sre-
dinu. Ecologica, Vol. 28, br. 104, 627. https://doi.org/10.18485/ecologica.2021.28.104.19.

¥ Paji¢, S. (2012) Pravo na zdravu zivotnu sredinu i Evropski sud za ljudska prava.
Pravni zivot, br. 12, 289.

2 Balfour-Lynn, H., Willman, S. (2022) The Right to a Healthy Environment: The
Case for a New Protocol to the European Convention on Human Rights. Environmental
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Autori smatraju da je, uprkos teznji za uspostavljanjem novog prava,
malo verovatno da bi to novo pravo izmenilo u ve¢oj meri pristup zrtvi. Cini
se da bi 1 dalje Evropski sud za ljudska prava, ali i nacionalni sudovi zahtevali
da se dokaze da je pojedinac licno pogoden nekom od posledica ugrozavanja
zivotne sredine, a ne da deluje u ime predstavnika celokupnog stanovnistva
odredene drzave.?!

ZASTITA PRAVA NA ZDRAVU ZIVOTNU SREDINU
U PRAKSI EVROPSKOG SUDA ZA LJUDSKA PRAVA

Prema Etinskom Evropski sud za ljudska prava je zauzeo stav prema
kojem se Evropska konvencija o zastiti ljudskih prava i osnovnih sloboda ne
moze tumaciti iskljuc¢ivo u skladu sa namerama njenih autora, koji su izrazeni
pre vise od Cetrdeset godina.?

U praksi Evropskog suda za ljudska prava zastita prava na zdravu
zivotnu sredinu pruza se kroz zastitu nekih drugih prava, kao §to su: pravo na
postovanje privatnog i porodi¢nog zivota, doma i prepiske, sloboda izrazava-
nja, pravo na zivot ili pravo na nesmetano uzivanje svojine.

Povreda prava na poStovanje privatnog
i porodi¢nog Zivota, doma i prepiske

Prema ¢l. 8. Evropske konvencije o ljudskim pravima, svako ima pravo
na postovanje svog privatnog i porodi¢nog zivota, doma i prepiske. Stoga se
javne vlasti ne smeju meSati u vr§enje tog prava, osim ukoliko to nije u skladu
sa zakonom i neophodno u demokratskom druStvu u interesu nacionalne
bezbednosti, javne bezbednosti ili ekonomske dobrobiti zemlje, radi spreca-
vanja nereda ili kriminala, zaStite zdravlja ili morala, ili radi zaStite prava i

Rights Recognition Project, 18. http://dx.doi.org/10.2139/ssrn.4206563. Isti stav je prisutan
i u radu autora Kobylarz, N. (2023) Anchoring The Right to a Healthy Environment In The
European Convention on Human Rights: What Concretized Normative Consequences Can
Be Anticipated for The Strasbourg Court In The Field of Admissibility Criteria?. Environ-
mental Law before the Courts: A US-EU Narrative, G. Antoneli (ed.). Springer, 35. http://
dx.doi.org/10.2139/ssrn.4398112.

2! Balfour-Lynn, H., Willman, S. (2022) The Right to a Healthy Environment: The
Case for a New Protocol to the European Convention on Human Rights. Environmental
Rights Recognition Project, 18. http://dx.doi.org/10.2139/ssrn.4206563.

22 Etinski, R. (2018). The interrelationship between the European Convention on
Human Rights and the Aarhus Convention. Zbornik radova Pravnog fakulteta u Novom
Sadu, br. 1, 8-9.
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sloboda drugih. Pruzanjem zaStite navedenog prava u slucaju Haton i drugi
protiv Ujedinjenog Kraljevstva, pruzena je na posredan nacin zastita pravu na
zdravu zivotnu sredinu.?

Evropskom konvencijom o zastiti ljudskih prava nije izri¢ito propisano
pravo na ¢isto i tiho okruzenje. Medutim, kada je pojedinac direktno i ozbiljno
pogoden bukom ili nekom drugom vrstom ugrozavanja zivotne sredine, smatra
se da postoji povreda prava predvidenog ¢l. 8. navedene Konvencije, kojom
se §titi pravo pojedinca na postovanje njegovog ili njenog privatnog i poro-
di¢nog zivota, doma i prepiske. Takav pristup primenjen je u predmetu Pavel
i Rajner protiv Ujedinjenog Kraljevstva.** U predmetu su se podnosioci pred-
stavke zalili na smetnje zbog buke aviona, pa je sud u tom slucaju razmatrao
da li je doslo do povrede ¢l. 8. Evropske konvencije, jer je smatrao da je na
privatni zivot i moguénost uzivanja u pogodnostima njegovog doma negativno
uticala buka koju su proizvodili avioni koji su koristili aerodrom Hitrou. Sud
je povredu prava na zdravu Zivotnu sredinu analizirao kroz tumacenje povrede
¢l. 8. Evropske konvencije o ljudskim pravima i u predmetu Lopez Ostra
protiv Spanije,® kao i u predmetu Guera protiv Italije.”

U presudi u predmetu Haton protiv Ujedinjenog Kraljevstva koja je
doneta 2. oktobra 2001. godine, Evropski sud za ljudska prava je zaklju¢io da
nema povrede prava predvidenog ¢l. 8. Evropske konvencije jer su buku na
aerodromu Hitrou koristili avioni koji nisu bili u vlasnistvu, pod kontrolom
ili pod rukovodstvom vlade ili njenih institucija. Stoga se za Ujedinjeno Kra-
ljevstvo ne moze reci da je ometalo podnosioce zahteva u njihovom privatnom
ili porodi¢nom zivotu. Dakle pravo predvideno navedenim ¢l. 8 analizirano
je u smislu obaveze drzave da preduzme razumne i odgovaraju¢e mere da
obezbedi podnosiocima predstavke poStovanje prava na privatni ili porodi¢ni
zivot.”” U navedenom predmetu je zauzet stav da mora da se vodi ra¢una o
pravi¢noj ravnotezi koja mora da se postigne izmedu suprotstavljenih interesa
pojedinca i zajednice u celini. Stoga bi drzave trebalo u najvecoj mogucoj
meri da minimiziraju mesanje u prava propisana ¢l. 8. Evropske konvencije,
pokusaju da pronadu alternativna reSenja i ostvare svoje ciljeve zadiruéi u

2 Haton protiv Ujedinjenog Kraljevstva, Predstavka broj 36022/97. Presuda u pred-
metu je doneta 8. jula 2003. godine. Case of Hatton and others v. the United Kingdom (Ap-
plication no. 36022/07), Grand Chamber Judgment, Strasbourg, 8 July 2003, https://hudoc.
echr.coe.int/Eng#{ %22itemid %22:[ %22001-61188 %22]}

2 Povell i Rainer protiv Ujedinjenog kraljevstva, presuda od 21. februara 1999, 18,
st. 40.

25 Predmet Lopez Ostra protiv Spanije, presuda od 9. decembra 1994, 54-55 i 51.

26 Predmet Guerra i drugi protiv Italije (presuda od 19. februara 1998-I), koji se ta-
kode odnosio na zagadenje zivotne sredine, st. 96.

" Haton protiv Ujedinjenog Kraljevstva, Predstavka broj 36022/97. Op. cit., t. 85.
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najmanjoj mogucoj meri u ljudska prava.?® Za razliku od navedenog slucaja, u
prethodnim je sud smatrao da drzava nije ostvarila sustinsku ravnotezu izmedu
interesa kojem je tezila i efektivnog uzivanja prava iz ¢l. 8. Evropske konven-
cije o ljudskim pravima.?

Pravo na nesmetano uZivanje imovine

Clanom 1. Protokola br. 1 uz Evropsku konvenciju o ljudskim pravima
predvideno je da svako fizi¢ko i pravno lice ima pravo na nesmetano uzivanje
svoje imovine. Stoga niko ne moze da bude liSen svoje imovine, osim uko-
liko to nije u javnom interesu i pod uslovima predvidenim zakonom i opstim
nacelima medunarodnog prava. Medutim, to ne uti¢e na pravo drzave da pri-
menjuje zakone koje smatra potrebnim da bi se regulisalo koris¢enje imovine
u skladu sa opsStim interesima ili da bi se obezbedila naplata poreza ili drugih
dazbina ili kazni.

Tumacenje navedene odredbe od strane Evropskog suda za ljudska prava
u nekim predmetima dovodi se u vezu sa zaStitom prava na zdravu Zivotnu
sredinu. Takav pristup prisutan je u odluci suda u predmetu Hamer protiv Bel-
gije.’* U navedenom predmetu, podnosilac predstavke je izvrSio renoviranje
kuée i posekao drvece na susednom zemljistu. Flamanska kompanija za vodo-
snabdevanje, koja je bila delimi¢no pod kontrolom vlade, izvela je radove na
povezivanju kuce sa kanalizacijom i sistemima za vodosnabdevanje. Medu-
tim, tada je izostala reakcija lokalnih vlasti. Iste godine, policijski sluzbenik
je sastavio zapisnik u kojem je konstatovao da je akt secenja drveca na imanju
u suprotnosti sa Flamanskom uredbom o Sumarstvu, da je vikendica podig-
nuta bez urbanisticke dozvole 1 da se nalazi u Sumovitom podrucuju za koji
se takva dozvola nije ni mogla izdati. U konkretnom predmetu, podnosilac
predstavke se zalio na povredu svojih imovinskih prava zagarantovanih ¢I. 1.
Protokola br. 1. Tumace¢i sve relevantne okolnosti, kao 1 navedeni ¢lan, sud
je zauzeo stav da ni na koji nac¢in navedeno pravo ne moze da umanji pravo
drzave da sprovodi zakone koje smatra da je neophodno primeniti kako bi se
kontrolisalo kori§¢enje imovine u skladu sa op$tim interesom ili interesom da
se obezbedi placanje poreza, doprinosa ili drugih kazni.*! U konkretnom slu-
¢aju se nije mogla pruziti zastita pravu na nesmetano uzivanje imovine, jer je
kuca podnosioca predstavke bila izgradena na Sumovitom podrucju u kojem

2 Haton protiv Ujedinjenog Kraljevstva, Predstavka broj 36022/97. Presuda u pred-
metu je doneta 8. jula 2003. godine, t. 86.

2 Ibid., t. 90.
3% Hamer protiv Belgije, Predstavka 21861/03.
3 Hamer protiv Belgije, t. 71.
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nije bila dozvoljena gradnja. Stoga je bilo opravdano rusenje objekta i vraca-
nje u prvobitno stanje lokacije na kojoj je on bio podignut suprotno propisima
kojima je predvideno obavezno izdavanje urbanisticke dozvole.> RuSenje
kuée je imalo legitiman cilj u skladu sa st. 2, ¢l. 1, Protokola br. 1. Upravo
zbog toga je podnositeljki predstavke uskraéena pravna zastita i nije mogla
da se zahteva nikakva tolerancija od strane tre¢ih lica koja su prema njenim
navodima ugrozila njena prava, a mera koja je preduzeta i na koju se ona zalila
nikako nije mogla da bude nesrazmerna.** Cilj koji se Zeleo posti¢i preduzi-
manjem aktivnosti od strane nadleznog organa je bio legitiman jer se radilo
o zastiti Sumskog podru¢ja u kojem nije dozvoljena izgradnja.** Jedino $to je
bilo sporno u konkretnom predmetu bilo je da li se korist za pravilno planira-
nje izgradnje i zastitu Sumskog podruc¢ja u kojem se nalazila ku¢a podnosioca
predstavke mogla smatrati srazmernom neprijatnostima koje su podnositeljki
predstavke bile pri¢injene, pa su se stoga morali uzeti u obzir razli¢iti faktori.’
Znacajno je ista¢i da je sud upravo u navedenom predmetu zauzeo stav da
zivotna sredina predstavlja vrednost sama po sebi, iako nije izri¢ito garanto-
vana Evropskom konvencijom o zastiti ljudskih prava i osnovnih sloboda. 1z
dosadasnje prakse proizilazi da drzava ima obavezu da preduzme odgovara-
juée mere u slu¢aju aktivnosti koje su opasne za zivotnu sredinu.*®

Sloboda izrazavanja

Zastita prava na zdravu zivotnu sredinu pruza se i ekstenzivnim tumace-
njem ¢l. 10. Evropske konvencije o zastiti ljudskih prava i osnovnih sloboda.
Navedenim ¢lanom garantovana je sloboda izraZavanja. Prema toj garanciji
svako ima pravo na nju i ona podrazumeva slobodu posedovanja sopstvenog
miSljenja, primanja i saopstavanja informacija i ideja bez meSanja javne vlasti
i bez obzira na granice. Prema ¢l. 10, st. 2. Evropske konvencije, koris¢enje tih
sloboda podrazumeva i odredene duznosti i odgovornosti i moze se podvrg-
nuti formalnostima, uslovima, ogranicenjima ili kaznama propisanim zakonom
i neophodnim u demokratskom dru$tvu u interesu nacionalne bezbednosti,
teritorijalnog integriteta ili javne bezbednosti, radi spreCavanja nereda ili kri-
minala, zastite zdravlja ili morala, zastite ugleda ili prava drugih, sprecavanja

32 Hamer protiv Belgije, Predstavka 21861/03, t. 72.
3 Ibid., t. 73.
3 Ibid., t. 81.
35 [bid., t. 82.

3 Krsti¢, I. (2012). Zastita Zivotne sredine u jurisprudenciji Evropskog suda za ljud-
ska prava. Pravni Zivot, br. 9, 659 1 660.
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otkrivanja obaveStenja dobijenih u poverenju ili radi o¢uvanja autoriteta i
nepristrasnosti sudstva.

U predmetu Tdrsasag a Szabadsagjogokeért v. Hungary, Evropski sud
za ljudska prava je doneo presudu 14. aprila 2009. godine u kojoj je priznato
pravo na pristup zvani¢nim dokumentima. Ukoliko drzavni organi poseduju
informacije od javnog znacaja, odbijanje da se takvi dokumenti dostave onima
koji traze pristup predstavlja povredu prava na slobodu izrazavanja i infor-
misanja koja je garantovana ¢l. 10. Konvencije. U navedenom predmetu sud
je priznao pravo na pristup javnim dokumentima.’’ Takav stav suda ima za
rezultat 1 priznavanje prava na pristup ekoloskim informacijama u upravnom
postupku i upravnom sporu.

Pravo na Zivot

Pravo na zdravu zivotnu sredinu Evropski sud za ljudska prava dovodi
u vezu sa ¢l. 2. Evropske konvencije o ljudskim pravima kojim je garanto-
vano pravo na zivot. U predmetu Oneryildiz v. Turkey od 30 novembra 2004,
godine radilo se o predstavci podnosioca ¢iji je stan bio neovlasé¢eno izgraden
na zemljiStu koje je okruzivala deponija za smece koju su zajednicki koristila
Cetiri okruzna veca. Eksplozija metana se dogodila 1993. godine i tom pri-
likom je otpad koji je izbio iz gomile progutao vise od deset kuca koje su
se nalazile ispod njega, ukljucujuéi i kuéu podnosioca predstavke koji je tada
izgubio devet bliskih srodnika.*

Posnosilac predstavke se zalio da nisu preduzete nikakve mere da se
spreci eksplozija uprkos tome §to je izvestaj vestaka skrenuo paznju vlastima
da treba da deluju preventivno, jer je postojala velika verovatnoc¢a od nastupa-
nja eksplozije. Evropski sud za ljudska prava je smatrao da je u konkretnom
predmetu povredeno pravo garantovano ¢l. 2. Evropske konvencije o ljud-
skim pravima u njegovom materijalnom delu, zbog nedostatka odgovarajuéih
aktivnosti kako bi se sprecila slucajna smrt devet bliskih rodaka podnosioca
predstavke. Osim toga, sud je smatrao da je ¢l. 2. povreden u procesnom delu
zbog nedostatka adekvatne zakonske zastite kojom se §titi pravo na Zivot. U
tom smislu sud je primetio i da turska vlada stanovnicima siromasne cetvrti
u kojoj je ziveo i podnosilac predstavke nije pruzila informacije o rizicima
kojima su bili izloZeni ziveéi u njima.

37 Tarsasag a Szabadsdgjogokért v. Hungary, Predstavka broj 37374/05. Presuda
Evropskog suda za ljudska prava od 14. aprila 2009. godine.

3% Oneryildiz v. Turkey, https://www.echr.coe.int/documents/d/echr/fs_environment_
eng#:~:text=Even %20though %20the %20European %20Convention,may %20be %20un-
dermined %20by %20the, pristupljeno: 10. 11. 2023.
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Zastita prava na zdravu zivotnu sredinu dovedena je u vezu sa pravom
na zivot i u predmetu Budajeva i drugi protiv Risije. U tom predmetu se
radilo o slucaju kada je u julu mesecu 2000. godine grad Tirnauz u planin-
skom okrugu planine Elbrus u Rusiji razorilo kliziste u kojem je stradalo osam
ljudi, ukljucujuéi i prvu podnositeljku predstavke. Katastrofa je prouzrokovala
kako fizicke, tako i1 psihi¢ke posledice po podnosioce predstavke koji su u njoj
izgubili 1 svoje domove. Oni su tvrdili u svojoj predstavcei da ruske vlasti nisu
uspele da ublaze posledice klizista i da sprovedu sudsku istragu o katastrofi.*

Sud je smatrao da je u konkretnom predmetu doslo do povrede ¢l. 2.
Konvencije u njenom sustinskom delu, zbog propusta ruskih vlasti da zastite
zivot muza prve podnositeljke predstavke i podnosilaca predstavke i stanov-
nika grada od kliziSta koje je prouzrokovalo veliku Stetu za njihov grad. Osim
toga, sud je smatrao da je doslo do povrede ¢l. 2. u okviru njegovog procesnog
dela, zbog nedostatka adekvatne sudske istrage o nesreci. Pitanje odgovornosti
Rusije za nesrecu u Tirnauzu nije nikada istrazivalo ili ispitivalo neko sudsko
ili administrativno telo na nacionalnom niovu.*

ZAKLJUCAK

Zastita zivotne sredine i promocija mera prevencije ugrozavanja zivotne
sredine predstavlja jedan od znacajnijih ciljeva Evropske unije. lako je na
nivou unije donet veliki broj dokumenata kojima se garantuje pravo na zdravu
zivotnu sredinu, takvo pravo nije sadrzano u Evropskoj konvenciji o zastiti
ljudskih prava. Medutim, treba imati u vidu da je ona usvojena 1950. godine,
a da je navedeno pravo pravo treée generacije, koji je prvi put spomenuto u
zavr$noj Deklaraciji Ujedinjenih nacija 1972. godine usvojenoj na zavr$noj
konferenciji odrzane u Stokholmu. Prema navedenom dokumentu moguce je
dopuniti odredbe Evropske konvencije novim protokolom kojim ¢ée se i pravo
na zdravu zivotnu sredinu uvrstiti u prava garantovana navedenom Konven-
cijom. Prvi pokusaj donosenja takvog protokola iz 2009. godine nije dao
adekvatne rezultate, dok su naredni koraci ka njegovom usvajanju preduzeti
2021. godine. Na osnovu analize njegovih odredaba ¢ini se da su stavovi sadr-
zani u presudama Evropskog suda za ljudska prava implementirani u nacrt
protokola uz Evropsku konvenciju o zastiti ljudskih prava iz 2021. godine.
Kako navedena Konvencija ne garantuje izriCito pravo na zdravu zivotnu

¥ Budayeva and others v. Russia, https://www.echr.coe.int/documents/d/echr/fs_en-
vironment_eng#:~:text=Even %20though %20the %20European %20Convention,may %20
be %20undermined %20by %20the, pristupljeno: 10. 11. 2023.

40 Ibid.
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sredinu, ono se S§titi ekstenzivnim tumacenjem njenih odredaba od strane
Evropskog suda za ljudska prava, a kojima je garantovano pravo na zivot, pravo
na nesmetano uzivanje svojime, pravo na privatni zivot i prepisku ili slobodu
izrazavanja. Naravno i na takav nacin je moguée uticati na zakonodavstvo i
praksu na nacionalnom nivou zemalja koje su ratifikovale Konvenciju. Neki
od stavova sadrzani u presudama Evropskog suda za ljudska prava, kao Sto je
pravo na pristup ekoloskim informacijama u upravnom postupku i upravnom
sporu sadrzani su u nacrtu Protokola uz Evropsku konvenciju. Usvajanjem
navedenog dokumenta uspostavio bi se osnov za donosenje odluka Evrop-
skog suda u vezi sa krSenjem ljudskih prava koja proisticu iz Stetnih uticaja na
zivotnu sredinu. To bi omogucilo eventualno utvrdivanje povrede prava, bez
obzira na to da li je ili nije doSlo do povrede nekog drugog prava.

Medutim, treba naglasiti da je i do tada moguce obavezati drzave da plate
odstetu za povredu nekog drugog prava koje je dovedeno u vezu sa pravom
na zdravu Zivotnu sredinu. Samim tim, to bi trebalo preventivno da uti¢e na
nadlezne organe na nacionalnom nivou da se suzdrze od aktivnosti kojima se
nanosi $teta zivotnoj sredini, kao 1 da preduzmu sve raspolozive mere kako bi
se sprecilo nastupanje Stetnih posledica.
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the said Convention. The protection of that right is linked to other
rights guaranteed by the Convention, such as, for example, the right
to life, right to private and family life, etc. The aim of the research
in this paper is to indicate the importance of establishing a guaran-
tee of the right to a healthy environment, as well as the increasing
importance of its protection as a prerequisite for the enjoyment of
some other basic human rights. The paper uses the method of con-
tent analysis. In addition to the analysis of the Draft Protocol to the
European Convention for the Protection of Human Rights and Fun-
damental Freedoms, we also analyze the content of the verdicts of
the European Court of Human Rights.

Keywords: European Convention for the Protection of Human
Rights, right to a healthy environment, right to life, improvement of
protection

INTRODUCTION

Under Chapter 19 of the Treaty on the European Community, it is stipu-
lated that the goal of the European Union is to work on balanced economic
growth and price stability, a highly competitive social market economy with
the aim of full employment and social progress and a high level of protec-
tion and improvement of the quality of the environment. In addition, one of
the goals is to promote measures at the international level to solve regional or
global environmental problems, and especially to combat climate change.!

The European Convention for the Protection of Human Rights and
Fundamental Freedoms does not explicitly guarantee the right to a healthy
environment.? This right is more recent, while the Convention was adopted
in 1950. However, bearing in mind that the Convention is often said to be
a “living instrument”, in the previous period there were several initiatives to
adopt a protocol that would include the said right in the human rights provided
for in the Convention.

The Final Declaration of the United Nations Conference on the Human
Environment, which was held in Stockholm in 1972, for the first time men-
tions the fundamental right of man to freedom, equality and adequate living
conditions in an environment that allows an individual to live in dignity and

! Treaty of Lisbon amending the Treaty on European Union and the Treaty es-
tablishing the European Community, signed at Lisbon, December 13, 2007. Re-
trieved on November 10, 2023, from https://eur-lex.europa.cu/legal-content/EN/TXT/
PDF/?uri=0J:C:2007:306:FULL

2 Paji¢, S. (2012). Pravo na zdravu Zivotnu sredinu i Evropski sud za ljudska prava,
Pravni zivot, no. 12, 277.
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well-being. Principle 1 of the Declaration states that an individual has the
basic right to freedom, equality and adequate living conditions in an envi-
ronment that enables dignity and well-being. In addition, it is an individual’s
responsibility to protect and improve the environment for current and future
generations.? States have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit their own
resources in accordance with their own environmental policy, and the respon-
sibility to ensure that activities under their jurisdiction or control do not cause
damage to the environment of other states or areas beyond the borders of
national jurisdiction.* However, it seems that today at the international level
there is no general consensus regarding the content of the right to a healthy
environment. It mainly depends on the solutions found in national constitu-
tions, because the said right is not yet protected by international treaties on
human rights.

Although the European Convention for the Protection of Human Rights
and Fundamental Freedoms does not explicitly prescribe the right to environ-
mental protection, it is still protected through the verdicts of the European
Court of Human Rights, which refer to the protection of existing rights guar-
anteed by the said Convention. Bearing in mind that the verdicts of the court
are binding and that in the case of a violation of the petitioner’s rights being
proven, the obligation to compensate the petitioner is imposed, it seems that
they have a significant impact on the practice of national authorities with
regard to the prevention of the same or similar violations. However, over time,
the idea of the need to define the right to a healthy environment through the
provisions of the European Convention for the Protection of Human Rights
and Fundamental Freedoms grew stronger. According to Recommendation
1614 (2003) on the environment and human rights, a healthy, sustainable and
decent environment is of utmost importance. It recommended that the Com-
mittee of Ministers draft an additional protocol to the European Convention
on Human Rights that would define the right to environmental protection. The
Recommendation states that member states should ensure adequate protection
of life, health, family and private life, physical integrity and private property
of persons in accordance with Articles 2, 3 and 8 of the European Conven-
tion on Human Rights and Article 1 of the Additional Protocol so that special

3 Principle 2 of the Declaration on the Human Environment, adopted at the confer-
ence on the human environment at Stockholm on June 16, 1972. Retrieved on Novem-
ber 10, 2023, from https://wedocs.unep.org/bitstream/handle/20.500.11822/29567/ELGP-
1StockD.pdf

4 Principle 21 of the Declaration on the Human Environment.

5 Mladenov, M., Serotila, 1. (2022). Human Right’s Approach to Environmental Pro-
tection — Practice of the Human Rights Committee. Pravo, teorija i praksa, no. 2, 53.
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attention is paid to the need for environmental protection.® In addition, the
human right to a healthy, sustainable and decent environment should be recog-
nized at the national level, which implies the obligation of states to protect the
environment in national laws, and preferably at the constitutional level. At the
national level, according to the Recommendation, it is also necessary to pro-
tect individual, procedural rights to access to information, public participation
in decision-making and access to justice in environmental matters established
by the Aarhus Convention.”

Of particular importance for the development of the right to a healthy
environment was the recommendation number 10, according to which it was
recommended to the Committee of Ministers to draft an additional protocol to
the European Convention on Human Rights that refers to the recognition of
individual procedural rights in order to improve environmental protection with
the goal to provide individual protection against environmental degradation,
with the adoption at the national level of the individual’s right to participate in
environmental decision-making.

DRAFT PROTOCOL
TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS

The practice of the European Court of Human Rights provides for the
direct protection of the right to the environment by reviewing the existence of
violations of other human rights already recognized by the European Conven-
tion on Human Rights. The authors state that the European Convention on the
Protection of Human Rights is the first “open-textured” regional legislative
treaty on human rights.* The adoption of the additional protocol would estab-
lish the basis for making a decision of the Court in relation to the violation
of human rights resulting from harmful effects on the environment on human
health, dignity and life.

Recently, the global vision of the need to protect human rights has been
improved, so the concept of sustainable development has become part of poli-
cies around the world. Today, understanding the environment appears to be
seen as a key factor for development, and therefore represents a significant

¢ Point 9.1. of the Recommendation 1614 (2003), Environment and Human Rights.
Retrieved on November 10, 2023, from https://pace.coe.int/en/files/17131/html

7 Points 9.2-9.4. of the Recommendation.

8 Etinski, R. (2018). The interrelationship between the European Convention on Hu-
man Rights and the Aarhus Convention. Collection of Papers of the Faculty of Law in Novi
Sad, no. 1, 8.
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legal challenge at the global and regional level. Nowadays, it is necessary to
improve activities at the national level in order to prevent the degradation of
the environment due to the commercial exploitation of nature. However, it
seems that the current exploitation of the environment contributes to the viola-
tion of fundamental rights, which also affects a large number of legal disputes.’
That is why the idea of improving the European vision of modern protection of
human rights seems to have matured enough to act on it. Until now, protection
was limited to civil and political rights contained in the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms and its
protocols, as well as socio-economic rights recognized in the European Social
Charter. The European Convention on Human Rights does not explicitly men-
tion the protection of the environment, and therefore the European Court of
Human Rights cannot effectively deal with the protection of that human right.
The Committee of Ministers did not follow the earlier call to the Assembly
of the Council of Europe contained in Recommendation 1885(2009) on the
need to draft an additional protocol to the European Convention on Human
Rights. Many years later, in 2021, the Parliamentary Assembly of the Council
of Europe proposed the adoption of a new additional protocol to the Euro-
pean Convention on Human Rights that would recognize the right to a safe,
clean, healthy and sustainable environment within the system of the Coun-
cil of Europe. That document should provide the European Court of Human
Rights with a basis for making decisions regarding human rights violations
resulting from adverse impacts on the environment, dignity and life of peo-
ple.!® The current practice of the European Court of Human Rights provides
indirect protection of the right to a healthy environment. Violation of the right
to a healthy environment is determined by determining the violation of other
human rights recognized by the European Convention. If the protocol to the
mentioned convention were to be adopted, it would not be necessary to deter-
mine the violation of other rights in order to provide protection for the right to
a healthy environment..

The goal of adopting the Protocol is to improve the responsibility of the
present towards future generations and to prevent damage to nature with short-
term and long-term effects of the climate crisis on future generations. That is
why the new rules and duties are important for the promotion of the principles

? Point 2 of Resolution 2396 (2021) of the Parliamentary Assembly of the Council
of Europe, Anchoring the right to a healthy environment: need for enhanced action by the
Council of Europe. Retrieved on November 10, 2023, from https://pace.coe.int/pdf/658d3f5
94762736ba3c0f378798b2c9529cf4be34aa45a8c38616ecd18fa80c0/res. %202396.pdf

10 Points 7 of Resolution 2396 (2021) of the Parliamentary Assembly of the Council
of Europe, Anchoring the right to a healthy environment: need for enhanced action by the
Council of Europe. Retrieved on November 10, 2023, from https://pace.coe.int/pdf/658d3f5
94762736ba3c0f378798b2c¢9529cf4be34aa45a8c38616ecd18fa80c0/res. %202396.pdf
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of transgenerational responsibility, equality and solidarity. Nowadays, threats
of environmental destruction and climate change are considered the greatest
challenges of humanity, while the Parliamentary Assembly considers the use
of man-made technologies, such as: artificial intelligence, nanotechnology and
genetic engineering, to be a great challenge to human rights. Therefore, at the
national level, a legal framework should be built and consolidated that would
guarantee the right to a safe, clean, healthy and sustainable environment.!!

In the draft of the Additional Protocol, it is defined that the right to a
safe, clean, healthy and sustainable environment includes the right of cur-
rent and future generations to live in a non-degraded, sustainable and decent
environment that is suitable for their health, development and well-being. '
The same document foresees the principle of transgenerational responsibility,
equality and solidarity. According to it, every generation has a duty to protect
the environment and biodiversity and to prevent any irreparable and irreversi-
ble damage to life on earth, in order to ensure the right of future generations to
live in a safe, healthy and sustainable environment. Therefore, each generation
has a duty to ensure that natural resources are used and managed in an ecologi-
cally sustainable manner, and that scientific and technological progress in all
fields does not harm life on earth. Therefore, according to the stated principle,
each generation has an obligation to prevent the accumulation of damage to
the environment, as well as to eliminate harmful consequences for it.!3

The draft protocol also contains the principles of prevention, precau-
tion, non-regression and the principle of in dubio pro natura. According to
them, when the risk of damage is determined, it would be necessary to take
measures for preventive action and elimination of the risk in order to eliminate
damage to the environment. National and international provisions on environ-
mental protection can only be subject to continuous improvement in relation
to the current results of scientific and technological research.'* If adopted,
the protocol should guarantee everyone the right to a safe, clean, healthy and
sustainable environment.'® The exercise of that right can only be subject to for-
malities, conditions and restrictions prescribed by law and which are necessary

' Points 13 and 14.1 of Resolution 2396 (2021) of the Parliamentary Assembly of
the Council of Europe, Anchoring the right to a healthy environment: need for enhanced
action by the Council of Europe. Retrieved on November 10, 2023, from https://pace.
coe.int/pdf/658d3f594762736ba3c0f378798b2c9529cf4be34aa45a8c38616ecd18fa80c0/
res. %202396.pdf

12 Article 1 of the Draft Protocol to the European Convention on Human Rights re-
garding the right to a safe, healthy and sustainable environment. Retrieved on November
10, 2023, from https://pace.coe.int/en/files/29501/html, November 10, 2023.

13 Ibid. Article 2.
14 Ibid. Article 4.
15 Ibid. Article 6.
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in a democratic society in the interest of national security, territorial integrity
or public safety in order to prevent disorder or crime, protect the health, rights
and freedom of others. According to the draft protocol, everyone should have
access to information related to the environment in the possession of public
authorities, so there would be no need to prove the existence of an interest.
In addition, if a certain project, program or policy would have an impact on
the environment and biodiversity, everyone would have the right to be con-
sulted in advance so that decision-making bodies regarding the approval and
development of that project would listen to them. According to the provisions
contained in the draft, every person whose rights are guaranteed by the proto-
col would have the right to an effective legal remedy.!®

When the European Convention on Human Rights was adopted, the situ-
ation in the world was different. However, later poverty, wars, environmental
and natural disasters contributed to limited progress on human rights in many
parts of the world. The idea behind the third generation of human rights is
solidarity, and these rights include the collective rights of society and people.
The draft protocol expresses the view that the right to a healthy environment
is a right that must be protected for the benefit of both current and future gen-
erations, especially considering that today’s generations are facing serious
environmental and social crises. According to the available data, it is relevant
that global warming will have a very harmful effect on a large number of basic
human rights, such as the right to life and health.!”

Until the adoption of the new protocol, the European Court of Human
Rights will continue to indirectly protect the right to a healthy environment, by
linking it to the protection of some other rights guaranteed by the Convention,
such as the right to private and family life, the right to expression or the right
to free enjoyment of property. Therefore, the right to a healthy environment
will continue to be derived from the extensive interpretation and application of
other rights guaranteed by the European Convention on Human Rights.'® Such
action of the court has a positive effect on the protection of human rights at the

16 Article 8 of the Draft Protocol to the European Convention on Human Rights re-
garding the right to a safe, healthy and sustainable environment. Retrieved on November
10, 2023, from https://pace.coe.int/en/files/29501/html, November 10, 2023.

17 Point 16, Parliamentary Assembly, Committee on Social Affairs, Health and Sus-
tainable Development,

Anchoring the right to a healthy environment, need for enhanced action by the
Council of Europe, 2021. Rapporteur: Mr Simon Moutquin, Belgium, SOC. Retrieved on
November 10, 2023, from https://assembly.coe.int/LifeRay/SOC/Pdf/TextesProvisoires
/2021/20210909-HealthyEnvironment-EN.pdf

18 Todi¢, D. (2021). Povelja EU o osnovnim pravima i pravo na (zdravu) zivotnu
sredinu. Ecologica, Vol. 28, no. 104, 627. Available at: https://doi.org/10.18485/ecologica.
2021.28.104.19.
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national level because it affects the implementation of national regulations in
the field of environmental protection by the competent state authorities.

However, the question is whether and when the additional protocol will
be adopted. The authors believe that the problems related to guaranteeing the
new right are not exclusively of a political nature, but that there are also objec-
tive problems regarding its standardization. Thus, it is stated that in the context
of global pollution, it is impossible to determine the exact cause-and-effect
relationship between the tortfeasor and the aggrieved party. Such an impos-
sibility makes it difficult for a court of law to provide protection related to the
environment violation in the case of global pollution. The same authors point
out that it is certainly easier to provide protection to basic human rights that
are of a personal and individual nature, such as, for example, the right to life,
while the environment is common and collective, so it is difficult to individu-
alize the protected interest.!’

However, in the absence of a guarantee of the right to a healthy envi-
ronment, one of the difficulties faced by petitioners to the European Court of
Human Rights is proving that a right that is not directly related to the environ-
ment has been violated. The court’s extensive interpretation of existing rights
still requires complex medical evidence as petitioners are required to prove
a causal link between a particular form of environmental degradation and a
health condition. This can cause high costs both for the individual petitioners
and the countries against which petitions are filed.?

The authors believe that despite the aspiration to establish a new law,
it is unlikely that this new law would change the approach to the victim to a
greater extent. It seems that the European Court of Human Rights, as well as
national courts, would still demand that it be proven that an individual is per-
sonally affected by some of the consequences of endangering the environment,
and not that he acts on behalf of the representative of the entire population of
a certain country.”!

1 Paji¢, S. (2012). Pravo na zdravu zivotnu sredinu i Evropski sud za ljudska prava.
Pravni Zivot, no. 12, 289.

2 Balfour-Lynn, H., Willman, S. (2022). The Right to a Healthy Environment: The
Case for a New Protocol to the European Convention on Human Rights. Environmental
Rights Recognition Project, 18. Available at: http://dx.doi.org/10.2139/ssrn.4206563; the
same attitude is present in the work of the author Kobylarz, N. (2023). Anchoring The
Right to a Healthy Environment In The European Convention on Human Rights: What
Concretized Normative Consequences Can Be Anticipated for The Strasbourg Court In The
Field of Admissibility Criteria?. Environmental Law before the Courts: A US-EU Narra-
tive, G. Antoneli (ed.). Springer, 35. Available at: http://dx.doi.org/10.2139/ssrn.4398112.

2! Balfour-Lynn, H., Willman, S. (2022). The Right to a Healthy Environment: The
Case for a New Protocol to the European Convention on Human Rights. Environmental
Rights Recognition Project, 18. Available at: http://dx.doi.org/10.2139/ssrn.4206563
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PROTECTION OF THE RIGHT TO
A HEALTHY ENVIRONMENT IN THE EUROPEAN
COURT OF HUMAN RIGHTS’ CASE LAW

According to Etinski, the European Court of Human Rights took the
position according to which the European Convention for the Protection of
Human Rights and Fundamental Freedoms cannot be interpreted exclusively
in accordance with the intentions of its authors, which were expressed more
than forty years ago.?

In the European Court of Human Rights case-law, the protection of the
right to a healthy environment is provided through the protection of some
other rights, such as: the right to respect for private and family life, home and
correspondence, freedom of expression, the right to life or the right to unhin-
dered enjoyment of property.

Violation of the right to respect for private and family life,
home and correspondence

According to Article 8 of the European Convention on Human Rights,
everyone has the right to respect for their private and family life, home and
correspondence. Therefore, public authorities may not interfere with the
exercise of that right, unless it is in accordance with the law and necessary
in a democratic society in the interest of national security, public safety or
economic welfare of the country, for the prevention of disorder or crime, for
the protection of health or morals or for the protection rights and freedom of
others. By providing protection for the said right in the case of Hatton and
others v. the United Kingdom, the right to a healthy environment was indi-
rectly protected.?

The European Convention on the Protection of Human Rights does not
explicitly prescribe the right to a clean and quiet environment. However, when
an individual is directly and seriously affected by noise or some other type of
environmental threat, it is considered that there is a violation of the right pro-
vided for in Article 8 of the aforementioned Convention, which protects the
individual’s right to respect for his or her private and family life, home and
correspondence. Such approach was taken in Powell and Rainer v. the United

22 Etinski, R. (2018). The interrelationship between the European Convention on
Human Rights and the Aarhus Convention. Collection of Papers of the Faculty of Law in
Novi Sad, no. 1, 8-9.

2 Hatton and others v. the United Kingdom, (App. no. 36022/97), 8. 7. 2003.
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Kingdom.** In the case, the petitioners complained about disturbances due to the
noise made by airplanes, so the court in that case considered whether there was
a violation of Article 8 of the European Convention, because it considered that
the private life and the ability to enjoy the comforts of his home were negatively
affected by the noise produced by aircrafts using Heathrow Airport. he court
analyzed the violation of the right to a healthy environment through the interpre-
tation of the violation of Article 8 of the European Convention on Human Rights
in the case of Lopez Ostra v. Spain®,as well as in the case of Guerra v. Italy.

In the Hatton v. United Kingdom verdicts delivered on October 2, 2001,
the European Court of Human Rights held that there had been no violation of
Article 8 of the European Convention because noise at Heathrow Airport was
being produced by aircrafts, not owned and not under the control or direction
of the government or its institutions. Therefore, the United Kingdom cannot
be said to have interfered with the petitioner’s private or family life. Thus,
the right provided for in Article 8 was analyzed in terms of the state’s obliga-
tion to take reasonable and appropriate measures to ensure the respect for the
petitioner’s right to private or family life.?” In the aforementioned case, the
position was taken that one must take into account the fair balance that must be
achieved between the conflicting interests of the individual and the community
as a whole. Therefore, states should to the greatest possible extent minimize
interference with the rights prescribed by Article 8 of the European Conven-
tion, try to find alternative solutions and achieve their goals by encroaching on
human rights as little as possible.?® In contrast to the above case, in previous
cases the court considered that the state did not achieve an essential balance
between the interest it sought and the effective enjoyment of the rights from
Article 8 of the European Convention on Human Rights.?

The right to unhindered enjoyment of property

Article 1 of Protocol 1 to the European Convention on Human Rights
stipulates that every natural and legal person has the right to unhindered enjoy-
ment of thier property. Therefore, no one can be deprived of their property,

2 Powell and Rainer v. the United Kingdom, 21. 2. 1999, p. 18, paragraph 40.

% Lopez Ostra v. Spain, 9. 12. 1994, p. 54-55 and p. 51.

2 Guerra and Others v. Italy , 19. 2. 1998-1. It also concerned environmental pollu-
tion, para. 96.

" Hatton and others v. the United Kingdom, (App. no. 36022/97), 8. 7. 2003, point
85.

28 Ibid., point 86.
2 Ibid., point 90.
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unless it is in the public interest and under the conditions stipulated by law and
general principles of international law. However, this does not affect the right
of the State to apply such laws as it deems necessary to regulate the use of
property in accordance with the general interests or to ensure the collection of
taxes or other duties or penalties.

The interpretation of the aforementioned provision by the European
Court of Human Rights in some cases is related to the protection of the right
to a healthy environment. Such approach is present in the decision of the court
in the Hamer v. Belgium case.’® In the said case, the petitioner renovated the
house and cut trees on the neighboring land. A Flemish water company that was
partly controlled by the government carried out work to connect the house to
the sewerage and water supply systems. However, there was no reaction from
the local authorities at that time. In the same year, a police officer drew up a
report in which he stated that the act of cutting down trees on the property was
in violation of the Flemish Ordinance on Forestry, that the cottage was built
without a planning permit and that it was located in a wooded area for which
such a permit could not even be issued. In this particular case, the petitioner
complained about the violation of his property rights guaranteed by Article 1
of Protocol No. 1. Interpreting all the relevant circumstances, as well as the
said article, the court took the position that in no way can the said right reduce
the right of the state to implement the laws it considers necessary to apply in
order to control the use of property in accordance with the general interest or
the interest to ensure the payment of taxes, contributions or other penalties.’!
In this specific case, the right to unhindered enjoyment of the property could
not be protected, because the petitioner’s house was built on a wooded area
where construction was not permitted. Therefore, it was justified to demol-
ish the building and restore to its original state the site where it was erected
contrary to the regulations that provide for the mandatory issuance of a plan-
ning permit.*? The demolition of the house had a legitimate goal in accordance
with paragraph 2, article 1, Protocol 1. This is precisely why the petitioner was
denied legal protection and no tolerance could be demanded from third parties
who, according to the petitioner’s allegations, threatened her rights, and the
measure which was undertaken and which she complained about could not
possibly be seen as disproportionate.** The goal that was sought to be achieved
by undertaking activities by the competent authority was legitimate because

3% Hammer v. Belgium, (App. no. 21861/03).
3UIbid., point 71.
32 Ibid., point 72.
33 Ibid. point 73.
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it aimed to protect the forest area in which construction is not allowed.** The
only thing at issue in the particular case was whether the benefit to the proper
planning of the construction and the protection of the forest area in which the
petitioner’s house was located could be considered proportionate to the incon-
venience caused to the petitioner, and therefore various factors had to be taken
into account.® It is important to point out that in the aforementioned case,
the court took the position that the environment represents a value in itself,
even though it is not expressly guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms. From the current
practice, it follows that the state has the obligation to take appropriate meas-
ures in case of activities that are dangerous for the environment.*®

Freedom of expression

The protection of the right to a healthy environment is provided by an
extensive interpretation of Article 10 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms. Freedom of expression
is guaranteed by the mentioned article. According to that guarantee, everyone
has the right to it, and it includes the freedom to hold one’s own opinion, to
receive and communicate information and ideas without the interference of
public authorities and regardless of borders. According to Article 10, paragraph
2 of the European Convention, the use of these freedoms implies certain duties
and responsibilities and may be subject to formalities, conditions, restrictions
or penalties prescribed by law and necessary in a democratic society in the
interest of national security, territorial integrity or public safety, in order to
prevent disorder or crime, protection of health or morals, protection of the rep-
utation or rights of others, prevention of disclosure of information received in
confidence or to preserve the authority and impartiality of the judiciary.

In the case of Tdrsasdag a Szabadsagjogokért v. Hungary, the European
Court of Human Rights issued a verdict on April 14, 2009, recognizing the
right of access to official documents. If state authorities possess information
of public importance, the refusal to provide such documents to those seeking
access constitutes a violation of the right to freedom of expression and infor-
mation guaranteed by Article 10 of the Convention. In the aforementioned
case, the court recognized the right to access public documents.’” Such atti-

3% Hammer v. Belgium, (App. no. 21861/03), point 81.
35 Ibid. point 82.

3¢ Krsti¢, 1. (2012). Zastita Zivotne sredine u jurisprudenciji Evropskog suda za ljud-
ska prava. Pravni zivot, no. 9, 659—660.

37 Tarsasag a Szabadsdgjogokért v. Hungary, (App. no. 37374/05), 14. 4. 2009.
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tude of the court results in the recognition of the right to access environmental
information in administrative proceedings and administrative disputes.

The right to life

The right to a healthy environment is linked by the European Court of
Human Rights to Article 2 of the European Convention on Human Rights,
which guarantees the right to life. In the case of Oneryildiz v. Turkey of
November 30, 2004, the petition was filed by the petitioner whose apartment
was built without authorization on land surrounded by a garbage dump that
was jointly used by four district councils. A methane explosion occurred in
1993, and on that occasion, the waste that erupted from the pile engulfed more
than ten houses that were located below it, including the house of the peti-
tioner, who then lost nine close relatives.*®

The petitioner complained that no measures were taken to prevent the
explosion despite the fact that the expert’s report drew the authorities’ atten-
tion to the need to act preemptively, as there was a high probability of an
explosion occurring. The European Court of Human Rights considered that
in the specific case the right guaranteed by Article 2 of the European Con-
vention on Human Rights was violated in its material part, due to the lack of
appropriate activities to prevent the accidental death of nine close relatives of
the petitioner. In addition, the court considered that Article 2 was violated in
the procedural part due to the lack of adequate legal protection protecting the
right to life. In this regard, the court noted that the Turkish government did not
provide the residents of the poor neighborhood where the petitioner lived with
information about the risks they were exposed to while living there.

The protection of the right to a healthy environment was linked to the
right to life in the case of Budayeva and others v. Russia. In July 2000 the town
of Tirnauz in the mountain district of Mount Elbrus in Russia was destroyed
by a landslide in which eight people died or were injured, including the first
petitioner. The disaster caused both physical and psychological consequences
for the petitioners who also lost their homes in it. They claimed in their peti-
tion that Russian authorities had failed to mitigate the effects of the landslide
and to conduct a judicial investigation into the disaster.*

3% Press Unit of the European Court of Human Rights. (2023). Factsheet — En-
vironment and the ECHR. Retrieved on November 10, 2023, from https://www.echr.
coe.int/documents/d/echr/fs_environment_eng#:~:text=Even %20though %20the %20
European %20Convention,may %20be %20undermined %20by %20the

39 Ibid.
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The Court considered that in the specific case there was a violation of
the article 2 of the Convention in its essential part, due to the failure of the
Russian authorities to protect the life of the husband of the first petitioner and
he petitioners and residents of the city from the landslide that predicted great
damage to their city. In addition, the court considered that there was a vio-
lation of Article 2 within its procedural part, due to the lack of an adequate
judicial investigation of the accident. The issue of Russia’s responsibility for
the Tirnauz accident has never been investigated or questioned by any judicial
or administrative body at the national level.*°

CONCLUSION

Environmental protection and promotion of measures to prevent envi-
ronmental threats is one of the most important goals of the European Union.
Although a large number of documents guaranteeing the right to a healthy
environment have been adopted at the level of the Union, such a right is not
included in the European Convention on the Protection of Human Rights.
However, it should be borne in mind that the Convention was adopted in
1950, and that the mentioned right is a right of the third generation, and that
it was first mentioned in the final Declaration of the United Nations in 1972,
adopted at the final conference held in Stockholm. According to the men-
tioned document, it is possible to supplement the provisions of the European
Convention with a new protocol that will include the right to a healthy envi-
ronment among the rights guaranteed by the Convention. The first attempt to
adopt such a protocol from 2009 did not give adequate results, while the next
steps towards its adoption were taken in 2021. Based on the analysis of its
provisions, it seems that the views contained in the verdicts of the European
Court of Human Rights have been implemented in the Draft Protocol to the
European Convention on the Protection of Human Rights from 2021. As the
said Convention does not expressly guarantee the right to a healthy environ-
ment, it is protected by the extensive interpretation of its provisions by the
European Court of Human Rights, which guarantee the right to life, the right
to unhindered enjoyment of one’s property, the right to private life and corre-
spondence or freedom of expression. Of course, in such a way it is possible to
influence legislation at the national level and case-law of countries that have

4 Press Unit of the European Court of Human Rights. (2023). Factsheet — En-
vironment and the ECHR. Retrieved on November 10, 2023, from https://www.echr.
coe.int/documents/d/echr/fs_environment eng#:~:text=Even %20though %20the %20
European %20Convention,may %20be %20undermined %20by %20the.
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ratified the Convention. Some of the positions contained in the verdicts of the
European Court of Human Rights, such as the right to access environmen-
tal information in administrative proceedings and administrative disputes, are
contained in the Draft Protocol to the European Convention. The adoption of
the mentioned document would establish the basis for making decisions of
the European Court in relation to the violation of human rights resulting from
harmful effects on the environment. This would enable the eventual determina-
tion of a violation of rights, regardless of whether or not there was a violation
of another right.

However, it should be emphasized that even until then it is possible to
obligate the states to pay compensation for the violation of another right that
is related to the right to a healthy environment. Therefore, it should preemp-
tively influence the competent authorities at the national level to refrain from
activities that cause damage to the environment, as well as to take all available
measures to prevent the occurrence of harmful consequences.
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MIPOMEHWUTHU CTama M YCJIOBU Y XHMBOTHOj cpeanHu. EduxacHocT
MIPEKpIIajHONPAaBHE 3aLITUTE aHAIM3UPaHa je y TpH npasua. Hajmpe
je pa3mMoTpeH obum npomnucaHux aena. Ca apyre cTpane, mocMarpan
j€ M HOTIyHH W30CTaHaK MPONKCUBama oapeleHnx paamy yemepe-
HUX MIPOTHB KUBOTHE CPEIHHE, Kao mpekpiuaja. /lame je pasmMoTpen
KBAJIUTET CaMHX MPEKPIIAjHUX OAPEAOH, a HapOYUTO Y HOIIELY
HMXOBE JIOBOJbHE OZIpe)eHOCTH y LMJbYy HECMETaHe HPHMEHE O]
CTpaHe YIpaBHUX M CyICKUX opraHa. Haj3ax, maxma je mocsehena
HCXOAMMa MPEKPIIAjHHUX ITOCTYIIaKa Y OJHOCY Ha JeNa Koja Cy yre-
peHa npoTHB XUBOTHE cpenune. Hactojehu na monpunecy nasbem
paszbujamy MHTa O ,,eKOJOMIKHM JEJUKTUMA Kao aennMma 0e3 Kp-
TBE, ayTOPH HABOJE M 00jallImbaBajy /1ejCTBO KOHKPETHHX MOCTIEANIIA
Hajy4ecTaIMjuX NPeKpIIajHUX Aea Kako Ha )KUBOTHY CPEIHUHY, Ta-
KO ¥ Ha J)KHBOT M 3/IPaBJbE YOBEKA.

Kmyune peuu: npexpiuaju, XUBOTHA CPEANHA, IIPaBHA 3allTH-
Ta, MITETHE MOCTIEANIIE

YBOJ

VY oKkBHpY Ka3HEHE 3allITUTE KUBOTHE cpeauHe y CpOuju 3aKoHOmaBaIl
MPONHCYje KPUBUYHOIIPABHY W TPEKPIIAjHONPABHY pPEaklnjy, Ka0 U pearo-
Bamke Kpo3 mnpensuleHe mpuBpenne npecrtymne. Opesbak — kaszuene oopedoe,
KOJH C€ Halla3W Y TOTOBO CBUM IPONMCHMA KOjU PETYJIHITY MaTepHjy )KHUBOTHE
cpeluHe, Mmokasyje Jna je 3a Hajpehu Opoj MpOTHUBIPABHOT TOHAIIAKA/TIPOITY-
mTama KojuMa ce Kpie oapeade o 3allTUTH JKUBOTHE cpeluHe, npeauheHa
npeKplIajHonpaBHa 3amTurta. [Ipema ToMe, MPONUCHBAKHE U CAHKIIMOHUCAE
3a MpeKpiiaje, KOju Y OCHOBH MPEACTaB/bajy IMOHAIIAKbA W MPOIYIITakha
koja Bpehajy mpaBHM mopenak (Koa TpoMNHMCHBama oipeheHuX Mpekpiiaja
ce mpuMehyje W APYIITBEHa OMACHOCT Kao ratio legis, MaKko je TO CyIITHH-
CKa KapaKTEepPHCTHKA OHHUX JIeJa Koja 3aKOHOJABall MPOIHCYje Ka0 KPUBUYHA),
Hajuemrh¥l je BHJ Ka3HEHOIIPABHOT pearoBama y OOJIACTH 3aIUTHTE JKUBOTHE
cpeaune. Ilpu TOM, y JHTEpaTypu Ce HABOAM KaKO je yIpaBO IpeKpIIajHa
3aIlITHTa [IOCMaTPaHO ca UCTOPHjCKOT acleKTa, y JIy’KeM Iepruoy Ouia jequHa
NpaBHA rapaHifja O4yBama )KUBOTHE CpeIUHE.

Kagna je ped o 3almTHTH KUBOTHE CpellMHE, KAKO je TO WHA4Ye Ciydaj y
cBuM cepama rae ce mpyka 3alThTa OCHOBHHM IPaBUMa YOBEKa, 3aKOHO-
JlaBal] M3][Baja OHA Jelia Koja, YCJIeJ CBOT MHTCH3HTETAa W TEPUTOPHjaTHOT

2 Jomyuh, B., Crankosuh, B. (2016). O ycnocraematy, Te nmorpedama u MoryhHo-
CTHMa JjaJber pa3Boja Ka3HEHOIPaBHE 3aIUTHTE JKUBOTHE cpeanHe. 360opnux Muncimuiiyiia
30 KPUMUHOTOWKA U coyuonowka uciapasxcusara, 35(3), 55-69.
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orcera IMocjieauIa, npeacTaBbajy HajBehy MpeTmy 10 KUBOTHY CPEAWHY H
npensuha MX Kao KpUBHYHA Jielia Koja ynHe nmoceOHy miaBy Baxeher Kpusuu-
Hor 3akoHuka (masbe: K3).> TlpexpmiajHonpaBHa 3aliTHTa KUBOTHE CPEIMHE
HAYEITHO Ce OCTBapyje y MOIIeoy CBHX IPYTUX Jeja Yhje KapaKTePHUCTUKE HE
U3UCKY]Y @ priori KpUBHYHOIIPABHO PEaroBare, OMHOCHO KOJ KOJHX IIOje/u-
HAYHO IIENAHO, MOCIEANIAa KBAHTUTATHBHO U KBAJIUTATUBHO HUjE Y TOj] MEpU
yrpo3uiia Wik NpeCcTaBjbalia OMAaCHOCT IO JKUBOTHY CPEIUHY. Y CKJIamy ca
KPUBUYHOIIPABHUM MPUHIUIIOM ultima ratio, KO HAC C€ KPUBHUYHOIIPABHUM
onpendama mponucanuM y miaBu XXIV K3 3amrurta npyxa cnenupuuHIM
JielMMa Koja ce OJIHOCE Ha IPOTHBIIPABHY HM3IPajiby M CTaBJbambe Yy IOTOH
o0jekara koju 3aralyjy >KMBOTHY cpeluHy, omrehema objexara KOju CIyxe
3alITUTH YKUBOTHE CPEIMHE, HEJ03BOJbEHY HU3IPajiiby HYKJICAPHHX IOCTPO-
jema, JIOK ce KOJ OCTalHX Jiefla TPAXKH Ja je Mociequlia HelpaBa 0CTBapeHa
,,y Behoj Mepu wim Ha mmpem npocropy ™. [lopea Tora, ”HKpUMHHAIIMjaMa U3
raBe XXIV K3, kao HU oapendama CriopeqHOr KPUBHYHOT 3aKOHOJIABCTBA,
HHUCY oOyxBaheHa IITeTHA MOHAIIaka Koja ce cacToje y UMHCHjaMa Oyke, IITO
j€ HapOYHTO Ba)KHO y TIOIVIEAY BENIWKHX IpajoBa Kakas je beorpan.

[Ipupona mpexpmiajae 3aITHTE IPYIITBEHO-EKOHOMCKHAX OJHOCA, Kao U
OWTHE KapaKTEePUCTHKE MPEKPIIajHOT MOCTYIIKa, MOApPa3yMeBa ce, y 3Ha4ajHOj
Mepu OONUKYjy W YCJIOBJbABajy IPEKPIIAjHOIPABHY 3aIUTUTY JKUBOTHE Cpe-
IuHEe. Y TOM CMUCITY MPHUCYTHA j€ Oughy3HoCili HOPMHU, 1A TAKO U MPEKPIIajHIX
CaHKIIMja Koje ypehyjy oOmact >kxuBoTHE cpenune, Oynyhu na, mopen cucrem-
CKOT Iporuca, 3aK0oHa O 3aIITUTH KUBOTHE CPEAUHE, TOCTOJH HU3 CEKTOPCKUX
Iporuca, Mpy Yemy ce rmoceGHO MUCIIH Ha 3aKOHe, ajiu ¢y 3a rpaj beorpasn 3na-
YajHU U3BOPH ,,eKOJIOLIKOT MpaBa’ v ypende 1 oflyKe Koje TOHOCE HAJIeKHU
rpajcku opranu. OTyaa je ajapecariMa eKOJIOMIKAX HOPMHU, Kako (pU3NYKHM U
IPaBHUM JIMIMMa MOTYMHEHIM KOHKPETHO] JYPUCANKIN]U, TAKO M OpraHuMa
KOjH C€ CTapajy O MPHUMEHH INPOMKCa, Y 0BOj 00JIACTH HEKajJa U3y3E€THO OTe-
KaHO Jla yomTe OyAy YIO3HATH ca MocTojameM oapehennx Hopmu (obaBesa,
3a0paHa W TCIL.), @ U y CUTYallju KaJia Cy ca BHUMa YIIO3HATH, 9eCTO ce 300T
CHeM(PUIHOCTH MaTepHuje JeliaBa Ja JoJla3d J0 HepasyMeBama caapxkaja
mpaBa 1 o0aBe3a koje Hopme Hamehy. Moske ce, y TOM CMHIICY, U3BECTH 3aKJbY-
yak Ja BehnHa mpekpiiaja y o0JgacTH )KUBOTHE CPEIUHE Cliajia y KaTeropujy
mala prohibita, nako ce y TOKTPHHHU Halla3e CTABOBH JIa ,,eKOJIOIIKHU JICTHKTH
CBE BHIIIE ITOTIPUMAajy 0Opuce Kareropuje mala in se,* mto ce umak, umajyhu y

3 Kpusuunu 3axonux (Cmyorcoenu 2nacnux PC, 6p. 85/2005, 88/2005. — wucnp.,
107/2005. — wucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u
35/2019).

4 Bell, S., McGillivray, D. (2006). Environmental Law. Oxford, New York: Oxford
University Press, 6th Edition, 281.
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BUJY U3paKeHy APYLITBEHY ONIACHOCT KPUBHYHHUX JEJIa, IPe cBera OJHOCH Ha
KPUBUYHOIIPABHY 3aIUTHTY )KUBOTHE CPEIHHE.

HauenHo ce y JOKTPUHHU 32 Ka3HEHY peakuujy y o0JacTu mpekpiuaja
Besyje (penaTuBHa) OuChYHKYUOHATHOCHE TIOCTYTIKA, KA0 KapaKTEPUCTHKA Koja
je y3pOoKoBaHa NPHPOJOM MpeKpIaja U HHXOBOM 3acTyIUbeHOIhy y CTpyK-
TYpH Ka3HEeHe peakiuje. Y MCXoay, 4ecT je ciIydaj la MHOTa IpeKpllajHa jena
HUKaJa ¥ He Oyly IpHjaBJbeHa, a U ako Oyxy, 4ecTo Joyasu 10 o0ycTaBibamba
MOCTYIKA YCJIe/l HacTymnama 3actapesiocT. CynpoTHO H3HETOM CTaHOBHILTY, Y
JIOKTPHUHU je MPUCYTaH U CTaB Ja je MPEKpIIajHOIPaBHA 3alITUTa, 0e3 063upa
Ha obnact, Onmaka, anu U epUKacHUja Of KPUBUYHONpaBHE, uMajyhu y BUay
mojeTHOCTaBbeHe opMe TOCTyNama, Kao MTo je, MpuMepa paad, MoryhHOCT
M3/1aBama NpeKpIIajHuX Hajora.’

HOPMATHUBHE NNPETIIOCTABKE
HPEKPINAJHOIIPABHE PEAKIIMJE ¥ OBJIACTH
KUBOTHE CPEAUMHE HA TEPUTOPUJU I'PAJJA BEOT'PAJTA

VY nomahioj muteparypu® ce MCTHYE KaKO MaTepHjajHH OCHOB 3a MpPO-
MHCUBaKE MpEeKplIaja y 00JacTH KUBOTHE CPEIMHE I0JIa3H O]l HOPMHU Koje:
1) ycrmocTaBibajy €KOJIONIKa TpaBa; 2) YCIOCTaBJbajy SKOJOIIKE BPEIHOCTH;
3) exosotke obaBe3e; 4) €KOJIONIKE OATOBOPHOCTH.

Baxehum 3akorHom o mpekprrajuma® (masse: 30I1) (wn. 4, ct. 1) mpen-
BHU)EHO je Jla ce OHM MOTY NPONMHUCHBATH 3aKOHOM HWJIH YPeaOOM, OJIHOCHO
OJUTYKOM CKYIIIITHHE ayTOHOMHE IOKpajuHe, CKYIIITHHE OIIITHHE, CKYII-
HITHHE TPaja U CKyIuTHHe rpaja beorpana.

5 Crajuh, Jb. (2018) Ilpakca Ilpekpmiajuor cyna y HoBom Cany y obmactu 3a-
LITUTE )KUBOTHE cpenune. 36opnux paoosa IlpasnoZ paxyniteiia y Hosom Cady, 52 (4),
1503-1505.

¢ Buan peunmo: Jonmyuh, B. (2014). EKONOIIKA JETMKTH W Ka3HE: CTBAPHO W MO-
tpedHno. Y: Kpon, JI. (yp.), llpecitiyii u xasna: de lege lata et de lege ferenda. beorpan:
WHCTUTYT 32 KpUMUHOJOIIKA U COLUOJIOIIKA UCTpaKuBamwa, 165-174.

" majyhu y Buay mocCTOjambe Havena CyNCHAMjapHEe OATOBOPHOCTH MpeMa KOjeM:
JpXKaBHU OpPraHH, y OKBHPY CBOjUX (pMHAHCH]CKMX MOTYWHOCTH, OTKJIamajy MOCIEANIe
3araljuBama JKMBOTHE CpPEJMHE U CMamema INTeTe y cilydajeBHMMa Kaja je 3araljupady He-
MO3HAT, Ka0 M KaJa LITeTa MOTHYe ycien 3arahuBama JKMBOTHE CPEJUHE M3 M3BOPA BaH
teputopuje Penyonuke Cpouje, koje je mpeasuhero wi. 9. Baxeher 3akoHa O 3aIUTHUT XKHU-
BOTHE CpEJMHE, jacHO je Ja He Tpeba MelIaTH ojMOBe ,,eKOJIOMIKe 00aBe3e™ H ,,eKOJOIIKE
OJTrOBOPHOCTH .

8 3akon o npexpruajuma (Cuyocoenu cnacnux PC, 6p. 65/2013, 13/2016, 98/2016. —
omryka YC, 91/2019, 91/2019. — ap. 3akonH u 112/2022. — omryka YC).
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CHcTeMCKH 3aKOH Y OBOj OOJIACTH je 3aKOH O 3allTHTH >KMBOTHE Cpe-
nuHe. To U3 pasznora WTO OH MPOMHKCYje: a) PyKOBOAHA Havena; 0) aeduHuie
OCHOBHE TIOJMOBE Y MaTepHju 3allTUTE >KUBOTHE CPEJMHE; B) Jaje HadelaH
ONMUC W KOHKPETHU3yje 3AIUTHTHU 00jeKaT, OJHOCHO THUITUYHE IITETHE AKTHB-
HOCTH; T) W Haj3aJ, Ha 0COOCH Ha4yMH npeaBuha HHCTUTYTE KPHUBHUHOT
MaTepHjaTHOT MPaBa.

a) 33XXC npoknamyje 11 Hauena 3amTUTe )KUBOTHE CPEAUHE Off KOJUX CY
3a OBy T€MY HapOYHMTO Ba)KHA Hadella: 002080pHOCTiU 3a2ahueaua u mezZo06oZ
iipasnoZ credbenuxa u cyiicuoujapue 002osoprocinu. [IpBo Ha4eII0 je OCHOBHO
MaTepHjaIHO IMOJIa3HINTE 33 MPOIHMCHBAKE MpeKkpinaja Oynyhu na nmpoxiamyje
OITOBOPHOCT MPAaBHOT WX (DPU3WYKOT JIHMIA KOje CBOJUM HE3aKOHUTHM HIIH
HEeHCIPaBHUM aKTUBHOCTHMa JIOBOAHM 0 3aralema jkuBoTHE cpenune. Hesa-
KOHUTE aKTHBHOCTH C€ y IaTOM KOHTEKCTY MOTY TYMauHWTH Kao OHE Koje ce
CYIPOTCTaBJbajy 3aKOHCKO] HOPMH, JIOK OM HEHCIIpaBHE aKTHMBHOCTH Tpebaio
TYMa4uTH Kao OHO JICNIOBAa-¢ WM TPOIYIITame KOje je Y CYHpOTHOCTH ca
KaKBHM TCXHHYKUM IPAaBHIMMa (IIPABHJIMMA ITOCTYIKa MPOU3BOJHHX IPO-
eca, mpormeca ojajarama OTHajga W TCJI.) Koja Cy IpeAaBul)eHa M mpomucaHa
KaKBUM MPAaBHUM aKTOM (ypeadoM, OJTyKOM, IPABUIHHUKOM. .. ).

0) OBze je ox HapouuTor 3Ha4aja onpehuBame nojma ,,)KHBOTHA CpeinHa“
kojy ui. 3, ct. 1, T. 1. 33KC nedunnire kao cKyn IpUPOJHUX M CTBOPCHHUX
BPEIHOCTH YHjU KOMIUICKCHH Mel)yCOOHM OJHOCH YHMHE OKPYKEHE, OTHOCHO
IpOCTOp U ycroBe 3a uBOT.' MicTiM unanoM ce aeduHuMIIe U 1mTa moapasy-
MeBa 3aralBame JKHBOTHE CpeIWHE, OIHOCHO HHU3 ,,0MEpPaTUBHUX MTOjMOBA
Kao IITO Cy OIacHe MarepHje, eMUCH]ja, OTIa] UTI.

B) majyhn y Buny na y somaheM mpaBHOM CHCTEMY HE TTOCTOjU IToceOaH
neo MatepujanHonpaBHux oapenou 3011, rme 6u npekpiiaju OWiIM CBPCTAaHU
IpeMa 3alITUTHOM OOjeKTy, jacHO je JAa je 3a pa3luKy OJf KPUBHUHHX Jela,
KOJI TIPEKPIIajHUX 3HATHO TEXKE YTBPIUTH 3alITHTHU 00jeKar. 3aTo mpuMepa
pamu [Ipekpmajuu cyn y beorpany, decto npekpiiajHe NOCTyIKe KOjU ce Boje
ycIen TOBpe/ie 3aKOHA WK TIPOIHCa KOjH C€ THIY MaTepHje 3aIlTHTE )KUBOTHE

® TepMHH ,,HEHCIIPaBHE aKTUBHOCTH CE YMHH Ka0 HEJOBOJBHO jacaH, ra Ou Mokja
6m0 60Jbe 3aMEHUTH I'a TEPMUHOM ,,[IPOTUBIIPAaBHE  aKo ce Bel Xohe yYMHHTH JAUCTHHK-
1Fja O OHMX KOje ce HE3aKOHMTO, jep Cy CyNpOTHE 3aKOHCKMM HopMmama. To u3 pasiora
IITO CE€ MPaBHA OATOBOPHOCT Y HAJIIHPEM CMHCITY, MOXKE YCIIOCTABUTH CaMoO y CIIy4ajy Mo-
BpeJie MPaBHOT MPaBHIIa.

'V crpaHOj IMTEpaTypH ce Tako HABOAM 1a YCIOBE 32 YOBEKOB JKHBOT Ha 3€MJBU
onpehyje mMel)ycoOHH OIHOC TPH KOMIIOHEHTE Koje ce Mel)ycoOHO MpokuMajy: MpUpPOI-
Ha cpenuHa, APYIITBO W eKOHOMHja. Bumm o tome Bume y: Yeremeyev, 1., Dychko, A.,
Remez, N., Kraychuk, S., Ostapchuk, N. (2021). Problems of sustainable development of
ecosystems. In /OP Conference Series: Earth and Environmental Science (Vol. 628, No. 1,
p. 012014). IOP Publishing.
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cpenuHe, IMOJABOJC IO/ MpeKpiaje mpoTuB npuspene.'! OBa OKOIHOCT HeMa
caMO TEXHWYKH WM TCOPHJCKH KapakTtep, Beh Moke mpou3BecTH W OUTHE
MaTepHjaTHO-IIPOIIECHE MOCIENUIIEC KOje ce, PEUMO, THUY HACTYIamka 3dciid-
penocitiu iipekputajroZ iociuyika."

33XKC Tako wi. 22—-32. npakTU4HO NpeaBHuha aa ce HeroBUM HOopMama
00e30ehyje 3amrrura: wna u zemmuwiita, 600a, 6azodyxd, wyma, ouocgpepe u
ouoousepsuitieitia, (nope u ayue, Te ypehyjy nurama ipomeilia ipumepaxa
ousmwe prope u gayre, oflacHux mailiepuja, yiupassarsa oliadom, 3auiiuitia
00 Oyke u eubpayuja u sawituitie 00 3pauera. [lopen Tora, i 10. 33KC
npeaBubha na ce 3alITUTa KUBOTHE CPEAMHE MpYyXKa U APYTHM (CEKTOPCKUM)
3aKOHHUMA ¥ JIPYTUM MOA3aKOHCKHM aKTHUMA.

r) 3a pasnuky o7 K3 kojum ce 00jeKTHBHA OATOBOPHOCT CaMO M3y3€THO
npensuha, wi. 103. 33)KC ce npomnucyje na 3araljuad Koju mpoy3poKyje 3ara-
heme KUBOTHE CpelnHE OAroBapa 3a HACTANY INTETYy IO HAYCIY oOjexiiiugHe
002060pHOCTHU, TIITO j€ O BEIUKE BaYKHOCTH, HAPOUNUTO Y CMUIICY OHHUX Jeia
KOJI KOJUX C€ CYOjeKTHBHH JIONIPUHOCH TEXE ypauyHaBajy, uMajyhu y Bumy
KOMIUIEKCHOCT palibl U yTBphUBama Mmociieana.

[Ipema 33XKC, 3a mpekpiiaje MOTY OAroBapath (U3WYKO JIUIE, TMpe-
Iy3eTHUK, NPaBHO JIUIE, T¢ OArOBOPHO JHIE y IpaBHOM Jmny. JlomartHo,
3aKOHOJABAIl jeé MCKOPUCTHO MOTryhHOCT Kojy mpeaBuha 3akoH O IMmpeKpiua-
jumal® ma je mpeaBHIEO W MPEKPIIajHY OArOBOPHOCT POJMTEIhA, CTapasala,
OJHOCHO OJTOBOPHOT JIMIIA Y OPraHy CTapare/bCTBa, ako 300r MPOIyIITamba
Jy’)KHOT HaJ30pa Haj MaJIOJIETHUKOM, OH YYMHHU onpeheHe mpekpiiaje Koje
nponucyje 33XKC.

VY un. 117. 33XKC, npornmcano je 13 mpekpiiaja Koje MOXe YYHHHTH
MPaBHO JIHMIIE, TIPH YeMy je¢ 3a CBaKH O] IHbHX IPOMMCaHa HOBYAHA Ka3Ha y
pacriony ox 500.000 mo 1.000.000 guHapa, MOK ce OATOBOPHOM JIHILy MOXKE
u3pehu HoByaHa KasHa y pacrony ox 25.000 mo 50.000 nunapa.'* Hapeanum
wi. 117a. nmponucano je 17 npekpiuaja Koju MOTy OMTH M3BPIICHU Of] CTpaHe
MpeAy3eTHHUKA, MIPH Y€MY je 3a CBAKH OJ] HbUX IPOIUCAHA HOBUAHA Ka3zHA y
pacniony ox 250.000 mo 500.000 aunapa, nok cxonuo wi. 118. 33XKC, ¢puznuko
JIUIIe MOYKEe YYMHUTH YETHPHU MpEKpIlaja 3a Koje ce MPOIMUCYje HOBUYAHA Ka3Ha
y pacrnony oz 5.000 mo 50.000 nunapa wim ka3Ha 3arBopa no 30 nana. Hajzan,
ompenoom ui. 119. 33XKC exkcrmMiuTHO ce Mponucyje MpeKpIiIajHa 0aroBop-

" Buau npenmer IIp. 93342/2018, Tlpekpurajuu cyn y beorpany.
245 84, ct. 5. 30IL
3. 72. 3011

¥, 117, cr. 2. 33)KC nponucyje 1a ce HoBUaHa Ka3Ha Moxe u3pehu y cpasmepu ca
BHCHHOM NPUYHILECHE IITETE WIN HEU3BPIIEHe 00aBe3e, BPEJHOCTH pode WM IpyTe CTBAPH
KOja je TpeMeT MpeKpliiaja, a HajBHIIE 10 ABAJECETOCTPYKOT H3HOCA TUX BPEIHOCTH.
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HOCT OJTOBOPHOT JIMIIa y OpTaHy yIpaBe, jeIUHHIM JIOKAIHE CaMOyIpaBe,
OJTHOCHO OpraHm3allyje Koja BpIIM jaBHa oBiamhema u To 3a 17 mpekpiiaja
ca 3anpehieHOM HOBYaHOM Ka3HOM y pactony ox 25.000 go 50.000 aunapa.'

VY ciyuajy mpaBHOT JIMIa U IpeAy3eTHHKA Y3 Ka3Hy ce Moxe u3pehu
U 3awiliuitina mepa 3abpane 8puierba OelaiiHociiu 00 itpu 2o0une, 0K ce
OITOBOPHOM JIMITy Y HPAaBHOM JIHIY, OJHOCHO y OpraHy yIpaBe, jeIHHUIIH
JOKaJHEe CaMoyIpaBe, OJHOCHO OpraHH3alHdje Koja BPIIU jaBHA OBIamrherma
MOke m3pehw W 3aqwitiuitina mepa 3a06pane épuierba oopehenux Hocrosa y
wpajarvy 00 jeonwe Zodume.'® Y cBakoMm Citydajy, MOXKE Ce y3 Ka3Hy uzpehwu
U 3awinuitina mepa o0y3umarba ipeomeilia Koju ¢y HamereHu unu yioiipe-
Omenu 3a uzgpuierbe fpekpulaja unu ¢y HAciany uiu ipudasvenu wecosum
uzepuierbem, OCUM y CIIydajy IpeKplliaja Koju BPIIH OATOBOPHO JIUIIE Y OpraHy
yIIpaBe, jeIUHHUIN JIOKAJTHEe caMOyIpaBe, OJHOCHO OpraHH3alHje Koja BPIIU
jaBHa oBJamhema.

[Ipernenom 6uha ykynHo 51 mpekpmajHor jgena nponucanux y 33XKC,
npuMehyje ce na je BehuHa MPakTHUHO aOMUHUCIUpAiliu6HOZ KapaKTepa u Ja
Ce CBOJM Ha HEJIOCTaBJbale I0JaTaKka HaJIeKHUM opraHuma. IIpekpiuajHu
nenukty U3 33KC koju mpuMapHO IITHTE E€KOJIOUIKE BPEAHOCTH U MOTY C€
CMaTpard T3B. ,,[IPAaBUM EKOJIOIIKHUM MpeKpInajuMa‘“’ 3anpaBo cy caMo OHH
nporucand wi. 118, ¢t. 1. u ct. 2. 33XKC , ynju yuyuHmIan Moxxe OUTH caMo
¢usnuko auine. CeKTOPCKH 3aKOHH Y OBOj OOJIACTH, MOMYT PEeIUMO 3aKOHA O
yrpaBsbamy ornagom,'® 3akona o Bogama'® wim 3akoHa O 3aIITHTH Basmyxa,>
takohe mponwucyjy Behu Opoj ,,HempaBUX EKOJOIMIKHUX Ipekpmaja“ oapehyjyhu
MPOMYIITAkE JIa CE CauuHe opel)eHu mporpamMu Win aa ce u3Bple o0yke, Kao
paamwy Mmpekpiaja.

15 Viiopenu Hip. ca wi. 215. 3akoHa 0 BoJaMa KOju U3pHYMTO NpeaBul)a npekpiiajHy
OJIFOBOPHOCT BOJHOT CAaHUTAPHOT M MHCIEKTOPA 3a 3alITHTY KMBOTHE CPEIHMHE Y CIlydajy
Jla yauHe oxpeleHu mpekpaj.

16 3akoHOM 0 BOJ[aMa MpeABUlEHO je 00asesHo U3pUIahe 3alITHTHE Mepe (PU3HIKOM
Iy 3a npekpiraj u3 wi. 212, cr. 1, . 22a.

7O mpaBUM ¥ HETPaBUM EKOJONIKMM JCIUKTHMA BUAM BHUIIEe KOa: Stevanovié, A.
(2020). Environmental Crime: Criminological Reflections. In: The Criminal Law Protection
of our Common Home: 7th AIDP Symposium for Young Penalists, 99—112.

18 3akoH 0 ympasibawy ornanoMm (Cmyocoenu Znacnux PC, 6p. 36/2009, 88/2010,
14/2016, 95/2018. — np. 3akoH u 35/2023).

19 Bakon o Bomama (Cuyocoenu Znacnux PC, 6p. 30/2010, 93/2012, 101/2016,
95/2018. n 95/2018. — ap. 3aKoH).

20 Bakon o samtutu Basayxa (Cunyocoenu nacnux PC, 6p. 36/2009, 10/2013. u
26/2021. — ap. 3aKoH).
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HopmaTtuBHu oxkBHp rpana beorpaga

3aKOHOM O IJTABHOM TPajy,’' YCTaHOBIbEHE CY HAJJIEKHOCTH Tpaja beo-
rpaga.”? HamiexXHOCTH Koje ce TWdy mpaBa M obaBe3a y OOJNACTH 3allTHTE
’KMBOTHE CPE/IMHE CYy: aKTHBHOCTH Ha IJIaHy CMamerha PU3nKa ol KaracTpoda
U yIpaBJbamhe¢ BAaHPEAHUM CHUTyallMjaMa, y CKJaay ca 3aKOHOM KOjHM Ce ype-
hyje cmameme pu3nka o KaracTpoda M yInpaBibalkbe BAaHPESTHUM CUTYaIlHjama;
ypehuBame OMMITHX YCIIOBa 3aIITUTE, HAUMHA TION3aka U OpKaBamka, 00HOBE
VHUIITEHUX JaBHUX 3€JICHUX TOBPIIIMHA U BOl)ee MoIaTaka O jaBHUM 3€JICHUM
MOBPIIMHAMA; YIIPaB/hakbe KOMyHAJTHHM OTIIAJ0M, OMHOCHO FETOBUM OJIara-
BEM Ha TEPUTOpPHUjU Tpaga beorpama, moHomeme IporpaMa Mepa MpPEeBeHITH]e
CTBapama OTIaja Of IUIACTUYHUX Keca, ca IIAHOM 3a E-eTOBO CIIPOBOheme;
onpehuBame nenmoBa obane M BOAHOT MPOCTOPA Ha KOjHMa C€ MOTY TPaJHUTH
XUIPOTEXHUYKU 00jeKTH, MOCTaB/baTH IulyTajyhu 00jeKTH M NpUBE3UILTA 3a
gaMIle, OMHOCHO MECTa 3a pacrnpemy OpoIoBa, YCIOBE M HAYMH MTOCTABIbAha
wiytajyhux o0jekata W mpuBE3HINTA 3a 4Yamlle, YKJbydyjyhu u3naBame ojo-
Opema 3a BUXOBO MOCTABJbAE M BPIICHE HAI30pa y 00IacTH BOJOIPUBPE/E
Kao M HajJ KopuinhemeM MecTa 3a MOCTaBJbambe MIyTajyhux objekara U mpu-
BE3MIINTA 32 YamIle, y CKJIaay ca 3aKOHOM KojuM ce ypelyje xopumiheme Boja
W BonHU caoOpahayj.

Un. 25. Craryra rpaga beorpana,” KOHKpeTH30BaHE Cy HaJJIEKHOCTH
rpana beorpana, usBenene u3 Ycrasa,>* 3akoHa O JIOKAJHO] CaMOYMpPaBu,> Te
3akoHa 0 TIIaBHOM Tpany. Tako ce rpan beorpam crapa o 3alITUTH JKUBOTHE
CpeaMHe, JOHOCHU MporpamMe Kopuirhema i 3alITUTE PUPOIHUX BPEIHOCTH U
mporpaMe 3alITHTE YKUBOTHE CPEAMHE, OJHOCHO aKI[MOHE M CAHAIMOHE IUia-
HOBe 3a TepuTopHjy I'pama, y ckiamy ca CTpaTeliKiuM JOKYMEHTUMA M CBOjUM
HHTEepeCcHMa U Crelu(pUIHOCTIMA U YTBphyje MOCeOHy HAaKHAMY 3a 3aIlTUTY
u yHanpeleme KUBOTHE CpEIMHE; OpPTraHu3yje 300XUTHJEHCKY CIykO0y 3a
obaBJparbe IMOCIIOBA XBaTama W 30pUIbaBarba HAMYIITCHUX JKHUBOTHEGA Y
MPUXBATUIIUILTE 3a KUBOTUILC, HEIIKOAJbUBO YKIIAkhalbe JICHICBA YIUMHYIUX
KUBOTHA M BBUXOB TPAHCIIOPT JI0 00jeKTa 3a CaKyIUbamke U TpeTMaH; ypehyje
HauuH Kopuiihema W ynpaBibakha M3BOPUMA, jaBHUM OyHaprMma U decMama;
W3J1aje BOAONPHUBPEIHE yCIIOBE, CAIJIACHOCTH M JIO3BOJIE 3a 00jekTe yTBpheHe

21 3akon o miaBHoM Tpany (Cuyowcoenu Znacnux PC, 6p. 129/2007, 83/2014. — np.
3akoH, 101/2016. — ap. 3akoH, 37/2019. u 111/2021. — gp. 3aKoH).

22 Bugu wi. 8. 3aKOHa O [IaBHOM rpajy.
2 Craryt rpana beorpana (Cryorc6enu aucii Zpada beozpaoa, 6p. 39/2008).
24 Veras Peny6nuke Cpouje (Cnyowcoenu Znacnux PC, 6p. 98/2006 u 115/2021).

23 3akoH 0 JiokasHoj camoymnpasu (Cayocoenu Znacnux PC, 6p. 129/2007, 83/2014. —
np. 3akoH, 101/2016. — np. 3axon, 47/2018. u 111/2021. — np. 3aKoH).
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3aKOHOM; ypeljyje W opraHmsyje BpIICHE IOCIOBA Y BE3H ca JpPKameM U
3amTUTOM JoMahMX M er30THYHUX KHUBOTHIA. [ pang beorpax mopen Tora mpo-
MUCyje TpeKpIiaje 3a MoBpeje MPOIMca M3 CBOje HAJJICKHOCTH, a 00pasyje
WHCIICKIUjCKe CITy)KOe W BPIIM MHCHEKIIM]CKH HAI30p Hall W3BPIICHHEM IIPO-
mUca M IPyTUX ONINTHX akara u3 HajiexkHoctu ['pana.

CkyntuHa rpaga beorpana je ycpajana Buie Opaiyka Kojuma Ccy ce
peryimcana muTama Koja Cce y HAjIIUpeM CMECIY THUYY 3allTUTE >KUBOTHE
cpenune. Tako je perumo ox 2019. roqune Ha cHasu Oulyka O yNpaBibamby
KOMYHAQJTHUM, MHTEPHHM H HEOMACHHM OTmaaoM.”® Y neiny Koju caapiu
Ka3HeHe ojpende oBa Omyka mpeaBuha 52 mpekpinajHa Jenna 3a Koja Bake
HCTEC HAIlOMEHE Kao M y CIIydYajy aHAJM3HPAHUX Ka3HEHUX (IIPEKPINajHUX)
onpenou 33XKC, ¢ tum na npekprraju w3 OIuTyke BUIIE HArMBbYy Ka KaTero-
pHju ,,IpaBUX eKOJIOMKKMX Jnenukara™. Oj 3Havaja je u Ouryka o ofBohewmy n
npeyuninhaBamy aTMOCPEPCKUX U OTHAJIHHUX BOJAa Ha TepUTOpHju Tpana beo-
rpama®’ oymyhu na caapyku 80 mpekpiuajHux gesa.

Opranu3anmoHu acmeKkT

Cylcky BIacT y oOJIaCTH TpeKpllaja Ha TEpUTOpPHUjU Tpana beorpana
Bpme: Ilpexpmajun cyn y beorpany ca mompydnum onmessemuMa, [Ipexp-
majHu cyn y MItafeHOBIy ca MOAPYYHHM oOnesbemeM, [IpekpiiajHu cyn y
O6penosiry, Te Ilpekprrajuu cyn y JlazapeBiy 3a TepuTOpHje HCTOMMEHHX
rpaackux ommruHa. [locTynajyhu cxomHO CBOjUM HAUICKHOCTHMA, IPEKPILAje
OTKpHUBAjy U NpPHUjaBJbyjy (IMOJHOLICHE 3aXTeBa 3a MOKPETAE MPEKPIIajHOT
MOCTYIKa) penyOInYKH U IPaJICKU OPTaHHU, CBAKH Y OKBUPY CBOjUX HAJIEKHO-
CTH, IIPU YEMY CE€ HApPOUUTO UCTUUY HAJJIC)KHOCTH M AKTUBHOCTU ATEHIH]je
3a 3aLITUTY JKUBOTHE CPEIUHE, KA0 M PEHMyOIMYKUX U IPAACKUX HaJJICHKHHUX
WHCIIEKIHja, KOje YeCTO BpIIe U 3ajeIHUYKE, T3B. ,,3pyKEHE akuuje . Y MapTy,
2022. roauHe, y OKBUpPY cUCTéMa MMHHCTapcTBa YHYTpallBUX I10CJIOBA,
(dbopmupana je u JenuHuia 3a cy30Hjambe SKOJOMIKOT KPUMHUHATIA M 3alITHTY
KUBOTHE CPEANHE, Uhja yiora u pyHKIH]ja y Cy30Hjamby €KOJOIIKHUX JeIUKaTa
JOII yBEK, ¢ 003MPOM Ha PEATUBHO KPATKO BPEME O] YCIIOCTaBIbambha, HE MOXKE
OWTH aHaTM3UpaHA.

% Omtyka o yrnpaBibarby KOMyHAIHHM, HHTEPHUM U HeomacHUM otnaaoM (Cuyorche-
Hu quci Zpada Beozpaoa, 6p. 71/2019, 78/2019. n 26/2021).

27 Omiyka o ofiBofjery U npeuninhiaBamy atMOCHEPCKHUX U OTHAHUX BOJA HA TCPH-
topuju rpaga beorpana (Cnyorcoenu nuciti Zpada beozpaoa, 6p. 6/2010. u 29/2014).
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Henocranu HOpMAaTHBHOT OKBHPA
U mpeaio3u 3a ynanpelheme nmocrojeher crama

Henocranm HOpMaTHBHOT OKBHpa C€ HAYETHO OTHOCE KaKO Ha pery-
OruKe, TAKO U Ha IPAJICKE MPOIIKCE, C TUM Ja OU ce MPBUM IIPEe MOTJIA YTy TUTH
KpUTHKA UMajyhn y BUy FbUXOBY IpaBHY CHary u 0OMM IIpeAMETHE MaTepHje
Ha KOjU C€ OTHOCE YIIPABO PEIYOIMYKU MPOIIHCH.

OCHOBHH HEJOCTAaTaK je MOCTOjae BEIHKOT jaza, OJHOCHO HOpMaMma
HETMOKPUBEHOT Jieia u3Mel)y 00IacTH K0joj 3alITHTY TIPY’Kajy KpUBHYHA JIejia U
OHE KOja ce WITUTHU Ipekpiuajuma. Ha jeqnom nmony K3 3abpamyje u npensuba
Kao KpHUBHUYHaA O€jIa OHE CKOJIOMIKH INTETHE aKTI/IBHOCTI/I/HpOHyHJTaH)a, KO
KOjUX Ce IITEeTHA MOCICINIIA jaBiba ) 6efio] Mepu uau Ha wiupem Ipociiopy, TOK
ce Ha JIPYToM [0y, KOjU C€ OJJHOCH Ha IPEKPIIAjHO KaXKbaBambe 32 T3B. eKOJIO-
IIKa JieJia, YIJIaBHOM Ipero3Haje 3a0paHa Mo MPaBULy HelocIeOuuHUX Paambi/
MPOMyILITaka Koje UMajy MPEeTexKHO admunuciupaitiugnu Kapakrep. OnpaBnaHo
j€ KOJI TAKBOT' CTakbha CTBApH [TOCTABUTH [TUTAE CBEHTYaJIHE Ka3HEHE peakKiiuje
Ha OHA MOCTIeTUYHA Jeja KOIl KOjUX ce IOCIeAnIia He OCTBapyje y eefioj mepu
unu Ha wupem fpocitopy Oynyhu na ce moajeaHaka, ako He U UHTCH3UBHHja
EKOJIOIIKA IITETa MOKE TPOY3POKOBATH CYKIICCHBHO, KOHTHHYHPAHOM aKTHB-
Howhy KOjoM ce MOCHeAMla, MOjeJAMHAa4YHO IVIeJaHO, He OocTBapyje y eehoj
Mepu uau Ha wupem fpocidopy. YnHN ce na OM y TOM CMHCIY OMJIO HEOT-
XOIIHO TIPENBUACTU Kao MpeKpIaje oHa Jeine (IpaBa eKOJOIIKa) KO KOjUX Ce
He 3aXTeBa Jia je HeraTHBHA MOCNIe/InIa OCTBapeHa ca BeinM MHTEH3UTETOM U
y Behem 00uMy ummMe Ou ce ,,lIONMyHHUIA* TTocTojeha nmpasHWHA y TIpeKpIajHO-
MPaBHO] 3AIUTUTH XKHUBOTHE CPEIHHE, Y3 MOIITOBAKE NPUHIMIA ultima ratio y
norieny (GyHKIHje U JoMallaja KpUBHYHOIIPAaBHE peakiyje. MUHOpHE mTeTHE
mocJenuie OM u y TOM CIIy4ajy CBaKaKo, CXOMHO IIPAaBHIUMA O Oeny MdloZ
3Hauaja, ocTajane u3BaH cepe Ka3HEHOT pearoBama.

Bucuna 3anpehene ka3He ce 10 paBUITy pa3Marpa y CMHCITY oapehnBama
PEIPECUBHOCTH jETHOT Ka3HCHOT CHCTEMa, il M Kao MPEBEHTHUBHU (BAKTOp y
cMUCITy cy30ujama Jenukara. Y jgomahoj muteparypu ce ca mpaBoOM IOCTa-
BJbA MUTAKE Ja JIU je KPUBHYHO JEIIO Y CBAKOM KOHKPETHOM CIIY4ajy TEKE O
npekpurajHor.?® Tako ce permo HaBoau kako K3 mpexsulja moryhHocT na cyn
OJIpe IpecTaHak Mepe M Ipe UCTeKa BPEMEHa 3a Koje je M3peyeHa, JIOK Cy[
y MPEKPIIajHOM MOCTYIIKY, KaJia je ped 0 U3PEUeHO] 3alITHTHO] MepH 3a0paHe
BpILIEha MMOCIOBA, Ty MOryhHOCT HeMa. HapouuTo je y KOHTEKCTy HOBYAHHX
Ka3HH y OOJNIacTH 3allTUTE YXMBOTHE CpPEIMHE CHOPHA MOTrYHHOCT M3pHUIlama
UCTE Y cpazmepu ca UCUHOM fpudurbene wilieltie unu Heusspuiene obasese,
epedHociliu pobe unu Opy2e cilisapu Koja je ipeomeill ipekpwaja, a Hajeuuie

2 Tako permo: Munuh, W. (2016). la 11 je KpHBHYHO IO YBEK HAjTEKE Ka3HEHO
neno? (I neo). 30opnux padosa Ilpasnoé gaxyniteinia y Hosom Cady, 6p. 3/2016, 937-955.
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00 08adecefliociipyKkoZ U3HOCA WUX 8PeOHOCHiu, TITO TI0 JIOTHII CTBAPH MOXKE
BHIIIECTPYKO MpeBa3uhy MakCUMaHy HOBYAHY Ka3Hy Koja ce Moxke u3pehu 3a
KPUBHYHO 7AeJ0. Mmak, cynoBH y MepHoay Ha KOjU Ce HCTPAKHUBAFHE OJHOCH,
HUCY KOpUCTHIH OBy MoryhHoct, Oynyhu ma Om TO TmOIpa3ymeBajo BEITUKU
Opoj NpOLIECHNX pajith1, 3HAYajHE TPOILIKOBE IMOCTYIIKA M MPOTOK BpEMEHA.

Kana je pey o mpommcaHuM Ka3Hama 3a TIpeKpllajHa Jeia Koja cy y
¢dokycy pana, npumehyjeMo M TO Ja 3aKOHOJABAll HE MPOINHUCYje Ka3Hy paja
y jaBHOM HMHTEpecy 3a eKOJIOIIKa MpeKpiiajHa aena, kako y 33)KC, tako u y
CEKTOPCKHUM 3aKOHHMMA, a MCTa je CHTyaldja U ca APYTHM PEIyOIHIKUAM IOJ-
3aKOHCKHMM aKTHMa, Kao M akTuMa rpaja beorpana. Mako ce Ta moryhHocT He
MOXXEC ONHOCHTH Ha IIpaBHA JIMIA Koja cy Hajuemhwm Moryhm ydwmHMOUHM mpe-
KPIIajHUX EKOJOIIKUX JeJla, CMarpaMo OIpaBJaHUM Ja ce KOJ T3B. MPaBHX
EKOJIONIKUX TPEKpIIajHUX JIeNa, YAjU YIYHHHIIAI MOXKe OUTH (U3UYKO JIUIIE,
Kao IIaBHA Ka3Ha (MM Makap CropeaHa) MpeaBuad MOryhHOCT n3pHLama paja
y jasnom unitiepecy. Takap paj OM CBaKako MOrao Jia YHarpeau APYIITBEHE
KamarmuTeTe 3a OpKaBamke KUBOTHE cpeauHe (Yunrherhe 3eeHNX MOBPIINHA,
BOJICHUX TOKOBA M TOBPIINHA, IIyMa U CJ.), @ YUHU C€ Aa OU IIEAAHO U3 yIia
TeHEepaJIHEe U CICIHjalTHe MPEBEHITHje MOTao Jia OCTBApH NO3UTHBHE eekTe Ha
TUIAHy TIO/IN3amba eKOIOUIKe C8eciiiu.

Haj3an, mako ce Hajuemhe ncTHYe Kako €(HUKACHOCT MPEKPIIAjHOT
MOCTYyINKa y OUTHOM OIICTpyHpa TeHICHIUja 1a Ce MPEIMET ,,yBeIe y 3acTapy*
U TIOCTYIAK ycJe] HacTynama 3actape oo0ycrasu, 33)KC kao u Apyru BaxXHUjU
CEKTOPCKHU 3aKOHH, He Kopucte MoryhocT nary ompendoom ui. 84, ct. 5. 3011,
pema kojoj ce, u3Mely octaimx, 3a o0JlacT 3aIliTHTE )KUBOTHE CPEIUHE MOXKE
MIpEeNBUJICTH JIy’KU (HE AyKH OJl TIET rOAMHA) pok 3actape. Huje 10 kpaja jacHo
3amITO 3aKOHOJABAIl HUje MCKOPHUCTHO HaBeIeHY MOTYhHOCT M Ha Taj HauWH
oMoryhno Jia ce y OKBUpPY MPEKpIIajHOT MOCTyMnKa, 6e3 6ojasHu aa he HacTy-
IIUTH 3acTapa, Ipeay3My CBe MOTpeOHE MPOIECHE paIibe.

IIpn pasmarpamwy Ouha BehuHe mpekplIajHUX JAefia Koja Cy NpeaBH-
hena xako y 33XKC, Tako ¥ y CEKTOPCKUM 3aKOHUMA M APYTUM MOJ3aKOHCKUM
MpOIKCHMa, CBUACHTHA je NOMHHAaHTHA aIMHUHUCTpPATHUBA IIPHPOIA IMPEKp-
maja y o0JacTH 3alliTHTE J)KUBOTHE CpefuHe. [ako cMO TakBO CTame CTBapH
MPETXOJHO KPHUTHUKOBAIIM, YKa3yjyhu Ha ,,IyKOTHHY™ Koja TMOCTOju u3Mehy
KpUBHUYHE U MpEKpIlajHe peakiirje y 0B0Oj 00JacTH, ocTaje HejacHO 300T vera
ce TOTOBO TIO TIPABWIIY 3a TAaKBa AOMUHUCIHPATHUBHO-EKONOWIKA TIPEKPIIajHA
Jienia Kao CaHKIIMja TOTOBO IO IPABIUTY IIPOIUCYje HOBYAHA Ka3HA Y PaCIIOHY,
Oynyhu na takBa caHkmuja oHemoryhaBa MpHMEHY HPEKPIIajHOT HAJIOTa Kao
»AHCTPYMEHTA KOjH je 3aMHIIUbEH Ja TOTPHHEce e(hUKACHOCTH IOCTYIama y
CHUTYyallMjama Ije ce, IpuMepa pajin, Kpllelhe KaKBOT IPaBHOT MpaBHia yTBP-
hyje jeaHocTaBHOM MPOBEPOM O] CTpaHEe HAAJEKHOT opraHa (MPOMyIITamke
POKOBa Jla ce JOCTaBU 00ABEIITEHE, U3PAIU TUIAH U TCIL.).
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KOHTEKCT I'PAJIA BEOT'PAJIA

Honpyuje I'pana beorpana 3ay3uma noBpiuHy on 322.268 ha (yxe
rpajacko noapydje 35.996 ha) u axMUHMCTPAaTHBHO je MoAe/beHO Ha 17 rpaj-
ckux ommtuHa (Yykapuma, Boxnosan, Bpauap, Hosu beorpan, [lanumyna,
PakoBuia, CaBcku BeHan, Crapu rpan, 3emyH, 3Be3napa, bapajeso, I'porika,
JlazapeBar, O0penoBan, Mnaaenosan, Conot, CypunH).

I'paxg beorpazn je moromHo Ti€ 3a M3ydyaBame HAjpasIMUUTHjHX IMPEKp-
[IajHUX JeJa MPOTHB XUBOTHE CPEAMHE, y3EBIIH Y 003Up OOMM M TUHAMHKY
MPUBPETHUX OTHOCA Y HEMY, CYKHBOT BEIUKOT Opoja JbYAH, YHYTPAIIkhe H
CIOJPHE MUTpAIHje, PACTIONOKUBOCT PA3IMIUTHX IPUPOTHHUX pECypca, IIOCTO-
jame U3pa3uTo ypOaHUX, alld U PypaIHUX 30HA H CII.

Ca cemumrem y beorpamy je perncTpoBaHO BHIIE IECETHHA XHJbaaa
npuBpeaHuX cyojekara. Hajseha tepmoenckrpana y CpOuju, ca mect 6J0KoBa
YKyIHe HHcTajducane cHare 1.765,5 MW wusrpaljeHa je Ha aecHoj obanu Case,
Hajomak OOpeHOBIA, W HajBehm je mojequHadyHU Mpom3Boljad elneKTpHyYHe
EHepruje y CpICKOM eJEKTpOEHEepreTckoM cucremy. lIpoceuHo npousBogu
Buie o 8 munujapau kW/h rogumme. beorpajacke enexkrpaHne 3a TOIUIOTHE
M3BOpE UMajy O0caM TOIUTaHa U reT KoTnapuuna. ['pax beorpan nexu Ha yuihy
peke Case y JlyHaB, Kao JBe 3HauajHE peke y Mel)yHapogHMM OKBHpHMA.
Nmajyhu y Buny HaBeneHe NojaTke W moja3ehu ol YMHCHHIIE J]a SKOJOIIKH
IITETHUM MOHAIIAUMA Y OUTHO] MEPH JTONPHHOCE EKOHOMCKO-UHAYCTPH]CKH
YMHUOLHK,? JaCHO je J1a je TepuTopHja rpaaa beorpama y ToM CMUCITY HajU3JI0-
JKCHUja Hajpa3IHYUTHjUM MOTYHHOCTHMA 32 yrpoKaBame KHBOTHE CPEIIHE.
[MpakTudHO, Ol CBHX MpEKpIIaja y 00JacTH 3aIUTHTE KUBOTHE CPEAUHE KOjH
cy y onTHnajy y gomahem mpaBy, Ha TEpUTOPHUjU Tpaga beorpama He 6u Moria
na Oyly yYumbeHa caMo MPEeKpIIajHa Jeyia U3 00JacTH 3allTUTE KUBOTHE Cpe-
JIMHE Koja ce Thuy 00e30ehuBama 3alITuTe HAlMOHATHUX MapKOBa.

Kana je peu o akrtuBHoctu [lpekpmajuor cyma y beorpany y mocma-
TPaHOM TETOTOoAMIIbeM Tepuony,” Tokom 2017. romuue Qopmupano je 17
npeamera 3a npekpinaje npensuhene y 33XKC, nonero je 13 ocyhyjyhux mpe-
cyna, jenHa ocnobahajyha, a 1oHeTO je u IeBeT peniema 0 00yCTaBH MOCTYIIKA,
JIOK peliema O ondaluBamy 3axTeBa HUCY Owmia joHeceHa. Hapemne 2018.
ronuHe, popmupano je 17 npenmera, moueto je 10 ocyhyjyhux npecyna, ase
ociiobahajyhe, a moreto je u 20 pemiema 0 00yCcTaBH MOCTYIIKA, JOK je y JBa

» Buau o tome y: CreBanoBuh, A. (2015). Exonomku kpuMmunanurer. Y: Kaswe-
na peaxyuja y Cpouju (V Oeo). Beorpan: Yuusepsurer y beorpany, IlpaBau dakynrer,
301-312.

30 Obasemreme [pekprajuor cyna y beorpany, op. CV I1-17a 229/2023-1 ox 10. 10.
2023.
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CYJICKa TIpeJIMETa JIOHETO pelliekhe 0 ondanuBamy 3axreBa. Tokom 2019. romune
(dhopmupano je 62 npeamMerta, 1oHeTo je 12 ocyhyjyhux npecyna, nee ocnobala-
jyhe, a TOHETO je U JAeBeT peniema 0 00yCTaBH IMOCTYIIKA, JIOK je y 16 cirydajeBa
JIOHECEHO peliewke 0 ofdanuBamy 3axTeBa. Tokom 2020. roauHe (GopMUpaHO
je 32 mpenmera, moHeTo je meT ocyhyjyhmx mpecyna, HUje IOHETa HHUjeIHA
ocnobahajyha, nonero je 12 pemema o 00ycTaBu MOCTYyINKa, JOK je Y jeHOM
MpeJMETy JIOHETO pelIeHke 0 oxdanuBamy 3axteBa. Hapemne, 2021. roguse,
¢dopmupano je 7 mpeamera, noHeto je 11 ocyhyjyhux mpecyna, Huje noHeTa
HujenHa ociobabhajyha, moHero je 21 pememe o 00ycTaBH MOCTYIKA, AOK je
y JABa IpeaMeTa JOHETO pelieHmhe O ofdaruBamy 3axTeBa. KoHauHO, TOKOM
2022. ropune, Gopmupano je 23 mpeamera, TOHETO je neBeT ocyhyjyhux mpe-
cyla, Huje JIoHeTa HujenHa ocnoOahajyha, monero je 20 pemiewma o o0ycTaBu
MIOCTYIIKA, JIOK j€ Y jeTHOM MpeaMETy JOHETO PEIICHhEe O Of0anuBamy 3aXTeBa.

KPUMHUHOJIOIIKHA ITOIVIE

VY crTBapamy HEraTHBHUX IIOCJEIHIIA IO eKoJIomKa A00pa, y Hajeehem
Jely MapTUIHITNPajy IPaBHA JIHIA Kao MPUBPEIHH CyOjexTr. UnmbeHnna je na
CKOJIOIIKY IITETHE aKTUBHOCTH WJIM HEAKTUBHOCTH MPHUBPEIHUX CyOjeKkaTa Kao
MPaBHUX JIUIIA, & HAPOYUTO OHUX YHja CE JIEIATHOCT MOXKE MOABECTH MO T3B.
,,TCIIKY HHAYCTPH]y*‘, reHepuie Behu HHTEH3UTET YrpoXKaBama, IOBPEC WK
YHUILITEHa HEKOT €KOJIOIIKOT J00pa y Mam0j jeJUHHUIIA BpeMeHa. Y yCIoBUMa
JAHAIIKHE MPEBIACTH KAMUTATUCTUYKOT KYJITYPHOT U JIPYIITBEHOT o0pacia y
OJTHOCY Ha OCTaJe, jaCHO je Jla ce OCTBapuBame MpoduTa MOKE CXBATUTH KA0
HAMETHYTH [IMJb, KOjH j€ JAKIIC OCTBAPUTH HEMOIITOBamkEeM onapehenux mpo-
myca Kao IITO Cy OHM KOju o0aBe3yjy Ha yrpajmy (unrepa, mpedumhuaya
¥ MHOTHX JIPYTHX PEAyKIHMOHUX anapara.’! YBugoMm y dopmynarmje qomahux
MO3UTUBHUX OJpea0H KOoje HOPMHpAjy OBY MaTepujy, a TakBa je CUTyaluja u
y TOTOBO CBUM CBETCKHM 3aKOHOAAaBCTBHMA, Npumehyjy ce aBe BpCcTe AyKHO-
ctu.*? TIpBa je MPEeBEHTHBHOT KapakTepa U MpecTaB/ba H30eraBame MTETHUX
MOCJEIUI[a O CBOM TPOIIKY yrpaamoM ¢mitepa U cauuHux ypehaja. [pyra
rpymna Qy>KHOCTH OJJHOCH C€ Ha 00aBE3HO OTKJIAamAamkhe HAHETE IITEeTEe MO MPUH-
UIy MaTrepHujaJiHe OAroBOpHOCTH. Y 00a ciydaja je HeomxomHo omapehu ce
onpeheHNX MaTepHjalHUX CpeicTaBa WM W3BecHOT Oymyher mpuxoma mro,
HapaBHO, HUje Y HHTEPECY EKOHOMCKOT Cy0jeKTa.

31 O6aserurene [pekpuajaor cyaa y beorpany, 6p. CY 11-17a 229/2023-1 oz 10. 10.
2023.

32 Ibid.
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Moske ce TOBOPHUTH M O €KOHOMCKOM Y3pPOKY EKOJIOIIKOT KPHMUHAIIU-
TeTa W3 yIjla Jp)KaBe, a He caMO MPUBPEIHUX CyOjekara, Tj. 0 HAYMHMMa Ha
KOje Ip)kaBa CBECHO WJIM HECBECHO CTHUMYIHINE aKTyellHE M ITOTCHIIWjaiTHe
YYUHHOIIE, TIPe CBEra SKOJIOIIKUX KPHBHYHHX €A, & IIOTOM U JPYTUX JEIH-
kara. Hamme, cankijama 300T KpIiemha HMIICPATHBHUX CKOJIOMIKUX IIPOITHCA
JIalIeKo Cy M3JIOKeHHja rmopes (M3MYKUX JIMNA W MpaBHA JIMIA ca MPUBpea-
HOM jenaTHomthy, Koja He MOCIYjy ca BEJIMKUM IPHUXOJMMa, HE 3aIollbaBajy
BEJIMKU Opoj JbyAM U 4Mja JAETATHOCT HUje O] BUTAIHOI 3Hadaja 3a (PyHKLU-
OHHCame jeJHOr APYIITBA. JEJHOCTABHO, YECTO M OLITPO CAHKIIMOHUCAHE
BEJIMKUX TPUBPEIHHUX CcyOjeKkaTa yrpo3uiio OM HBHXOBO HOCIIOBAMKkE, a CAMUM
TUM U PaJHy €r3UCTEHIM]y BEIHUKOT Opoja 3aloCiIeHUX y TAaKBUM CHCTEMHMA,
mTo 61 BoAMIIO0 Behoj CTOMM HE3amoCIEHOCTH U OTBaparmby YNTABOT HI3a COLIU-
JjaTHO-eKOHOMCKHX ITIHTama, Koja Cy 10 MPaBUIIy BEIUKH MPHUTHCAK HA CBaKy
JP)KaBHY BJIACT.

I'memano m3 yria npkaBHE BIACTH, MAJNEKO j€ MCIUIATHUBH]E TOJICPHCATH
MOHEKaA W (HIarpaHTHO KPIICHE PEICBAaHTHHUX IIPOIUCA KOjH IITHTE KaKBO
EKOJIOIIKO JOOPO O] CTpaHe BEIMKUX MPHUBPETHIX CHCTEMa KOjU Ha NUME TIope-
cke o0aBe3e y JpkaBHU OyueT yrutahyjy Belvka HOBYaHa cpeicTBa. Beoma je
y TOM CMHUCITy 3Ha4YajHa U BpcTa JenarHocTH, Oynyhu na he y mojeanHum ciy-
YajeBHMa EKOJIOIIKHA HHTePEC OUTH IMOTHCHYT Y XKEJbU J1a Ce CTabe Y IpKaBU
yuuHH QyHKUHOHATHUM.? Moyke ce 3aKJbyduTH, Jakie, 1a BehH MpUBpEaHH
CHCTEMH y IPETXOJHO IOMEHYTOM CMHCIY, ajli U HUXOBa OJIrOBOpHA JIHIIA,
UMajy HEKY BPCTY (akitiuuxkoZ umynuitieina.>*

VYreo mojeauHaa, alyd HE y CMHUCITY OATOBOPHUX JIMIIA YHYTAap MPaBHUX
nuna, Beh Gu3nYKuX Jnna, Takohe Tpeda 0O0yXBaTUTH MPHIUKOM H3JIaramba o
E€KOHOMCKOM CKYIy y3pOKa €KOJONIKHX IMpeKpIiiaja, jep, Hako je MPEeTXOIHO
KOHCTAaTOBaHO Ja y CTBapamy HETaTHBHUX MOCIETUIIA MO EKOIOIIKa J00pa y
Behoj MepH ydecTBYjy MPUBPEIHH CYOjeKTH Kao MpaBHA JIMIIA, TO HE 3HAUW Ja
SKOJIOIIKE JCTHKTE MojeMHaIa Tpeda 3aHeMapUTH.

3a eKoJIOIIKe JEeNUKTe MO JIOTUIM CTBApH BAaXH IPUCYCTBO 3HAYAjHE
iilamme Opojre.’®> OHa ce Moxe 00jaCHUTH Tpe CBEra BEIMKUM OpojeM mpej-
Bul)eHUX MpPEKpIIajHUX Aeda y 00JacTu 3aIlITUTE KUBOTHE cpeaune. Hemrro je

33 Y3MuMo 3a mpuMep MOTyhHOCT a IPUITMKOM HCKOTaBama yriba oxpeheHn emek-
TPO-TIPUBPEJHU TMIaHT KPIUM KaKBy Ka3HEHY HOPMY YCMEPEHY Ha 3alITUTy KakKBe €KO-
nomke BpenHoctH. IToctoju n3BecHa MoryhHocT a Ou stricto iuris TOHAIAKE JPHKaBHE
BJIACTH YIPO3HJIO IMOCIOBAKE TOI NPHBPEIHOT CHUCTEMA, a CAMHM TUM M JIMCTPUOYIH)Y
CIICKTPUYHE CHEPTHje KOja CBAKAKO jecTe OJf BUTAIHE BAXKHOCTH 3a JPYIITBO.

* Urmarosuh, b. (2011). Kpumurorouja. beorpan: IlpaBHu dakynter YHUBEP3HU-
tera 'y beorpany.

35 OBa KOHCTaTalllja je yCIOBHOT Kapakrepa Oyayhu 1a ce 3aCHUBA Ha HCKYCTBEHOM
npoMarpamy ayTopa, 0e3 OCJIOHLA Ha CTYAMjy CaMOONTY)XKHBamba MpHMepa paju, Koja ou
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JpyTadrja CUTyaIrja y Torjiely MponucaHnX KpUBHYHUX Jiejia U3 OBe 00JIacTH,
Oyayhu Ja cy oHa 1O MpaBUIy HOCIeOUYHOZ, THeMTOPATHOZ N OUCTHAHYUOHOE
kapakTtepa. Ha To ce cBakako HajJjoBe3yje U NMUTamkE yTBphHUBamba Kay3alHOCTH
u3Mely panme u mocnenuie, 3a mTa je HEOMXOAHO CTPYYHO 3HAmE, a MOHe-
KaJl U 3aXTeBaH IMOCTYMaK KOjU MOJpasyMeBa pa3iuuuTa mMepema u ci. Ca
Ipyre crpaHe, BehrHa npekpliajHux Jena koja cy npomnucana 33KC, apyrum
CEKTOPCKAM 3aKOHHUMA, IMOJ3aKOHCKUM IPOMUCHMA KAaKO PEIyOIHYKUM, TaKO
U TPafCKUM, Cy OenailiocHoZ KapakTepa, Mma 3a yTBphHBame UMICHHIEC Ta
j€ OCTBapeHO O0jeKTUBHO IMPEKpIIajHO HEeNpaBO HHUje MOTPeOHO yTBphUBaTH
HACTYTIak¢ TOCTICIUIE W FBEHOT Kay3alHOT OHOCA Ca PaJIHOM.

Haj3an, y MOKTpMHM ce Harmamasa jOIl jeiHa BajkHA IEpIEITUBHA
KapaKTepUCTUKA (3aCTYIJbEH CTaB YIJIABHOM Y OIIIITOj jABHOCTH) €KOJOIIKUX
JleITMKara, a TO je Jia Cy OHU T3B. Oerukitiu 6es scpitiee (eng. victimless crime).>
To y 0oCHOBM 3Ha4M Ja Cy MOCJIEANIE MPEKPIIAjHOT Aena (Mafa PeTKo yaase y
ouhe mpekpiaja) ynajbeHe oJ] JMYHUX U KIMOBHHCKHX J00apa JoBeKa.

KOHerTHH e(l)eKTI/I HETaTUBHUX €KOJOIIKHUX IMOCaeaAnIa
M0 CBAKOAHCBHHU KUBOT Y0BCKa

[Ipema o6jaBsbeHMM momanuMa CBETCKE 3JpaBCTBEHE OpraHU3alldje
(mame: C30) 3a 2022. roguny,”’ 3arahjen Basayx je apyru Hajsehu ¢aktop
pu3uKa 3a He3apasHe OOJIECTH U jeJaH OX IIABHUX PU3UKA IO 3[paBJbe CTa-
HOBHHUIITBA, KOJH Y3pOKyje 0OJIECTH Kao IITO Cy: KapIWHOM ITuryha, MOKJIaHU
yaap, 6osectu cpiia, akyTHE U XpOHHYHE peCIupaTopHe 00IeCTH, yKIbydyjyhu
actMmy. Oxo 89 % mnpepanux cMpTu goraha ce y 3emsbama ca HUCKUM H Cpell-
BUM TpuxoanMa. Y3umajyhu y o03up ['oquiimy 3BemTaj 0 CTamby KBAIATETA
Basayxa y PemnyGmuin CpOuju 3a 2020. roguny,*® tepuropuja rpaga beorpaia
npumaaa Tpehoj (Hajmommjoj) KaTeropuju KBanureTa Bazayxa. Cpenma roau-
IIFba BPEIHOCT KOHIEHTPAIHje CyMIIOP-IHOKCHA N3HA IPaHINIHE BPETHOCTH

MOIJIa Ca BaJbaHOT METOAOJIONIKOT CTAHOBHIITA ITOTBPAUTH NOCTOjabe OBE M0jaBe, CBAKAKO
HE U IeH O0HM.

% Buam o Ttome kon: barpuhesuh, A., IMaywoswh, H. (2018). Environmental
terrorism-victimological aspects and preventive mechanisms. Temuoa, 21 (1), 67-89.

% 'WHO (2022). Ambient (outdoor) air pollution. moctymHo Ha: https:/www.
who.int/news-room/fact-sheets/detail/ambient-(outdoor)-air-quality-and-health?gclid=
EATalQobChMImLL-pebZgQMVIUN3Ch10jwStEAAYASAAEgK3gvD BwE, npuctymbe-
Ho: 13. 10. 2023.

3% Knezevi¢, J., Jovi¢, B., Mari¢ Tanaskovi¢, M., Ljubi¢i¢, A., Stamenkovi¢, D.,
Dimié, B. (2021). Kvalitet vazduha u Republici Srbiji 2020. godine. SEPA. JloctynHo Ha:
http://www.sepa.gov.rs/download/izv/Vazduh 2020.pdf, mpuctymseno: 13. 10. 2023.
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(50 pr/m®) y 2020. romunu Huje 3abenexena y beorpamy. Mehytum, nHeBHa
rpannuHa BpenHocT (125 pr/m?) je mpekopaveHa y miaBHOM rpany (2 nana
y nentpy OOpenoBua, Ha Mocrapy, Bpauapy nu HoBom beorpany no jenan
nman). Carne Bpemnoctu (rpanudna BpemHoctT 350 ur/m®) HuCy npexopa-
yeHe y beorpany.

IIpema jemHoM HMCTpakMBamby> Koje ce OJHOCHIIO Ha yTullaje 3araljeHor
Ba3JyXa Ha 3]IpaBJbe YOBEKA, MPOICHEHU Cy KOHKPETHH 37PaBCTBEHU e(heKTH
KOjH C€ TIPUITUCY]y W3JI0KECHOCTH aMOMjeHTaJHUM KOHIeHTpanujama PM 2.5
m3nax 10 mr/M®. Carne konnenrpanuje PM 2,5 mpukyrubene cy ca 13 cra-
HuIa 3a npaheme 3araljema Ba3myxa y 0eorpaIckoM OKpYyTry TOKOM jyHa H jyia
2021. rogune. IIpoceuna xoHuenrpauja PM 2,5 3a gBomeceuno npahemwe ca
CBHX MECTa y30pKOBama y rpajy uzHocuia je 14,8 Mr/m?, MakcuManHa THEBHA
KOHIICHTpaIMja U3HOCKIA je 55,7 Mr/M3, 0K je MakcHMaliHa KOHIICHTpaIfja
Ha car m3HOCcWiIa 365 mr/m3. Pa3Boj Oomectd, Kao ImITO Cy MOXIAHH yAap,
ucxemujcka Oonect cpua (MXC), xpoHudHa omncTpykTuBHa OosiecT miayha
(XOBbII) u xapuunom miyha, ycnen 3aralema okonuae PM 2,5 mponemeH je
npema meromonioruju C30 3a TpoIeHy 3IpaBCTBEHOT pu3MKa of 3arahema
Basmyxa. Mozen Koju ce KOPUCTH 3a OBY IPOILICHY 3aCHUBA C€ HAa MPOIIOPIHjH
ne(UHUCAHO] Kao JICO 3PABCTBEHOT e(heKTa KOjU ce OJHOCU Ha U3JIOKEHOCT
3araljewy Bazayxa y pu3u4HOj momynanuju. [Iponemena mpomnopimja (yaeo)
ouo je 19,4 % 3a moxmanu ynap, 27,2 % 3a UX], 15,3 % 3a XOBII u 9,0 %
3a kapiuHoMm tutyha. TlporieleHn Opoj ciiydajeBa KOjU €€ MOTY IPHITHCATH
Ha 100.000 jpynu y pu3u4HOj momynauuju, 300r 3aralema Bazgyxa PM 2,5,
3a Mmoxknanu ynap, UXJ1, XOBII u xapuunom miyha, 6uo je 28, 34, 15 u 8§,
pecnektuBHO. IIpema uctpaxuBamy jaucta [ apoujan® un nparehoj aHamusu
OBOT' HCTpaKUBamka, IMOJANN O 3aralemy 3a JeTHhe Mecene ykasyjy Ha Ipo-
IIeHe J1a Cy (PMHE YECTHIE OJrOBOPHE 3a CBAaKU IETH MOXKIAHU yIap, CBAKH
YEeTBPTH CJIy4aj MCXeMHujcke OonecTH cpua u jemaH on 11 cimydajeBa kapuu-
HoMma ryha y beorpany.

VY rpany beorpamy je mianupano na mocroju 4.568 ha akBatopuje,
OIHOCHO 5,9 % y onHOCY Ha Lielly TepUTOpH]y, WITO je nmoBehame y ogHOCY
Ha crame u3 2010. kaga je Bonenux nospimHa O0mno 3.810 ha (4,9 %). Peunn
ToxoBu Case u JlyHaBa oOyxBarajy ykynHy nospmmHy ox 10.000 ha, ox gera
je 6.700 ha mpuobamma u oko 3.000 ha axBatopuje. Ha oxo 153 xm oOaie

3 hyjuh, M., huposuh, XK., Bonuh, M., Jankosuh-Maunauh, JI., Pagenkosuh, M.,
Omua, A. (2023). Assessment of the burden of disease due to PM 2.5 air pollution for the
Belgrade district. Thermal Science, 104—104.

40 The Guardian (2023b). Belgrade: the city where dirty air is seen as a ‘consequence
of economic growth’. JloctymHo Ha: https://www.theguardian.com/world/2023/sep/22/
belgrade-serbia-air-pollution, mpuctymseno: 13. 10. 2023.
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n3rpaheHo je oko 29 kM 00a0yTBp/Ia U KejoBa. [TaBHU PEIMITHjSHTH Ha JIEBO]
obanu Case, [lynaBa u Tamumia cy menopannonu kaHanu [ anosuna, [lerpar,
Busess, Kanosura u Cubnuna. Ha necHoj obanu Case n JlyHaBa nma BHILE
OyjHYHHX TOKOBA KOjU Cy IPUPOJHH PELHUIHjSHTH MOBPIIMHCKHUX Boxa. Cra-
HOBHHUIIM beorpana cy yrpoxkeHHu of moriaBa Ha BUIE HauuHa. CeBepHH IO
rpaja je yrpoxkeH BequKuM Bojoctajuma Case u JlyHasa. [IpeTmy npencrasiba
u oko 100 MamuX BOIOTOKOBa OyjUYHOr KapakTepa, KOjU M3a3MBajy OIacHe
moraBe. I'pan beorpax Hema mocTpojeme 3a TpeTMaH KOMYHAIHUX OTHAl-
HUX BOJa, IITO 3HA4YM Jia CBE OTIAJHE BOJAC M3 KaHAIM3AIHje M CENTHYKHX
jama 3aBpIuaBajy qupekTHo y pekama.*' ¥V CaBy u JIyHaB ce TOAMIIbE HU3ITHjC
oko 60 osmmnujckux Gasena dexanuja.*? OTmaaHe BoAe Cy jeaHe O ITaBHUX
3araljuBaya TMOBPIIMHCKUX M IMOJA3EMHHX BOJa, IITO Ce MOCEOHO OJIHOCH Ha
UHAYCTPHjCKE OTHaJHE BOJAE M IMpPOILETHE BOJE JENOHUja Koje ce y beorpany
He npeunmhasajy.®® ¥V CpOuju He IMOCTOjH CHCTEMArcko mpaheme 3apaBcTBe-
HUX Toclienuia 3araljeHux Boja, ma TUME HU peka, 1o Jbyae. CBeoOyxBaTHH]jY
CIIUKY CTama BOJAE /1aje CKOJOMIKH CTaTyC, KOjU MepH ATEHUIIM]ja 32 3aIUTUTY
JKHBOTHE CPEJMHE U y OJHOCY Ha KOjU CE MOXKE UMAaTH jaCHUJU YBH] y MOCIIE-
IIIIE TIO 3/IpaBJhe CTAHOBHUINTBA. [IpemMa mocienmeM JOCTYITHOM H3BEIITajy
0 37IpaBCTBEHO] UCIIPABHOCTH MOBPIIMHCKHUX BOJA KOj€ CE€ 3aXBarajy 3a BOJO-
cHabJeBame U KopHucTe ce 3a pekpeanujy y PenyOmuuum CpOuju 3a 2020.
ronuHy, Opoj KOHTPOJIMCAHUX jaBHUX KynanumTa (peka, jesepo) y beorpany je
YKYITHO 5, a TI0 jeJlaH OJICTyIa OJ] PETyIaTuBe y (QU3NIKO-XEMHU)CKOM IOTIIEY,
y MHKPOOHOJIOIIKOM M KOMOMHOBaHO. Pe3ynrtari MCHHUTHBamba MOBPIIMHCKHX
BOJa Koje ce 3axBarajy 3a BonocHabaeBame y PenyOmuuu Cpouju y 2020.
TOJIMHH, TI0Ka3yjy Ja je Opoj KOHTPOJIMCAHWX OBAKBUX MOBPIIMHCKUX BOAA Y
Beorpany 3, a jenHa ox BUX HE HCIyHaBa yCIOBE PEryJaTUBE Y MHKPOOHOIIO-
HIKOM TIoriey.*

4 3npaskosuh, H. (2023). Ja au kpoz Cpbujy itiexy osa JJynasa u kaxo je imio MoZy-
he? 3azahere yiuue na 30pasme wyou, aiu u Ha exocuciieme. National Geographic Srbija.
Hoctynno Ha: https://nationalgeographic.rs/zivotna-sredina/a41565/Kakvo-je-stanje-reke-
Dunav-u-Srbiji.html, mpuctynsseno: 13. 10. 2023.

42 Bacwibesuh, b. (2021). Jupexitino ca crasune 6oda ce iuje y beozpaody, beuy u
byoumiiewiniu. Iomutuka. octymHo Ha: https://www.bvk.rs/wp-content/uploads/2021/07/
Politika 11 07 2021-min-min.pdf, mpuctymsseno: 13. 10. 2023.

4 Bypanosuh, C. (2019). Hzseewitiaj o keanuitieily omiiadHux u T0SPUIUHCKUX 6004
(peyuiiujenaitia) u XuZujeHcKo-canuitiapHom cilary Oellonuja Ha wepuitiopuju Peiiyonu-
xe Cpbuje na 0CHOBY UCHUIIUBAILA U3BPUIEHUX )Y MPeXCU UHCIUTIYYUjA jaeHOZ 30pas/bd
y 2018. 200unu. HCTHTYT 32 jaBHO 3apaBibe Cpowuje ,,JIp Munan Joanosuh Baryt”. [lo-
ctynHO Ha: https://www.batut.org.rs/download/izvestaji/Izvestaj %20otpadne %20vode %20
2018.pdf, mpuctymsseno: 13. 10. 2023.

4 Josanoswuh, [I., Kuagunosuh, J1., Komaseu, U. (2021). HUzeewinaj o 30pasciuse-
HOJ UCTPABHOCTIY TOBPUUHCKUX 800d KOje ce 3axeailiajy 3a 6000CHabOesarse u Kopuciie

1412



A. Creanosuh, B. CrankoBuli, EQuracnociu iipexpwajnoiipasne..., ctp. 1396—-1417.

[Ipema mocienmeM H3BAIITajy O 3IPaBCTBCHO] MCIPABHOCTH BOJAE 3a
nuhe jaBHUX BOIOBOJAa M BOJAHHMX oOjekara y PemyOmumu CpOujm 3a 2021.
roauHy, Opoj KOHTPOJHMCAHUX jaBHUX BOJOBoAa y beorpamy je 7, om kojux
2 umajy ,,yapyKeHy* HEHUCHpaBHOCT ((PpU3MUKO-XEeMHUjCKY U MHKpPOOHOIO-
mky). Hajuemrhu y3poumu MuKpoOHONOLIKE HEMCHPABHOCTH Bojae 3a mnuhe
Oeorpaacke 00JaCTH M caMor Ipajga cy moBehaHo MPUCYCTBO aepOOHUX Me30-
¢wIHUX OakTepHja M YKYIMHUX KoluMop(hHUX OakTepuja, a Hajuenthu y3pomu
(U3HYKO-XEMUjCKE HEUCIIPABHOCTH Cy IOBehaHe BPETHOCTH aMOHHWjaka |
T3B. MyTHOhe.*

Bbeorpancka Boma Ha jmecHoj obamm Case, y crapom xaeny beorpana,
MpUIaia KaTeropyuju CpeAme TBPAUX Boja, AoK y ommrtuaama Hosu beorpan
U 3eMyH IpHIaga TBpOIUM Bomama. Takohe, y ¥H0j ce Halla3W alyMUHH]yM,
0JIOBO, )KMBa, a30€CT, OPTaHOXJIOPHA jeIUHCH-A YCIIEA IPETepaHoT XJIOpHcamba,
Ka0 M MEXaHWYKe Hacjare 300r JIOMNX [eBu.*

Bpojue cy Oomectu koje HacTajy Kao TOCIeAulla KOH3yMHpama HEH-
crpasHe Bojie 3a nuhe. [Ipema uzBemrajy MHCTHTYTA 32 jaBHO 31paBibe Cpouje
y nepuoay ox 2017. o 2021. rogune, yKyIHO Cy pErUCTPOBAaHE TPU XUIPUUHE
enuaeMuje ca 77 obosenux ocoba. Hajeehu Opoj oGomnennx ocoba y ogHoCy
Ha Opoj XUIPUYHUX emujieMuja je peructpoBan 2018. roaune.

[IpunmrkoM ITaHupama MpaBbeHkha 3€JICHUX TPAJICKUX MOBPIINHA, MPO-
OseM TpejcTaBba HEMO3HABaWkE M M30CTaHAK KOHCTAHTHOT npahema ogHoca
u yTunaja usmely nomutrke kopuurhema 3eMJBHINTA, OTEHIMjaja IPOCTOpa,
MPOMEHE CTaBOBa W TOTpeda M KBAIUTETAa KHUBOTA. [IPOTEKIMX HEKOJIHKO
nernieHuja y beorpamy ¢yHKIWje W HaMEHE HpPOCTOpa HHCY CBEOOyXBaTHO
carjeaBale, T¢ je (PyHKIMOHAHA M palMOHAIHA MPOCTOPHA OpraHu3aIja
rpaja m3ocraja. 3Havyaj 3elieHW/Ia y TPaJioBUMa je BHIIECTPYK: MOOOJbIIaBa
KIIMMATCKe yCIIOBE Y ypOaHOj CPEJMHM; yTHUYE Ha peryianujy TeMIeparype
Ba3/yxa, MPUTHCAK M Ba3[yllHa CTpyjama; CMamyje HUBO KOMYHaJlHe Oyke;
noBehaBa BIaKHOCT Ba3AyXa; CIpedaBa I0jaBy epo3uje 3eMJBHINTA; IITHTU O]
MpeTepaHor OCyHYaBama, UTA. OCHM EKOJOUIKO-OHONOIIKe (YHKIUje 3eiie-
HWJIA, O] 3Ha4aja je U peKpeaTuBHA Kao U €CTETCKA.

3a pexpeayujy y Peityonuyu Cpouju y 2020. Zo0unu. IHCTUTYT 3a jaBHO 3apaBibe CpoOuje
,JAp Munan Josanosuh Baryt”. [loctynHo Ha: https://www.batut.org.rs/download/izvestaji/
Izvestaj %20povrsinske %20vode %202020.pdf., mpuctymseno: 13. 10. 2023.

4 Kuexesuh, T. (2022). Hzeewitiaj o 30pascitiéenoj uciipasnociiu 6ode 3a iukhe
Jjasnux 6000600a u 600nux oojexaiia y Peityonuyu Cpouju 3a 2021. Zoouny. IHCTHTYT 3a
jaBHO 3apaBibe Cpbuje ,,JIp Munan JoanoBuh Barytr”. JoctynHo Ha: https://www.batut.
org.rs/download/izvestaji/higijena/Godisnji %20vode %20za %20pice %202021.Pdf, npwu-
crymbeno: 13. 10. 2023.

46 AquaFilter (2023). Kpamurer Bozse 3a nuhe y Beorpany: IIpoGiemu u pemietbe.
Joctynno Ha: https://aquafiltersrbija.rs/o-vodi/kvalitet-vode-za-pice-u-beogradu/, mpucry-
mweeno: 13. 10. 2023.
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3AK/bYUYHA PABMATPAIBA

VYBUII y OCHOBHE LIPTE MPEKPIIajHONPABHE 3aLITUTE Y 00IACTH )KUBOTHE
CpenuHe y macMarpaHoM repuony y beorpaay ykasyje Ha HEKOJIHKO MUTamba
KOja 3aciyXyjy KpUTHUKy npoOnemartuzanujy. Hajope, yTucak je na 3akoHO-
JlaBall, TPIJTAKOM MPONHCHBaFka MpPEKpIlaja y MPOMHCHMa KOJH PETYIHUIIy
005IacT KMBOTHE CpEAWHE, HEJOBOJAHO KOPHUCTH MOryhHOCTH mpenBubeHe
y 30Il, a koje Ou nmompuHene epukacHOCTH HocTynka. Ty y IpBOM peny
MHUCIIUMO Ha HETIPOMUCHUBAE TyXKET pOKa IMOTPEOHOT 3a 3aCTapeiocT MpeKp-
LIajHOT MOCTYIIKA, KAa0 M OKJIeBamkbe Ja ce 3a oApeljeHa rena npomnwuiie HoB4aHa
Ka3zHa y (PMKCHOM M3HOCY Kako OM ce MPEeKpIIajHHU HAJIOT Kao CPEJCTBO MOje/-
HOCTaBJbEHHa IMIOCTYIIKA MOTa0 NMpUMEHkUBATH. UNHN HaM ce J1a j¢ HeOITXOTHO Y
MOTYIeTy CKOJIONMIKMX TpeKpiIaja yenrhe MponucHBaTy M Ka3Hy paja y jaBHOM
nHTepecy (Kao IIaBHY WIIM CIIOPEHY), Ca LIUJbEM Jla Ha HeHO M3BPIICHE 0CY-
henn mpuctane, n3derapajyhu Ha Taj HAYMH HOBYAHY Ka3Hy 4Mja OW BHCHHA
Mopana Ja ocTBapyje oaroapajyhu edexar. Ha taj HaumH O ce oCHaXHITU
KamauTeTH 3a 00Jbe Ofp)KaBame >KMBOTHE cpeauHe (akuuje uuiihema,
MoIIyMJbaBama, obeexkaBama crabana...), y3 MOryhHOCT JomaTtHOT pasBoja
CKOJIOIIKE CBECTH.

Kao najBehu HemocTarak y 001acTH HOPMHUpPama MPEKpIIajHE 3aLITUTE
JKHBOTHE CpPEIMHE youaBaMO BEJHKY HEINCHATHY 30HY KOja IOCTOjU H3Mely
EKOJIONIIKUX JieJa Koja IMOJUIeKYy KPUBUYHOIIPABHO] PEAaKIMjH U OHUX KOja ce
MPOMHKCY]jy Kao MpeKpiIaju. [IpyruM pedunuma, CUCTeMy IpeKplIaja y mpeamer-
HOj 00JIacTH HEHOCTajy IpaBa CKOJOIIKA, MOocieanyHa jaeia. [lomymaBameM
Karajora mpekpinaja y ooJacTH )KUBOTHE CpEAWHE, U30eriie Ou ce CUTyaluje
Jla ITETHE aKTUBHOCTH KOj€ HE MCIYHhaBajy KBaJMTATUBHY U KBAHTHTATUBHY
HOpPMY HCONXOAHY 3a KPHBHYHY pEakldjy, OCTaHy W H3BaH OMJIO KakKaBe
Ka3HEeHe peakiuje, Oyayhu na mpeMa TpeHyTHOM HOPMAaTHBHOM CTamby CTBapH
Huje Moryhe y ToM cMmmMciIy pearoBaTH Ha OHA Jejla KOja jeHOBPEMEHO He
OCTBapyjy €KOJOIIKH WITCTHY IOCICANIY ) gefioj Mepu uiu Ha wupem upo-
citiopy, ald KOHTUHYMPAHOM aKyMyJall{joM TOCIEAMIIA KOje MPOAYKY)Y
MIPEICTaBbajy jeAHAKY WM 4ak Beh MpeTmy 1o >KUBOTHY cpeauHy. Mmajyhu
TO y BHUJYy, HEONXOAHO je Omha mpaBHX EeKOJOIIKMX KpUBHYHUX Jena u3 K3
MPOITHUCATH Kao MpeKpiaje, 06e3 00jeKTUBHOT yCJIOBA HHKPUMHUHAIIH]E KOJH CE
THYE Mepe U mpocropa mocienuiie. Ha Taj HaumH OM ce Ka3sHEHA peakiyja
y 0BOj OOJIACTH TI'paJalljCKu ycariacuia, YynHehn (yHKUHOHAIHU CHUCTEM Yy
KOjeM OW, CXOIHO TPWUHIUINY ultima ratio, KpUBUYHO TOWKEHE OWIO TIPEIBU-
heno 3a HajTeXe €KOJOIMIKE TUINKTE, JOK OU MPEeKpIIajHa peakiyja y MHpeM
o0yxBary Omiia ycMepeHa IPOTHUB OCTAINX €KOJIOIIKH IITeTHUX JeluKara. To
U W3 pas3iora MITO IpeMa CTaBy IOKTPHHE, a INTO MPHUXBaTa M 3aKOHOIABAIl,
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MPEeKpIIaju 4YUHE KOMIIOHEHTY Ka3HEHOI, a He JOMHHAHTHO aJMHUHHCTpa-
THUBHOT TIpaBa.

Pesynratu ncrpaxkuBama Koje c€ OTHOCH Ha 3aCTYIJFEHOCT MPEKPIIajHUX
nena u3 33KC y mpakcu [Ipexpiajaor cyna y beorpany, ykasyjy Ha HEOUCKH-
BaHO Maiu Opoj hopMHUpaHUX IpeaMeTa y IOCMaTPaHOM HEPUOLY, Y3 YKYITHO
60 nonetux ocyhyjyhux mpecyna. TakBo cTame CTBapu OYUINICAHO HE OJrO-
Bapa eMIUPHUjCKUM TIOKa3aTreJbuMa KOjU Ce OJIHOCE Ha PEJIaTHBHO HEMOBOJHHO
CTame Tia, Bazayxa W Boie y beorpamy, kao m ApYrux HHIHKATOpa 3IpaBe
JKUBOTHE cpeinHe. Moxe ce Y TOM CMUCIY 3aKJbyUUTH J1a Ty HUje TIOMUHAaHTaH
mpo0OiieM y MeXaHW3MUMa MPOILIECHOT MPEKPIIajHOT MpaBa, HAKO CMO yKa3ajH
Ha HEKOJIMKO CerMeHara Koju OW MOIVIM JIOJJaTHO JIOTIPUHETH €(PUKACHOCTH,
Beh 71a ce oH mpe MOKe BUAETH Y: OTKPHBAKY SKOJOIIKHX IPEKPIIajHUX Jena,
KalauTeTMa opraHa HaJJeXHUX 332 OTKPHUBAaHbE M CIIPEYaBame €KOJOLIKUX
MpeKpIIajHUX Jena, y3 Behe HCTUIIaHO MUTambe HOPMAaTUBHOT HEIOCTATKa KOjH
ce TUYEC HEJO0BOJHHE 3aCTYIIJLEHOCTH MPABHX CKOJOMIKUX JIeJIa y CHCTEMY Tpe-
KpIaja, MTO Ce OXHOCH Kako Ha PEmyOiIMmdKe, TaKo M Ha TPAJACKE IIPOITHCE
KojuMa ce mpensul)ajy mpekpinaju y o0JacTu 3allITUTE )KUBOTHE CPEIUHE.
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Law!. The study analyzes those misdemeanors whose commission
changes and/or can change the states and conditions in the envi-
ronment. The effectiveness of protection through misdemeanor law
is analyzed in three aspects. First, the scope of the prescribed of-
fenses is considered. On the other hand, the complete absence of
prescribing certain actions directed against the environment as mis-
demeanors is observed. Further, the quality of the misdemeanor
provisions themselves is considered, especially in terms of their
sufficient specificity to ensure their straightforward application by
administrative and judicial authorities. Finally, the outcomes of mis-
demeanor proceedings related to offenses against the environment
are analyzed. Aiming to further dispel the myth of "environmental
crimes" as victimless crimes, the authors cite and explain the effects
of the most common misdemeanors on both the environment and
human life and health.

Keywords: misdemeanors, environment, legal protection, harm-
ful consequences

INTRODUCTION

Within the framework of the protection of the environment through
penal law in Serbia, the legislator has prescribed criminal and misdemeanor
responses, as well as responses through economic offenses. The section — penal
provisions, found in almost all regulations governing environmental matters,
indicates that protection through misdemeanor law is stipulated for the majority
of unlawful behaviors/omissions violating environmental protection provisions.
Therefore, prescribing and sanctioning misdemeanors, which essentially repre-
sent behaviors and omissions that offend the legal order (social danger is noted
as the ratio legis in the prescription of certain misdemeanors, although this is
essentially a characteristic of those offenses prescribed as criminal by the legis-
lator), is the most common form of response through criminal law in the field of
environmental protection. In literature, it is noted that protection through mis-
demeanor law, from a historical perspective, had been the only legal guarantee
for environmental protection over a significant period.?

When it comes to environmental protection, as is the case in all areas
where protection is provided for fundamental human rights, the legislator

! Environmental Protection Law Official Gazette of RS, no. 135/2004, 36/2009,
36/2009, 72/2009, 43/2011, 14/2016, 76/2018, 95/2018, and 95/2018

2 Joldzi¢, V., Stankovié¢, V. (2016). O uspostavljanju, te potrebama i moguénostima
daljeg razvoja kaznenopravne zastite zivotne sredine. Journal of the Institute of Crimino-
logical and Sociological Research, 35(3), 55-69.
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identifies those offenses which, due to their intensity and territorial scope of
consequences, pose the greatest threat to the environment and prescribes them
as criminal offenses in a special chapter of the current Criminal Code.® Protec-
tion of the environment through misdemeanor law is generally realized for all
other offenses whose characteristics do not require a priori response through
criminal law, i.e., where individually considered, the consequence has not
quantitatively and qualitatively compromised or posed a danger to the envi-
ronment to such an extent. In accordance with the ultima ratio principle in
criminal law, provisions in chapter XXIV of the Criminal Code provide pro-
tection for specific offenses related to unlawful construction and operation of
facilities that pollute the environment, damage to facilities used in environ-
mental protection, unauthorized construction of nuclear facilities, while for
other offenses, it is required that the consequence was realized “to a greater
extent or over a wider area”. Additionally, the provisions in chapter XXIV of
the Criminal Code, as well as provisions of secondary criminal legislation, do
not cover harmful behaviors consisting of noise emissions, which is particu-
larly important regarding large cities like Belgrade.

The nature of the protection of socio-economic relations through
misdemeanor law, as well as the essential characteristics of misdemeanor pro-
ceedings, significantly shape and condition the protection of the environment
through misdemeanor law. In this sense, there is a diffusion of norms, and thus
misdemeanor sanctions, regulating the field of the environment, given that
besides the systemic regulation, the Environmental Protection Law, there are a
number of sectoral regulations, particularly laws, but for the city of Belgrade,
regulations and decisions made by competent city authorities are significant
sources of “environmental law” as well. Therefore, for those subject to environ-
mental norms, both natural and legal persons subject to a specific jurisdiction
and the authorities responsible for enforcing the regulations, it is sometimes
exceptionally challenging to even be aware of the existence of certain norms
(obligations, prohibitions, etc.), and even when they are aware, the specificity
of the matter often leads to misunderstandings of the rights and obligations
imposed by the norms. In this sense, it can be concluded that the majority of
misdemeanors in the field of environmental protection fall into the category of
mala prohibita, although there are views in the doctrine that “environmental
offenses™ are increasingly taking on the features of the category mala in se,*
which, considering the pronounced social danger of criminal offenses, primar-
ily refers to the protection of the environment through criminal law.

3 Criminal Code, Official Gazette of RS, no. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016, and 35/2019.

4 Bell, S., McGillivray, D. (2006). Environmental Law, Oxford, New York: Oxford
University Press, 6th Edition, 281.
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Generally, in doctrine, the penal response in the field of misdemeanors
is associated with (relative) dysfunctionality of proceedings, a characteristic
caused by the nature of misdemeanors and their prevalence in the structure of
the penal response. As a result, it is often the case that many misdemeanors are
never reported, and even if they are, the proceedings are frequently terminated
due to the statute of limitations. Contrary to the presented viewpoint, there is
also an opinion in doctrine that protection through misdemeanor law, regard-
less of the field, is milder but more efficient than protection through criminal
law, considering the simplified forms of proceedings, such as the possibility of
issuing misdemeanor notice, for example.’

NORMATIVE PREREQUISITES
FOR THE RESPONSE THROUGH MISDEMEANOR LAW
IN THE FIELD OF ENVIRONMENTAL PROTECTION
IN THE TERRITORY OF THE CITY OF BELGRADE

In domestic literature®, it is emphasized that the material basis for pre-
scribing misdemeanors in the field of environmental protection originates
from norms that: 1) establish environmental rights; 2) establish environmental
values; 3) environmental obligations; 4) environmental responsibilities.’

According to the current Law on Misdemeanors® (Article 4, Paragraph
1), they can be prescribed by law or regulation, or by a decision of the assem-
bly of the autonomous province, a municipal assembly, a city assembly, and
the Belgrade city assembly.

The systemic law in this area is the Environmental Protection Law. This
is because it prescribes: a) guiding principles; b) defines basic terms in the

5 Staji¢, Lj. (2018) Praksa Prekr$ajnog suda u Novom Sadu u oblasti zastite Zivotne
sredine. Collected Papers of the Faculty of Law in Novi Sad, 52(4), 1503—1505.

¢ See for example: JoldZi¢, V. (2014). Ekoloski delikti i kazne: stvarno i potrebno.
In: Kron, L. (ed.), Prestup i kazna: de lege lata et de lege ferenda. Belgrade: Institute for
Criminological and Sociological Research, 165-174.

" Bearing in mind the principle of subsidiary liability, according to which state au-
thorities, within their financial capabilities, address the consequences of environmental
pollution and mitigate damage in cases where the polluter is unknown, as well as when
the damage stems from environmental pollution from sources outside the territory of the
Republic of Serbia, as stipulated by Article 9 of the current Environmental Protection Law,
it is clear that the concepts of "environmental obligations" and "environmental responsibili-
ties" should not be confused.

8 Law on Misdemeanors, Official Gazette of RS, no. 65/2013, 13/2016, 98/2016,
91/2019, 91/2019, and 112/2022.
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matter of environmental protection; c) gives a general description and speci-
fies the object of protection, i.e., typical harmful activities; d) and finally, in a
specific way, provides for the institutes of substantive criminal law.

a) The Environmental Protection Law proclaims 11 principles of envi-
ronmental protection, of which the principles of the liability of the polluter
and their legal successor and the principle of subsidiary liability are particu-
larly important for this topic. The first principle is the basic substantive starting
point for prescribing misdemeanors since it proclaims the liability of a legal or
natural person whose illegal or improper activities lead to environmental pol-
lution. Illegal activities in this context can be interpreted as those against the
law, while improper activities should be interpreted as any action or omission
that contradicts certain technical rules (rules of procedure of production pro-
cesses, waste disposal processes, etc.) that are prescribed by some legal act
(regulation, decision, ordinance...).’

b) Here, the definition of “environment,” as defined in Article 3, para-
graph 1, point 1 of the Environmental Protection Law as a set of natural and
created values whose complex interrelations make up the environment, i.e.,
space and conditions for life, is of particular importance.' The same article
defines what constitutes pollution of the environment, i.e., a series of “opera-
tional” terms such as hazardous substances, emissions, waste, etc.

¢) Given that the domestic legal system does not have a special part of
the substantive legal provisions of the Law on Misdemeanors, where misde-
meanors would be classified according to the object of protection, it is clear
that, unlike criminal offenses, it is much harder to determine the object of pro-
tection in the case of misdemeanors. Therefore, for example, the Misdemeanor
Court in Belgrade often categorizes misdemeanor proceedings conducted due
to violations of laws or regulations related to the matter of environmental pro-
tection under misdemeanors against the economy.!" This circumstance does not
have only a technical or theoretical character but can also produce significant

 The term “improper” activities seems insufficiently clear, so it might be better to
replace it with “unlawful” if a distinction is desired from those that are illegal, as they are
contrary to legal norms. This is because legal liability, in the broadest sense, can only be
established in the case of a violation of a legal rule.

101n foreign literature, it is stated that the conditions for human life on Earth are de-
termined by the interrelationship of three interpenetrating components: the natural environ-
ment, society, and the economy. See more in: Yeremeyev, 1., Dychko, A., Remez, N., Kray-
chuk, S., Ostapchuk, N. (2021). Problems of sustainable development of ecosystems. In
1OP Conference Series: Earth and Environmental Science, 628(1) 012014. IOP Publishing.

'I'See case no. Pr. 93342/2018, Misdemeanor Court in Belgrade.
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substantive-procedural consequences concerning, for instance, the statute of
limitations of misdemeanor proceedings."

The Environmental Protection Law thus in Articles 22-32 practi-
cally stipulates that its norms ensure the protection of soil and land, water,
air, forests, biosphere and biodiversity, flora and fauna, and regulate issues
of trade in specimens of wild flora and fauna, hazardous substances, waste
management, protection from noise and vibrations, and protection from radia-
tion. Additionally, Article 10 of the Environmental Protection Law provides
that environmental protection is also offered by other (sectoral) laws and
other by-laws.

d) Unlike the Criminal Code, which only provides for strict liability as an
exception, Article 103 of the Environmental Protection Law prescribes that a
polluter who causes environmental pollution is liable for the resulting damage
under the principle of strict liability, which is of great importance, especially
in terms of those acts where subjective contributions are harder to account for,
given the complexity of actions and determination of consequences.

According to the Environmental Protection Law, a natural person,
entrepreneur, legal entity, and a responsible person within a legal entity can
be held accountable for misdemeanors. Additionally, the legislator has uti-
lized the possibility provided by the Law on Misdemeanors" to also provide
for the misdemeanor liability of parents, guardians, or responsible persons in
the guardianship authority, if due to the omission of due supervision over a
minor, they commit certain misdemeanors prescribed by the Environmental
Protection Law.

Article 117 of the Environmental Protection Law prescribes 13 misde-
meanors that can be committed by a legal entity, with each being subject to
a fine ranging from 500.000 to 1.000.000 dinars, while a responsible person
can be fined between 25.000 and 50.000 dinars.'* The following Article 117a
prescribes 17 misdemeanors that can be committed by an entrepreneur, with
each being subject to a fine ranging from 250.000 to 500.000 dinars, while
according to Article 118 of the Environmental Protection Law, a natural
person can commit four misdemeanors subject to a fine ranging from 5.000
to 50.000 dinars or imprisonment up to 30 days. Finally, Article 119 of the
Environmental Protection Law explicitly prescribes the misdemeanor liability
of responsible persons in administrative bodies, local self-government units, or

12 Article 84, paragraph 5 of the Law on Misdemeanors.

13 Article 72 of the Law on Misdemeanors.

14 Article 117, paragraph 2 of the Environmental Protection Law stipulates that a fine
can be imposed in proportion to the amount of damage caused or the obligation not ful-
filled, the value of the goods or other items that are the subject of the offense, but no more
than twenty times these values.
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organizations exercising public authority, for 17 misdemeanors with a threat-
ened fine ranging from 25.000 to 50.000 dinars.'

In the case of a legal entity and entrepreneur, a protective measure of
banning the performance of activities for up to three years can be imposed
along with the penalty, while a responsible person in a legal entity, or in an
administrative body, local self-government unit, or organization exercising
public authority can be subjected to a protective measure of banning the per-
formance of certain duties for up to one year.'® In any case, along with the
penalty, a protective measure of confiscation of items intended or used for
the commission of the misdemeanor or obtained by its commission can be
imposed, except in the case of a misdemeanor committed by a responsible
person in an administrative body, local self-government unit, or organization
exercising public authority.

Reviewing a total of 51 misdemeanors prescribed in the Environmental
Protection Law, it is noted that the majority are mainly administrative in nature
and boil down to failing to provide data to competent authorities. Misdemeanors
from the Environmental Protection Law that primarily protect environmen-
tal values and can be considered “true environmental misdemeanors”!” are
virtually only those prescribed in Article 118 paragraphs 1 and 2 of the Envi-
ronmental Protection Law, which can only be committed by a natural person.
Sectoral laws in this area, such as the Waste Management Law,!® the Water
Law,' or the Air Protection Law,? also prescribe a larger number of “indirect
environmental misdemeanors” by determining the omission to compile certain
programs or conduct training as the act of commission.

15 Compare with e.g. Article 215 of the Water Law, which explicitly provides for the
misdemeanor liability of water sanitary and environmental protection inspectors in case
they commit a certain offense.

' The Water Law provides for mandatory imposition of a protective measure on a
natural person for the offense from Article 212, paragraph 1, point 22a.

17 For more about true and indirect environmental crimes, see: Stevanovié, A.
(2020). Environmental Crime: Criminological Reflections. In: The Criminal Law Protec-
tion of our Common Home: 7th AIDP Symposium for Young Penalists, 99-112.

18 Waste Management Law, Official Gazette of RS, no. 36/2009, 88/2010, 14/2016,
95/2018, and 35/2023.

19 Water Law, Official Gazette of RS, no. 30/2010, 93/2012, 101/2016, and 95/2018.

20 Air Protection Law, Official Gazette of RS, no. 36/2009, 10/2013, and 26/2021.
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Regulatory Framework of the City of Belgrade

The Law on the Capital City?! establishes the competencies of the City of
Belgrade.?> Competencies related to rights and obligations in the field of envi-
ronmental protection include: activities in the field of disaster risk reduction
and emergency management, in accordance with the law governing disaster
risk reduction and emergency management; regulation of general conditions
for protection, ways of establishing and maintaining, restoration of destroyed
public green areas, and keeping records of public green areas; management
of municipal waste, i.e., its disposal in the territory of the City of Belgrade,
adoption of waste prevention measures for plastic bags, with a plan for its
implementation; determining parts of the coast and water area where hydraulic
structures can be built, floating objects and boat moorings can be placed, or
ship unloading spots, conditions and manner of placing floating objects and
boat moorings, including issuing permits for their placement and supervision
in the field of water management as well as over the use of places for placing
floating objects and boat moorings, in accordance with the law governing the
use of water and water traffic.

Article 25 of the Statute of the City of Belgrade® specifies the com-
petencies of the City of Belgrade, derived from the Constitution,* the Law
on Local Self-Government®, and the Law on the Capital City. Thus, the City
of Belgrade supervises environmental protection, adopts programs for the
use and protection of natural values and environmental protection programs,
i.e., action and remediation plans for the City’s territory, in accordance with
strategic documents and its interests and specificities, and determines a spe-
cial fee for the protection and improvement of the environment; organizes a
zoohygienic service for catching and sheltering abandoned animals, harm-
less removal of dead animal bodies, and their transport to the collection and
treatment facility; regulates the use and management of springs, public wells,
and fountains; issues water management conditions, consents, and permits
for facilities determined by law; regulates and organizes the performance of
tasks related to the keeping and protection of domestic and exotic animals. In

2 Law on the Capital City, Official Gazette of RS, no. 129/2007, 83/2014, 101/2016,
37/2019, and 111/2021.
22 See Article 8 of the Law on the Capital City.

2 Statute of the City of Belgrade, Official Gazette of the City of Belgrade, No.
39/2008.

2* Constitution of the Republic of Serbia, Official Gazette of RS, no. 98/2006 and
115/2021.

2 Law on Local Self-Government, Official Gazette of RS, no. 129/2007, 83/2014,
101/2016, 47/2018, and 111/2021.
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addition, the City of Belgrade prescribes misdemeanors for violations of reg-
ulations within its jurisdiction, establishes inspection services, and performs
inspection supervision over the implementation of regulations and other gen-
eral acts within the City’s jurisdiction.

The Assembly of the City of Belgrade has adopted several Decisions
regulating issues broadly related to environmental protection. For example,
the Decision on the Management of Municipal, Internal, and Non-Hazardous
Waste has been in effect since 2019.2° The section containing penal provisions
of this Decision prescribes 52 misdemeanors, with the same remarks as in
the case of the analyzed penal (misdemeanor) provisions of the Environmen-
tal Protection Law, with the misdemeanors from the Decision leaning more
towards the category of “true environmental offenses”. The Decision on the
Disposal and Treatment of Atmospheric and Wastewater in the City of Bel-
grade?’ is also significant as it contains 80 misdemeanors.

Organizational Aspect

The judicial authority in the field of misdemeanors in the territory of the
City of Belgrade is exercised by the Misdemeanor Court in Belgrade with its
branch departments, the Misdemeanor Court in Mladenovac with its branch
department, the Misdemeanor Court in Obrenovac, and the Misdemeanor
Court in Lazarevac for the territories of the respective municipalities. Acting
in accordance with their competencies, they identify and report misdemeanors
(submission of requests for initiating misdemeanor proceedings) by national
and city bodies, each within its competencies, with particular emphasis on
the competencies and activities of the Environmental Protection Agency, as
well as national and city competent inspections, which often conduct joint, so-
called “combined actions”. In March 2022, within the system of the Ministry
of Interior, the Unit for Combating Environmental Crime and Environmental
Protection was formed, whose role and function in combating environmen-
tal offenses, given the relatively short time since its establishment, cannot yet
be analyzed.

26 Decision on the Management of Municipal, Internal, and Non-Hazardous Waste,
Official Gazette of the City of Belgrade, no. 71/2019, 78/2019, and 26/2021.

7 Decision on the Disposal and Treatment of Atmospheric and Wastewater in the
City of Belgrade, Official Gazette of the City of Belgrade, no. 6/2010 and 29/2014.
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Flaws in the Normative Framework and Suggestions
for Improving the Current State

The flaws in the normative framework generally refer to both national
and city regulations, with the former perhaps more subject to criticism given
their legal strength and the scope of the subject matter that the national regula-
tions address.

The primary flaw is the significant gap, or the area not covered by norms,
between the domain protected by criminal law and that safeguarded by misde-
meanors. On one end, the Criminal Code prohibits and considers as criminal
offenses those environmentally harmful activities/omissions where the harmful
consequence occurs on a large scale or over a great area, while on the other
end, which refers to misdemeanor punishment for so-called environmental
offenses, there is mainly a prohibition of typically non-consequential actions/
omissions that are predominantly administrative in nature. It is reasonable to
question the potential penal response to those consequential offenses where the
consequence does not occur on a large scale or over a great area, considering
that equal, if not more intense, environmental damage can be caused succes-
sively by continuous activity whose consequence, when viewed individually,
does not occur on a large scale or over a great area. It seems necessary, in
this regard, to consider as misdemeanors those offenses (true environmental
ones) where it is not required that the negative consequence is realized with
greater intensity and in a larger scope, thereby “filling” the existing gap in
the protection of the environment through misdemeanor law while adhering to
the ultima ratio principle regarding the function and scope of the response of
criminal law. Minor harmful consequences would, in this case, remain outside
the scope of penal response, in accordance with the rules on offenses of minor
significance.

The amount of the prescribed penalty is typically considered in terms
of determining the repressiveness of a penal system but also as a preventive
factor in deterring offenses. The domestic literature rightly questions whether
a criminal offense is, in every specific case, more severe than a misdemeanor.
For example, it is noted that the Criminal Code allows the court to terminate a
measure before the expiration of the time for which it was imposed, while the
court in misdemeanor proceedings does not have this option when it comes to
the imposed protective measure of prohibition of certain activities. Especially
concerning monetary fines in the area of environmental protection, the pos-
sibility of imposing a fine in proportion to the amount of caused damage or
unfulfilled obligation, the value of goods or other items that are the subject

2 For example: Mili¢, 1. (2016). Da li je krivi¢no delo uvek najteze kazneno delo? (I
deo), Collected Papers of the Faculty of Law in Novi Sad, 3/2016, 937-955.
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of the misdemeanor, and up to twenty times these values at most, can clearly
far exceed the maximum monetary penalty that can be imposed for a criminal
offense. However, courts in the researched period did not utilize this pos-
sibility, as it would entail a large number of procedural actions, significant
procedural costs, and time.

Regarding the prescribed penalties for misdemeanors focused on in this
paper, it is noted that the legislator does not prescribe the penalty of com-
munity service for environmental misdemeanors, neither in the Environmental
Protection Law nor in sectoral laws, and the same applies to other national
by-laws and acts of the city of Belgrade. Although this option cannot apply to
legal entities, which are the most common potential perpetrators of environ-
mental misdemeanors, it is considered justified that in the case of so-called
true environmental misdemeanors where the perpetrator can be a natural
person, the possibility of imposing community service as a principal (or at
least secondary) penalty should be considered. Community service could cer-
tainly improve societal capacities for maintaining the environment (cleaning
green areas, water bodies, forests, etc.), and it seems that from the perspective
of general and special prevention, it could achieve positive effects in terms of
raising environmental awareness.

Lastly, although the tendency for a case to “fall into the statute of limi-
tations” and the subsequent termination of proceedings due to the statute of
limitations is often highlighted as obstructing the effectiveness of misdemea-
nor proceedings, the Environmental Protection Law, as well as other significant
sectoral laws, do not utilize the possibility given by Article 84, paragraph 5 of
the Law on Misdemeanors, which allows for a longer statute of limitations (not
exceeding five years) for the area of environmental protection. It is not entirely
clear why the legislator did not use this opportunity to allow for all necessary
procedural actions to be taken within misdemeanor proceedings without fear
of the statute of limitations.

When considering the majority of misdemeanors stipulated both in the
Environmental Protection Law and in sectoral laws and other by-laws, the
dominant administrative nature of misdemeanors in the field of environmental
protection is evident. Although we have previously criticized this, pointing out
the ‘gap’ that exists between responses of criminal law and misdemeanor law
in this area, it remains unclear why, almost as a rule, monetary fines within
a range are prescribed as the sanction for such administrative-environmental
misdemeanors, given that such a sanction prevents the use of a misdemeanor
notice as an ‘instrument’ designed to contribute to the efficiency of proceed-
ings in situations where, for example, the violation of a legal rule is determined
by a simple check by the competent authority (missing deadlines to submit a
notification, create a plan, etc.).
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THE CONTEXT OF THE CITY OF BELGRADE

The area of the City of Belgrade covers 322,268 hectares (the urban area
being 35,996 hectares) and is administratively divided into 17 municipali-
ties (Cukarica, Vozdovac, Vracar, Novi Beograd, Palilula, Rakovica, Savski
Venac, Stari Grad, Zemun, Zvezdara, Barajevo, Grocka, Lazarevac, Obreno-
vac, Mladenovac, Sopot, Surcin).

The city of Belgrade is a suitable ground for studying various misdemea-
nors against the environment, considering the scale and dynamics of economic
relations within it, the coexistence of a large number of people, internal and
external migrations, the availability of various natural resources, and the pres-
ence of distinctly urban as well as rural areas.

Tens of thousands of business entities are registered in Belgrade. The
largest thermal power plant in Serbia, with six blocks of a total installed
capacity of 1.765,5 MW, is located on the right bank of the Sava River near
Obrenovac and is the single largest producer of electricity in the Serbian power
system, producing more than 8 billion kilowatt-hours annually. Belgrade has
eight heating plants and five boiler rooms. The city of Belgrade lies at the
confluence of the Sava River into the Danube, two significant rivers within the
country. Given these data and considering that economic and industrial factors
significantly contribute to environmentally harmful behaviors,? it is clear that
the territory of the City of Belgrade is most exposed to various possibilities of
environmental endangerment. Practically, of all misdemeanors in the field of
environmental protection that are in force in domestic law, only those related
to ensuring the protection of national parks could not be committed on the ter-
ritory of the City of Belgrade.

Regarding the activities of the Misdemeanor Court in Belgrade during
the observed five-year period,*® 17 cases were filed in 2017 for misdemeanors
stipulated in the Environmental Protection Law, 13 convictions were issued,
one acquittal, and nine decisions to terminate proceedings, while no decisions
to dismiss the request were made. In 2018, 17 cases were filed, 10 convictions
were issued, two acquittals, and 20 decisions to terminate proceedings, while
two cases resulted in a decision to dismiss the request. In 2019, 62 cases were
filed, 12 convictions were issued, two acquittals, and nine decisions to termi-
nate proceedings, while 16 cases resulted in a decision to dismiss the request.
In 2020, 32 cases were filed, five convictions were issued, no acquittals,

¥ See more in: Stevanovi¢, A. (2015). Ekoloski kriminalitet, Kaznena reakcija u
Srbiji (V deo). Belgrade: University of Belgrade, Faculty of Law, 301-312.

3 Notification from the Misdemeanor Court in Belgrade, no. SU II — 17a 229/2023
-1 from October 10, 2023.
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12 decisions to terminate proceedings, and one case resulted in a decision to
dismiss the request. In 2021, 7 cases were filed, 11 convictions were issued,
no acquittals, 21 decisions to terminate proceedings, and two cases resulted
in a decision to dismiss the request. Finally, in 2022, 23 cases were filed, nine
convictions were issued, no acquittals, 20 decisions to terminate proceedings,
and one case resulted in a decision to dismiss the request.

CRIMINOLOGICAL PERSPECTIVE

Legal entities, particularly business entities, mainly participate in creat-
ing negative effects on environmental goods. It is a fact that environmentally
harmful activities or omissions of business entities as legal entities, especially
those classified under “heavy industry,” generate a higher intensity of endan-
gering, harming, or destroying an environmental good in a shorter time. In
the context of today’s dominance of the capitalist cultural and social model
over others, it is clear that profit-making can be understood as an imposed
goal, which is easier to achieve by disregarding certain regulations, such as
those mandating the installation of filters, purifiers, and many other reduction
devices.*! Reviewing the formulations of domestic positive provisions regu-
lating this matter, which is also the case in almost all legislations, two types
of duties can be observed.’? The first is preventive and represents the avoid-
ance, at one’s own expense, of harmful effects by installing filters and similar
devices. The second group of duties relates to the mandatory remediation of
inflicted damage based on the principle of material liability. In both cases, it
is necessary to forego certain material resources or a certain future income,
which, of course, is not in the interest of the business entity.

The economic cause of environmental crime can also be discussed
from the state’s perspective, not just that of business entities, i.e., the ways in
which the state consciously or unconsciously encourages current and poten-
tial perpetrators, primarily of environmental crimes and then other offenses.
Namely, sanctions for violating imperative environmental regulations are far
more likely to be imposed on, besides natural persons, legal entities with eco-
nomic activities that do not operate with large revenues, do not employ a large
number of people, and whose activities are not of vital importance for the
functioning of a society. Simply put, frequent and harsh sanctioning of large
business entities would jeopardize their operations and thereby the livelihood

31 Notification from the Misdemeanor Court in Belgrade, no. SU II — 17a 229/2023
-1 from October 10, 2023

32 Ibid.
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of a large number of employees in such systems, leading to a higher unem-
ployment rate and opening a whole range of socio-economic issues, which are
typically a significant pressure on any state authority.

From the perspective of state authority, it is far more profitable to tolerate
sometimes even flagrant violations of relevant regulations protecting an envi-
ronmental good by large economic systems that contribute significant financial
resources to the state budget through tax obligations. The type of activity is
very significant in this context, as in some cases, the environmental interest
will be suppressed in order to improve the state of the country.’® Therefore, it
can be concluded that larger economic systems, in the previously mentioned
sense, and their responsible persons have a sort of de facto immunity.>

The participation of individuals, not as responsible persons within legal
entities but as natural persons, should also be considered when discussing the
economic set of causes for environmental misdemeanors. Although it was
previously stated that business entities as legal entities mainly participate in
creating negative effects on environmental goods, it does not mean that envi-
ronmental offenses committed by individuals should be overlooked.

Environmental offenses are typically associated with a significant dark
figure.35 This can be primarily explained by the large number of prescribed
misdemeanors in the field of environmental protection. The situation regard-
ing prescribed criminal offenses in this area is somewhat different since they
are typically of a consequential, temporal, and spatial nature. This is further
complicated by establishing causality between action and consequence, which
requires expert knowledge and sometimes a demanding process involving var-
ious measurements, etc. On the other hand, most misdemeanors prescribed by
the Environmental Protection Law, other sectoral laws and by-laws at both the
republic and city levels, are conduct offenses, so establishing that an objec-
tive misdemeanor wrong has been committed does not require determining the
occurrence of a consequence and its causal relationship with the action.

Finally, the doctrine highlights another important perceptual charac-
teristic (a view predominantly held by the general public) of environmental

3 Let us consider the possibility that while excavating coal, a certain power indus-
try giant violates a penal norm aimed at protecting some environmental value. There is a
certain possibility that the stricfo iuris behavior of the state authorities could jeopardize
the operation of that economic system, and thereby the distribution of electricity, which is
certainly of vital importance to society.

3* Ignjatovi¢, D. (2011). Kriminologija. Belgrade: Faculty of Law, University of
Belgrade.

35 This assertion is of a conditional nature since it is based on the experiential ob-
servation of the author, without reliance on a self-incrimination study, for example, which
could validly confirm the existence of this phenomenon from a methodological standpoint,
but certainly not its extent.
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offenses, that they are so-called victimless crimes.36 This essentially means
that the consequences of a misdemeanor (though rarely included in the sub-
stance of the offense) are removed from the personal and property goods
of a person.

Specific Effects of Negative Environmental Consequences
on Everyday Human Life

According to the World Health Organization (WHO) data published for
the year 2022,37 air pollution is the second largest risk factor for non-com-
municable diseases and one of the main health risks, causing diseases such
as lung cancer, stroke, heart disease, acute and chronic respiratory diseases,
including asthma. About 89 % of premature deaths occur in low- and middle-
income countries. Considering the Annual Report on the State of Air Quality in
the Republic of Serbia for 2020, the territory of the city of Belgrade belongs
to the third (worst) category of air quality. The annual average concentration
of sulfur dioxide above the limit value (50 pg/m®) in 2020 was not recorded in
Belgrade. However, the daily limit value (125 pg/m®) was exceeded in the cap-
ital city (2 days in the center of Obrenovac, Mostar, Vracar, and New Belgrade
each for one day). Hourly values (limit value 350 pg/m?®) were not exceeded
in Belgrade.

According to a study on the impacts of air pollution on human health,*
specific health effects attributed to exposure to ambient PM2.5 concentrations
above 10 pg/m? were estimated. Hourly PM2.5 concentrations were collected
from 13 air pollution monitoring stations in the Belgrade district in June and
July of 2021. The average PM2.5 concentration for the two-month monitoring
from all sampling sites in the city was 14.8 pg/m?, the maximum daily concen-
tration was 55.7 pg/m?, and the maximum hourly concentration was 365 ug/m?.
The development of diseases such as stroke, ischemic heart disease (IHD),

3¢ See more in: Batricevi¢, A., Paunovié, N. (2018). Environmental terrorism-victi-
mological aspects and preventive mechanisms. Themis, 21(1), 67-89.

37 WHO (2022). Ambient (outdoor) air pollution. Available at: https://www.who.int/
news-room/fact-sheets/detail/ambient-(outdoor)-air-quality-and-health?gclid=EAlalQobCh
MImLL-pebZgQMVIuUN3Ch10jwStEAAYASAAEgK3gvD BwE, accessed on October 13,
2023.

3% Knezevi¢, J., Jovi¢, B., Mari¢ Tanaskovi¢, M., Ljubi¢i¢, A., Stamenkovi¢, D.,
Dimi¢, B. (2021). Kvalitet vazduha u Republici Srbiji 2020. godine. SEPA. Available at:
http://www.sepa.gov.rs/download/izv/Vazduh_2020.pdf, accessed on October 13, 2023.

% Cujié, M., Cirovié, Z., Doli¢, M., Jankovi¢-Mandié, L., Radenkovié, M., Onjia,
A. (2023). Assessment of the burden of disease due to PM2.5 air pollution for the Belgrade
district. Thermal Science, 104-104.
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chronic obstructive pulmonary disease (COPD), and lung cancer due to PM2.5
pollution was estimated according to the WHO methodology for assessing
health risks from air pollution. The model used for this assessment is based on
a proportion defined as the part of the health effect related to exposure to air
pollution in an at-risk population. The estimated proportion (share) was 19.4 %
for stroke, 27.2 % for IHD, 15.3 % for COPD, and 9.0 % for lung cancer. The
estimated number of cases attributable to 100,000 people in the at-risk popu-
lation, due to PM2.5 air pollution, for stroke, IHD, COPD, and lung cancer
was 28, 34, 15, and 8, respectively. According to research by The Guardian®
and the accompanying analysis of this research, pollution data for the summer
months suggest estimates that fine particles are responsible for every fifth
stroke, every fourth case of ischemic heart disease, and one out of 11 cases of
lung cancer in Belgrade.

In the city of Belgrade, it is planned that there will be 4,568 hectares
of water bodies, or 5.9 % of the total territory, which is an increase compared
to 2010 when there were 3.810 hectares of water bodies (4.9 %). The river
courses of the Sava and Danube cover a total area of 10.000 hectares, of which
6.700 hectares are riverbanks and about 3.000 hectares are water bodies. About
29 km of embankments and quays have been built along approximately 153
km of coastline. The main recipients on the left bank of the Sava, Danube, and
Tami§ are the drainage canals Galovica, Petrac, Vizelj, Kalovita, and Sibnica.
On the right bank of the Sava and Danube, there are many torrential streams
that are natural recipients of surface waters. Residents of Belgrade are threat-
ened by floods in several ways. The northern part of the city is endangered by
the high water levels of the Sava and Danube. About 100 smaller watercourses
of torrential nature also pose a threat, causing dangerous floods. The city of
Belgrade does not have a facility for treating municipal wastewater, meaning
that all wastewater from the sewage system and septic tanks ends up directly
in the rivers.*! About 60 Olympic pools of feces are poured into the Sava and
Danube annually.* Wastewater is one of the main pollutants of surface and
groundwater, especially industrial wastewater and landfill leachate, which are

40 The Guardian (2023). Belgrade: the city where dirty air is seen as a ’consequence
of economic growth’. Available at: https://www.theguardian.com/world/2023/sep/22/bel-
grade-serbia-air-pollution, accessed on October 13, 2023.

41 Zdravkovi¢, N. (2023). Da li kroz Srbiju teku dva Dunava i kako je to moguce?
Zagadenje utice na zdravlje ljudi, ali i na ekosisteme. National Geographic Srbija. Availa-
ble at: https://nationalgeographic.rs/zivotna-sredina/a41565/Kakvo-je-stanje-reke-Dunav-u
-Srbiji.html, accessed on October 13, 2023.

4 Vasiljevi¢, B. (2021). Direktno sa slavine voda se pije u Beogradu, Becu i Bu-
dimpesti. Politika. Available at: https://www.bvk.rs/wp-content/uploads/2021/07/Politika
_ 11 _07_2021-min-min.pdf, accessed on October 13, 2023.
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not treated in Belgrade.® In Serbia, there is no systematic monitoring of the
health consequences of polluted waters, and thus rivers, on people. A more
comprehensive picture of the water situation is given by the environmental
status, measured by the Environmental Protection Agency, which can pro-
vide a clearer insight into the consequences for the health of the population.
According to the latest available report on the health safety of surface waters
used for water supply and recreation in the Republic of Serbia for 2020, there
are 5 controlled public bathing areas (rivers, lakes) in Belgrade, with one devi-
ating from the regulation in terms of physical-chemical, microbiological, and
combined aspects. The results of testing surface waters used for water supply
in the Republic of Serbia in 2020 show that there are 3 such controlled surface
waters in Belgrade, with one of them not meeting the regulatory requirements
in terms of microbiology.*

According to the latest report on the health safety of drinking water
from public waterworks and water facilities in the Republic of Serbia for
the year 2021, there were 7 controlled public waterworks in Belgrade, 2 of
which had “combined” unsuitability (physical-chemical and microbiological).
The most common causes of microbiological unsuitability of drinking water
in the Belgrade area and the city itself are the increased presence of aerobic
mesophilic bacteria and total coliform bacteria, and the most common causes
of physical-chemical unsuitability are increased values of ammonia and so-
called turbidity.*

Belgrade’s water on the right bank of the Sava, in the old part of Bel-
grade, belongs to the category of moderately hard waters, while in the
municipalities of New Belgrade and Zemun, it belongs to hard waters. It also

4 Puranovi¢ S. (2019). Izvestaj o kvalitetu otpadnih i povrSinskih voda (recipijena-
ta) i higijensko-sanitarnom stanju deponija na teritoriji Republike Srbije na osnovu ispiti-
vanja izvrSenih u mrezi institucija javnog zdravlja u 2018. godini. Institute of Public Health
of Serbia “Dr. Milan Jovanovi¢ Batut”. Available at: https://www.batut.org.rs/download/
izvestaji/lzvestaj%20otpadne%20vode%202018.pdf, accessed on October 13, 2023.

# Jovanovié¢, D., Zivadinovié, D., Komazec, 1. (2021). Izveitaj o zdravstvenoj
ispravnosti povrsinskih voda koje se zahvataju za vodosnabdevanje i koriste za rekreaciju
u Republici Srbiji u 2020. godini. Institute of Public Health of Serbia “Dr. Milan Jovano-
vi¢ Batut”. Available at: https://www.batut.org.rs/download/izvestaji/Izvestaj%20povrsin-
ske%20vode%202020.pdf., accessed on October 13, 2023.

4 Knezevic¢, T. (2022). Izvestaj o zdravstvenoj ispravnosti vode za pice javnih vodo-
voda i vodnih objekata u Republici Srbiji za 2021. godinu. Institute of Public Health of Ser-
bia “Dr. Milan Jovanovi¢ Batut”. Available at: https://www.batut.org.rs/download/izvestaji/
higijena/Godisnji%20vode %20za%20pice%202021.Pdf, accessed on October 13, 2023.
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contains aluminum, lead, mercury, asbestos, organochlorine compounds due to
excessive chlorination, as well as mechanical deposits due to poor pipes.*

Numerous diseases arise as a result of consuming unsuitable drinking
water. According to the report of the Institute of Public Health of Serbia for the
period from 2017 to 2021, a total of three waterborne epidemics were regis-
tered with 77 affected individuals. The highest number of affected individuals
in relation to the number of waterborne epidemics was registered in 2018.

When planning the creation of green urban areas, a problem is the lack
of knowledge and the absence of constant monitoring of the relationship and
impact between land use policy, spatial potential, changes in attitudes and
needs, and quality of life. In the past few decades in Belgrade, the functions
and purposes of space have not been comprehensively considered, resulting
in a lack of functional and rational spatial organization of the city. The impor-
tance of greenery in cities is multifaceted: it improves climatic conditions in
the urban environment; it affects the regulation of air temperature, pressure,
and air currents; reduces the level of municipal noise; increases air humidity;
prevents soil erosion; protects from excessive sunlight exposure, etc. Besides
the ecological-biological function of greenery, the recreational and aesthetic
functions are also significant.

FINAL CONSIDERATIONS

The analysis of the fundamental features of protection through misde-
meanor law in the field of environmental protection in Belgrade during the
observed period points to several issues that deserve critical scrutiny. Firstly,
it appears that the legislator, when prescribing misdemeanors in regulations
governing environmental protection, insufficiently utilizes the possibilities
provided in the Misdemeanor Law, which could contribute to the efficiency
of the process. This primarily refers to not prescribing a longer period nec-
essary for the statute of limitations on misdemeanor proceedings, as well as
hesitation to prescribe a fixed monetary fine for certain offenses to apply the
misdemeanor notice as a means of simplifying the process. It seems neces-
sary to more frequently prescribe community service as a punishment (either
principal or secondary) for environmental misdemeanors, with the aim that
the convicted agree to it, thus avoiding a monetary fine whose amount should
have a corresponding deterrent effect. This approach would strengthen the

46 AquaFilter (2023). Kvalitet vode za pi¢e u Beogradu: Problemi i reSenje. Ava-
ilable at: https://aquafiltersrbija.rs/o-vodi/kvalitet-vode-za-pice-u-beogradu/, accessed on
October 13, 2023.
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capacity for better environmental maintenance (cleaning actions, afforestation,
tree marking, etc.), with the potential for further development of environmen-
tal awareness.

The largest flaw in the normative framework of the protection of the
environment through misdemeanor law is the significant non-penal zone that
exists between environmental offenses subject to the response of criminal
law and those prescribed as misdemeanors. In other words, the misdemeanor
system in this field lacks true environmental, consequential offenses. By filling
the catalog of misdemeanors in the field of environmental protection, situa-
tions would be avoided where harmful activities that do not constitute, in a
qualitative and quantitative sense, an offense requiring the response of criminal
law remain outside any penal response, given that under the current normative
state of affairs, it is not possible to react to those acts that simultaneously do
not create an environmentally harmful consequence to a large extent or over
a great area but represent an equal or even greater threat to the environment
through the continuous accumulation of consequences they produce. With this
in mind, it is necessary to prescribe true environmental criminal offenses from
the Criminal Code as misdemeanors, without the objective conditions related
to the measure and location of the consequence. This way, the penal response
in this area would be gradationally harmonized, making a functional system in
which, according to the principle of ultima ratio, criminal prosecution would
be intended for the most severe environmental offenses, while the response
of misdemeanor law in a broader scope would be directed against other envi-
ronmentally harmful offenses. This is also because, according to the doctrine,
which the legislator accepts, misdemeanors form a component of penal, not
predominantly administrative law.

The research results related to the representation of misdemeanors from
the Environmental Protection Law in the case law of the Misdemeanor Court
in Belgrade indicate an unexpectedly small number of cases formed during the
observed period, with a total of 60 convictions. Such a state of affairs clearly
does not correspond to empirical indicators related to the relatively unfavora-
ble condition of soil, air, and water in Belgrade, as well as other indicators of a
healthy environment. In this sense, it can be concluded that the dominant prob-
lem is not in the mechanisms of procedural misdemeanor law, although we
have pointed out several segments that could further contribute to efficiency,
rather that it lies in the detection of environmental misdemeanors, the capaci-
ties of authorities responsible for detecting and preventing environmental
misdemeanors, along with the previously highlighted issue of normative flaws
related to the insufficient representation of true environmental offenses in the
misdemeanor system, which applies to both national and city regulations that
prescribe misdemeanors in the field of environmental protection.
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SAZETAK: Iskljuenje ¢lana iz drustva s ograni¢enom od-
govornos¢u je jedan od osnova za prestanak ¢lanskog odnosa u
viSeclanim drustvima s ograni¢enom odgovornoséu. Zakon o pri-
vrednim druStvima razlikuje dva postupka isklju¢enja clana iz
drustva s ograni¢enom odgovornoscu: 1) iskljucenje ¢lana odlukom
skupstine (tzv. vansudsko iskljucenje) i 2) iskljucenje ¢lana odlu-
kom suda, u zavisnosti od razloga zbog kojih se iskljucenje vrsi.
Odluka skupstine o podnosenju tuzbe (pokretanju spora) za isklju-
¢enje Clana iz drustva je u srpskom pravu osnovni preduslov za
vodenje spora za isklju¢enje ¢lana kada se u svojstvu tuZioca javlja
drustvo. lako ova odluka predstavlja samo inicijalni akt kojim se
stvara ovlasc¢enje za podnosenje tuzbe za iskljucenje Clana iz dru-
$tva, njenom detaljnom analizom otvara se niz znacajnih pitanja. U
vezi sa odlukom skupstine o podnoSenju tuzbe (pokretanju spora)
za iskljucenje Clana iz drustva u radu je analizirano nekoliko naj-
znacajnijih pitanja: pitanje pravnog karaktera te odluke i njene veze
sa sadrzinom tuzbe za isklju¢enje Clana, pitanja u vezi sa postup-
kom donosenja ove odluke (pitanje nadleznosti, kvoruma, veéine
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za donoSenje odluke, lica sa pravom glasa povodom dono$enja te
odluke, pitanje ko moze inicirati donosenje predmetne odluke), kao
1 pitanje njene sadrzine.

Kljucne reci: iskljucenje ¢lana, odluka skupstine o podnosenju
tuzbe za iskljucenje, tuzba za iskljucenje ¢lana iz drustva, drustvo s
ograni¢enom odgovorno$cu

UVODNE NAPOMENE

Iskljucenje clana iz druStva je jedan od osnova prestanka clanskog
odnosa u viseClanim druStvima s ograni¢enom odgovornos¢u (drustva sa dva
ili vie ¢lanova).! Iskljucenje se od drugih pravnih osnova prestanka ¢lanskog
odnosa u drustvu, koji nastupaju na dobrovoljnoj osnovi po osnovu izrazene
volje ¢lana drustva (prenosa celokupnog udela,’? istupanja iz drustva,’ izvr§enja
prava nesaglasnog ¢lana* i povlacenja i poniStenja udela ¢lana drustva®), razli-
kuje po tome Sto u slucaju iskljucenja ¢lanski odnos prestaje protivno volji
¢lana drustva koji se iskljucuje (tzv. prisilno udaljenje iz drustva). U postupku
iskljucenja interesi druStva i ¢lana u odnosu na koga je pokrenut postupak
isklju¢enja medusobno su suprotstavljeni. Postupak isklju¢enja podrazumeva
vertikalan odnos drustvo—¢lan u odnosu na koga je pokrenut postupak isklju-
¢enja, pa je jedna od posledica iskljucenja ¢lana sticanje sopstvenog udela u
korist drustva.® Dakle, povodom isklju¢enja iz drustva ne uspostavlja se nepo-
sredan odnos izmedu ¢lanova drustva (tzv. horizontalan odnos),” ve¢ je re¢ o

! Iskljudenje iz drustva nije moguce kod jednoclanih drustava s ograni¢enom odgo-
vornoscu jer bi iskljucenjem c¢lana drustvo ostalo bez ¢lanova. Osim toga pravno je nemo-
guce da jedini ¢lan sa 100 % udela sebe iskljuci iz drustva.

2 Prenos celokupnog udela moguce je izvrSiti ugovorom o prenosu udela na drugog
Clana drustva ili treée lice u skladu sa odredbama ¢l. 160—175. Zakona o privrednim dru-
Stvima (Sluzbeni glasnik RS, br. 36/2011, 99/2011, 83/2014. — dr. zakon, 5/2015, 44/2018,
95/2018, 91/2019. i 109/2021. — dalje u tekstu i fusnotama ZPD). Takode, ¢lanu moze pre-
stati ¢lanski odnos i prenosom celokupnog udela na samo drustvo u postupku i pod uslovi-
ma koji su predvideni za sticanje sopstvenog udela drustva koji su regulisani ¢l. 157. ZPD.

3 Istupanje iz drustva se vrsi u skladu sa odredbama ¢l. 187-193. ZPD.

4 IzvrSenje prava nesaglasnog ¢lana vrsi se u skladu sa odredbama ¢l. 474-477. ZPD.

5 Povlagenje i ponistenje udela ¢lana vrsi se u skladu sa odredbama ¢l. 155. ZPD.

®V.: ZPD, ¢l. 157, st. 2, t. 2.

7 Primera radi iskljuenje se ne sprovodi zbog neposredne povrede interesa ¢lanova
drustva (npr. zbog toga §to je nekom od ¢lanova neposredno pricinjena $teta od strane dru-
gog ¢lana drustva), ve¢ zbog povrede interesa druStva kao posebnog subjekta prava.
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odnosu izmedu drustva i ¢lana (tzv. vertikalan odnos).® Cak i kad se postu-
pak radi iskljucenja iz drustva vodi po osnovu derivativne tuzbe koju podnosi
odredeni ¢lan u svoje ime, a za racun drustva,’ ni tada se ne radi o odnosu
izmedu ¢lanova, jer se ta tuzba podnosi za racun to jest u interesu drustva ¢iji
je interes suprotstavljen interesu ¢lana u odnosu na koga se vodi postupak za
iskljucenje.'?

Zakon o privrednim druStvima razlikuje dva postupka iskljuc¢enja ¢lana iz
drustva s ogranicenom odgovornoscu: 1) iskljucenje ¢lana odlukom skupstine
(tzv. vansudsko iskljucenje)!! i 2) iskljucenje ¢lana odlukom suda,'? u zavi-
snosti od razloga zbog kojih se iskljucenje vr$i." Iskljucenje ¢lana odlukom
skupstine drustva moguée je samo iz dva razloga: zbog neizvrSenja obaveze
uplate odnosno unosenja uloga u drustvo i zbog neizvrsenja obaveze vrsenja

8 Iskljucenje se vrsi zbog povrede interesa drustva kao posebnog subjekta prava (pri-
mera radi zbog neizvrSenja obaveze uplate odnosno unosenja uloga, neizvrSenja obaveze
na dodatne uplate, prouzrokovanja Stete drustvu, neizvrSenja posebnih duznosti prema dru-
Stvu, zbog sprecavanja ili otezavanja poslovanja drustva i dr.).

°V.: ZPD ¢l. 196, st. 7.

' Narodito je vazna obaveza lojalnog postupanja ¢lana prema drustvu. Svaki ¢lan
treba da doprinese ostvarivanju zajednickog cilja zbog kojeg je drustvo osnovano. V.: Juri¢,
D., (2023). ,Iskljucenje ¢lana iz drustva s ograni¢enom odgovornoscéu. Zbornik radova
Pravnog fakulteta Sveucilista u Rijeci, 1/2023, 270.

V.. ZPD, €l. 195. 1 179, st. 5-7. U vezi sa isklju¢enjem ¢lana odlukom skupstine
videti opsirnije kod Sogorov, S. (2012). ,.Iskljucenje ¢lana iz drustva s ograni¢enom odgo-
vorno$¢u odlukom skupstine (kaduciranje)“. Pravo i privreda, 4—6/2012, 63-73.

12V.: ZPD, ¢l. 196-197.

13 Detaljnija analiza razloga za iskljucenje ¢lana iz drustva s ograni¢enom odgovorno-
§¢u odlukom suda izvr$ena je u radu: Sogorov, S. (2012). ,,Razlozi iskljuéenja ¢lana iz drustva
s ograni¢enom odgovornos¢u odlukom suda®. Zbornik radova Pravnog fakulteta u Novom
Sadu, 1/2012, 63-73. Za razliku od prava Republike Srbije, pravo Republike Hrvatske ne
polazi od razloga za iskljucenje kao osnove razlikovanja postupaka za iskljucenje, ve¢ pravi
razliku izmedu iskljuenja na osnovu osnivackog akta (,,temeljem drustvenog ugovora“) ko-
jim se onda moraju urediti odredeni uslovi (ko moze predloziti iskljucenje, razlozi za isklju-
¢enje i dr.), postupak i posledice iskljucenja ¢lana iz drustva i iskljucenje na osnovu odluke
suda (,,temeljem sudske odluke) koje se moze zasnivati samo na tzv. vaznom razlogu. V.:
opsirnije kod Juri¢, D., (2023). ,,Iskljucenje ¢lana iz drustva s ogranicenom odgovornoséu®.
Zbornik radova Pravnog fakulteta Sveucilista u Rijeci, 1/2023, 269-289. Prema ¢l. 420,
st. 3. Zakona o trgovaCkim drustvima Republike Hrvatske (Narodne novine br. 111/93,
34/99, 121/99, 52/00, 118/03, 107/07, 146/08, 137/09, 125/11, 152/11, 111/12, 68/13,
110/15, 40/19, 34/22, 114/22, 18/23, 130/23): ,,Vazan razlog za iskljucenje ¢lana iz drustva
je njegovo ponasanje kojim se onemogucuje ili znatno otezava postizanje cilja drustva pa
se zbog toga njegov ostanak u drusStvu €ini za drustvo nepodnosljivim.“ Sli¢na resenja kao
i pravo Hrvatske, sadrze i austrijsko i nemacko pravo. Za pravo Austrije videti opS$irnije
kod Glinthner, S. (2021). Der Ausschluss des gesellschafters aus wichtigem grund bei der
GMBH nach der Gesb-reform — Diplomarbeit. Universitdt Linz, 2021.
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dodatnih uplata.'* S druge strane, isklju¢enje ¢lana odlukom suda moguce je
iz razloga odredenih osnivackim aktom ili iz drugih opravdanih razloga, a
naroc¢ito ako ¢lan drustva: 1) namerno ili grubom nepaznjom prouzrokuje Stetu
drustvu, 2) ne izvrSava posebne duznosti prema druStvu propisane Zakonom
o privrednim drusStvima ili osnivackim aktom i 3) svojim radnjama ili pro-
pustanjem, protivno osnivackom aktu, zakonu i dobrim poslovnim obi¢ajima
sprecava ili u znacajnoj meri otezava poslovanje drustva.'s

Institut iskljucenja ¢lana iz druStva s ograni¢enom odgovornoscéu je
veoma kompleksan, a naro€ito u delu koji se odnosi na iskljucenje ¢lana odlu-
kom suda. Isklju¢enje ¢lana odlukom suda, iako prvenstveno spada u materiju
kompanijskog prava, u znacajnoj meri obuhvata i segmente gradansko-proce-
snog prava, jer u vezi sa svojom primenom sadrzi niz odredbi procesno-pravnog
karaktera koje su delom obuhvaéene materijalno-pravnim zakonom tj. Zako-
nom o privrednim drustvima.

U postupku iskljucenja ¢lana iz drustva odlukom suda moguée su dve
vrste tuzbi: 1) direktna tuzba drustva radi iskljuéenja ¢lana'® i 2) derivativna
tuzba'” radi iskljucenja ¢lana.'® U zavisnosti od vrste tuzbi razlikuju se i uslovi
za otpocinjanje postupka iskljucenja pred sudom.

Kako obim ovog rada ne bi dozvolio analizu ¢itavog postupka iskljuce-
nja ¢lana na osnovu odluke suda, autor se opredelio da se predmet razmatranja
u ovom radu odnosi pretezno na odluku skupstine drustva o podnoSenju tuzbe
(pokretanju spora) za iskljuc¢enje ¢lana drustva s ograni¢enom odgovornoscu i
sa njom povezana pitanja. Dodatni razlog iz kog se autor opredelio za detaljnu
analizu ove vrste odluke skupstine lezi u ¢injenici da se u uporednom pravu
ona veoma retko srece kao preduslov za podnosenje tuzbe za iskljucenje ¢lana
iz dru$tva s ograni¢enom odgovorno$¢u odlukom suda.'

Odluka skupstine o podnoSenju tuzbe (pokretanju spora) za iskljucenje
Clana iz drustva je u srpskom pravu osnovni preduslov za vodenje spora za
iskljucenje ¢lana kada se u svojstvu tuzioca javlja drustvo. lako ova odluka

“V.: ZPD, ¢l. 195.1 179, st. 5-7.

5V.: ZPD, ¢l. 196, st. 1.

16V.: ZPD, ¢l. 196, st. 1-5.

7V.: ZPD, ¢l. 196, st. 6.

18U vezi sa derivativnom tuzbom za isklju¢enje ¢lana iz drustva videti opSirnije kod
Velickovi¢, J. (2020). Derivativna tuzba. Beograd: Pravni fakultet Univerziteta u Beogradu,
185-190.

% Ovu vrstu odluke ne poznaju pravo Nemacke, Austrije i Hrvatske. Odluku skup-
Stine o podnosenju tuzbe poznaje pravo Slovenije. Videti Zakon o gospodarskih druzbah,
¢l. 501. (Uradhni list RS, $t. 65/09. — uradno precisceno besedilo, 33/11, 91/11, 32/12, 57/12,
44/13. — odl. US, 82/13, 55/15, 15/17, 22/19. — ZPosS, 158/20. — ZIntPK-C, 18/21, 18/23.
—ZDU-10 in 75/23).
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predstavlja samo inicijalni akt kojim se stvara ovlas¢enje za podnosenje tuzbe
za iskljucenje ¢lana iz drustva, kada se kao tuzilac javlja drustvo, njenom
detaljnom analizom otvara se niz znacajnih pitanja. U vezi sa odlukom skup-
Stine o podnoSenju tuzbe (pokretanju spora) za iskljucenje ¢lana iz drustva
vazno je analizirati nekoliko pitanja: pitanje pravnog karaktera odluke skup-
Stine 1 njenu vezu sa sadrzinom tuzbe za iskljucenje Clana, pitanja u vezi sa
postupkom donosenja ove odluke (pitanje nadleznosti, kvoruma, veéine za
donosenje odluke, lica sa pravom glasa povodom donosenja te odluke, pitanje
ko moze inicirati donoSenje predmetne odluke), kao i pitanje njene sadrZine.

S obzirom na to da se spor radi iskljucenja ¢lana moze voditi po osnovu
direktne (klasi¢ne) tuzbe drustva ili po osnovu derivativne (indirektne) tuzbe,
treba ista¢i da je odluka o podnoSenju tuzbe (odluka o pokretanju spora) za
iskljucenje ¢lana drustva neophodan preduslov za vodenje spora radi iskljuce-
nja ¢lana samo u slucaju kada je podnosilac tuzbe drustvo (tzv. direktna tuzba).

ODLUKA SKUPSTINE O PODNOSENJU TUZBE
(POKRETANJU SPORA) ZA ISKLJUCENJE CLANA

OpSte napomene

Osnovni preduslov za vodenje postupka po tuzbi drustva (tzv. direktna
tuzba) za iskljucenje ¢lana odlukom suda je postojanje odluke skupstine dru-
Stva o podnoSenju tuzbe (pokretanju spora) za iskljuenje. Drustvo moze
tuzbom koju podnosi nadleznom sudu zahtevati iskljuenje ¢lana drustva.?
Odluku o podnosenju tuzbe donosi skupstina u skladu sa odredbama ZPD.?!

Kada se analiziraju odredbe ZPD u vezi sa ovom odlukom skupstine, ono
S$to se prvo moze zapaziti jeste da se ona oznacava razli¢itim nazivima u poje-
dinim delovima zakonskog teksta. U ¢l. 196. ZPD koji je posvecen postupku
iskljucenja clana odlukom suda pominje se Odluka o podnoSenju tuzbe za
isklju¢enje ¢lana drustva.’> S druge strane, u ¢l. 200. ZPD koji je posvecen
delokrugu skupstine druStva s ogranicenom odgovornos$éu ona se oznacava
kao Odluka o pokretanju spora za iskljuenje ¢lana drustva.® Cini se da je
terminoloski ispravniji izraz Odluka o podnoSenju tuzbe za iskljucenje ¢lana
jer se njenim donoSenjem jos§ ne pokreée spor radi iskljucenja ¢lana. Sudski

20V.: ZPD, ¢l. 196, st. 1.
2LV, ZPD, ¢l. 196, st. 2.
2 V.. ZPD, ¢l. 196, st. 3.
%y ZPD, &l 200, st. 1, t. 16.
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spor radi iskljucenja ¢lana, ne pocinje donosenjem te odluke, ve¢ trenutkom
podnosSenja tuzbe radi iskljuc¢enja ¢lana iz drustva. S druge strane, donosenje
odluke skupstine o podnosenju tuzbe (pokretanju spora) za iskljucenje ¢lana iz
drustva predstavlja samo preduslov za podnoSenje tuzbe za iskljucenje ¢lana
drustva, kada se u svojstvu tuzioca u tom sudskom sporu javlja drustvo.

Pravni karakter odluke o podnosSenju tuzbe (pokretanju spora)
za iskljucenje ¢lana i veza sa tuzbom za iskljucenje ¢lana

Nezavisno od pomenutih terminoloskih razlika u vezi sa nazivom
ove odluke u razli¢itim delovima zakonskog teksta, nesporno je da se ovom
odlukom ne odlu¢uje neposredno o statusu ¢lana druitva. Clan drustva se pred-
metnom odlukom ne iskljucuje iz drustva i ona nije neposredni pravni osnov
prestanka ¢lanskog odnosa. Sledstveno tome, takva odluka nije pravni osnov
kojim bi se izdejstvovalo brisanje ¢lana iz registra tj. registraciju prestanka
¢lanskog odnosa u APR.*

Sa materijalnopravnog aspekta predmetna odluka ima samo karakter
inicijalnog akta ¢ijim se donoSenjem stvara ovlaséenje za podnoSenje tuzbe
tj. vodenje spora za iskljucenje ¢lana iz drustva odlukom suda. Podnosenju
tuzbe za iskljucenje kada se u svojstvu tuzioca javlja drustvo, mora prethoditi
odluka skupstine drustva o podnosenju tuzbe (pokretanju spora) za iskljucenje
¢lana. U tom smislu ova odluka skupstine razlikuje se od odluke o iskljuc¢enju
¢lana iz drustva, koju skupstina moze doneti samo u slucaju neizvrsenja oba-
veze uplate odnosno unoSenja uloga® i neizvrSenja obaveze vr$enja dodatnih
uplata,®® a koja za razliku od odluke skupstine o podnosenju tuzbe (pokretanju
spora) za iskljucenje Clana, predstavlja neposredan pravni osnov za prestanak
¢lanskog odnosa i registraciju brisanja ¢lana tj. prestanka ¢lanskog odnosa
iz registra.

Kao inicijalni akt, odluka o podnoSenju tuzbe (pokretanju spora) za
isklju¢enje Clana drustva vodi ka sudskom sporu radi iskljucenja ¢lana iz
razloga odredenih osnivackim aktom ili iz drugih opravdanih razloga (pojedini
su primeri¢no navedeni zakonom),”” koji ne predstavljaju dva gorepomenuta

24 To mogu biti samo odluka skupstine o iskljuenju ¢lana zbog neizvrsenja obaveze
uplate odnosno unosenja uloga i neizvrSenja obaveze na dodatne uplate i pravnosnazna pre-
suda suda o iskljucenju ¢lana iz drustva.

3 V.: ZPD, ¢l. 195, st. 1. a u vezi sa ¢l. 48, st. 7.

%y.: ZPD, &l 179, st. 5.

27 Prema €l. 196, st. 1. to su slede¢i primeri¢no navedeni razlozi: ,,Ako ¢lan drustva:
1) namerno ili grubom nepaznjom prouzrokuje Stetu drustvu, 2) ne izvrSava posebne du-
znosti prema drustvu propisane Zakonom o privrednim drustvima ili osnivackim aktom i
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razloga (neizvrSenje ¢inidbe uloga ili dodatne uplate). U tom smislu ova-
kvom odlukom skupstine samo se formira i izrazava volja drustva da tuzbom
pokrene spor za iskljuéenje ¢lana.?® Kao $to je gore pomenuto sudski spor radi
iskljucenja ¢lana, medutim, ne pocinje donosenjem te odluke, ve¢ trenutkom
podnosenja tuzbe radi iskljucenja ¢lana iz druStva, kao aktom kojim se ta
skupstinska odluka realizuje, a gde donoSenje skupstinske odluke o podnose-
nju tuzbe (pokretanju spora) za iskljucenje ¢lana predstavlja samo stvaranje
ovlas¢enja za drustvo da podnese tuzbu radi iskljuCenja ¢lana iz drustva.

Sa procesnog aspekta podnoSenje tuzbe radi iskljucenja ¢lana od strane
drustva, u svojstvu tuzioca, bez prethodnog donoSenja odluke skupstine o
pokretanju spora za iskljucenje ¢lana drustva, nije dozvoljeno i neminovno bi
vodilo odbacaju tuzbenog zahteva. Jedinstven je stav domace sudske prakse
da je odluka skupstine o podnoSenju tuzbe (pokretanju spora) za iskljucenje
¢lana preduslov, tj. procesna pretpostavka za vodenje ovog spora po osnovu
tzv. direktne tuzbe drustva za iskljucenje ¢lana. Bez donoSenja takve odluke
nedostajao bi pravnovaljani akt o formiranju i izrazavanju volje drustva za pre-
duzimanje procesne radnje — podnosenje tuzbe radi iskljucenja ¢lana. Prema
vladaju¢em stavu sudske prakse sa procesnog aspekta:

,,Odluka skupstine o podnoSenju tuzbe je posebna procesna pretpo-
stavka — uslov dozvoljenosti tuzbe, a ne pitanje aktivne legitimacije, koje se
ne moze ni postaviti, jer je u ovim sporovima uvek i samo aktivno legitimi-
sano dru$tvo,? a pasivno legitimisan ¢lan ¢ije se iskljuéenje trazi.«*°

S obzirom na to da tuzba za iskljuCenje ¢lana predstavlja akt kojim se
realizuje tj. prakti¢no ostvaruje skupstinska odluka o podnoSenju tuzbe (pokre-
tanju spora) i volja drustva da se upusti u spor radi iskljucenja ¢lana, ona se
mora odnositi na istog ¢lana odnosno ¢lanove koji su oznaceni u odluci. Ovo
iz razloga Sto je tuzba za iskljucenje Clana izraz pravnog kontinuiteta spro-
vodenja odluke o podnosenju tuzbe radi njegovog iskljucenja. U tom smislu

3) svojim radnjama ili propusStanjem, protivno osnivackom aktu, zakonu i dobrim poslov-
nim obicajima sprecava ili u znacajnoj meri otezava poslovanje drustva.”

2 U vezi sa pravnom prirodom skupstinske odluke videti opSirnije kod Arsi¢, Z.,
Marjanski, V. (2018). Pravo privrednih drustava. Novi Sad, 255-256.

2 U pravu Republike Slovenije, kao aktivno legitimisano lice (tuZilac) u postup-
ku radi isklju¢enja ¢lana moze se javiti, pored drustva, bilo koji ¢lan drustva, nezavisno
od procenta udela koji poseduje. U slucaju tuzbe drustva za iskljucenje ¢lana koju pod-
nosi uprava druStva neophodno je prethodno doneti odluku skupstine o podnosenju tuzbe.
V.: Zakon o gospodarskih druzbah, ¢1. 501.

3 1z odgovora na pitanja privrednih sudova utvrdenih na sednici Odeljenja za pri-
vredne sporove Privrednog apelacionog suda odrzanoj dana 26. 11. 2014. i 27. 11. 2014.
i na sednici Odeljenja za privredne prestupe i upravno-racunske sporove odrzanoj dana
3. 12. 2014. — Sudska praksa privrednih sudova — Bilten br. 4/2014).
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vazno je da sud u svakom konkretnom slucaju izvrsi procenu veze skupstinske
odluke o podnosSenju tuzbe i same tuzbe. To se prvenstveno odnosi na lica —
¢lanove u odnosu na koje se tuzbom pokrecée spor radi iskljucenja.

Naime, odluka o podnosenju tuzbe i tuzba radi isklju¢enja ¢lana mogu se
odnositi isklju¢ivo na ¢lanove drustva s ogranicenom odgovornoséu. U sporu
radi iskljucenja kao tuzena strana tj. pasivno legitimisano lice moze biti samo
¢lan drustva ¢ije se iskljuc¢enje prethodnom skupstinskom odlukom o podnose-
nju tuzbe radi iskljucenja trazi. Ova tuzba se ne moze odnositi na lica koja nisu
¢lanovi drustva (npr. direktore, ¢lanove nadzornog odbora, stvarne vlasnike
po razli¢itim osnovima, ukoliko ta lica istovremeno nisu ¢lanovi drustva).®!
Clanom drustva s ograni¢enom odgovorno$éu smatra se lice koje je u registru
registrovano kao vlasnik udela. Svojstvo ¢lana drustva stice se danom registra-
cije vlasnistva nad udelom u skladu sa zakonom o registraciji.*> S druge strane,
svojstvo Clana druStva prestaje danom registracije prestanka svojstva clana
drustva u skladu sa zakonom o registraciji.** Iz navedenog proisti¢e da tuzeni
moze biti samo lice koje je registrovano kao ¢lan u APR, a ne i tzv. stvarni vla-
snici po razli¢itim osnovima koji nisu istovremeno i ¢lanovi drustva.

Zbog neophodne pravne veze izmedu skupstinske odluke o podnoSenju
tuzbe i same tuzbe, tuzba se mora odnositi na istog ¢lana odnosno ¢lanove koji
su naznaceni u skupstinskoj odluci. Kako se skupstinska odluka o podnosenju
tuzbe moze istovremeno odnositi na veci broj ¢lanova, isti ¢lanovi moraju se
oznaciti 1 kao lica protiv kojih se podnosi tuzba (tuzeni). Tuzbom svakako ne
mogu biti obuhvaéeni oni ¢lanovi drustva u odnosu na koje nije doneta odluka
0 podnosenju tuzbe, niti lice koje na dan podnosenja tuzbe nije ¢lan drustva
(drugo lice). Ipak, postavlja se pitanje kako postupiti ukoliko se tuzba istovre-
meno odnosi na ¢lana drusStva koji je obuhvacen odlukom o podnoSenju tuzbe
i ¢lana i/ili neko drugo lice (npr. direktora drustva) koje nije obuhvaéeno nave-
denom odlukom. U tom slucaju bi trebalo da dode do delimi¢nog odbijanja
tuzbenog zahteva u odnosu na onog ¢lana ili neko drugo lice koje nije obuhva-
¢eno skupstinskom odlukom. Razlika je samo u tome $to bi u odnosu na ¢lana
koji nije obuhvacen skupstinskom odlukom tuzba bila odbacena zbog neposto-
janja ovlascenja za vodenje spora u odnosu na njega (nepostojanja skupstinske
odluke o podnosenju tuzbe — pokretanju spora u odnosu na njega), a u odnosu
na drugo lice koje nije ¢lan drustva odbijena zbog nedostatka pasivne legiti-
macije jer lice koje nije ¢lan drustva uopste ne moze biti obuhva¢eno ovom
vrstom tuzbe, nezavisno od toga §ta je pisalo u skupstinskoj odluci.

31 V.. Zakon o evidenciji stvarnih vlasnika (Sluzbeni glasnik RS, br. 41/2018,
91/2019, 105/2021. i 17/2023), ¢l. 3, t. 3.

327ZPD, ¢l. 143, st. 1.

3 ZPD, ¢l. 143, st. 2.
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Osim navedenog, pored toga Sto tuzeni ¢lan mora imati status ¢lana dru-
Stva na dan donosenja odluke o podnosenju tuzbe i na dan podnosenja tuzbe,
on mora zadrzati taj status i za vreme Citavog trajanja spora kako bi spor u vezi
sa njegovim isklju¢enjem mogao opstati. Ukoliko nakon podnosenja tuzbe
njemu prestane ¢lanski odnos po nekom drugom osnovu (na primer, prenese
celokupan udeo na drugo lice, istupi iz drustva®* i dr.) spor radi iskljuéenja se
okoncava zbog daljeg nedostatka pravnog interesa na strani tuzioca i nedostatka
pasivne legitimacije na strani tuzenog. Sporno je, medutim, kojim procesnim
aktom se okoncéava ovaj postupak: odbijanjem tuzbenog zahteva ili odbacajem
tuzbenog zahteva. Prema stavu domace sudske prakse prigovor nepostojanja
pasivne legitimacije je materijalno-pravni prigovor koji vodi odbijanju tuzbe-
nog zahteva, a nedostatak pravnog interesa odbacaju tuzbenog zahteva.*® Ipak,
ako povucemo analogiju sa odredbama o pobijanju odluke skupstine drustva,
prestanak ¢lanskog odnosa podnosioca tuzbe vodi odbacaju tuzbenog zahteva
za pobijanje odluke skupstine. Ako tokom postupka po tuzbi tuzilac prestane
da bude akcionar drustva, nadlezni sud ¢e odbaciti zahtev za ponistaj odluke,
a odluciti o zahtevu za naknadu §tete ako je takav zahtev postavljen.’® Ovako
formulisana odredba iz ZPD verovatno polazi od shvatanja da je licu (akcio-
naru/¢lanu) za pobijanje odluke skupstine prvenstveno prestao pravni interes (a
ne samo aktivna legitimacija) za dalje vodenje postupka, a nedostatak pravnog
interesa vodi odbacaju tuzbenog zahteva, za razliku od nedostatka aktivne ili
pasivne legitimacije koji vodi odbijanju tuzbenog zahteva. Usko posmatrajuci
spor za iskljucenje iz ugla tuzenog, u slucaju prestanka ¢lanskog odnosa tuze-
nog ¢lana drustva tokom trajanja spora za iskljucenje, zbog daljeg odsustva
pasivne legitimacije tuzbeni zahtev za iskljucenje treba odbiti. Posmatrajuci,
medutim, spor iz ugla tuzioca (drustva), odsustvo daljeg pravnog interesa za
vodenje spora za iskljucenje lica koje viSe nije ¢lan drustva vodilo bi odbacaju
tuzbenog zahteva.’’

3 Postoje stavovi u domacoj sudskoj praksi da se, u sluéaju paralelnog vodenja po-
stupaka istupanja i iskljuenja, postupak istupanja prekida do pravnosnaznog okoncéanja
postupka isklju¢enja po osnovu sudske odluke. Ipak, ovakav stav ne treba prihvatiti kao ap-
solutno ispravan, a narocito kada je postupak istupanja iz opravdanog razloga pred sudom
prvi pokrenut, a onda preostali ¢lanovi drustva na skupstini donesu odluku o podnosenju
tuzbe za iskljucenje tog Clana iz drustva i drustvo podnese tuzbu za iskljucenje ¢lana radi
prekida postupka istupanja iz opravdanog razloga koji je ranije pokrenut. U vezi sa istu-
panjem iz drustva s ograni¢enom odgovornoscu videti opsirnije kod Marjanski, V. (2016).
Istupanje iz drustva s ograni¢enom odgovornoséu®. Pravo i privreda, 4-6/2016, 120-143.

35 V.: Sentencu iz reSenja Vrhovnog kasacionog suda Rz g 602/2015 od 1. 10. 2015.
godine utvrdena 30. 5. 2016. godine na sednici Odeljenja za zastitu prava na sudenje u
razumnom roku

% V.: ZPD, ¢l. 376, st. 5.

37 Pravni interes za vodenje postupka i aktivna legitimacija su razli¢ite kategorije,
pa je posledica nepostojanja pravnog interesa odbacaj zahteva, dok nedostatak aktivne ili
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Pitanje pravne veze izmedu skupstinske odluke o podnoSenju tuzbe i
tuzbe narocito se komplikuje u odnosu na pitanja ¢injeni¢énog osnova (doga-
daja) i razloga povodom kojih se tuzba podnosi, ali ¢e to pitanje biti obradeno
u okviru razmatranja o sadrzini skupstinske odluke o podnoSenju tuzbe za
iskljucenje ¢lana.

Dalje, s obzirom na to da se spor radi iskljucenja ¢lana moze voditi po
osnovu direktne (klasi¢ne) tuzbe drustva ili po osnovu derivativne (indirektne)
tuzbe, treba istaci da je odluka o podnosenju tuzbe (odluka o pokretanju spora)
za iskljucenje ¢lana drustva neophodna procesna pretpostavka samo u slucaju
kada je podnosilac tuzbe drustvo (tzv. direktna tuzba). U slucaju derivativne
tuzbe, koju ¢lan podnosi u svoje ime a za raun druStva, upravo je izostanak
volje drustva da inicira spor za iskljucenje Clana (izostanak takve odluke,
postojanje odluke kojom se odbija zahtev za pokretanje postupka tzv. negativna
odluka ili nepodnosenje tuzbe nakon donosenja odluke o pokretanju spora za
iskljuc¢enje) jedna od procesnih pretpostavki za vodenje spora za iskljucenje
¢lana po osnovu derivativne tuzbe. Naime, ukoliko na zahtev ¢lana koji pose-
duje udeo koji predstavlja najmanje 5 % osnovnog kapitala drustva, skupstina
u roku od dva meseca od dana podnoSenja zahteva ne odlu¢i o zahtevu za
podnosenje tuzbe za iskljucenje ¢lana ili odbije zahtev ili se tuzba ne podnese
u roku od 30 dana od dana donosenja odluke o podnoSenju tuzbe, ¢lan koji je
podneo zahtev ima pravo da, u naknadnom roku od 30 dana, podnese tuzbu
sudu u svoje ime, a za racun drustva. Dakle, izostanak donoSenja ove odluke u
roku od dva meseca od dana podnosenja zahteva, postojanje odluke kojom se
odbija zahtev za pokretanje spora radi iskljucenja ¢lana (tzv. negativna odluka)
ili izostanak izvrSenja te odluke koje se manifestuje kao nepodnoSenje tuzbe u
roku od 30 dana od dana donoSenja odluke o podnoSenju tuzbe, predstavljaju
ispunjenje procesne pretpostavke za podnoSenje derivativne tuzbe u naknad-
nom roku od 30 dana od strane podnosioca zahteva (tzv. inicijatora donosenja
takve odluke).

pasivne legitimacije podrazumeva meritorno odlu¢ivanje odnosno odbijanje zahteva.“ Sen-
tenca iz reSenja Vrhovnog kasacionog suda Pz g 602/2015. od 1. 10. 2015. godine utvrdena
30. 5. 2016. godine na sednici Odeljenja za zastitu prava na sudenje u razumnom roku.

1449



Glasnik Advokatske komore Vojvodine, br. 4/2023.

NadleZnost za donoSenje odluke o podnoSenju tuzbe
(pokretanju spora) za isklju¢enje ¢lana drustva

Zakonopisac je predvideo da se volja drustva za preduzimanje ove proce-
sne radnje (tuzbe za iskljucenje ¢lana) moze formirati i izraziti samo odlukom
skupstine drustva.’® Dono$enje odluke o podno$enju tuzbe za isklju¢enje ¢lana
je u iskljucivoj nadleznosti skupstine drustva.* Saglasno tome nije dopusteno
da tu volju u ime i za rac¢un drustva formira i izrazi bilo koji drugi organ (npr.
nadzorni odbor ili direktor drustva) ili ¢lan drustva kao pojedinac ili ¢lanovi
drustva kao grupa van skupstine drustva. Cak i kada sustinski tu odluku donosi
jedini ¢lan drustva sa pravom glasa u vezi sa tim pitanjem (npr. kod dvoc¢lanog
drustva — tuzba radi isklju¢enja drugog ¢lana),* predmetna odluka se donosi u
funkeciji skupstine drustva. Kada je drustvo dvoclano, tada skupstinu i kvorum
¢ini drugi ¢lan drustva, ¢iji se glas jedino racuna prilikom utvrdivanja potreb-
nog broja glasova za donoSenje odluke o podnoSenju tuzbe za iskljucenje
drugog clana drustva, pa se smatra da je ovakva odluka skupstine doneta u
skladu sa navedenom zakonskom regulativom.*!

Prilikom procene ispunjenosti procesnih uslova za podnosenje tuzbe za
iskljucenje ¢lana sud proverava da li je odluka o podnosenju tuzbe doneta od
strane jedinog za to nadleznog organa — skupstine drustva. Odredba ¢l. 196,
st. 2. ZPD: ,,0dluku o podnosenju tuzbe iz st. 1. ovog ¢lana donosi skupstina
u skladu sa odredbama ovog zakona“ je imperativnog karaktera i ne dopusta
drugacije uredenje osnivackim aktom. Takode, i odredba ¢l. 200, st. 1, t. 16.
u kojoj je propisano da Skupstina odlucuje o pokretanju spora za iskljucenje
¢lana iz drustva je imperativnog karaktera, iz ¢ega nedvosmisleno proisti¢e da
ovu odluku moze doneti isklju¢ivo skupstina drustva.

3% Norme iz ¢l. 200, st. 1. ZPD o nadleznostima skupstine drustva s ograni¢enom
odgovornoséu su imperativnog karaktera pa se te nadleznosti (pored ostalog i odluka o
podnosenju tuzbe tj. pokretanju spora za iskljucenje) ne mogu osnivackim aktom preneti u
nadleznost drugih organa drustva. U pomenutom ¢lanu nema odrednice ,,0sim ako osnivac-
kim aktom nije drugacije odredeno.

V. el 196, st. 2.1 ¢l. 200, st. 1, t. 16.

40 Prilikom donosenja sudske odluke povodom ovakve tuzbe treba biti posebno opre-
zan da ona ne bude izraz poremecenih odnosa izmedu dva ¢lana drustva, ve¢ prvenstveno
ugrozenosti interesa drustva.

41 1z odgovora na pitanje: ,,Da li odluku o podnoSenju tuzbe iz ¢l. 196, st. 1. Zakona
o privrednim drustvima, kojom se zahteva iskljuCenje ¢lana drustva, moze doneti drugi
¢lan drustva, u funkciji skupstine, u situaciji kada je drustvo dvoclano, ¢lanovi imaju jed-
nake udele, a osnivackim aktom je propisano da sve odluke skupstina donosi saglasnoséu
oba ¢lana?* utvrdenog na sednici Odeljenja za privredne sporove Privrednog apelacionog
suda odrzanoj dana 26. 11. 2014. 1 27. 11. 2014. godine i na sednici Odeljenja za privredne
prestupe i upravno-racunske sporove odrzanoj dana 3. 12. 2014. godine (Sudska praksa
privrednih sudova — Bilten br. 4/2014).
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Iniciranje donoSenja odluke

Iniciranje donoSenja odluke mogucée je po osnovu utvrdenog predloga
te tacke dnevnog reda zajedno sa pozivom za odrzavanje sednice skupStine
koju, po pravilu, saziva direktor odnosno nadzorni odbor u slu¢aju dvodomnog
upravljanja drustvom.*> Osnivakim aktom, medutim, moze se predvideti da
skupstinu moze sazvati i1 ¢lan drustva ili neko drugo lice. Izuzetno sednicu
skupstine mogu sazvati i ¢lanovi drustva sa odredenim glasackim cenzusom
(procentom glasova). Naime, sednica skupstine obavezno se saziva kada to
u pisanom obliku zahtevaju ¢lanovi drustva koji imaju ili zastupaju najmanje
10 % glasova, ako osnivackim aktom nije odredeno da to pravo imaju i ¢la-
novi koji zajedno imaju ili zastupaju manji procenat glasova.* Ako direktor,
odnosno nadzorni odbor ne sazove sednicu skupstine u roku od tri dana od
dana prijema zahteva, tako da dan odrzavanja sednice bude najkasnije 15 dana
od dana prijema zahteva, podnosioci tog zahteva mogu sami sazvati sednicu
skupstine u roku od osam dana od dana isteka tog roka za odrzavanje sednice
skupstine. Dakle, u vezi sa sazivanjem skupstine na kojoj bi se raspravljalo i
odlucivalo povodom odluke o podnosenju tuzbe (pokretanju spora) za isklju-
¢enje ¢lana iz drustva na osnovu ,,direktne* tuzbe drustva vaze opsta pravila
koja se inace primenjuju u slucaju sazivanja skupstine drustva s ograni¢enom
odgovornoséu. Opsta pravila se primenjuju i u vezi sa nekim drugim pita-
njima, kao npr. u vezi sa mestom odrzavanja sednice, na¢inom obavesStavanja
¢lanova, dnevnim redom i dr.*

Pored gore navedenih subjekata (direktora, nadzornog odbora kao kole-
gijalnog organa ili ¢lanova druStva koji imaju ili zastupaju najmanje 10 %
glasova, ako osnivackim aktom nije odredeno da to pravo imaju i ¢lanovi koji
zajedno imaju ili zastupaju manji procenat glasova) koji mogu neposredno, u
svojstvu sazivara, sazvati sednicu skupstine ¢ija bi tacka dnevnog reda bila
donosenje odluke o podnosenju tuzbe (pokretanju spora) za iskljucenje ¢lana,
moguce je da sednica skupstine bude sazvana sa predmetnom tackom dnevnog
reda i po inicijativi lica ¢ija je inicijalna namera bila ne da izdejstvuje donoSe-
nje odluke o podnosenju tuzbe za iskljucenje ¢lana kao procesne pretpostavke
za podnosSenje direktne tuzbe drustva, ve¢ da obezbedi postojanje procesnih
pretpostavki za podnosenje derivativne tuzbe. Naime, ukoliko na zahtev ¢lana
koji poseduje udeo koji predstavlja najmanje 5 % osnovnog kapitala drustva,
skupstina u roku od dva meseca od dana podnoSenja zahteva ne odluci o
zahtevu za podnoSenje tuzbe za iskljucenje ¢lana ili odbije zahtev ili se tuzba

42 7ZPD, 202, st. 2.
$V.: ZPD, 202, st. 3.
“V.: ZPD, ¢l. 203-212.
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ne podnese u roku od 30 dana od dana donoSenja odluke o podnosenju tuzbe,
¢lan koji je podneo zahtev ima pravo da, u naknadnom roku od 30 dana, pod-
nese tuzbu sudu u svoje ime, a za racun drustva (tzv. derivativna tuzba). Dakle,
moze se desiti da skupstina usvoji zahtev ovog lica i donese odluku o podno-
Senju tuzbe radi iskljucenja ¢lana, te da kona¢no drustvo i podnese direktnu
tuzbu. Donosenjem takve odluke po osnovu zahteva (inicijative) lica koje je
imalo nameru da podnese derivativnu tuzbu i podnosenjem tuzbe drustva (tzv.
direktne tuzbe) po osnovu te odluke, sprecava se vodenje postupka po osnovu
derivativne tuzbe i1 postupak se dalje odvija po osnovu direktne tuzbe drustva.

Ovakvo formulisanje procesnih pretpostavki za podnoSenje derivativne
tuzbe za iskljuCenje Clana moze stvoriti probleme u slucaju drusStava koja
imaju tri ili viSe ¢lanova. Naime, ukoliko je, na primer, re¢ o drustvu u kojem
postoji tri ¢lana, gde, na primer, podnosilac zahteva poseduje 5% ucescéa u
osnovnom kapitalu, ¢lan ¢ije se iskljucenje zahteva poseduje 40 % udela (on
nema pravo glasa i glasovi se ne uracunavaju u kvorum) i tre¢i ¢lan pose-
duje 55 % udela,® tre¢i ¢lan u dogovoru sa onim Cije se iskljucenje zahteva,
moze da glasa za donoSenje odluke o podnosenju tuzbe za iskljucenje, kako
bi sprecio donosenje negativne odluke kojom bi zahtev bio odbijen, osujetio
vodenje postupka po osnovu derivativne tuzbe i zadrzao kontrolu nad vode-
njem daljeg postupka za iskljucenje putem direktne tuzbe drustva (npr. preko
svog punomoc¢nika i sl.). Tada, medutim, ostaje sporno pitanje da li podnosilac
zahteva moze da ucestvuje u sporu radi iskljucenja barem u svojstvu umesaca
na strani tuzioca (drustva) u skladu sa opsStim pravilima o stupanju ¢lana dru-
Stva u parnicu u svojstvu umesaca. Naime, norma kojom se reguliSe ucesce
umesaca iskljucivo se odnosi na one tuzbe koje se podnose zbog povrede
posebnih duznosti. Prema ¢l. 80, st. 1. ZPD ako je drustvo podnelo tuzbu iz
¢l. 64. (povreda duznosti paznje), ¢l. 67. (povreda pravila o odobravanju
poslova u kojima postoji li¢ni interes), ¢l. 71. (povreda duznosti izbegavanja
sukoba interesa), ¢l. 74. (povreda duznosti ¢uvanja poslovne tajne) i ¢l. 76. ZPD
(povreda pravila o zabrani konkurencije), ¢lan drustva koji je od drustva zahte-
vao podnosenje te tuzbe moze od suda pred kojim se vodi postupak zahtevati
da mu dozvoli da stupi u parnicu kao umesac na strani tuzioca.*

Kod vec¢ine normi kojima su regulisane posledice povreda posebnih
duznosti, medutim, na koje upucuje norma iz ¢l. 80. ZPD o moguéem uceséu
umesaca, iskljuCenje ¢lana kao posebna posledica povrede posebnih duzno-
sti nije ni predvidena (iskljucenje je predvideno kao moguca posledica samo
kod povrede duznosti ¢uvanja poslovne tajne i povrede posStovanja pravila o

dat primer samo ilustrativno radi lakSeg razumevanja moguce pravne situacije.
V.. ZPD, ¢l. 80, st. 1.

1452



V. Marjanski, Odluka skupstine o podnosSenju tuzbe (pokretanju spora)..., str. 1440-1464.

zabrani konkurencije). Stoga se postavlja pitanje da li je uopste moguce ucesce
u svojstvu umesaca onog c¢lana koji je podneo zahtev za donoSenje odluke
o podnosenju tuzbe za iskljucenje ¢lana, po osnovu ¢l. 196. ZPD, a koja je
podneta zbog povrede onih posebnih duznosti kod kojih posledice iskljuce-
nja nema, a narocito kada se postupak po tuzbi za isklju¢enje ¢lana vodi iz
razloga koji ne predstavljaju povredu posebnih duznosti. Osim toga, tuzbu
zbog povrede duznosti paznje drustvo moze podneti samo protiv lica iz ¢l. 61,
st. 1, t. 4. 1 5. (direktora, ¢lanova nadzornog odbora, zastupnika, prokurista i
likvidacionog upravnika), a ne i protiv ¢lana drustva (pa ¢ak i ne protiv ¢lana
sa znacajnim uceSc¢em u kapitalu ili kontrolnog ¢lana).

Pored toga, analogna primena ¢l. 80. ZPD o potencijalnom ucescu
umesaca koji je podneo zahtev za donoSenje odluke o podnosenju tuzbe, pro-
blemati¢na je i s aspekta karaktera inicijalnog zahteva. Naime, inicijalni zahtev
se u slucaju primene ¢l. 80. ZPD odnosi na donosenje odluke o podnoSenju
tuzbe za utvrdenje da su povredene posebne duznosti, gde je eventualno isklju-
¢enje samo jedna od moguéih posledica povrede i to samo kod dve posebne
duznosti (povrede duznosti ¢uvanja poslovne tajne i povrede postovanja pra-
vila o zabrani konkurencije). Dakle, taj zahtev se tada izvorno i ne odnosi na
donosenje odluke o podnosenju tuzbe (pokretanju spora) za iskljucenje ¢lana,
a tuzba zbog povrede posebnih duznosti i tuzba za iskljucenje imaju razlicit
karakter i regulisane su u razli¢itim delovima zakonskog teksta. Osim toga,
tuzba zbog povrede posebnih duznosti je utvrdujuca (deklaratorna) tuzba, a
tuzba za isklju¢enje ¢lana ima karakter preobrazajne (kondemnatorne) tuzbe.*’

Navedeni problem bi bio resSen ukoliko bi ¢l. 196. ZPD, koji se odnosi na
postupak iskljucenja ¢lana na osnovu sudske odluke, bio dopunjen odredbom
o moguc¢em ucescu ¢lana koji je podneo zahtev za donoSenje odluke o pod-
nosenju tuzbe za iskljucenje, u svojstvu umesaca na strani tuzioca, u daljem
sporu koje bi drustvo po osnovu direktne tuzbe vodilo radi iskljucenja ¢lana.

47 Preobrazajna tuzba je konstitutivnog karaktera kojom se u slu¢aju njenog usva-
janja menja dotadasnji polozaj i odnosi uc¢esnika u postupku, jer se njom vrsi nastanak,
promena ili uspostavljanje odredenih subjektivnih prava. Preobrazaj u pravu nastaje tek
nastupom pravnosnaznosti preobrazajne sudske odluke, tako da tuzilac u parnici ne moze
na drugaciji nacin da ostvari nameravanu pravnu zastitu. Ostvarivanje preobrazajnog prava
sudskim putem mora biti odredeno odredbama materijalnog prava, zbog ¢ega za preobra-
zajne tuzbe vazi princip ograni¢enog broja — numerus clausus.” 1z obrazlozenja presude
Vrhovnog kasacionog suda Prev. 383/2020 od 3. 12. 2020. godine.
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Kvorum, pravo glasa i ve¢ina za donoSenje odluke

U vezi sa vrSenjem prava glasa i kvorumom za odrzavanje sednice skup-
Stine povodom tacke dnevnog reda koja bi se odnosila na donoSenje odluke
o podnosenju tuzbe (pokretanju spora) za iskljucenje ¢lana iz drustva, pored
opstih pravila, vaze i odredena specifi¢na pravila. Naime, ¢lan drustva ne moze
glasati u skupstini kad se donosi odluka o njegovom iskljucenju ili pokretanju
spora protiv njega i angazovanju punomoc¢nika drustva za zastupanje u tim
slu¢ajevima.*® Takode, glasovi ¢lana drustva ¢ije je pravo glasa iskljuéeno ne
uzimaju se u obzir prilikom utvrdivanja kvoruma za odlucivanje povodom te
tacke dnevnog reda.* Ovakva pravila u naS§em ZPD otvaraju mogucnost da
1 tzv. manjinski Clanovi iniciraju iskljuCenje tzv. vecinskog ¢lana iz drustva.
Ovakvo zakonsko reSenje je u skladu sa drugim sistemskim reSenjima iz srp-
skog ZPD, gde posebne duznosti, po pravilu, ne terete sve ¢lanove drustva s
ograni¢enom odgovorno$¢u ve¢ samo one sa znacajnim uceSéem u osnovnom
kapitalu i/ili kontrolnog ¢lana drustva,® a neizvrSavanje posebnih duznosti je
predvideno kao jedan od naro€ito opravdanih razloga za iskljucenje ¢lana iz
drustva.’! Iako su pomenute odredbe u vezi sa iskljuéenjem prava glasa i kvo-
rumom za odrzavanje sednice skupstine drustva potpuno opravdane, imajuéi u
vidu sistematiku 1 cilj zakona (zastita interesa drustva i manjinskih ¢lanova),
treba imati u vidu da su u vezi sa primenom ovih odredbi u specifi¢nim situaci-
jama moguce zloupotrebe radi obezbedivanja postojanja odluke kao procesne
pretpostavke za vodenje sudskog postupka radi iskljuc¢enja ¢lana iz drustva o
¢emu ce vise reci biti tokom razmatranja o sadrzini odluke.

Odluku o podnosenju tuzbe za iskljuc¢enje donosi skupstina u skladu sa
odredbama ZPD. U vezi sa ve¢inom za donoSenje skupstinske odluke vaze
opSta pravna pravila koja se odnose na ostale skupstinske odluke kod kojih
nije posebno propisana dvotrefinska kvalifikovana vecina za njihovo dono-
Senje.’> U skladu sa tim, odluka o podnoSenju tuzbe (pokretanju spora) za
iskljucenje ¢lana donosi se obi¢nom veéinom glasova prisutnih ¢lanova koji
imaju pravo glasa o odredenom pitanju, osim ako osnivackim aktom nije odre-
den vedi broj glasova.>

V. ZPD, &l. 214, st. 1, t. 2. 3.
©V.: ZPD, ¢&l. 214, st. 3.

0V.: ZPD, &l. 61, st. 1, t. 2.
SUV.: ZPD, &l. 196, st. 1, t. 2.
2V.: ZPD, &l. 211, st. 2.

$V.: ZPD, &l 211, st. 1.
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Sadrzina odluke

U vezi sa sadrzinom ove odluke prvo treba primetiti da nije re¢ o odluci
koja prema ZPD ima propisane bitne (minimalne) elemente, kao Sto je to
slucaj sa nekim drugim skupstinskim odlukama (npr. odlukom o povecanju
ili odlukom o smanjenju osnovnog kapitala).>* Propisivanje minimalnih bitnih
elemenata je uglavnom karakteristi¢no za one odluke koje se obavezno regi-
struju u Agenciji za privredne registre. Odluka o podnosenju tuzbe (pokretanju
spora) za iskljucenje ¢lana ne registruje se u Agenciji za privredne registre.
Moguce je eventualno izdejstvovati registraciju zabelezbe spora koji se vodi
povodom iskljucenja odredenog Clana, ali to ne predstavlja registraciju odluke
o podnosSenju tuzbe (pokretanju spora) za iskljucenje ¢lana, niti takva odluka
predstavlja propratni dokument registracije takve vrste zabelezbe.>

Prema miSljenju autora, bitni elementi prema prirodi ove odluke su
oznacenje ¢lana na kojeg se odluka odnosi i dogadaj (C¢injeni¢na osnova) iz
kojeg proisticu razlozi za isklju¢enje ¢lana na osnovu odluke suda. S druge
strane, oznacenje opravdanih razloga za iskljucenje u smislu njihove pravne
kvalifikacije i oznacenje punomoc¢nika (davanje punomocja) za zastupanje u
sporu za iskljucenje ¢lana predstavljaju fakultativne, ali u praksi ceste ele-
mente ove odluke. Vode¢i racuna o obimu ovog rada i ¢injenici da je pitanje
davanja punomodja za zastupanje drustva u postupku radi iskljucenja ¢lana
detaljno analizirano u jednom nedavno objavljenom nau¢nom radu,* predmet
analize u ovom radu nece obuhvatiti to pitanje.

Oznacenje Clana/¢lanova na koje se odluka odnosi

S obzirom na to da je svrha ove odluke da se stvori ovlaséenje za druStvo
da podnese tuzbu za iskljucenje ¢lana drustva, odluka mora sadrzati oznacenje

3 Npr. odluka o smanjenju osnovnog kapitala u skladu sa ZPD mora sadrZati razlog
smanjenja, obim smanjenja i oznacenje da li se smanjenje sprovodi u skladu sa normama o
zastiti poverilaca. V.: ZPD, 147, st. 5.

% Prema ¢l. 2, st. 1, t. 13. Zakona o postupku registracije u Agenciji za privredne
registre (Sluzbeni glasnik RS, br. 99/2011, 83/2014, 31/2019. i 105/2021): ,,Zabelezba jeste
upis podataka i dokumenata koji su kao takvi propisani kao predmet zabelezbe ili upis po-
dataka i dokumenata koji po oceni registratora predstavljaju ¢injenice od znacaja za pravni
promet, a u vezi su sa podacima i dokumentima koji su predmet registracije. Zabelezba
spora se vrsi po registracionoj prijavi tuzioca uz koju se dostavlja dokaz o pokretanju po-
stupka, a ne odluka skupstine o podnoSenju tuzbe za iskljucenje ¢lana iz drustva.

% U vezi sa detaljnom analizom ovog pitanja videti kod: Veli¢kovi¢, J. (2023). ,,Za-
stupanje drusStva u sporu radi isklju¢enja ¢lana.” Poslovni izazovi, 247-270. Autor deli mi-
Sljenje sa autorkom pomenutog rada u vezi sa tim da je u iskljucivoj nadleznosti skupstine
i donosenje odluke o imenovanju punomocénika u sporu protiv ¢lana drustva, pa i u sporu
koji se vodi radi iskljucenja ¢lana iz drustva.
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¢lana drustva u odnosu na koga se Zeli podneti tuzba i o ¢ijem ¢e eventualnom
iskljuc¢enju iz drustva odlucivati sud. Oznacenje ¢lana drustva mora biti uci-
njeno na nacin da se iz odluke nedvosmisleno moze izvesti zakljucak o kom
licu — ¢lanu drustva je re¢. Dakle, ¢lan u odnosu na koga se donosi odluka
skupstine o podnosenju tuzbe (pokretanju spora) za njegovo iskljucenje iz dru-
$tva mora biti odreden ili barem odrediv.

Kao $to je ve¢ navedeno, odluka o podnosenju tuzbe i sama tuzba mogu
se odnositi isklju¢ivo na ¢lanove drustva s ograni¢enom odgovornoscu. U
sporu radi iskljucenja kao tuZena strana tj. pasivno legitimisano lice moze biti
samo clan drustva Cije se iskljuc¢enje prethodnom skupstinskom odlukom o
podnosenju tuzbe radi iskljucenja trazi. Ova tuzba se ne moZze odnositi na lica
koja nisu ¢lanovi drustva (npr. direktore, ¢lanove nadzornog odbora, stvarne
vlasnike po razli¢itim osnovima, ukoliko ta lica istovremeno nisu c¢lanovi
druitva). Clanom drustva s ograni¢enom odgovorno$éu smatra se lice koje
je u registru registrovano kao vlasnik udela. Svojstvo ¢lana drustva stice se
danom registracije vlasnistva nad udelom u skladu sa zakonom o registraciji.’’
S druge strane, svojstvo Clana drusStva prestaje danom registracije prestanka
svojstva ¢lana drustva u skladu sa zakonom o registraciji.*® Iz navedenog pro-
isti¢e da tuzeni, pa shodno tome i lice u odnosu na koga se donosi odluka o
podnosenju tuzbe (pokretanju spora) za iskljucenje, moze biti samo lice koje je
registrovano kao ¢lan odnosno vlasnik udela u Agenciji za privredne registre.

Jedno od spornih pitanja u vezi sa oznacenjem ¢lana na koga se odnosi
odluka skupstine o podnosenju tuzbe (pokretanju spora) za iskljucenje jeste
da li ova odluka mora biti pojedinacna, tj. da li je u odnosu na svakog ¢lana
neophodno doneti posebnu odluku ili je moguca i zajednicka odluka koja bi se
istovremeno odnosila na ve¢i broj ¢lanova drustva (tzv. kolektivna odluka)?
Cisto jezi¢ko tumadenje ¢l. 196. ZPD nas upucuje na zakljuak da odluka treba
da bude doneta u odnosu na svakog ¢lana posebno. Naslov ¢l. 196. ZPD glasi:
»Iskljucenje ¢lana odlukom suda.” Dalje, prema ¢l. 196, st. 1 ZPD ,,...drustvo
moze tuzbom koju podnosi nadleznom sudu zahtevati iskljucenje ¢lana dru-
Stva...”“ I ostale odredbe ¢l. 196. ZPD nas upucéuju na to da je re¢ o jednini.
Ipak, prema nasem misljenju, ovakvo jezicko tumacenje je neodrzivo iz sle-
de¢ih razloga.

Prvo, u odredenim situacijama se iz prakti¢nih razloga i eventualnog
buduceg uspeha u sporu, odluka o podnoSenju tuzbe (pokretanju spora) za
isklju€enje ¢lana zapravo mora odnositi istovremeno na veéi broj ¢lanova
drustva (npr. kada se tuzba podnosi protiv veceg broja lica koji predstavljaju

STV.: ZPD, &l. 143, st. 1.
$V.: ZPD, &l. 144, st. 2.
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znacajno uceSée u osnovnom kapitalu ili zajedno imaju svojstvo kontrolnog
Clana drustva). To bi, na primer, bila situacija u kojoj se odluka donosi u
odnosu na kontrolnog ¢lana, koji je povredio neke posebne duznosti, ali gde se
kontrolnim ¢lanom ne moze oznaciti jedno lice tj. jedan ¢lan drustva. Ovo pro-
istie iz pojma kontrolnog ¢lana definisanog slede¢im odredbama ZPD. Naime,
veéinsko ucescée u osnovnom kapitalu postoji ako jedno lice, samostalno ili sa
drugim licima koja sa njim deluju zajedno, poseduje vise od 50 % prava glasa
u drustvu.” Smatra se da je odredeno lice kontrolni ¢lan drustva uvek kada to
lice samostalno ili sa povezanim licima poseduje vec¢insko uce$¢e u osnov-
nom kapitalu drustva.® Kontrola podrazumeva pravo ili moguénost jednog
lica, samostalno ili sa drugim licima koja sa njim zajednicki deluju, da vrsi
kontrolni uticaj na poslovanje drugog lica putem uces¢a u osnovnom kapitalu,
ugovora ili prava na imenovanje veéine direktora, odnosno ¢lanova nadzornog
odbora.®! Dakle, ukoliko se kontrolni uticaj na poslovanje druStva ostvaruje
zajednickim delovanjem veceg broja ¢lanova drustva ili ¢lanova koji su medu-
sobno povezani u skladu sa ZPD, tada se odlukom o pokretanju postupka radi
iskljucenja moraju obuhvatiti svi ti ¢lanovi dru$tva.®

Drugo, ovde se moZe povu¢i i analogija sa odredbama ¢l. 179. i 195.
ZPD kojima se reguliSu slucajevi kada se odlukom skupStine neposredno
iskljucuje ¢lan iz druStva, nezavisno od toga Sto odluka o iskljucenju clana
na osnovu odluke skupstine ima drugaciji pravni karakter i domasaj u odnosu
na odluku skupstine o pokretanju postupka radi iskljucenja ¢lana na osnovu
sudske odluke. Kao §to je u uvodnim razmatranjima pomenuto iskljucenje
¢lana odlukom skupstine drustva (neposredno iskljucenje ¢lana odlukom skup-
Stine, bez vodenja sudskog postupka) moguée je samo iz dva razloga: zbog
neizvrsenja obaveze uplate odnosno unosenja uloga u drustvo i zbog neizvr-
Senja obaveze vrSenja dodatnih uplata. Skupstinska odluka o iskljuc¢enju ¢lana
moze se doneti samo u odnosu na sve ¢lanove drustva koji nisu izvrsili svoju
obavezu uplate odnosno unosenja uloga ili obavezu vrSenja dodatnih uplata.®
Dakle, odluku skupstine o iskljucenju ¢lana iz pomenutih razloga moguce je

9 ZPD, ¢l. 62, st. 3.

¢ ZPD, ¢l. 62, st. 5.

S1V.: ZPD, ¢l. 62, st. 4.

¢ U domacoj sudskoj praksi prihvacen je stav da se odluka o podnoSenju tuzbe
moze odnositi na veéi broj ¢lanova drustva istovremeno i u skladu sa tim i tuzbom radi is-
kljucenja ¢lana moze biti obuhvacen veci broj lica. U vezi sa tim videti Presudu Privrednog
Apelacionog suda Pz 7888/14 od 28. 1. 2015. koja se odnosila na veci broj ¢lanova koji su
zajedno predstavljali znacajno uces¢e u osnovnom kapitalu predmetnog drustva i Presudu
Vrhovnog kasacionog suda donetu po reviziji u istom predmetu Prev. 132/2015 od 17. 9.
2015. godine.

8 V.: ZPD, ¢l. 195, st. 2.1 179, st. 6.
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doneti samo istovremeno u odnosu na sve ¢lanove drustva koji nisu izvrsili
pomenute obaveze, a ne selektivno i pojedinacno u odnosu na neke od njih.

Na osnovu svega navedenog tesko je opravdati potpuno drugacdiji stav
koji bi govorio u prilog tome da se odluka o podnoSenju tuzbe (pokretanju
spora) za iskljucenje ¢lana na osnovu sudske odluke mora doneti u odnosu
na svakog Clana posebno. Ovo i iz razloga §to ne postoji odredba o tome da
se u odnosu na svakog ¢lana mora doneti pojedina¢na odluka tj. odredba o
eventualnoj zabrani da se istom odlukom oznaci veéi broj ¢lanova. Konacno, u
slucaju donosenja odluke o podnosenju tuzbe (pokretanju spora) za iskljucenje
¢lana iz dru$tva ne postoji ni odredba o tome da se uopSte mora doneti odluka
u odnosu na sve ¢lanove kod kojih su se stekli razlozi za iskljucenje na osnovu
sudske odluke, kao §to je to inace slucaj kada se donosi odluka skupstine o
iskljucenju ¢lana zbog neizvrSenja obaveze uplate odnosno unosenja uloga ili
obaveze vrSenja dodatnih uplata.

Ipak, tumacenje da je dopustena skupstinska odluka koja bi se istovre-
meno odnosila na veéi broj ¢lanova drustva nije bez mana jer moze otvoriti
moguénost za zloupotrebe u odredenim specificnim sluCajevima. Naime,
ukoliko se zauzme stav da je istom odlukom moguée obuhvatiti veci broj ¢la-
nova drustva u odnosu na koje se zeli pokrenuti spor radi iskljucenja, problem
moze nastati u druStvima koja imaju tri ili viSe ¢lanova u vezi sa pitanjem ko
ima pravo glasa prilikom donoSenja te odluke. Primera radi, ukoliko je re¢ o
drustvu s ogranicenom odgovorno$c¢u sa tri ¢lana, gde jedan poseduje 10 %
udela, drugi 40 % udela, a tre¢i 50 % udela, ¢lan koji ima 10 % udela® moze
samostalno doneti odluku o pokretanju postupka isklju¢enja ostala dva ¢lana
iako je svestan da su se razlozi za iskljucenje stekli samo kod jednog ¢lana
(npr. onog koji ima 50 % udela). Clan koji ima 40 % udela biva oznacen u
odluci kao lice protiv koga se pokrece postupak, ne zbog toga $to su se kod
njega stekli razlozi za iskljucenje, ve¢ u cilju da se on onemoguci da glasa o
predmetnoj odluci jer ¢lan drustva ne moze glasati u skupstini kad se donosi
odluka o njegovom iskljucenju ili pokretanju spora protiv njega i angazova-
nju punomoénika drustva za zastupanje u tim slucajevima.®® Na taj naéin se
dobija odluka koja predstavlja procesnu pretpostavku za podnosenje tuzbe radi
iskljuCenja clana. Ovde je procesna pretpostavka sustinski izdejstvovana radi
vodenja postupka iskljucenja protiv treceg clana, vlasnika 50 % udela, kod
koga su se stvarno stekli razlozi za isklju¢enje.®® Pravni status ¢lana sa 40 %

% Primer je dat samo ilustrativno. Moguce su razli¢ite kombinacije u vlasni¢koj
strukturi.

V.. ZPD, ¢l. 214.

% O tzv. problemu glasanja ,,u paketu” u odnosu na viSe ¢lanova na koje se odlu-
ka odnosi videti opSirnije kod Stefanovi¢, Z., Stanivuk, B., Trnini¢ SiSovi¢, J., Tasié, S.,
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udela, iz naseg primera, kod koga se nisu stekli razlozi za iskljucenje je dalje
irelevantan jer sud u odnosu na njega moze odbiti tuzbeni zahtev ili se ¢ak u
odnosu na njega kasnije moze povuci tuzbeni zahtev, ali je ovakvom vrstom
zloupotrebe zapravo izdejstvovana procesna pretpostavka za vodenje postupka
protiv treceg ¢lana, vlasnika 50 % udela, kod koga su se stvarno stekli razlozi
za iskljucenje.®’

Izlozeni problem je svakako relativizovan uvodenjem moguénosti pod-
noSenja derivativne tuzbe izmenama i dopunama ZPD iz 2018. Naime, kada
odredeni ¢lan, inicijator pokretanja postupka za iskljucenje, nije siguran u
ishod glasanja povodom donoSenja odluke o podnoSenju tuzbe (pokretanju
spora) za iskljuCenje ¢lana, a pri tome poseduje potreban cenzus za podnose-
nje derivativne tuzbe za iskljucenje ¢lana, gorepomenuti problem moze izbeci
ulaskom u postupak za ispunjavanje procesnih pretpostavki za podnoSenje
derivativne tuzbe koje su gore objasnjene.

Cinjeniéna osnova i razlozi za iskljuéenje
kao sadriina odluke

Na prvom mestu treba razlikovati dogadaj tj. ¢injeni¢ni osnov iz kojeg
proisti¢u razlozi za iskljucenje od samih razloga za iskljucenje ¢lana odlukom
suda. S jedne strane, opis jednog ili vise dogadaja predstavljaju Cinjeni¢nu
gradu koja potkrepljuje navode da su izvrSene radnje ili propusti od strane
¢lana drustva, a koji su suprotni interesima drustva i mogu izazvati nastanak
razloga za iskljuCenje. S druge strane opravdani razlozi za iskljucenje ¢lana
iz drustva predstavljaju pravnu kategoriju tj. primenu pravne kvalifikacije na
dogadaj odnosno konkretnu ¢injeni¢nu osnovu.

Odluka skupstine o podnosenju tuzbe za iskljuc¢enje clana, prema nasem
misljenju, treba da sadrzi opis jednog ili vise dogadaja tj. ¢injeni¢ni osnov iz
koga proisti¢e postojanje opravdanih razloga za podnosenje tuzbe za iskljuce-
nje ¢lana. Dogadaj tj. ¢injeni¢ni osnov iz koga proisti¢e postojanje opravdanih
razloga za podnoSenje tuzbe za iskljuCenje ¢lana treba da predstavlja deo obra-
zlozenja skupstinske odluke o podnoSenju tuzbe. Bez navodenja dogadaja ne
moze se znati uzrok donosenja takve odluke, niti se moze uopste izvesti zaklju-
cak zbog Cega se donosi odluka koja je usmerena na pokretanje postupka radi

Cumbo, V., Marti¢-Rollinger, V. (2018). Komentar zakona o privrednim drustvima. Nova
Pazova — Beograd, 228-229.

zloupotrebom onemogucen da glasa o predmetnoj odluci (u nasem primeru ¢lan sa 40 %
udela), ali i interes ¢lana protiv koga je zloupotrebom prava sustinski izdejstvovana proce-
sna pretpostavka za vodenje postupka (¢lan sa 50 % udela). U tom slu¢aju postoji mogué-
nost podnosenja tuzbe radi pobijanja odluke skupstine.
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iskljucenja ¢lana. Osim toga, kako se odlukom skupstine o podnosenju tuzbe
za iskljucenje Clana stvara ovlas¢enje za drustvo da podnese tuzbu za isklju-
¢enje na osnovu sudske odluke, bez navodenja dogadaja tj. barem minimalnog
opisa ¢injeniénog osnova, takvo ovlaséenje za podnosenje tuzbe bilo bi manj-
kavo. Prema nasem misljenju, izostanak navodenja dogadaja doveo bi u pitanje
postojanje procesne pretpostavke za vodenje spora za iskljucenje ¢lana. Osim
toga, opis jednog ili vise dogadaja tj. ¢injenicni osnov iz koga proisti¢e posto-
janje opravdanih razloga za iskljuCenje ¢lana je obavezan deo sadrZine tuzbe
za isklju¢enje jer je na tuziocu (drustvu) teret dokazivanja postojanja i oprav-
danosti razloga za iskljuc¢enje ¢lana na osnovu odluke suda. Takode, s obzirom
na to da odluka o podnoSenju tuzbe sadrzi opis jednog ili vise dogadaja tj.
¢injeni¢ni osnov iz koga proisti¢e postojanje opravdanih razloga za podnoSe-
nje ove tuzbe, misljenja smo da se tuzba sadrzinski mora barem osloniti na
dogadaj(e) iz koga/kojih proisticu razlozi za iskljuc¢enje. Sadrzinski opis doga-
daja se ne mora u potpunosti poklapati sa sadrzinom obrazlozenja odluke. U
svakom slu€aju ne smeta ukoliko je dogadaj detaljnije opisan u tuzbi nego Sto
je to ucinjeno u obrazlozenju odluke. Ipak, dogadaj opisan u tuzbi ne sme u
potpunosti da se razlikuje od onog koji je naveden u obrazlozenju skupstinske
odluke. Na primer, u skupstinskoj odluci je navedeno da ¢e se tuzba za isklju-
¢enje podneti zbog toga §to je ¢lan drustva koristio imovinu drustva za svoje
liéne potrebe ili potrebe sa njim povezanih lica (povreda duznosti izbegavanja
sukoba interesa), a u tuzbi se navede neki potpuno drugi dogadaj iz koga pro-
istice tuzba za iskljucenje ¢lana (npr. odavanje informacija koje predstavljaju
poslovnu tajnu).

Isklju¢enje ¢lana odlukom suda moguce je iz razloga odredenih osni-
vackim aktom ili iz drugih opravdanih razloga, a narocito ako ¢lan drustva:
1) namerno ili grubom nepaznjom prouzrokuje Stetu drustvu, 2) ne izvrSava
posebne duznosti prema drustvu propisane Zakonom o privrednim drustvima
ili osnivackim aktom i 3) svojim radnjama ili propustanjem, protivno osnivac-
kom aktu, zakonu i dobrim poslovnim obicajima sprecava ili u znac¢ajnoj meri
otezava poslovanje drustva.®®

lako odluka skupstine o podnosenju tuzbe za isklju¢enje ¢lana, po pra-
vilu, sadrzi navodenje konkretnih razloga za iskljucenje ¢lana u smislu njihove
pravne kvalifikacije, navodenje tih razloga nije neophodno s aspekta ispu-
njenosti procesnih pretpostavki za podnoSenje tuzbe, jer sud svakako nije
vezan pravnom kvalifikacijom navedenih razloga u odluci o podnosenju tuzbe

% V.: ZPD, ¢l. 196, st. 1. u vezi sa kritikom pojedinih zakonom primeri¢no navede-
nih opravdanih razloga za iskljucenje ¢lana odlukom suda (narocito onog pod tackom 1)
videti vie kod Sogorov, S. (2012). ,,Razlozi iskljuéenja &lana iz drustva s ograni¢enom od-
govornoséu odlukom suda®. Zbornik radova Pravnog fakulteta u Novom Sadu, 1/2012, 68.
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(pokretanju spora) za iskljucenje ¢lana. Ovakav stav zastupljen je i u domacoj
sudskoj praksi:

,lako bi raspravljanje na skupstini, koje prethodi odluci, podrazume-
valo i raspravljanje o razlozima za takvo postupanje (uzroci iskljucenja), u
samoj odluci o podnoSenju tuzbe za iskljucenje, takvi razlozi ne moraju biti
izri¢ito navedeni. U tom smislu odluka skupstine predstavlja samo procesnu
pretpostavku za vodenje parni¢nog postupka po tuzbi koju podnosi dru-
§tvo, a o osnovanosti razloga za iskljucenje, koji su bili povod donosenja
odluke o podnoSenju tuzbe za iskljucenje, ¢e se raspravljati i odlucivati u
parni¢nom postupku.*®

Ukoliko su u odluci o podnosenju tuzbe (pokretanju spora) za iskljuce-
nje Clana i tuzbi navedeni razli¢iti razlozi za iskljucenje, ali koji proisti¢u iz
istog ili slicnog dogadaja (Cinjeni¢nog osnova), to ne bi trebalo da predstavlja
problem. Naime, moguce je da lica koja su sastavljala odluku nisu na ispra-
van nacin izvrsila pravnu kvalifikaciju razloga za iskljucenje, a da je kasnije
strucno lice (npr. advokat) prilikom sastavljanja tuzbe izvrsio drugaciju pravnu
kvalifikaciju razloga (npr. u odluci se kao razlog navodi povreda duznosti
paznje, a u tuzbi se kao razlog navede povreda duznosti izbegavanja sukoba
interesa 1 sl.). Ovo narocito zbog toga §to ni sud nije vezan pravnom kvalifika-
cijom razloga navedenih ne samo u skupstinskoj odluci, ve¢ ni u samoj tuzbi.

ZAKLJUCNA RAZMATRANJA

Odluka skupstine o podnoSenju tuzbe (pokretanju spora) za iskljuc¢enje
¢lana u uporednom pravu se veoma retko sre¢e kao preduslov za podnoSenje
tuzbe za iskljucenje ¢lana iz druStva odlukom suda. S druge strane, u srpskom
pravu je ova odluka skupstine osnovni preduslov za vodenje spora za isklju-
¢enje Clana na osnovu odluke suda, kada se u svojstvu tuzioca javlja drustvo.

Za razliku od odluke skupstine o iskljucenju clana, koja se moze doneti
samo iz razloga neizvrSenja obaveze uplate odnosno unosenja uloga ili neizvr-
Senja obaveze na dodatne uplate i koja predstavlja neposredan pravni osnov za
prestanak ¢lanskog odnosa iskljuc¢enjem, odluka skupstine o podnosenju tuzbe
(pokretanju spora) radi iskljucenja po odluci suda, ne predstavlja neposredni
pravni osnov za prestanak ¢lanskog odnosa.

% V.: Odgovori na pitanja privrednih sudova koji su utvrdeni na sednici Odeljenja
za privredne sporove Privrednog apelacionog suda odrzanoj dana 3. 11. 2015, 4. 11. 2015.
i 26. 11. 2015. godine i na sednici Odeljenja za privredne prestupe i upravno-racunske
sporove odrzanoj dana 30. 11. 2015. godine (Sudska praksa privrednih sudova — Bilten,
br. 4/2015).
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lako je ova odluka skupstine samo inicijalni akt kojim se stvara ovla-
S¢enje za podnosenje tuzbe za iskljucenje, kada se kao tuzilac u sudskom
postupku javlja drustvo, njenom detaljnom analizom otvara se niz znacajnih
pitanja. Predmet analize u ovom radu bila su najznacajnija pitanja u vezi sa
ovom odlukom skupstine: pitanje njenog pravnog (materijalno-pravnog i pro-
cesnog) karaktera i veze sa sadrzinom tuzbe za isklju€enje ¢lana, pitanja u vezi
sa postupkom donosenja ove odluke (pitanje nadleznosti, kvoruma, veéine za
donosenje odluke, lica sa pravom glasa povodom donosenja te odluke, pitanje
ko moze inicirati donosenje predmetne odluke), kao i pitanje njene sadrZine.

Sa materijalno-pravnog aspekta predmetna odluka ima samo karakter
inicijalnog akta ¢ijim se donoSenjem stvara ovlas¢enje za podnosSenje tuzbe tj.
vodenje spora za iskljucenje ¢lana iz druStva na osnovu sudske odluke. U tom
smislu ovakvom odlukom skupstine samo se formira i izrazava volja drustva
da tuzbom pokrene spor za iskljucenje ¢lana. Kao §to je gore pomenuto, sudski
spor radi iskljucenja ¢lana, medutim, ne pocinje donoSenjem te odluke, ve¢
trenutkom podnoSenja tuzbe za iskljucenje ¢lana iz drustva, kao aktom kojim
se ta skupstinska odluka realizuje.

Sa procesnog aspekta podnosenje tuzbe radi iskljucenja ¢lana, bez pret-
hodnog donosenja odluke skupstine o pokretanju spora za iskljuc¢enje ¢lana
drustva, nije dozvoljeno i neminovno bi vodilo odbacaju tuzbenog zahteva.
Jedinstven je stav domace sudske prakse da je odluka skupstine o podno-
Senju tuzbe (pokretanju spora) za iskljucenje clana preduslov, tj. procesna
pretpostavka za vodenje ovog spora po osnovu tzv. direktne tuzbe drustva za
iskljucenje Clana.

S obzirom na to da tuzba za iskljuCenje ¢lana predstavlja akt kojim se
realizuje tj. prakti¢no ostvaruje skupstinska odluka o podnoSenju tuzbe (pokre-
tanju spora) i volja drustva da se upusti u spor radi iskljucenja ¢lana, ona se
mora odnositi na istog ¢lana odnosno ¢lanove koji su oznaceni u odluci i na
isti dogadaj (isti ili slican ¢injeni¢ni osnov) iz kojeg proisticu razlozi za isklju-
cenje ¢lana. Ovo iz razloga §to je tuzba za iskljucenje ¢lana izraz pravnog
kontinuiteta sprovodenja odluke o podnosenju tuzbe radi njegovog iskljucenja.
U tom smislu vazno je da sud u svakom konkretnom slucaju izvrsi odgovara-
jucu procenu pravne veze skupstinske odluke o podnosenju tuzbe i same tuzbe.

U vezi sa navedenim treba razlikovati dogadaj tj. ¢injeni¢ni osnov iz
kojeg proisti¢u razlozi za isklju¢enje od samih razloga za iskljucenje ¢lana
na osnovu sudske odluke. S jedne strane, opis jednog ili vise dogadaja pred-
stavljaju ¢injeni¢nu gradu koja potkrepljuje navode da su izvrSene radnje ili
propusti od strane ¢lana drustva, koji su suprotni interesima drustva i mogu
izazvati nastanak razloga za iskljucenje. S druge strane, tzv. opravdani razlozi
za iskljuCenje ¢lana iz druStva predstavljaju pravnu kategoriju tj. primenu
pravne kvalifikacije na dogadaj odnosno konkretnu ¢injeni¢nu osnovu.
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Odluka skupstine o podnosSenju tuzbe za iskljuc¢enje ¢lana, prema nasem
misljenju, treba da sadrzi opis jednog ili vise dogadaja tj. ¢injeni¢ni osnov iz
koga proisti¢e postojanje opravdanih razloga za podnosenje tuzbe za iskljuce-
nje ¢lana. Kako je tuzba za iskljucenje ¢lana izraz pravnog kontinuiteta donete
skupstinske odluke o podnoSenju tuzbe, ona se sadrzinski mora osloniti na
dogadaj(e) iz koga/kojih proistic¢u razlozi za iskljuCenje. S druge strane, iako
odluka skupstine o podnosenju tuzbe za iskljuCenje ¢lana, po pravilu, sadrzi
i navodenje konkretnih razloga za iskljucenje ¢lana u smislu njihove pravne
kvalifikacije, navodenje tih razloga nije neophodno s aspekta ispunjenosti
procesnih pretpostavki za podnoSenje tuzbe, jer sud svakako nije vezan prav-
nom kvalifikacijom navedenih razloga, ne samo u odluci o podnoSenju tuzbe
(pokretanju spora) za iskljucenje ¢lana, ve¢ ni u samoj tuzbi za iskljucenje. U
skladu sa navedenim, ukoliko su u odluci o podnoSenju tuzbe i tuzbi navedeni
razliCiti razlozi za isklju¢enje u smislu njihove pravne kvalifikacije, ali koji
proisticu iz istog ili slicnog dogadaja (¢injeni¢nog osnova), to ne bi trebalo da
predstavlja problem.

Pored svega navedenog, u radu su otvorena pojedina sporna pitanja u
vezi sa ovom odlukom. Tu prvenstveno mislimo na sporno pitanje da li se
odlukom skupstine o podnosenju tuzbe (pokretanju spora) za iskljucenje iz
drustva moze istovremeno obuhvatiti ve¢i broj ¢lanova drustva. lako je u vezi
sa ovim pitanjem izveden zakljucak da je tako nesto pravno moguce, a u poje-
dinim situacijama i nuzno, istovremeno je ukazano na pojedine mane ovakvog
reSenja. Konacno, iako je zapravo izostanak ove odluke na prethodni zahtev
¢lana koji poseduje udeo koji predstavlja najmanje 5% osnovnog kapitala
drustva, jedna od moguéih procesnih pretpostavki za podnosenje derivativne
tuzbe za iskljucenje ¢lana iz drustva, u radu su uocene pojedine slabosti ZPD u
vezi sa uredenjem ove tuzbe u delu ZPD koji je posveéen postupku iskljucenja
¢lana odlukom suda.

LITERATURA

Arsi¢, Z., Marjanski, V. (2018). Pravo privrednih drustava. Novi Sad: Pravni fakultet u
Novom Sadu.

Juri¢, D., (2023). ,,Iskljucenje Clana iz druStva s ogranicenom odgovornoscu®. Zbornik
radova Pravnog fakulteta Sveucilista u Rijeci, 1/2023, 269-289.

Marjanski, V. (2016). ,,Istupanje iz drustva s ogranicenom odgovornoscéu. Pravo i pri-
vreda, 4-6/2016, 120-143.

Stefanovié, Z., Stanivuk, B., Trnini¢ Siovi¢, J., Tasié, S., Cumbo, V., Marti¢-Rollinger,
V. (2018). Komentar zakona o privrednim drustvima. Nova Pazova — Beograd.

1463



Glasnik Advokatske komore Vojvodine, br. 4/2023.

Stefan Giinthner, Der Ausschluss des gesellschafters aus wichtigem grund bei der
GMBH nach der Gesb-reform — Diplomarbeit, Universitit Linz, 2021.

Sogorov, S. (2012). ,Iskljuenje ¢lana iz drudtva s ograni¢enom odgovorno§éu odlu-
kom skupstine (kaduciranje)“. Pravo i privreda, 4—6/2012, 63—73.

Sogorov, S. (2012). ,Razlozi iskljuéenja ¢lana iz drustva s ograni¢enom odgovorno-
$¢u odlukom suda®. Zbornik radova Pravnog fakulteta u Novom Sadu, 1/2012,
63-73.

Velickovi¢, J. (2020). Derivativna tuzba. Beograd: Univerzitet u Beogradu — Pravni
fakultet.

Velickovi¢, J. (2023). ,,Zastupanje drustva u sporu radi iskljucenja ¢lana®. Poslovni iza-
zovi, 247-270.

Propisi

Zakon o evidenciji stvarnih vlasnika (Sluzbeni glasnik RS, br. 41/2018, 91/2019,
105/2021. 1 17/2023).

Zakon o privrednim drustvima (Sluzbeni glasnik RS, br. 36/2011, 99/2011, 83/2014. —
dr. zakon, 5/2015, 44/2018, 95/2018, 91/2019. i 109/2021).

Zakon o gospodarskih druzbah Republike Slovenije (Uradni list RS, §t. 65/09. — uradno
preci§¢eno besedilo, 33/11, 91/11, 32/12, 57/12, 44/13. — odl. US, 82/13, 55/15,
15/17, 22/19. — ZPosS, 158/20. — ZIntPK-C, 18/21, 18/23. — ZDU-10 in 75/23).

Zakon o postupku registracije u Agenciji za privredne registre (Sluzbeni glasnik RS, br.
99/2011, 83/2014, 31/2019. i 105/2021).

Zakon o trgovackim drustvima Republike Hrvatske (Narodne novine, br. 111/93, 34/99,
121/99, 52/00, 118/03, 107/07, 146/08, 137/09, 125/11, 152/11, 111/12, 68/13,
110/15, 40/19, 34/22, 114/22, 18/23, 130/23).

Sudska praksa

Odgovori na pitanja privrednih sudova koji su utvrdeni na sednici Odeljenja za privred-
ne sporove Privrednog apelacionog suda odrzanoj dana 26. 11. 2014. i 27. 11.
2014. godine (Sudska praksa privrednih sudova — Bilten br. 4/2014).

Odgovori na pitanja privrednih sudova koji su utvrdeni na sednici Odeljenja za privred-
ne sporove Privrednog apelacionog suda odrzanoj dana 3. 11. 2015, 4. 11. 2015.
i26. 11. 2015. godine i na sednici Odeljenja za privredne prestupe i upravno-ra-
Cunske sporove odrzanoj dana 30. 11. 2015. godine (Sudska praksa privrednih
sudova — Bilten br. 4/2015).

Presuda Vrhovnog kasacionog suda Prev. 132/2015 od 17. 9. 2015.

Presuda Vrhovnog kasacionog suda Prev. 383/2020 od 3. 12. 2020.

Presuda Privrednog Apelacionog suda Pz 7888/14 od 28. 1. 2015.

Sentenca iz reSenja Vrhovnog kasacionog suda Rz g 602/2015 od 1. 10. 2015. utvrdena
30. 5. 2016. na sednici Odeljenja za zastitu prava na sudenje u razumnom roku.

1464



Original Scientific Article
DOI: 10.5937/gakv95-48214
UDC 347.72(497.11)

Viadimir Marjanski, PhD.”
University of Novi Sad
ORCid: 0000-0002-2255-4026

DECISION OF THE ASSEMBLY TO FILE A LAWSUIT
(INITIATE A DISPUTE) FOR THE EXPULSION OF A
MEMBER FROM A LIMITED LIABILITY COMPANY"

ABSTRACT: The expulsion of a member from a limited liabil-
ity company is one of the bases for the termination of membership
in multi-member limited liability companies. The Company Law
distinguishes between two procedures for the expulsion of a mem-
ber from a limited liability company: 1) expulsion of a member
by the decision of the assembly (so-called extrajudicial expulsion)
and 2) expulsion of a member by court decision, depending on the
reasons for the expulsion. The decision of the assembly to file a
lawsuit (initiate a dispute) for the expulsion of a member from the
company is, in Serbian law, a fundamental prerequisite for conduct-
ing litigation proceedings for the expulsion of a member when the
company appears as the plaintiff. Although this decision represents
only an initial act that creates the authorization to file a lawsuit for
the expulsion of a member from the company, its detailed analysis
opens up a range of significant issues. Regarding the decision of the

" e-mail: v.marjanski@pf.uns.ac.rs, Professor at the Faculty of Law.

The paper is the result of research on the Project “Legal Tradition and New Legal
Challenges” in 2023, which is supported by the Faculty of Law, University of Novi Sad.

" The paper was received on December 8, 2023, and it was accepted for publishing
on December 22, 2023.

The translation of the original article into English is provided by the Glasnik of the
Bar Association of Vojvodina

1465



Glasnik of the Bar Association of Vojvodina, Issue 4/2023.

assembly to file a lawsuit (initiate a dispute) for the expulsion of a
member from the company, the paper analyzes several of the most
significant issues: the legal nature of this decision and its connection
with the content of the lawsuit for the expulsion of a member, issues
related to the process of making this decision (the issue of compe-
tence, quorum, majority required for making a decision, persons
authorized to vote on making this decision, the issue of who can ini-
tiate the making of this decision), as well as the issue of its content.

Keywords: expulsion of a member, decision of assembly to file
a lawsuit for expulsion, lawsuit for the expulsion of a member from
a company, limited liability company

INTRODUCTION

Expulsion of a member from a limited liability company is one of the
grounds for termination of membership in multi-member limited liability com-
panies (companies with two or more members).! Expulsion differs from other
legal grounds for termination of membership in the company, which occur on
a voluntary basis by the expressed will of the company member (transfer of
the entire share?, withdrawal from the company?, exercise of the rights of a dis-
senting member?, and withdrawal and cancellation of the company member’s
share®), in that in the case of expulsion, the membership ends contrary to the
will of the member being expelled (so-called forced removal from the com-
pany). In the expulsion process, the interests of the company and the member
against whom the expulsion process is initiated are opposed. The expulsion

! Expulsion from the company is not possible in single-member limited liability
companies because the expulsion of the member would leave the company without any
members. Moreover, it is legally impossible for the sole member with a 100 % share to
expel themselves from the company.

2 The transfer of the entire share can be executed through a share transfer agreement
to another company member or a third party in accordance with the provisions of Articles
160 to 175 of the Company Law, Official Gazette of RS, No. 36/2011, 99/2011, 83/2014,
5/2015, 44/2018, 95/2018, 91/2019, and 109/2021. Additionally, a member's membership
can be terminated by transferring the entire share to the company itself in the procedure
and under the conditions provided for the acquisition of the company's own share, which
are regulated by Article 157 of the Company Law.

3 Withdrawal from the company is carried out in accordance with the provisions of
Articles 187 to 193 of the Company Law.

* The exercise of the dissenting member's rights is carried out in accordance with the
provisions of Articles 474 to 477 of the Company Law.

5 Withdrawal and cancellation of a member's share is carried out in accordance with
the provisions of Article 155 of the Company Law.

1466



V. Marjanski, Decision of the Assembly to File a Lawsuit..., pp. 1465-1492.

process implies a vertical relationship between the company and the member
against whom the expulsion process is initiated, and one of the consequences
of a member’s expulsion is the company’s acquisition of its own share.® Thus,
in the case of expulsion from the company, a direct relationship between the
company members (so-called horizontal relationship) is not established,” but
rather between the company and the member (so-called vertical relationship).®
Even when the process for expulsion from the company is conducted based
on a derivative lawsuit filed by a specific member in their own name, but on
behalf of the company,’ it is still not a relationship between members, as this
lawsuit is filed on behalf, that is, in the interest of the company whose interest
is opposed to the interest of the member against whom the expulsion process
is conducted.'”

The Company Law distinguishes between two procedures for the expul-
sion of a member from a limited liability company: 1) expulsion of a member
by the decision of the assembly (so-called extrajudicial expulsion)'' and 2)
expulsion of a member by court decision'?, depending on the reasons for the
expulsion.'® Expulsion of a member by the decision of the assembly is possible

¢ See Article 157, Paragraph 2, point 2 of the Company Law.

" For example, expulsion is not carried out due to the direct violation of the inter-
ests of the company members (e.g., because one of the members was directly harmed by
another company member), but due to the violation of the interests of the company as a
separate legal entity.

8 Expulsion is carried out due to the violation of the interests of the company as a
separate legal entity (for example, due to failing to fulfill the obligation to pay or contribute
capital, failure to fulfill the obligation to make additional payments, causing damage to the
company, failure to fulfill special duties towards the company, due to obstructing or hinder-
ing the company's operations, etc.).

? See Article 196, Paragraph 7 of the Company Law.

19 The duty of loyal behavior of the member towards the company is especially im-
portant. Each member should contribute to the achievement of the common goal for which
the society was founded. See Juri¢, D. (2023). Iskljucenje ¢lana iz drustva s ograni¢enom
odgovornoséu. Collected papers of the Law Faculty of the University of Rijeka, 1/2023,
270.

' See Article 195 and 179, Paragraphs 5-7 of the Company Law. Regarding the
expulsion of a member by the decision of the assembly, see Sogorov, S. (2012). Iskljugenje
¢lana iz drustva s ograni¢enom odgovornoséu odlukom skupstine (kaduciranje), Pravo i
pripreda, 4-6/2012, 63-73.

12 See Articles 196-197 of the Company Law.

13 A more detailed analysis of the reasons for the expulsion of a member from a lim-
ited liability company by court decision was conducted in the paper of Sogorov, S. (2012).
Razlozi iskljucenja ¢lana iz drustva s ograni¢enom odgovornoséu odlukom suda, Collected
Papers of the Faculty of Law in Novi Sad, 1/2012, 63—73. Unlike the law of the Republic
of Serbia, the law of the Republic of Croatia does not start from the reasons for expul-
sion as a basis for distinguishing expulsion procedures but makes a distinction between
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only for two reasons: for failing to fulfill the obligation to pay or contribute
to the company’s capital and for failing to fulfill the obligation to make addi-
tional payments.'* On the other hand, the expulsion of a member by court
decision is possible for reasons specified in the memorandum of association
or for other justified reasons, especially if a company member: 1) intentionally
or through gross negligence causes damage to the company, 2) fails to fulfill
special duties towards the company prescribed by the Company Law or the
memorandum of association, and 3) by their actions or omission, contrary to
the memorandum of association, law, and good business practices, obstructs or
significantly hinders the company’s operations.'®

The institute of expulsion of a member from a limited liability company
is very complex, especially in the part related to the expulsion of a member by
court decision. Expulsion of a member by court decision, although primarily
belonging to the domain of corporate law, significantly includes segments of
civil procedure law, as it contains a series of procedural provisions that are
partly covered by the substantive law, i.e., the Company Law.

In the process of expelling a member from the company by court deci-
sion, two types of lawsuits are possible: 1) a direct lawsuit of the company for
the expulsion of a member'® and 2) a derivative lawsuit!” for the expulsion of
a member.'® Depending on the type of lawsuit, the conditions for initiating the
expulsion process before the court differ.

expulsion based on the memorandum of association (‘“based on the partnership agreement”)
which then must regulate certain conditions (who can propose expulsion, reasons for expul-
sion, etc.), the procedure and consequences of the expulsion of a member from the com-
pany, and expulsion based on a court decision, which can only be based on so-called sig-
nificant reason. See more in: Juri¢, D. (2023). Iskljucenje ¢lana iz drustva s ograni¢enom
odgovornoséu. Collected papers of the Law Faculty of the University of Rijeka, 1/2023,
269-289. According to Article 420, Paragraph 3 of the Company Law of the Republic of
Croatia, Official Gazette No. 111/93, 34/99, 121/99, 52/00, 118/03, 107/07, 146/08, 137/09,
125/11, 152/11, 111/12, 68/13, 110/15, 40/19, 34/22, 114/22, 18/23, 130/23: “A significant
reason for the expulsion of a member from the company is his behavior that obstructs or
significantly hinders the achievement of the company's goal, making his stay in the com-
pany intolerable for the company.” Similar solutions as in Croatian law are also contained
in Austrian and German law. For Austrian law, see more in: Giinthner, S. (2021), Der Aus-
schluss des gesellschaftlers aus wichtigem grund bei der GMBH nach der Gesb-reform-
Diplomarbeit, Universitét Linz.

4 See Articles 195 and 179, Paragraphs 57 of the Company Law.

15 See Article 196, Paragraph 1 of the Company Law.

16 See Article 196, Paragraphs 1-5 of the Company Law.

17 See Article 196, Paragraph 6 of the Company Law.

18 Regarding the derivative lawsuit for the expulsion of a member from the compa-
ny, see more in: Velickovi¢, J. (2020). Derivativna Tuzba, University of Belgrade — Faculty
of Law, Belgrade, 185-190.
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Given that the scope of this paper would not allow for an analysis of the
entire process of expelling a member based on a court decision, the author has
decided that the subject of discussion in this paper should be primarily con-
fined to the company assembly’s decision to file a lawsuit (initiate a dispute)
for the expulsion of a member from a limited liability company and related
issues. An additional reason why the author opted for a detailed analysis of
this type of assembly decision lies in the fact that it is very rarely encountered
as a prerequisite for filing a lawsuit for the expulsion of a member from a lim-
ited liability company by court decision in comparative law."”

The decision of the assembly to file a lawsuit (initiate a dispute) for the
expulsion of a member from the company is, in Serbian law, a fundamen-
tal prerequisite for conducting litigation proceedings for the expulsion of a
member when the company appears as the plaintiff. Although this decision
represents only an initial act that creates the authorization to file a lawsuit for
the expulsion of a member from the company when the company appears as
the plaintiff, its detailed analysis opens a range of significant issues. Regarding
the decision of the assembly to file a lawsuit (initiate a dispute) for the expul-
sion of a member from the company, it is important to analyze several issues:
the legal nature of this decision and its connection with the content of the law-
suit for the expulsion of a member, issues related to the process of making this
decision (the issue of competence, quorum, majority required for making a
decision, persons authorized to vote on making this decision, the issue of who
can initiate the making of this decision), as well as the issue of its content.

Considering that the litigation proceedings for the expulsion of a
member can be conducted based on a direct (typical) lawsuit of the company
or based on a derivative (indirect) lawsuit, it should be noted that the decision
to file a lawsuit (decision to initiate a dispute) for the expulsion of a company
member is a necessary prerequisite for conducting litigation proceedings for
the expulsion of a member only when the plaintiff is the company (so-called
direct lawsuit).

1 This type of decision is not recognized by the laws of Germany, Austria, and Cro-
atia. The decision of the assembly to file a lawsuit is recognized by Slovenian law. See the
Company Law, Article 501, Official Gazette of the RS, No. 65/09 — official consolidated
text, 33/11, 91/11, 32/12, 57/12, 44/13, 82/13, 55/15, 15/17, 22/19 — ZPosS, 158/20 — ZInt-
PK-C, 18/21, 18/23 — ZDU-10 and 75/23.
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DECISION OF THE ASSEMBLY TO FILE A LAWSUIT (INITIATE
A DISPUTE) FOR THE EXPULSION OF A MEMBER

General remarks

The fundamental prerequisite for conducting proceedings based on a
company’s lawsuit (so-called direct lawsuit) for the expulsion of a member by
court decision is the existence of a decision by the company’s assembly to file
a lawsuit (initiate a dispute) for expulsion. The company can request the expul-
sion of a member from the company by filing a lawsuit with the competent
court.”” The decision to file a lawsuit is made by the assembly in accordance
with the provisions of the Company Law.?!

When analyzing the provisions of the Company Law regarding this
assembly decision, the first noticeable aspect is that it is referred to by dif-
ferent names in various parts of the legal text. Article 196 of the Company
Law, dedicated to the procedure for the expulsion of a member by court deci-
sion, mentions the “Decision to file a lawsuit for the expulsion of a company
member.”?? On the other hand, Article 200 of the Company Law, dedicated to
the competence of the assembly of a limited liability company, refers to it as
the “Decision to initiate a dispute for the expulsion of a company member.”
The term “decision to file a lawsuit for the expulsion of a member” seems to
be more terminologically correct because the dispute for the expulsion of a
member does not begin with the making of this decision but at the moment
of filing the lawsuit for the expulsion of a member from the company. On the
other hand, the assembly’s decision to file a lawsuit (initiate a dispute) for the
expulsion of a member from the company represents only a prerequisite for
filing a lawsuit for the expulsion of a company member when the company
appears as the plaintiff in this legal dispute.

Legal Nature of the Decision to File a Lawsuit
(Initiate a Dispute) for the Expulsion of a Member
and Its Connection with the Lawsuit for Expulsion

Regardless of the aforementioned terminological differences regarding
the name of this decision in different parts of the legal text, it is indisputa-
ble that this decision does not directly decide on the status of the company

20 See Article 196, Paragraph 1 of the Company Law.
21 See Article 196, Paragraph 2 of the Company Law.
22 See Article 196, Paragraph 3 of the Company Law.
2 See Article 200, Paragraph 1, point 16 of the Company Law
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member. The member is not expelled from the company by this decision, and
it is not the immediate legal basis for the termination of membership. Conse-
quently, such a decision is not a legal basis that would effectuate the removal
of a member from the register, i.e., the registration of the termination of mem-
bership in the Business Registers Agency.?*

From the aspect of substantive law, this decision only has the nature of
an initial act that creates the authorization to file a lawsuit, i.e., conduct litiga-
tion proceedings for the expulsion of a member from the company by court
decision. The filing of a lawsuit for expulsion when the company appears as
the plaintiff must be preceded by the company assembly’s decision to file a
lawsuit (initiate a dispute) for the expulsion of a member. In this sense, this
assembly decision differs from the decision to expel a member from the com-
pany, which the assembly can make only in case a member fails to fulfill the
obligation to pay or to make contributions? and in case they fail to fulfill the
obligation to make additional payments®, and which, unlike the assembly’s
decision to file a lawsuit (initiate a dispute) for expulsion, constitutes the
immediate legal basis for the termination of membership and the registration
of the member’s removal, i.e., the termination of membership in the register.

As an initial act, the decision to file a lawsuit (initiate a dispute) for
the expulsion of a company member leads to a legal dispute for the expulsion
of a member for reasons specified in the memorandum of association or for
other justified reasons (some of which are exemplified by law?’), which do
not include the two aforementioned reasons (failing to make the contribution
or additional payment). In this sense, such an assembly decision only forms
and expresses the company’s will to initiate a dispute for the expulsion of a
member by filing a lawsuit.?® As mentioned above, the legal dispute for the
expulsion of a member, however, does not begin with the making of this deci-

¢ These can only be the decision of the assembly on the expulsion of a member due
to failing to fulfill the obligation to make payments or contributions and failing to fulfill the
obligation for additional payments, and a final court decision on the expulsion of a member
from the company.

2 See Article 195, Paragraph 1 regarding Article 48, Paragraph 7 of the Company
Law.

26 See Article 179, Paragraph 5 of the Company Law.

27 According to Article 196, Paragraph 1, the following are exemplary reasons: “If a
member of the company: 1) intentionally or due to gross negligence causes damage to the
company, 2) does not fulfill special duties towards the company prescribed by the Com-
pany Law or the memorandum of association, and 3) through their actions or omission,
contrary to the memorandum of association, law, and good business practices, obstructs or
significantly hinders the company's operations.”

28 Regarding the legal nature of the assembly decision, see more in: Arsi¢, Z., Mar-
janski, V. (2018). Pravo privrednih drustava, Novi Sad, 255-256.
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sion but at the moment of filing the lawsuit for the expulsion of a member
from the company, as an act that implements this assembly decision, where
the making of the assembly decision to file a lawsuit (initiate a dispute) for
expulsion represents only the creation of authorization for the company to file
a lawsuit for the expulsion of a member from the company.

From a procedural aspect, the filing of a lawsuit for the expulsion of
a member by the company, as the plaintiff, without previously making the
assembly decision to initiate a dispute for the expulsion of a member from the
company, is not permitted and would inevitably lead to the dismissal of the
lawsuit. Domestic case law unanimously holds that the assembly’s decision to
file a lawsuit (initiate a dispute) for the expulsion of a member is a prerequi-
site, i.e., a procedural assumption for conducting these litigation proceedings
based on the so-called direct lawsuit of the company for the expulsion of a
member. Without such a decision, there would be a lack of a legally valid act
of forming and expressing the company’s will to undertake procedural action
— filing a lawsuit for the expulsion of a member. According to the prevailing
view of case law from a procedural aspect:

“The assembly’s decision to file a lawsuit is a special procedural pre-
condition — a condition for the admissibility of the lawsuit, and not a question
of active legitimacy, which cannot even be posed because in these disputes
the company is always and solely actively legitimized” and the member
whose expulsion is sought is passively legitimized.”*

Given that a lawsuit for the expulsion of a member represents an act that
implements, i.e., practically realizes the assembly’s decision to file a lawsuit
(initiate a dispute) and the will of the company to engage in a dispute for the
expulsion of a member, it must apply to the same member or members named
in the decision. This is because the lawsuit for the expulsion of a member
is an expression of the legal continuity of implementing the decision to file
a lawsuit for their expulsion. In this context, it is important for the court to
assess the connection between the assembly’s decision to file a lawsuit and the

% In the law of the Republic of Slovenia, in addition to the company itself, any
member of the company, regardless of the percentage of shares they hold, can appear as an
actively legitimized party (plaintiff) in the proceedings for the expulsion of a member. In
the case of a lawsuit for the expulsion of a member filed by the company's management,
it is necessary to previously adopt a general assembly decision to file the lawsuit. See the
Company Law, Article 501.

3 From the responses to the questions of commercial courts determined at the ses-
sion of the Department for Commercial Disputes of the Commercial Appellate Court held
on November 26, 2014, and November 27, 2014, and at the session of the Department for
Commercial Offenses and Administrative-Accounting Disputes held on December 3, 2014
— Case Law of Commercial Courts — Bulletin No. 4/2014.
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lawsuit itself in each specific case. This primarily applies to the individuals —
members against whom the lawsuit for expulsion is initiated.

The decision to file a lawsuit and the lawsuit for the expulsion of a
member can apply exclusively to members of a limited liability company. In a
dispute for expulsion, only a company member whose expulsion is sought by
the preceding assembly decision to file a lawsuit for expulsion can be involved
as the defendant or passively legitimized person. This lawsuit cannot apply
to individuals who are not members of the company (e.g., directors, mem-
bers of the supervisory board, actual owners on various grounds, unless these
individuals are also simultaneously members of the company?®'). A person
registered as the owner of a share in the Business Registers Agency is consid-
ered a member of a limited liability company. Membership in the company is
acquired on the day of the registration of ownership over the share in accord-
ance with the law on registration.”” On the other hand, membership in the
company ceases on the day of the registration of the termination of member-
ship in accordance with the law on registration.*> Consequently, only a person
registered as a member in the Business Registers Agency, and not so-called
actual owners on various grounds who are not simultaneously members of the
company, can be a defendant.

Due to the necessary legal connection between the assembly’s deci-
sion to file a lawsuit and the lawsuit itself, the lawsuit must apply to the same
member or members named in the assembly decision. Since the assembly’s
decision to file a lawsuit can simultaneously apply to multiple members, the
same members must be named as the individuals against whom the lawsuit is
filed (defendants). The lawsuit cannot apply to those company members for
whom a decision to file a lawsuit has not been made, nor any person who is
not a member of the company on the day of filing the lawsuit (another person).
However, the question arises as to how to proceed if the lawsuit simultane-
ously applies to a company member named in the decision to file a lawsuit
and a member and/or some other individual (e.g., the company’s director) not
named in said decision. In such a case, there should be a partial rejection of
the lawsuit concerning the member or other person not named in the assembly
decision. The difference is that when it comes to the member not named in
the assembly decision, the lawsuit would be dismissed due to the absence of
authorization to conduct the dispute regarding them (absence of the assembly
decision to file a lawsuit - initiate a dispute concerning them), and concerning

31 See Law on Record of Beneficial Owners. Official Gazette of RS, No. 41/2018,
91/2019, 105/2021 and 17/2023, Article 3, Paragraph 3.

32 Article 143, Paragraph 1 of the Company Law.
3 Article 143, Paragraph 2 of the Company Law.
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another individual who is not a company member, it would be dismissed due
to a lack of passive legitimacy because an individual who is not a company
member cannot be included in this type of lawsuit, regardless of what was
stated in the assembly decision.

Furthermore, besides the fact that the defendant member must have the
status of a company member on the day of making the decision to file a law-
suit and on the day of filing the lawsuit, they must retain that status throughout
the duration of the dispute for the dispute regarding their expulsion to con-
tinue. If their membership ceases on another basis after filing the lawsuit (for
example, transferring the entire share to another person, withdrawing from the
company,* etc.), the dispute for expulsion ends due to the lack of legal interest
on the part of the plaintiff and the lack of passive legitimacy on the part of the
defendant. It is controversial, however, by which procedural act this process
ends: by rejecting the lawsuit or dismissing the lawsuit. According to the stance
of domestic case law, the objection of the absence of passive legitimacy is a
substantive legal objection leading to the rejection of the lawsuit, and the lack
of legal interest leads to the dismissal of the lawsuit.>> However, if we draw an
analogy with the provisions on challenging the company assembly’s decision,
the cessation of the membership of the lawsuit submitter leads to the dismissal
of the lawsuit for challenging the assembly’s decision. If the plaintiff ceases
to be a shareholder of the company during the lawsuit proceedings, the com-
petent court will dismiss the request for annulment of the decision and decide
on the request for damages if such a request is made.*® This provision from the
Company Law likely stems from the understanding that the individual (share-
holder/member) primarily lost legal interest (not just active legitimacy) for
further conducting the proceedings, and the lack of legal interest leads to the
dismissal of the lawsuit, unlike the lack of active or passive legitimacy, which
leads to the rejection of the lawsuit. Looking at the dispute for expulsion from

3% There are opinions in domestic case law that in the case of parallel withdrawal and
expulsion proceedings, the withdrawal proceedings are supposed to be suspended until the
final conclusion of the expulsion proceedings based on a court decision. However, such an
opinion should not be accepted as absolutely correct, especially when the withdrawal pro-
ceedings for a justified reason is first initiated in court, and then the remaining members of
the company at the assembly decide to file a lawsuit for the expulsion of that member from
the company, and the company files a lawsuit for the expulsion of the member to interrupt
the withdrawal proceedings for a justified reason that was previously initiated. Regarding
the withdrawal from a limited liability company, see more in Marjanski, V. (2016). Istu-
panje iz drustva s ograni¢enom odgovornos$éu. Pravo i privreda, 4-6/2016, 120—143.

¥ See the sentence from the decision of the Supreme Court of Cassation Rz g
602/2015 dated October 1, 2015, established on May 30, 2016, at the session of the Depart-
ment for the Protection of the Right to a Trial within Reasonable Time.

3 See Article 376, Paragraph 5 of the Company Law.
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the perspective of the defendant in a narrow sense, in the case of the cessa-
tion of the membership of the defendant company member during the dispute
for expulsion, due to the ensuing absence of passive legitimacy, the lawsuit
for expulsion should be rejected. However, viewing the dispute from the per-
spective of the plaintiff (the company), the absence of further legal interest in
conducting litigation proceedings for the expulsion of an individual who is no
longer a company member would lead to the dismissal of the lawsuit.?’

The question of the legal connection between the assembly’s decision to
file a lawsuit and the lawsuit itself becomes particularly complicated when it
comes to the factual basis (events) and reasons for which the lawsuit is filed,
but this issue will be addressed within the discussion on the content of the
assembly’s decision to file a lawsuit for the expulsion of a member.

Furthermore, considering that the dispute for the expulsion of a member
can be conducted based on a direct (typical) lawsuit of the company or based
on a derivative (indirect) lawsuit, it should be emphasized that the decision
to file a lawsuit (decision to initiate a dispute) for the expulsion of a member
is a necessary procedural prerequisite only in the case where the company is
the plaintiff (so-called direct lawsuit). In the case of a derivative lawsuit, filed
by a member in their own name but on behalf of the company, the lack of the
company’s will to initiate a dispute for the expulsion of a member (the absence
of such a decision, the existence of a decision rejecting the request to initiate
proceedings, i.e., a negative decision, or the failure to file a lawsuit within
30 days after making the decision to initiate a dispute for expulsion) is one
of the procedural prerequisites for conducting litigation proceedings for the
expulsion of a member based on a derivative lawsuit. Namely, if the assembly
does not decide on the request to file a lawsuit for the expulsion of a member
within two months from the date of submission of the request or rejects the
request, or if a lawsuit is not filed within 30 days from the date of making the
decision to file a lawsuit, the member who submitted the request has the right,
within a subsequent period of 30 days, to file a lawsuit with the court in their
own name, on behalf of the company. Therefore, the failure to make this deci-
sion within two months from the date of submitting the request, the existence
of a decision rejecting the request to initiate a dispute for the expulsion of a
member (a negative decision), or the failure to execute this decision mani-
fested as the failure to file a lawsuit within 30 days from the date of making

37 Legal interest for initiating proceedings and active legitimacy are different catego-
ries; therefore, the consequence of the lack of legal interest is the dismissal of the lawsuit,
while the lack of active or passive legitimacy implies a substantive decision, namely the
rejection of the request. Sentence from the decision of the Supreme Court of Cassation Rz
g 602/2015 dated October 1, 2015, established on May 30, 2016, at the session of the De-
partment for the Protection of the Right to a Trial within Reasonable Time.
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the decision to file a lawsuit, constitute the fulfillment of the procedural pre-
requisite for submitting a derivative lawsuit within a subsequent period of 30
days by the requester (the initiator of making such a decision).

Competence for Making the Decision to File a Lawsuit
(Initiate a Dispute) for the Expulsion of a Member

The legislator has stipulated that the will of the company to undertake
this procedural action (lawsuit for the expulsion of a member) can be formed
and expressed only by the decision of the company’s assembly.*® Making the
decision to file a lawsuit for the expulsion of a member is within the exclusive
competence of the company’s assembly.*® Accordingly, it is not permitted for
any other body (e.g., the supervisory board or the company director) or a com-
pany member as an individual or members of the company as a group outside
the assembly to form and express this will on behalf of and for the account of
the company. Even when the decision is essentially made by the sole member
of the company with voting rights on the matter (e.g., in a two-member com-
pany — a lawsuit for the expulsion of the other member)*, the relevant decision
has to be made in the function of the company’s assembly. In a two-member
company, the assembly and quorum consist of the other company member,
whose vote is the only one counted when determining the necessary number
of votes to make the decision to file a lawsuit for the expulsion of the other
company member, and it is considered that such an assembly decision is made
in accordance with the mentioned legal regulations.*!

3 The norms from Article 200, Paragraph 1 of the Company Law regarding the com-
petencies of the assembly of a limited liability company are of an imperative nature, so
these competencies (including the decision to file a lawsuit or initiate a dispute for expul-
sion) cannot be transferred to other company bodies by the memorandum of association.
The mentioned article does not contain the phrase 'unless otherwise provided by the memo-
randum of association”.

39 See Article 196, Paragraph 2 and Article 200, Paragraph 1, Point 16 of the Com-
pany Law.

4"When making a court decision based on such a lawsuit, it is particularly important
to ensure that it does not reflect disrupted relations between two members of the company,
but is primarily focused on the jeopardized interests of the company.

# From the response to the question: 'Can the decision to file a lawsuit under Ar-
ticle 196, Paragraph 1 of the Company Law, which requires the expulsion of a company
member, be made by another member of the company acting as the assembly, in a situation
where the company has two members with equal shares, and the memorandum of associa-
tion stipulates that all assembly decisions are made by the consent of both members?' as
determined in the session of the Department for Commercial Disputes of the Commercial
Appellate Court held on November 26, 2014, and November 27, 2014, and at the session of
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When assessing the fulfillment of procedural conditions for filing a law-
suit for the expulsion of a member, the court checks whether the decision to
file a lawsuit was made by the only competent body — the company’s assembly.
The provision of Article 196, Paragraph 2 of the Company Law: “The decision
to file a lawsuit as per Paragraph 1 of this article is made by the assembly in
accordance with the provisions of this law” is imperative in nature and does
not allow for different arrangements by the memorandum of association. Also,
the provision of Article 200, Paragraph 1, Point 16, which stipulates that “the
assembly decides on initiating a dispute for the expulsion of a member from
the company” is imperative, which unequivocally means that this decision can
only be made by the company’s assembly.

Initiating the Decision-Making Process

Initiating the decision-making process is possible based on the estab-
lished proposal of that agenda item along with the invitation to hold the
assembly meeting, which, as a rule, is convened by the director or the supervi-
sory board in the case of a two-tier board system.*> However, the memorandum
of association may stipulate that the assembly can also be convened by a com-
pany member or another individual. The assembly meeting can be convened
by company members with a certain voting threshold (percentage of votes).
Specifically, the assembly meeting must be convened when requested in writ-
ing by company members who hold or represent at least 10 % of the votes,
unless the memorandum of association stipulates that this right is also granted
to members who together hold or represent a smaller percentage of votes.* If
the director or the supervisory board does not convene the assembly meeting
within three days from the date of receiving the request, such that the meeting
day is at the latest 15 days from the date of receiving the request, the request-
ers can themselves convene the assembly meeting within eight days from
the expiry of that deadline for holding the assembly meeting. Thus, regard-
ing convening the assembly where discussions and decisions would be made
regarding the decision to file a lawsuit (initiate a dispute) for the expulsion of
a member from the company based on a “direct” lawsuit of the company, the
general rules that are otherwise applied in the case of convening the assembly

the Department for Commercial Offenses and Administrative-Accounting Disputes held on
December 3, 2014 — Court Practice of Commercial Courts — Bulletin No. 4/2014.

4 Article 202, Paragraph 2 of the Company Law.
4 See Article 202, Paragraph 3 of the Company Law.
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of a limited liability company apply. General rules also apply to other issues,
such as the venue of the meeting, the manner of notifying members, the
agenda, etc.*

Besides the aforementioned subjects (director, supervisory board as a
collegial body, or company members holding or representing at least 10 % of
the votes, unless the memorandum of association stipulates that this right is
also granted to members who together hold or represent a smaller percent-
age of votes) who can directly, in the capacity of the convener, convene the
assembly meeting whose agenda item would be making the decision to file a
lawsuit (initiate a dispute) for the expulsion of a member, it is possible for the
assembly meeting to be convened with that agenda item also at the initiative
of an individual whose initial intention was not to effectuate the making of a
decision to file a lawsuit for the expulsion of a member as a procedural prereq-
uisite for filing a direct lawsuit of the company but to ensure the existence of
procedural prerequisites for filing a derivative lawsuit. Namely, if the assembly
does not decide on the request to file a lawsuit for the expulsion of a member
within two months from the date of submission of the request, or rejects the
request, or if a lawsuit is not filed within 30 days from the date of making the
decision to file a lawsuit, the member who submitted the request has the right,
within a subsequent period of 30 days, to file a lawsuit with the court in their
own name, on behalf of the company (so-called derivative lawsuit). There-
fore, it is possible that the assembly adopts the request of this individual and
makes a decision to file a lawsuit for the expulsion of a member, and that the
company ultimately files a direct lawsuit. By making such a decision based
on the request (initiative) of the individual who intended to file a derivative
lawsuit and filing a lawsuit by the company (so-called direct lawsuit) based
on that decision, conducting the proceedings based on the derivative lawsuit
is prevented, and the proceedings based on the direct lawsuit of the company
shall continue.

This formulation of the procedural prerequisites for filing a deriva-
tive lawsuit for the expulsion of a member can create problems in the case
of companies with three or more members. For instance, in a company with
three members, where, for example, the requester holds 5 % of the shares in
the share capital, the member whose expulsion is requested holds 40 % of
the shares (who has no right to vote and whose votes are not counted in the
quorum), and the third member holds 55 % of the shares®, the third member,
in agreement with the one whose expulsion is requested, can vote for the

# See Articles 203-212 of the Company Law.
4 Of course, various ownership structures are possible, and the example given in the
text is merely illustrative to facilitate understanding of a potential legal situation.
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decision to file a lawsuit for expulsion, to prevent the adoption of a negative
decision that would reject the request, thwart the conduct of the proceedings
based on the derivative lawsuit, and retain control over the further proceed-
ings for expulsion through the direct lawsuit of the company (e.g., through
their representative, etc.). However, the issue remains whether the requester
can participate in the dispute for expulsion at least in the capacity of an inter-
vener on the side of the plaintiff (the company) in accordance with the general
rules on the participation of a company member in the lawsuit as an intervener.
Specifically, the norm regulating the participation of an intervener exclusively
refers to those lawsuits filed due to the breach of special duties. According to
Article 80, Paragraph 1 of the Company Law, if the company has filed a law-
suit under Article 64 (breach of duty of care), Article 67 (breach of rules on
approving transactions in which there is a personal interest), Article 71 (breach
of duty to avoid conflicts of interest), Article 74 (breach of duty to keep busi-
ness secrets), and Article 76 of the Company Law (breach of non-competition
rules), a company member who requested the company to file such a lawsuit
can ask the court conducting the proceedings to allow them to join the lawsuit
as an intervener on the side of the plaintiff.*

Regarding the majority of norms regulating the consequences of
breaches of special duties, which Article 80 of the Company Law on the
potential participation of interveners refers to, expulsion as a specific conse-
quence of the breach is not anticipated (expulsion is stipulated as a possible
consequence only in the case of a breach of the duty to keep business secrets
and a breach of compliance with non-competition rules). Therefore, the ques-
tion arises whether it is possible for a member who has submitted a request
for making the decision to file a lawsuit for expulsion for breaches of special
duties where expulsion is not a possible consequence, based on Article 196 of
the Company Law, to participate as an intervener, especially when the lawsuit
for expulsion is conducted for reasons that do not constitute a breach of spe-
cial duties. Moreover, a lawsuit for breach of duty of care can only be filed
by the company against individuals listed in Article 61, Paragraph 1, points 4
and 5 (directors, members of the supervisory board, representatives, procura-
tors, and liquidators), and not against a company member (not even against a
member with a significant share in the capital or a controlling member).

Furthermore, the analogous application of Article 80 of the Company
Law on the potential participation of interveners who have submitted a request
for the decision to file a lawsuit is problematic from the perspective of the
nature of the initial request. Specifically, the initial request in the case of Arti-
cle 80 of the Company Law refers to making a decision to file a lawsuit to

4 See Article 80, Paragraph 1 of the Company Law.
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determine that special duties have been breached, where expulsion is only one
of the possible consequences of the breach and only for two specific duties
(breach of the duty to keep business secrets and breach of compliance with
non-competition rules). Therefore, this request initially does not refer to
making a decision to file a lawsuit (initiate a dispute) for the expulsion of a
member, and a lawsuit for breach of special duties and a lawsuit for expulsion
have different characters and are regulated in different parts of the legal text.
Moreover, a lawsuit for breach of special duties is declaratory, while a lawsuit
for the expulsion of a member has a transformative (condemnatory) nature.*’

This issue would be resolved if Article 196 of the Company Law, which
refers to the procedure for expelling a member based on a court decision, was
supplemented with a provision on the possible participation of a member who
has submitted a request for the decision to file a lawsuit for expulsion, as an
intervener on the side of the plaintiff, in the ensuing dispute that the company
would conduct based on a direct lawsuit for the expulsion of a member.

Quorum, Voting Rights, and Majority for Making the Decision

When it comes to exercising voting rights and the quorum for hold-
ing an assembly meeting on the agenda item related to making the decision
to file a lawsuit (initiate a dispute) for the expulsion of a member from the
company, besides general rules, certain specific rules also apply. Namely, a
company member cannot vote at the assembly when a decision is being made
on their expulsion or initiating a dispute against them and engaging a company
representative for representation in these cases.*® Also, the votes of a com-
pany member whose right to vote is excluded are not taken into account when
determining the quorum for making a decision on that agenda item.* These
rules in our Company Law leave room for so-called minority members to ini-
tiate the expulsion of a so-called majority member from the company. This
legal solution is in line with other systemic solutions from the Company Law,

47 A transformative lawsuit is of a constitutive nature which, if accepted, chang-
es the existing status and relations of the participants in the proceedings, as it effects the
creation, change, or establishment of certain subjective rights. A transformation in law oc-
curs only with the legal finality of the transformative court decision, so the plaintiff in the
lawsuit cannot achieve the intended legal protection in any other way. The realization of
transformative rights through court proceedings must be specified by the provisions of sub-
stantive law, hence the principle of a limited number — numerus clausus applies to trans-
formative lawsuits.” From the reasoning of the Judgment of the Supreme Court of Cassa-
tion Rev. 383/2020 dated December 3, 2020.

4 See Article 214, Paragraph 1, Points 2 and 3 of the Company Law.

4 See Article 214, Paragraph 3 of the Company Law.
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where special duties, as a rule, do not apply to all members of a limited liabil-
ity company but only those with significant share in the share capital and/or a
controlling member of the company*’, and non-compliance with special duties
is intended to be one of the particularly justified reasons for the expulsion of a
member from the company.®' Although the aforementioned provisions regard-
ing the exclusion of voting rights and the quorum for holding an assembly
meeting are entirely justified considering the systematics and purpose of the
law (protecting the interests of the company and minority members), it should
be noted that when it comes to the application of these provisions in specific
situations, abuse is possible to ensure the existence of a decision as a pro-
cedural prerequisite for conducting legal proceedings for the expulsion of a
member from the company, which will be further discussed during the exami-
nation of the decision’s content.

The decision to file a lawsuit for expulsion is made by the assembly in
accordance with the provisions of the Company Law. Regarding the majority
required for making the assembly decision, general legal rules apply that relate
to other assembly decisions whose adoption does not specifically require a
two-thirds qualified majority.>* Accordingly, the decision to file a lawsuit (ini-
tiate a dispute) for the expulsion of a member is made by a simple majority of
the votes of the present members who have the right to vote on a specific issue,
unless the memorandum of association stipulates a larger number of votes.

Content of the Decision

When it comes to the content of this decision, it should first be noted that
it is not a decision that, according to the Company Law, has prescribed essen-
tial (minimum) elements, as is the case with some other assembly decisions
(e.g., a decision on increasing or decreasing the share capital)**. Prescribing
minimal essential elements is generally characteristic of those decisions that
have to be registered in the Business Registers Agency. The decision to file a
lawsuit (initiate a dispute) for the expulsion of a member is not supposed to be
registered in the Business Registers Agency. It might be possible to effectuate

0 See Article 61, Paragraph 1, Point 2 of the Company Law.

51 See Article 196, Paragraph 1, Point 2 of the Company Law.

52 See Article 211, Paragraph 2 of the Company Law.

3 See Article 211, Paragraph 1 of the Company Law.

% For example, a decision to reduce the share capital in accordance with the Com-
pany Law must include the reason for the reduction, the extent of the reduction, and an
indication of whether the reduction is being carried out in accordance with the norms for
creditor protection. See Article 147, Paragraph 5 of the Company Law
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the registration of an annotation on the dispute conducted regarding the expul-
sion of a specific member, but this does not constitute the registration of the
decision to file a lawsuit (initiate a dispute) for the expulsion of a member, nor
does such a decision represent an accompanying document for the registration
of such an annotation.

The author believes that the essential elements, according to the nature
of this decision, are the designation of the member to whom the decision
applies and the event (factual basis) from which the reasons for the expulsion
of the member based on a court decision arise. On the other hand, the designa-
tion of justified reasons for expulsion in terms of their legal qualification and
the designation of a representative (granting power of attorney) to represent
the company in the expulsion dispute are optional but commonly found ele-
ments of this decision. Taking into account the scope of this paper and the fact
that the issue of granting power of attorney for representing the company in
the expulsion procedure has been thoroughly analyzed in a recently published
scientific paper’, this issue will not be covered in this paper.

Designation of the Member(s) to Whom the Decision Applies

Since the purpose of this decision is to create authorization for the com-
pany to file a lawsuit for the expulsion of a company member, the decision
must contain the designation of the company member to whom the lawsuit
applies and whose potential expulsion from the company will be decided by
the court. The designation of the company member must be made in a way
that unambiguously shows which individual - company member it applies to.
Therefore, the member to whom the assembly decision to file a lawsuit (initi-
ate a dispute) for their expulsion from the company applies must be specified
or at least specifiable.

55 According to Article 2, Paragraph 1, Point 13 of the Law on Registration Pro-
cedure in the Business Registers Agency, Official Gazette of RS, No. 99/2011, 83/2014,
31/2019, and 105/2021: 'An annotation is the entry of data and documents that are the sub-
ject to mandatory annotation, pursuant to regulations, or the entry of data and documents
that are assessed by the Registrar as facts of relevance for legal transactions, and which are
in connection with the data and documents that are the subject-matter of registration.' The
annotation of a dispute is made based on the registration application of the plaintiff, accom-
panied by proof of initiating the procedure, and not the decision of the assembly to file a
lawsuit for the expulsion of a member from the company.

3¢ "For a detailed analysis of this issue, see Veli¢kovi¢, V. (2023), Zastupanje drustva
u sporu radi isklju€enja ¢lana. Poslovni izazovi, 247-270. The author agrees with the author
of the mentioned paper regarding that it is exclusively within the assembly's competence
to make a decision on appointing a representative in a dispute against a company member,
including in a dispute conducted for the expulsion of a member from the company.
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As already mentioned, the decision to file a lawsuit and the lawsuit itself
can only apply to members of a limited liability company. In the expulsion
proceedings, the defendant, i.e., the passively legitimized party, can only be a
company member whose expulsion is sought by a previous assembly decision
to file a lawsuit for expulsion. This lawsuit cannot apply to individuals who
are not members of the company (e.g., directors, members of the supervisory
board, and actual owners based on different grounds, unless these individu-
als are also company members). An individual registered as the owner of a
share in the register is considered a member of a limited liability company.
The status of a company member is acquired on the day of the registration of
ownership over the share in accordance with the law on registration.”” Con-
versely, the status of a company member ceases on the day of the registration
of the cessation of the member’s status in accordance with the law on regis-
tration.”® Consequently, the defendant, and therefore the individual to whom
the decision to file a lawsuit (initiate a dispute) for expulsion applies, can only
be an individual registered as a member or share owner in the Business Reg-
isters Agency.

One of the issues concerning the designation of the member to whom the
assembly decision to file a lawsuit (initiate a dispute) for expulsion applies is
whether this decision must be individual, i.e., whether it is necessary to make
a separate decision for each member, or if a collective decision that applies
simultaneously to multiple company members is possible. A purely linguis-
tic interpretation of Article 196 of the Company Law leads to the conclusion
that the decision should apply to each member separately. The title of Article
196 of the Company Law states: “Expulsion of a member by court decision”.
Further, according to Article 196, Paragraph 1 of the Company Law, “the com-
pany may, by a lawsuit filed with the competent court, request the expulsion of
a company member...”. Other provisions of Article 196 of the Company Law
also use the singular form. However, in our opinion, such a linguistic interpre-
tation is untenable for the following reasons.

Firstly, in certain situations, for practical reasons and potential future
success in the dispute, the decision to file a lawsuit (initiate a dispute) for the
expulsion of a member must actually simultaneously apply to multiple com-
pany members (e.g., when the lawsuit is filed against multiple individuals
who represent significant participation in the share capital or together have
the status of a controlling member of the company). For example, this would
be a situation where the decision applies to a controlling member, who has
violated certain special duties, but where the controlling member cannot be

57 See Article 143, Paragraph 1 of the Company Law.
8 See Article 144, Paragraph 2 of the Company Law.
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designated as a single individual or a single company member. This stems
from the definition of a controlling member as defined by the following provi-
sions of the Company Law. Namely, a majority stake in the share capital exists
if one person, independently or with other persons acting jointly, owns more
than 50 % of the voting rights in the company.* A particular person is consid-
ered the controlling member of the company whenever such a person owns the
majority share in the company’s share capital independently or with affiliated
persons.®® Control implies the right or possibility that one person, indepen-
dently, or with other persons acting jointly with him, carries out the controlling
influence on the business operations of another person by means of having a
share in the share capital, by means of a contract or right to appoint the major-
ity of directors, i.e. supervisory board members.®' Therefore, if the controlling
influence on the company’s business operations is exercised through the joint
action of several company members or affiliated members in accordance with
the Company Law, then the decision to initiate the expulsion process must
apply to all of these company members.*

Secondly, an analogy can be drawn with the provisions of Articles 179
and 195 of the Company Law, which regulate cases where a member is directly
expelled from the company by an assembly decision, regardless of the fact that
the decision on expulsion based on an assembly decision has a different legal
nature and scope in relation to the assembly decision to initiate the expulsion
process based on a court decision. As mentioned in the introduction, the expul-
sion of a member by an assembly decision (direct expulsion of a member by
an assembly decision, without conducting court proceedings) is possible only
for two reasons: due to the failure to fulfill the obligation to pay or contribute
capital to the company and due to the failure to fulfill the obligation to make
additional payments. An assembly decision on the expulsion of a member can
only be made in relation to all company members who have not fulfilled their
obligation to pay or contribute capital or the obligation to make additional
payments.® Therefore, the assembly decision on the expulsion of a member

59 Article 62, Paragraph 3 of the Company Law.

60 Article 62, Paragraph 5 of the Company Law.

¢l See Article 62, Paragraph 4 of the Company Law.

%2 In domestic case law, it has been accepted that a decision to file a lawsuit can
relate to several members of the company simultaneously, and accordingly, a lawsuit for
the expulsion of a member can encompass several individuals. In this regard, see the judg-
ment of the Commercial Appellate Court Pz 7888/14 of January 28, 2015, which related to
several members who collectively represented a significant share in the share capital of the
company in question, and the judgment of the Supreme Court of Cassation made by revi-
sion in the same case Prev. 132/2015 of September 17, 2015.

% See Article 195, Paragraph 2 and Article 179, Paragraph 6 of the Company Law.
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for these reasons can only apply simultaneously to all company members who
have not fulfilled the mentioned obligations, and not selectively and individu-
ally to some of them.

Based on all the above, it is difficult to justify a completely different
stance that would suggest that the decision to file a lawsuit (initiate a dispute)
for the expulsion of a member based on a court decision must apply to each
member separately. This is also because there is no provision stating that an
individual decision must apply to each member or a provision about a possi-
ble prohibition of designating multiple members in the same decision. Finally,
when it comes to making a decision to file a lawsuit (initiate a dispute) for the
expulsion of a member from the company, there is no provision stating that a
decision must apply to all members for whom reasons for expulsion based on a
court decision have arisen, as is otherwise the case when an assembly decision
is made to expel a member due to the failure to fulfill the obligation to pay or
contribute capital or the obligation to make additional payments.

However, the interpretation that allows an assembly decision that simul-
taneously applies to multiple company members is not without flaws, as it may
open up possibilities for abuse in certain cases. Namely, if the stance is taken
that the same decision can apply to multiple company members for whom the
expulsion dispute is sought, a problem may arise in companies with three or
more members regarding who has the right to vote when making such a deci-
sion. For example, in the case of a three-member limited liability company,
where one member owns 10 % of the shares, another 40 %, and the third 50 %,
the member with 10 % of the shares® could independently make a decision to
initiate the expulsion process against the other two members, despite being
aware that reasons for expulsion have only arisen in relation to one member
(e.g., the one with 50 % of the shares). The member with 40 % of the shares is
named in the decision as the individual against whom the process is initiated,
not because reasons for expulsion have arisen in relation to him, but to prevent
him from voting on the decision in question, as a company member cannot
vote in the assembly when a decision is being made regarding his expulsion
or the initiation of a dispute against him and engaging a company representa-
tive for representation in such cases.® This way, a decision that represents a
procedural prerequisite for filing a lawsuit for the expulsion of a member is
obtained. Here, the procedural prerequisite is essentially effectuated for con-
ducting the expulsion process against the third member, the owner of 50 % of

® The example is given for illustrative purposes only. Various combinations in the

ownership structure are possible.
¢ See Article 214 of the Company Law.
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the shares, in relation to whom the actual reasons for expulsion have arisen.
The legal status of the member with 40 % of the shares, from our example, in
relation to whom the reasons for expulsion have not arisen, becomes irrele-
vant, as the court may reject the lawsuit against him or the lawsuit can even be
withdrawn later, but this kind of abuse has effectively effectuated a procedural
prerequisite for conducting proceedings against the third member, the owner
of 50% of the shares, in relation to whom the actual reasons for expulsion
have arisen.®’

The problem presented is certainly mitigated by the introduction of the
possibility of filing a derivative lawsuit through amendments to the Com-
pany Law in 2018. Specifically, when a certain member, the initiator of the
expulsion process, is unsure of the voting outcome regarding the decision
to file a lawsuit (initiate a dispute) for the expulsion of a member and pos-
sesses the necessary threshold for filing a derivative lawsuit for the expulsion
of a member, the aforementioned problem can be avoided by entering into a
process to fulfill the procedural prerequisites for filing a derivative lawsuit as
previously explained.

Factual Basis and Reasons for Expulsion
as the Content of the Decision

In the first place, it is important to distinguish between the event or the
factual basis from which reasons for expulsion arise, and the legal reasons for
expelling a member by court decision. On one hand, the description of one or
more events constitutes the factual basis supporting the allegations of actions
or omissions by a company member contrary to the company’s interests that
could lead to reasons for expulsion. On the other hand, justified reasons for
expelling a member from the company represent a legal category, i.c., the
application of legal qualification to the event or specific factual basis.

The assembly decision to file a lawsuit for the expulsion of a member
should, in our opinion, contain a description of one or more events or fac-
tual bases from which the existence of justified reasons for filing a lawsuit for

% For a more detailed discussion on the so-called 'bloc voting' issue in relation to
multiple members affected by a decision, see Stefanovi¢, Z., Stanivuk, B., Trnini¢ Sisovié,
J., Tasi¢, S., Cumbo, V. and Marti¢ Rollinger, V. (2018), Komentar Zakona o privrednim
drustvima, Nova Pazova — Belgrade, 228-229.

" In such a situation, the question arises of how to protect the interest of the member
who was prevented from voting on the relevant decision due to abuse of rights (in our ex-
ample, the member with a 40 % share), as well as the interest of the member against whom
the abuse of rights effectively created the procedural prerequisite for initiating proceedings
(the member with a 50 % share). In this case, there is an option to file a lawsuit to contest
the assembly's decision.
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expulsion arises. This event or factual basis should be part of the decision’s
rationale. Without mentioning the event, the cause for such a decision cannot
be known, nor can it be concluded why a decision aimed at initiating pro-
ceedings for the expulsion of a member is made. Moreover, as the assembly
decision to file a lawsuit for expulsion creates authorization for the company
to file a lawsuit based on a court decision, without mentioning the event or at
least a minimal description of the factual basis, such authorization for filing a
lawsuit would be flawed. In our view, failing to mention the event would call
into question the existence of a procedural prerequisite for conducting litiga-
tion proceedings for expulsion. Additionally, the description of one or more
events or factual bases from which justified reasons for expulsion arise is a
mandatory part of the content of the lawsuit for expulsion because the burden
of proving the existence and justification of reasons for expulsion based on
a court decision falls on the plaintiff (the company). Given that the decision
to file a lawsuit includes a description of one or more events or factual bases
from which justified reasons for filing this lawsuit arise, we believe that the
lawsuit must at least rely on the event(s) from which reasons for expulsion
arise. The description of the event in the lawsuit does not have to completely
match the decision’s rationale. It is not an issue if the event is described in
more detail in the lawsuit than in the decision’s rationale. However, the event
described in the lawsuit must not completely differ from the description in
the assembly decision’s rationale. For example, if the assembly decision states
that the lawsuit for expulsion will be filed because a company member used
the company’s assets for personal needs or the needs of affiliated persons (vio-
lation of the duty to avoid conflicts of interest), but the lawsuit mentions a
completely different event from which the lawsuit for expulsion arises (e.g.,
disclosure of information constituting a business secret), it could be an issue.

Expulsion of a member by court decision is possible for reasons speci-
fied in the memorandum of association or for other justified reasons, especially
if a company member: 1) intentionally or due to gross negligence causes
damage to the company, 2) fails to fulfill special duties towards the company
prescribed by the Company Law or the memorandum of association, and 3)
by their actions or omissions, contrary to the memorandum of association, the
law, and good business practices, obstructs or significantly hinders the com-
pany’s operations.®®

% See Article 196, Paragraph 1 of the Company Law. Regarding the critique of some
of the legally exemplified justified reasons for the exclusion of a member by court decision
(especially the one under point 1), see more in Sogorov, S. (2012). Razlozi iskljuenja
Clana iz drustva s ograni¢enom odgovorno$éu odlukom suda, Collected Papers of the Fac-
ulty of Law in Novi Sad, 1/2012, 68.
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Although the assembly decision to file a lawsuit for expulsion usually
includes specific reasons for the member’s expulsion in terms of their legal
qualification, mentioning these reasons is not necessary from the perspective
of fulfilling procedural prerequisites for filing the lawsuit, as the court is not
bound by the legal qualification of the reasons in the decision to file a lawsuit
(initiate a dispute) for expulsion. This stance is also supported by domes-
tic case law:

“Although the discussion at the assembly, preceding the decision,
would imply a discussion about the reasons for such action (causes of expul-
sion), in the decision itself to file a lawsuit for expulsion, such reasons do
not need to be explicitly mentioned. In this sense, the assembly decision rep-
resents only a procedural prerequisite for conducting litigation proceedings
based on the lawsuit filed by the company, and the justification of the reasons
for expulsion, which prompted the decision to file a lawsuit for expulsion,
will be discussed and decided in the litigation proceedings.”®’

If different reasons for expulsion are mentioned in the assembly deci-
sion and the lawsuit but arise from the same or similar event (factual basis), it
should not pose a problem. It is possible that those who drafted the decision
did not correctly perform the legal qualification of reasons for expulsion, and
later, a professional (e.g., a lawyer) might have conducted a different legal
qualification when drafting the lawsuit (e.g., the decision mentions a violation
of the duty of care as a reason, but the lawsuit mentions a violation of the duty
to avoid conflicts of interest, etc.). This is particularly true because the court is
not bound by the legal qualification of the reasons mentioned not only in the
assembly decision but also in the lawsuit itself.

CONCLUSION

The decision of the assembly to file a lawsuit (initiate a dispute) for the
expulsion of a member is rarely encountered as a prerequisite for filing a law-
suit for expulsion in comparative law. However, in Serbian law, this assembly
decision is a fundamental prerequisite for conducting litigation proceedings
for the expulsion of a member based on a court decision when the company
acts as the plaintiff.

% See Responses to questions from commercial courts determined at the session of
the Department for Commercial Disputes of the Commercial Appellate Court held on No-
vember 3, 2015, November 4, 2015, November 26, 2015, and at the session of the Depart-
ment for Commercial Offenses and Administrative-Accounting Disputes held on November
30, 2015 (Case Law of Commercial Courts — Bulletin No. 4/2015).
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Unlike the assembly decision on the expulsion of a member, which can
only be made for failing to fulfill the obligation to pay or contribute capital or
for failing to make additional payments, and which represents a direct legal
basis for the termination of membership by expulsion, the assembly decision
to file a lawsuit (initiate a dispute) for expulsion by court decision does not
constitute a direct legal basis for the termination of membership.

Although this assembly decision is only an initial act that creates
authorization to file a lawsuit for expulsion when the company appears as the
plaintiff in court, its detailed analysis opens up a series of significant ques-
tions. This paper analyzed the most significant issues related to this assembly
decision: the legal (substantive and procedural) character of the decision and
its relation to the content of the lawsuit for expulsion, questions related to the
decision-making process (competence, quorum, majority required for making
a decision, persons authorized to vote on making this decision, the issue of
who can initiate the making of this decision), and the content of the decision.

From a substantive legal aspect, the decision is merely an initial act that
creates authorization to file a lawsuit or conduct proceedings for the expulsion
of a member from the company based on a court decision. In this sense, this
assembly decision only forms and expresses the company’s will to initiate a
dispute for the expulsion of a member. As mentioned earlier, the court dispute
for the expulsion of a member does not begin with the making of this decision
but at the moment of filing the lawsuit for the expulsion of the member from
the company, as an act that implements the assembly decision.

From a procedural aspect, filing a lawsuit for the expulsion of a member
without a prior assembly decision to initiate a dispute for the expulsion of a
member is not allowed and would inevitably lead to the dismissal of the law-
suit. Domestic case law holds a unanimous view that the assembly decision to
file a lawsuit (initiate a dispute) for the expulsion of a member is a prerequi-
site, i.e., a procedural assumption for conducting these proceedings based on
the so-called direct lawsuit of the company for the expulsion of a member.

Given that the lawsuit for the expulsion of a member represents an act
that realizes or practically implements the assembly decision to file a lawsuit
(initiate a dispute) and the company’s will to engage in proceedings for expul-
sion, it must apply to the same member or members named in the decision and
the same event (the same or similar factual basis) from which the reasons for
the expulsion of a member arise. This is because the lawsuit for the expulsion
of a member represents a legal continuity of implementing the decision to file
a lawsuit for expulsion. In this sense, it is important for the court to assess the
legal connection between the decision of the assembly to file a lawsuit and the
lawsuit itself in each specific case.
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Regarding this, it is necessary to differentiate the event or factual basis
from which the reasons for expulsion arise from the reasons for the expulsion
of a member based on a court decision. On one hand, the description of one or
more events constitutes factual evidence supporting the actions or omissions of
a company member contrary to the company’s interests and could lead to rea-
sons for expulsion. On the other hand, so-called justified reasons for expelling
a member from the company represent a legal category, i.e., the application of
legal qualification to the event or specific factual basis.

The assembly decision to file a lawsuit for the expulsion of a member
should, in our opinion, contain a description of one or more events or fac-
tual bases from which the existence of justified reasons for filing a lawsuit
for expulsion arises. Since the lawsuit for the expulsion of a member is an
expression of legal continuity of the assembly decision to file a lawsuit, it must
substantively rely on the event(s) from which the reasons for expulsion arise.
On the other hand, although the assembly decision to file a lawsuit for the
expulsion of a member usually includes specific reasons for the expulsion of
a member in terms of their legal qualification, these reasons are not required
from the aspect of fulfilling procedural prerequisites for filing a lawsuit, as the
court is not bound by the legal qualification of the reasons contained not only
in the decision to file a lawsuit (initiate a dispute) for expulsion but also in the
lawsuit for expulsion itself. Accordingly, if the decision to file a lawsuit and
the lawsuit itself contain different reasons for expulsion in terms of their legal
qualification but arise from the same or similar event (factual basis), it should
not pose a problem.

In addition, the paper has posed some controversial questions regard-
ing this decision. This primarily refers to the issue of whether the assembly
decision to file a lawsuit (initiate a dispute) for expulsion from the company
can simultaneously apply to multiple company members. Although the conclu-
sion was drawn that this is legally possible and necessary in certain situations,
some drawbacks to this solution were also pointed out. Finally, although the
absence of this decision upon a prior request from a member who owns a share
representing at least 5% of the company’s share capital is one of the possi-
ble procedural prerequisites for filing a derivative lawsuit for the expulsion of
a member from the company, the paper identified certain weaknesses in the
Company Law regarding the regulation of this lawsuit in the part of the Com-
pany Law dedicated to the procedure for expelling a member by court decision.
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OtoMIM U3 IIpaBHE MPaKce

OJABPAHA ITPAKCA
N3 OBJACTHU I'PABAHCKOI' ITPABA

3110 ua. 241.

IIpaBo 4jgana JpymiTBa Ha IIpPH-
CTYIl aKTHMA M JOKYMEHTHMA JPYyLITBA
YCJI0BJHEHO je ocTBapuBambeM oapehene
CBpXe 32 YjaHa APyHITBA K MOpa ce ofl-
HOCHTH HA aKTa M IOKYMEHTa Koja apy-
IITBO UMA 06aBe3y aa dyBa.

Pewerwe BKC 00 12. aiipuna 2023. —

Ilpes 1678/22 (IIAC; IIC y Cp. Muitipo-

euyu), cenitienya yiephena Ha ceOnuyu

1O BpxosHoZ cyoa 00 14. nosembpa 2023.

U3 obpasznoacerva:

[1] puBpennu cyn y Cpemckoj Mutpo-
BHIIM je JOHEOo pewmeme (...) kojuMm je (...)
JEIMMHYHO je YCBOJHO IpEIOr Hpejyiara-
Ya M HAJIO)KUO NPOTHBHUKY Hpejyiarada Ja
npeyiarayuMa  OMOryhu mpucTyn akTuma
U JIOKYMEHTHMa JpPYIITBA — HPOTUBHHUKA
npeiarada, TOKOM PaJHOT BpeMeHa, pajan
BpIIEHa YBUJA ¥ KONUPamka O TPOLIKY Ipe-
Jyiarada, HaBEJCHHX y TOM CTaBy M3peEKe;
y TpeheM craBy m3peke 3axTeB Hpeiarada

1494

Jla HaJOXKH IPOTHBHHKY Tpejuiarada jia Jo-
CTaBH TMOAATKE O Opojy MOIIMIBKE OJT JIOTH-
cTUYKOr obapibada 10 pabpuke 1 0OpHYTO,
MofIaTKe O YKYIHO] IIEHH ITOLIMJbKE, O IIEHH
CBaKe MOLIMJbKE, Opojy majieTa Ha 3aJIiuxama
KOJI JIOTUCTUYKOT J100aBjbaya M HPOCEYHOT
Opoja majera Ha 3ajqMXaMma 3a IEPUOA Of
centembpa 2020. no kpaja anpuia 2021. ro-
JMHE 010allo; y YSTBPTOM CTaBy M3pEKe Y
MPEOCTaIOM JeNly HPEeIor mpeyiarada ofl-
010 Ka0 HEOCHOBAH M Y TIETOM CTaBy HU3pEKe
PEIINO a CBaKa CTPaHKAa CHOCH CBOj€ TPO-
IIKOBE TTOCTYIIKA.

[2] Omnyuyjyhu o sxanbu mpoTuBHHKA
npemnarada (...) IlpuBpenHn amnenanyoHu
CYIl je TIOHEO peIeHe (...) KOjUM je y TPBOM
CTaBy U3peKe 0J0MO Ka0 HEOCHOBAHY Kall-
Oy NpOTHBHUKA IpeyIarada ¥ HaBeICHO IIp-
BOCTEIICHO PelIeHe MOTBPANO Y JIeNly CTaBa
JIBa U3pEKe KOJUM je HAJOXKEHO MPOTHBHU-
Ky TIpejiarada Jia y poky of ocaM JaHa Off
npujemMa peuiemha oMoryh MpUCTYyH aKTH-
Ma M JOKyMEHTHMA JPYIITBAa IPOTHBHHUKA
npejiarada, TOKOM PagHOT BPEMEHa, paau



M. C. Kuexesuh, Odabpana iipaxca uz obnaciuiu cpahanckod iipasa, crp. 1494-1505.

BpLICHa YBUJIA U KONMpama Ipejyiaraya u
TO: 3aKJbYYHH JIMCT U KapTHULIC aHAJTTUTUIKUX
KOHTa 3a mepuon ox cenremopa 2020. roau-
He 10 kpaja 2020. roauHe; CHHCaK CBHX 3a-
rnmocacHux Jmna Ha gad 11. 5. 2021. rogune;
CIHCAK JINIAa aHTaQKOBAaHUX MO YTOBOPY O
JIelly WM YroBOpY O 00aBJbamy NpUBpEMe-
HUX U NOBPEMEHHUX IocjoBa Ha gaH 11. 5.
2021. ronuHe; CIMCAK CBUX MOTPaKUBamba U
obaBe3a apymTBa npema Tpehum aummma u
MOBE3aHUM JIHIMA 32 MEPHOJ O CENTeM-
Opa 2020. romure 1Mo Kpaja ampmia 2021.
TOJVHE, W3BOJE ca CBHX TeKyhmx padyHa,
JIMHAPCKHUX U JICBU3HHX 3a IIEPUOJ CENTeM-
6ap 2020. roguue g0 11. 5. 2021. roaumue;
JIMCTY OCHOBHHUX CPEACTaBa U MOMHUC CUTHOT
WHBEHTapa 3a mepuof ox cenrembpa 2020.
ronuHe 10 Kpaja ampmiaa 2021. ronuHe; u3-
BCIITA] O TPOIIKOBMMA AHTA)KOBAHUX pPal-
HHKa [0 MeCelMMa 3a HEePHOA Off CEeNTeM-
6pa 2020. roguHe 1o kpaja anpuiaa 2021.
rojIiHe; CBa JOKYMEHTa KOja J0Ka3yjy CBO-
JUHY WM OMJIO KOja Apyra MMOBHMHCKA IIpa-
Ba 3a mepuox ox cemrembOpa 2020. roguHe
1o kpaja anpuia 2021. ToauHE; CBE YTOBOpE
KOje Cy AMPEKTOPH JPYIITBA WM ca HUMa
MOBe3aHa JIMIA 3aKJbYYHIM Ca JPYIITBOM
3a mepuon on cenrtemoOpa 2020. roguHe 10
Kkpaja anpuia 2021. roguHe; y Ipyrom cTaBy
n3peKe MPENHAYH0 TPBOCTENEHO PELICHE Y
JIeNly CTaBa J[Ba M3PEKE KOJUM je HaJOKEHO
NPOTHBHUKY IIpeularada Ja Ipeaiarady
Yy POKy Ol 0caM JlaHa Of IpHjeMa peliermba
CTaBH Ha pacIiojlaramke aKkTa HaBeJeHa y TOM
CTaBy M3pEKe TaKO IITO je OIOMO MPeasior
mpejuiarada y ToMm Jiemy u 'y Tpehem ctaBy
M3peKe PEeIno J1a CBaka CTPaHKa CHOCH CBO-
j€ TPOIIKOBE MOCTYTIKA.

[3] IIpoTuB HaBeneHOr APYTrOCTEIECHOr
peliema NIPOTHBHUK IIpeylarada je n3jaBHo
0J1aroBpeMeHy peBU3Hjy ITO3UBOM Ha OJpe/-
Oy ui. 404. 3akoHa O TAPHUYHOM IOCTYIIKY,
panu yjeqHadaBama CyACKE Ipakce, KOjoM
nmobuja peniewe 300r OMTHE MOBpene onpe-
naba TapHUYIHOT TOCTyNKA U3 wi. 374, ct. 1.
3akoHa O TApPHUYHOM IIOCTYIKY YUHE-CHE
y TOCTYIKY Tpel JIPYroCTEIIeHHM CYIOM,
300T TOTPEeIIHO W HENOTIyHO YyTBpheHor
YUEHUYHOT CTama U 300T MOTpelIHe mpH-
MEHE MaTepHujaIHOT MPaBa.

[-.]

[Mpemiarayu cy MogHEIH OArOBOP HA pe-
BU3H]jy MIPOTUBHUKA MpeJuIarada.

HaBome w3 momnecka ox 10. okroOpa
2022. ronuHe BpXoBHU KacallMOHU Cyjl HUje
LICHUO jep je MOAHEeCaK IMOJHET IO MPOTEKY
3aKOHOM TIpeJBHCHOT pOKa 3a W3jaBJbHBA-
b€ pEeBU3HjeE.

[6] BpxoBHM KacalOHU CyJ je HCIHUTA0
pasnore 3a MoceOHy PEeBH3Hjy KOje HaBOIU
peBuzeHT, y cMucity oapende wi. 404, ct. 1.
3akoHa O MAPHUYHOM IOCTYIIKY (...) M OZIy-
YHO Jia JI03BOJIM PEBM3H]jY, pald yjeiHaya-
Bama CyACKe TPaKce, 0 YeMy j€ OUTYqHO IO
onpenou wi. 404, cr. 2. 3akoHa O MapHUY-
HOM IIOCTYIIKY.

[7] Ucnutyjyhn moOujaHo permieme 1Mo
onpenbu wi. 408. y Be3n ca wi. 420, cT. 1,
2. 1 6. 3aK0oHa O NMAPHUYHOM IMOCTYIKY U
onpende wi. 27, ct. 2. 3akoHa O BaHMAPHUY-
HOM IIOCTYTIKY (...) BpxoBHE Kacarionu cyn
j€ 3aKJbydYHO Ja je peBH3Mja OCHOBAHa, jep
je ToOHjaHO peliere JIOHETO MOTPEILIHOM
MIPUMEHOM MaTepHjaTHOT TIpaBa.

[8] [Tobujano periewme AOHETO je Ha Te-
MeJby 3aKJbydKa JPYroCTEHEHOr cyaa Jia je
MPBOCTENIEHN CyJ, MPaBUIHOM HPUMEHOM
onpenaba ui. 81. u 241. 3akoHa 0 IPUBpEN-
HHUM JPYIITBUMA 3aKJbYYHO Jla Cy HCITyHe-
HM 3aKOHOM IIPOIHCAHHU YCIIOBU 3a yCBaja-
b€ MpeUIora mpejiarada, Koju cy akTHBHO
JIETUTIMHUCAHH KA0 WIAHOBH JPYIITBA IIPO-
THUBHUKA Mpejyiaradya, Ja oj NPOTUBHUKA
mpejuiarada Tpake Ha yBHJ aKTa y ORHOCY
Ha KOja je MpemIor yCBOjCH, KOja IPOTHB-
HUK pejiarada u rnoceayje, a Koja npeuia-
raymMma Hﬂje CTaBHUO Ha YBUJ IO HBHUXOBOM
mucaHoM 3axteBy on 15. 6. 2021. roaune,
y IWJbY JACTAJFHOT cariefaBama TPEHYTHO
HMMOBHHCKO-(D)MHAHCH]CKOT, EKOHOMCKOT' H
MIOCJIOBHOT CTama APYIITBA.

[9] U3 oBakBOr craBa JApYrocTeneHor
Ccyga He NpOW3WIa3H Ja je IpHMeHeHa
ofpenba MaTepujaHOT [paBa cajpiKkaHa
y wi. 81. m un 241. 3akoHa O TpHUBpEn-
uuM apymrsuma (Cryocoenu Znacnux PC,
op. 36/2011... 5/2015) xoju je Ouo Ha cHa3u
y BpeMe Kaja Cy Ipejularadd MUCaHUM 3a-
XTEBOM OJ IPOTUBHUKA IpejIarada Tpaxu-
JM Ha YBHJ IpPEJMETHA aKTa M JIOKyMEHTa
npywrsa. Ilpema onxpendu un. 81. 3akona

1495



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

O NPUBPETHNUM JPYLUITBUMA, WIAH JPYIITBA
MMa IPaBO Ha IPUCTYII aKTUMA U JOKyMEH-
THMa JIpyIITBa y CKJIay ca oxpexdama Tor
3aKOHAa, TE MOXKE NMHCAHUM ITyTeM 3axTeBa-
TH O APYILITBA NPUCTYIT aKTUMa WU NOKY-
MEHTHMa JpYILITBA, IPH YeMy je y o0aBe3u
Jla y TOM 3aXTeBy HaBe/le JHOKyMEHTE, aKTe
U TIOJaTKe KOjH Ce Tpa)ke Ha YBUJ M CBPXY
panu xoje ce Tpaxu yBua (cT. 1. u 2) a ako
JIPYLITBO HE MOCTYIIH y CKIIay ca 3aXTEBOM
M3 CT. 2. TOT WiaHa y POKy O OcaM JaHa
O]l JaHa NpHjeMa 3aXTeBa, YWIaH JPYLITBA Yy
HapeaHoM poky on 30 maHa MOXKe TPaKUTH
Ha/UIS)KHOM Cyly Ja y BaHIAPHUYHOM IIO-
CTYIIKY HAJIOKU JAPYIITBY Ja My omoryhm
NPUCTYIl THM aKTHMa WIM JOKYMEHTHMA
(ct. 4). HaBenena onpenba un. 81, ct. 1. 3a-
KOHa O TIPUBPEAHUM JpylmITBIMA yryhyje Ha
YCJIOBE 3a NMPUCTYI aKTUMa M JOKYMEHTHMa
JPYLITBA Hpema ofpendaMa HMCTOr 3aKOHa.
VY un. 82. oxpeheno je na je wiaH IpyrmuTBa
KOjU y CKJIamy ca wi. 81. Tor 3akoHa OCTBa-
PH IPUCTYI aKTUMa WM JIOKyMEHTHMA JIpY-
ITBA JyXaH [a HUX KOPHCTU HCKJbYYHBO
y CBpXE HaBeJEHE Yy 3aXTEBy y CKiIaly ca
onpenodom 4. 81, ct. 2, T. 3. McTOr 3aKoHa,
a 'y MPOTHBHOM MOXKE OArOBapaTy 3a LITETY
KOjy je THMe HaHeo JIpymTBy. To 3Ha4M 1a
MPaBO Ha MPHUCTYI aKTUMa U JJOKYMEHTHMa
JpyLITBa MOpa J1a UMa oxrosapajyhy cBpxy
3a 4igaHa JpyuTsa. Jlasbe, mpemMa oapendou
wi. 241. 3akoHa O NPUBPEAHUM IpPYLITBU-
Ma, IUPEKTOp je y 00aBe3u Jia JJIOKYMEHTe U
akte m3 wi. 240. Tor 3akoHa, (PUHAHCH)CKH
M3BEITaj APYIITBA, KA0 M JAPYyra JOKyMEH-
Ta Be3aHa 3a IOCJOBAaKkE JPYLITBA WIH 3a
OCTBapHUBambe MPaBa WIAHOBA JPYIITBA, CTa-
BH Ha pacriojiarambe CBAKOM 4WJIaHy JPYIITBA,
Ha FHETOB ITMCAaHU 3aXTEB, Pajd BpIICHA
yBUJIa M KOIIUPaha O CBOM TPOLIKY, TOKOM
paxsor Bpemena. Uit 240. oxpehena je oba-
Be3a dyBama ofpelheHHX akara U JJOKyMeHa-
Ta 3a NPUBPEAHO APYIITBO, U TO OCHUBAYKOT
aKTa, peliemha O PErucTpalju OCHHBAaHbA
JPYILITBA, OMIITHX aKara JPYLITBA, 3aIli-
CHHMKAa Ca CeIHMIA CKYyNIITHHE M OJUIyKa
CKYIIITHHE, aKTa O O00pa3oBamby CBAKOT
OrpaHKa WM JPYror OpraHu3alioHoOr Jeja
JpYIITBa, TOKyMeHara Koja JOKasyjy CBO-
JUHY M Jpyra MMOBHMHCKA IpaBa JpYLITBa,
3allMCHHUKA Ca CEeJHULA HAJ30pHOT 0100pa,
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aKo je ympaBJbamke IPYLITBOM JBOIOMHO,
H3BeIITaja JUPEKTOpa M HAJ30PHOT o1dopa
JIPYILTBA aKO j€ YIIPaBJbakbe APYLITBOM J[BO-
JIOMHO, €BHJICHIIUjE O ajJpecama AUpEKTopa
W 4YWIaHOBA HAJI30PHOTr 0f00pa, CBHUICHIIUjC
0 aJipecaMa 4JIaHOBA JPYIITBA, yTOBOPA Koje
Cy JUPEKTOPH, WIAHOBH HAJ30pHOT oxbopa
aKo je ymnpasJbame APYIITBOM ABOJIOMHO U
YJIAaHOBU JIPYINTBA WM Ca HUMa ITOBE3aHa
JMIA y CMUCIY TOT 3aKOHA, 3aKJbYUHIH Ca
apymwtBoM. He mpousnasu na je ngpyrocre-
NIEHU CyJ NPUMEHHO OBy oipendy 3akoHa
KaJia je LEeHMO Jia JIM Ce 3aXTeB Hpejsarada
OZIHOCH Ha aKTa Koja HPOTHBHHK IIpeia-
raya ¥Ma obaBe3y jga uMa u 4yBa. Ilpou-
3WJIa3U Jla Ce 3aXTeB KOT'd Cy HU)KECTEICHH
CYJIOBH yCBOJWJIM THUE JOKyMEHara Koja JI0-
Ka3yjy CBOjUHY M Jpyra MMOBHHCKa IIpaBa
JPYIITBA ¥ yrOBOpa Koje Cy AUPEKTOPH APY-
LITBA WIM Ca HHMa [OBE3aHa JINIA 3aKJbY-
ypia ca JPYIITBOM, 3a oxpeheHu mepuon,
mto 6u Moro 6uTn 00yxBaheHO HaBeICHOM
ozipendoM, JOK ce TO He MOXKE 3aKJby4H-
TH 32 OCTaJla aKkTa, OJHOCHO JIOKYMEHTa 3a
KOj€ je HaJIOKCHO NMPOTUBHUKY IIpejularada
na omoryhu mpuctyn npemiaraduma. Ocum
TOra, HM JOKYMEHTa Koja JIOKa3yjy CBOjH-
Hy W Jpyra MMOBMHCKa IIpaBa JpyIITBa U
YroBOpe Koje Cy IMPEKTOpH, WIH ca HbHMa
[OBE3aHa JIMLA 3aKJbY4YWIH Ca APYLITBOM
HHUCY JI0BOJbHO onpeheHu na Ou ce Monio
3aKJbYYMTH 7@ JIM MX HPOTUBHUK Ipeuia-
rada uMa u ja ju oapeheHa cBpxa 3a Kojy
Cy Tpelaradyd IOJHEIN 3aXTeB OIpaBlaBa
o0aBe3y NPOTHBHMKA TIpeiarada aa oape-
heHa, KOHKpETHa aKkTa M JIOKyMEHTE CTaBU
Ha yBUJ| IIpeJyIaraqynma.

[10] To je passnor 360r Kojer je yKuHy-
TO JIPYTOCTEIEHO PELICHEe Yy IPBOM CTaBy
u3peKe U y OJHOCHOM JIelly M HpBOCTEIle-
HO pellewmhe M npeamer BpaheH HpBOCTe-
TIEHOM CyIy Ha MOHOBHO cyheme, Kako Ou
pacrnpaBHO HaBeJICHA MHUTaka U OMIYYHO O
3aXTeBy Hpesarada MpaBHIHOM IPUMEHOM
onpenada MaTepHjaIHOT TpaBa CaJpKaHOT y
3aKoHy O MPHUBPEIHUM JAPYIITBHMA KOjUMa
ce ypebyje mpaBo Ha IPUCTYI aKTUMa U J0-
KyMEHTHMa JIpYIITBA, WIAHOBMMA JPYIITBA,
Ha KOje je Hampe] yKa3aHo.
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300 uJ. 1089.

IpuzHamwe Jayra y4umbeHO CIO-
pasyMoM 0 BAaHCYICKOM MOPAaBHAIY
HUje MPaBHH OCHOB Yy OOJIUTAHOHOM
NpaBHOM cMmHucJay, Beh HauuH pery-
Jucama ogHoca u3Mel)y moBepuoua u
AY’KHHUKA, 112 YUHEHNLA /12 je Ty:KeHU
NPHU3HA0 AYyI He MeHa NMPABHH OCHOB
TYKHOYEeBOI NMOTPAKUBAKA, HUTH YTH-
Ye HA AYKHHY POKa 3aCTapesioCTH TOT
NOTPAKUBAILA.

IIpecyoa BKC 00 28. atipuna 2022. — Peg

4479/21, cenitienya yiiephena na ceonuyu
1’0 BpxoenoZ cyoa 00 14. nosembpa 2023.

U3 obpasnoocerva:

Ilpema yTBphEeHOM YMEIEHHYHOM CTa-
By, napHU4He cTpanke cy 17. 1. 2013. ro-
JIMHE 3aKJbYYWJIe CIIOPa3syM O BAaHCYACKOM
MOpaBHAKBY y KOM je ycamlalleHO CTambe
JIyra Ty)EHOI' IIpeMa TYXXHOLy 3a IpyXKeHe
KOMYHaJIHe yciyre (UCIIOpYKY BOJIE), OJHO-
CHO TY)XXEHH je Kao JYXXHUK IIPH3HAO CTa-
b€ ycalIallleHOT Jyra Ha JIaH 3aKJbyderha
criopazyma y uzHocy ox 142.179,25 nuna-
pa. Tyxuian je, Kao TOBEpHJIAL, TyKEHOM,
Kao JYKHHKY, IpU3HA0 OOHU(DHKALHU]Y IO
crnopasymy ox 20 % y m3Hocy on 28.435,85
JMHApa, Te ce TY)KHUK, OBJIC TY)XCHH, 00a-
BE€3a0 Ja MPEOCTall AYT MO OAOUTKY OMHHM-
¢ukanmje y nznocy on 113.743,40 nunapa
oTuiath y 16 jemHakMX MECEYHUX para y
n3Hocy on mo 7.108,96 nunapa, mpu yemy
npBa para jocnesa Ha Hamaty 25. 1. 2013.
roguHe a nocuenma 25. 4. 2014. ropune.
Un. 5. cmopasyma mpeasuljeHo je aa he cro-
pa3yM OWTH PAacCKHHYT YKOJIMKO IY)KHHK He
M3MHUPH CBOje 00aBe3e Mo CIopasyMy y J0-
roBopeHoM poky. Tyxenu 1o 9. 9. 2019. ro-
JIMHE, KaJia je ToJHeTa Tyk0a y OBOj IpaB-
HOj CTBapy, HHje UCIUIATHO IyT IIpeMa Ty-
JKHOIY Y Ma KOM H3HOCY, HaKO MY je TyXH-
JIaI] I0CJIa0 OTIOMEHY MpeJ] YTYXKeHe KOjy je
Tyx)eHu npumuo 11. 2. 2019. ronune.

IlpemMa  CTAQHOBHUIITY  NPBOCTEIEHOT
cyna, TyOeHH 3aXTeB HHje OCHOBaH, jep
je MOTpaXMBamke TYKHOIA KOje je MpeaMeT
Cropa3ymMa O BaHCYJCKOM IOpaBHAaWY O]
17. 1. 2013. rogune 3acTapeno Ha OCHOBY

1. 378, ct. 1, T. 1. 3akoHa 0 0ONIUTAIIMOHUM
OJIHOCHMA.

[lpema CTaHOBHLITY JPYrOCTENEHOT
Cyaa, MOTPaKHUBAKE TYKHOLA MpeMa TyKe-
HOM HHj€ 3acTape’io, jep je 3aK/by4HuBabeM
cnopasyma ox 17. 1. 2013. ronuHe TyXeHH
[PHU3HAO AYyT, Ma Ce Ha MOTPAKHBAKkE U3
criopasyMa IIpUMembyje OIIITH POK 3acTa-
penoctn u3 wi. 371. 300 koju moumme 1a
Te4e 0] 3aKJbyUeHa CIIopa3yMa.

OCHOBaHO Ce PEBU3MjOM TYXKEHOT yKa-
3yje Ja je moOujaHOM IpecyoM Marepuja-
HO MIPaBO MOTPEIIHO HPHMEHEHO.

Criopa3yMOM O BaHCY/ICKOM IOpPaBHAmbY
ox 17. 1. 2013. ronuHe TyXKEHH je TPH3HAO
TY)KHOYEBO MOTPAKUBAHE HACTAIO 10 JaHa
3aKipyuerha cropasdyma. IlpusHame 1yra
HHje IPABHU OCHOB y OOJIUTallIOHOIIPABHOM
cmucity, Beh HauMH peryiaucama oJHOca U3-
Melhy moBeprona n ayxHuka. Ctora gume-
HHIA [1a je TY)KCHH MPH3HAO Iy HE MeHa
IIPAaBHU OCHOB TY)KHOYEBOT ITOTPAXUBAMbA,
HHUTH yTHYE Ha JY)KMHY POKa 3aCTapesoCTH
TOI MOTpPaKMBamba. TyXKHOYEBO IMOTPaXKH-
Bambe je M Jajbe MOTPAXKUBAKE 10 OCHOBY
U3BPIICHUX KOMYHAJIHHUX YCIyra M 3acrape-
Ba y poky mpomucanoM wi. 378, ct. 1, T. 1.
300. Cnopa3yM 0 BaHCYICKOM IIOpaBHAY
on 17. 1. 2013. ronune nenyje camo Ha Ipe-
KHJ] pOKa 3aCTapeocTH y CMUCIY Wi. 366. U
392, ct. 1. u 2. 300, jep ce TyKeHHU 3aKJby-
YHBAbEM CIIOpa3yMa OJIPEKa0 3acTapesioCTH
3a MOTPaXKMBaba KOja Cy MPEAMET YroBopa.

CXOITHO HaBEICHOM, POK 3aCTapesioCTH
on jenue romune u3 wi. 378, ct. 1, T. 1. 300
3a TOTpaXXMBamke TYXKHOLA M3 CIopasyma o
BAHCYJCKOM TIOpaBHay IOYHMILE Jla Teue
0]l laHa IpH3Haba ayra, To ject oxg 17. 1.
2013. rogune. Kaxo je Tyx0a mognera 9. 9.
2019. rommHE TOTpaKMBaWkE TYKHOLA je
3acTapero, 300r 4yera Ty)KOCHH 3aXTeB HUje
OCHOBAaH, KaKo je TO MPaBHIIHO OLEHHUO IIp-
BOCTEIICHHU CYJI.
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30CIIO ua. 13. u caen.

CyB/1aCHUK HENOKPETHOCTH KOjH je
071 CTpaHe IPYror CyBJIACHHUKA OHEMO-
ryheH 1a KOpHUCTH CBOj CYBJIACHMYKH
ylieo UMa NMpPaBoO HA HAKHAJY 3a KOpH-
mheme CyBJACHHYKOI yiejia caMo aKo
je mpeay3umao pajame pagu 3alITHTe
npaBa CyCBOjHHe.

Ilpecyoa BKC 00 10. jyna 2022. —

Pes 5041/21, cenitienya yiiephena

na ceonuyu 'O BpxosHnoZ cyoa
00 14. nosembpa 2023.

U3 obpasznoocerva:

ITpema YMEBEHUYHOM CTarby yTBpheHOM
y TPBOCTENEHOM IIOCTYIKY U Ha OCHOBY
CIIPOBEJICHE paclpaBe U JOMYHEHOr JOKa-
3HOT TOCTYIIKA IPEJ IPYTOCTEIICHUM CYIOM,
Majka MapHUYHUX cTpaHaka Bb. P. je mpe-
munyna 31. 8. 2012. rogune, a peuemem
OcuoBror cyna y Humry O 487/16 on 10.
5. 2016. roguHEe TMapHUYHE CTPAHKE Cy IO
3aKOHCKOM OCHOBY HacielhuBarma orjaiieHe
3a HacienHuke Ha 1/2 crana y H., ym. O. B.
op. 3/11.

Ilpe nOHOLICHa HABEICHOI pEIICHka O
HaciehuBamwy, TyKWIal je INPOTUB TyXKe-
HOT mogHeo TyxkOy 24. 7. 2012. rogune ca
3aXTEBOM Jla C€ YTBPJIY HUIITABOCT yrOBO-
pa o mokIIoHy oBepeHor mpen cynom 15. 10.
2008. roguHe, KOjUM je Majka IMapHHUYHMX
CTpaHaKa INPEAMETHHM CTaHOM pacroJiara-
na 'y xKopucT Ty)eHor. [Ipecynom OcHoBHOT
cyaa y Humry IT 3741/12 ox 10. 7. 2015. ro-
nuHe (npaBHOcHaxHA 28. 9. 2015. romune)
yTBpleHa je ancoiayTHa HUIITABOCT YroBOpa
0 IIOKJIOHY, 300T ITOCJIOBHE HECIOCOOHOCTH
MajKe CTpPaHaKa 3a 3aKJbYYeHE TaKBOI' yro-
BOpa, a yClie]] TPajHOT IYIIEBHOT 000JbeHba
— BacKyJIapHE JIeMEHIIHje.

HakoH [IOHOLICHA pelIckha O Haciaehu-
Balby TYXWIALl je MOKPEHYO BaHMAapHHUYHU
moctynak (u3udke aeode TpeaMeTHe He-
nokperHoctd. Pememem OcHOBHOT cyaa
y Humry P1 210/16 ox 27. 7. 2017. rogune
yTBpheHo je na dusnuka geoda Huje moryha
u onpeheHa je meo0a HEMOKPETHOCTH jaB-
HOM TIpOJIajoM, Kao ¥ Jia he ce M3HOC HOBIA
OCTBapeH IMPOJAjOM HEMOKPETHOCTH HCILIa-
TUTH CTpaHKama IIpeMa HHHXOBOM CyBIIa-
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CHMYKOM yJeny Ha HemokpeTHocTH. CTaH je
npoznar 30. 1. 2018. ronune.

Ilpe cMpTH Majke cTpaHaka M HAKOH
TOra, CBE JIO0 Npojaje CTaHa, TyXKEHH je ca
HOPOJIMLIOM CTaHOBAO Yy MPEIMETHOM CTaHYy.
Majka cTpaHaka CTaHOBAJa je y 3ajeIHHIH
ca mopomuuoM TyxeHor no 2012. roamue,
071 Kasia je GopaBuiia y JOMy 3a cTapa JIuia
e je u npemunyna. OnHocu usmely crpa-
Haka Owim cy mopeMeheHW W Mpe MajunHe
CMpPTH, @ HUCY C€ IONpaBUJIM HHU HAKOH
MajunHe cMpTU. Ty)KEHH je TYKHOIy 3a-
OpamuBao Ja J0Ja3d y CTaH I1a ce TYKH-
mar ca MajkoMm Buhao BaH craHa. TyXeHH
je mpoMeHno OpaBy Ha BpaTHMa CTaHa KakKo
0u Ty)XHOIly OHeMOTryhHo yna3ak y CTaH, Te
je mocrojana Hamepa TYKCHOT Ja TYKHOILY
OCyjeTH TpaBo KopHIIhema CTaHa W MPaBO
CBOjHHE Ha CTaHY, jep je Ty)KeHHU 0e3 mpas-
HOT OCHOBA U 0€3 CarIaCHOCTH TYXKUOLA Of-
HOCHO IIPOTHBHO H>ErOBOj BOJBM KOPHCTHO
MOJIOBUHY CTaHa Koja je TY)KHOILLy 110 Hacle-
by npunana.

Bucuna nakHane 3a kopuiiheme 1/2
craHa yTBpheHa je W3 Hajaza M MHUILLCHA
CyACKOI' BellTaka rpal)eBUHCKE CTpyKe H
n3HocH 1/2 3akynHuHE Koja Ou ce muahana
3a o0jexar TaKBHX KapaKTEPHUCTHKa, a ILITO
n3Hocu 481.332,50 nuHapa, KOJIHMKO TYXKH-
JIall ¥ MOTPAXyje MPEIU3UPAHUM TYKOCHUM
3aXTEBOM...

...CJIe/l0M HaBEIEHOI, 32 OCTBAPHUBAE
npaBa Ha HaKHaIy 3a Kopumiheme cyBia-
CHUYKOT yJielia Ha HETTOKPETHOCTH HEOIXO-
HO je J0Ka3aTH Ja je TyXKHUIall Kao jefaH Of
CyBIJIaCHHKA HEIIOKPETHOCTH OHeMoryheH oz
CTpaHe TY)KEHOT Kao JAPYyror CyBJIAcHHKA Ja
CYBIIACHHYKY CTBap KOPHCTH OJHOCHO Ja je
ynotpebspaBa U Ja je YCMEPHO CBOj€ aKTHB-
HOCTH Ha OCTBapeme Npuraaajyher mpasa
CBOJUHE M HPOTHBIIPABHO IIOCTYNAHE Cy-
BJIACHMKA KOjH My OBO ITpaBO OHeMoryhasa.

VYV KOHKPETHOM cCily4ajy, HpaBHOCHa-
JKHOM CyAcKoM orykoM of 28. 9. 2015. ro-
JIMHE YTBpleHa je HUIITABOCT YroBOpa O I0-
KJIOHY KOjHM je MajKa MapHUYHUX CTpaHaka
CIIOPHMM CTaHOM Y CBOjCTBY IOKJIOHOZAABLIA
pacroJiarajia y KOPHCT TY>KEHOT Kao MOKIIO-
HOIIpUMIa, HAKOH 4Ye€ra Cy OCTaBHUHCKUM
pemeseMm ox 10. 5. 2016. roguHe MapHUYHE
CTpaHKe OIIAIICHE 33 HACIEAHHUKE HA CIIOp-
HOM CTaHy ca 1o 1/2 ujeaiHor jpena Hero-
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kpeTHOCTH. Ty)KeHH je mpoMeHHo OpaBy Ha
BpaTHMa CTaHa M Ha Taj HAYMH OHeMoryhno
TY)KHOLLY YJa3aK y CTaH U BeroBo Kopwiihe-
e, 11 je TYXXUIal HOKPEHYO BaHIAPHUYHU
nocrynak $puznuke 1e00e IpeaAMeTHE Hero-
KPETHOCTH y KOM je oxpehena neoda Hermo-
KPETHOCTH JaBHOM IIPOJIajOM.

W3 HaBeseHOT NpPOUW3IIA3U Ja je OTIao
OCHOB I10 KOME j€ Ty)KEHH Y CIIOPHOM IIepH-
ony (1o mpozaje U ucesberma U3 CTaHa) yIo-
TpeOspaBao ey HEMOKPETHOCT, 300r yera
je y o0aBe3H /a TYXKHOIly UCIIATH HAKHATY
y BHCHHHM Of 1/2 yKymHOT M3HOCA BPEIHO-
CTH 3aKyITHHHE KOjy OM Ty>KHJIall y CIOPHOM
nepuoy mahao 3a o0jekar UCTHX KapakTe-
PHCTHKa, YTBP)EHOT U3 Halla3a ¥ MHUIL/BCHHA
CYJCKOT BEIlITaka rpal)eBUHCKE CTpyKe...

OcranuM HaBOIUMA DPEBU3MjE TYKEHHU
[OHABJba HABOJC MCTaKHYTe y kanou. [py-
TOCTEIICHHU CYJ| je OLEHHO CBE jkajOeHe Ha-
BOJIE TY)KEHOT KOju Cy OWiIM 0] 3Hauaja 3a
NpaBUJIHY OJUIYKY O M3jaBJbEHO] JKaJIOu H 3a
CBOjy OMUTYKY je a0 jacHe W oOpa3sioxeHe
pasziore. tbuma ce He 10BOJIH y CyMIbY ITpa-
BIJIHOCT moOujaHe mpecynae, 300r uera TH
HaBOJW HHCY MTOCEOHO 00pa3IoKeHH.

300 uj. 172.

a) OAroBopHOCT Ap:KaBe Kao Mpap-
HOT JULA 32 LITETy KOjy MpPOY3pOKy-
je mbeH opraH mocroju kaga je tpehem
JIMIY IITEeTa MPOYy3POKOBAHA y BpPIIEHY
WIN Y Be3H ca BpuieweM (pyHknuja np-
JKaBHOT OpraHa, Te Ja je IITeTAa HACTA-
Jia Kao MocJeIula TAKBOI Pajia opraHa
KOjH ce MO)Ke CMaTpaTh IpeKopaue-
beM, 3JI0ynoTpedoM HJIU MOrpPelHOM
NMPUMEHOM /IaTHX oBJamhema.

0) Boheme KpUBHYHOI MNOCTyHKA
KOjH Cceé OKOH4YAa0 INOBO/bHO MO OKpH-
B/bEHOI €CaMO 3a cefe He MNpeEACTaB/bA
HeNMpaBUJIAH WIN HE3AKOHUTH paj
JAp;KaBHUX OpraHa y cmuciay wi. 172.
300.

Ilpecyoa BKC 00 18. agzycitia 2022. —

Pee 6293/21 (AC y beozpaoy, 1 OC y

beozpaoy)

U3 obpasnoocerva:

[...]

[6] Ilpema yTBpheHOM UHEHEHUYHOM
CTamy, pellemeM HCTpaxHor cyauje Omn-
mtiHeKor cyna 'y [pemesy Ku 6p. 210/06.
ox 14. 3. 2007. roxune oxpeheHo je crpo-
Boheme HcTpare MPOTHB TYXKHOLA, 300T
OCHOBaHE CyMHb€ J1a j& M3BPIIHO KPUBHYHO
JIeNo 310ynoTpede ciryKOeHOT ToNIoKaja U3
1. 359, c1. 4. y Besm ca ct. 1. y cTumajy ca
KPUBHYHUM Je7IOM  (aJICH(PUKOBAE CITy-
xOeHe ucnpase u3 wi. 357, ct. 3. y Be3u ca
ct. 1. K3, kao causBpiumnial y nomaramy y
cvuciny wi. 35. K3. ITlpecynom OcHoBHOT
cyna y byjanosmy K 6p. 438/15 on 30. 11.
2015. roxmHe TyXWIAl je ocinoboheH ox
onTyx0e J1a je W3BPIINO jeTHO TPOMYKEHO
KPUBHYHO JIEJIO 3JI0ynoTpede monoxkaja of-
TOBOPHOT JHna u3 4. 234, cT. 2. y Be3u ca
. 61. K3, a onTyx0a je onbujeHa 3a Kpu-
BUYHO JIEJI0 3JI0ynoTpebe Monoxaja OAro-
BOpHOT Jmua u3 ui. 234, ct. 1. K3 y Be3u
ca wi. 61. K3, te je Tyxwmnai ocinoboheH
onTykx0e J1a je W3BPIINO KPHUBHYHO JIEJI0
(ancupuroBame CIy)KOCHE HCIpaBe y II0-
Marawy u3 wi. 357, cr. 3. y Be3u ca cT. 1.
u 53. K3. IIpecynom Bumer cyna y Bpamy
Kok Op. 54/16 on 16. 3. 2016. ronune, HaBe-
nena npecyna OcHoBHOT cyna y Byjanosmy
ox 30. 11. 2015. roguue je npeuHadeHa, na
j€ TYXKHOILy yCIIe]| aliCOIyTHE 3aCTapesioCTH
KPUBHYHOT TOWCHha 010HjeHa onTyx0a 1a je
W3BPIINO jETHO MPOITYKEHO KPUBHYHO JIE]I0
370yTIoTpede T0JIoKaja OATOBOPHOT JIMIIA
n3 a1 234, cr. 2. y Be3u ca un. 63. K3 n
ycIIe]l ancoyTHE 3aCTapelloCTH KPUBHYHOT
romema 0J0HjeHa ONTyXx0a Ja je Ty>KHiall
U3BPIIMO KPUBUYHO Jeio (ancudpukoBarba
ciy)xOeHe ucrpaBe y nomaramy. Kpuuu-
HU MOCTYIAK MPOTUB TYXKHOIA TPajao je of
14. 3. 2007. rogune no 16. 3. 2016. roxu-
He. Tyxkunail je kao 3amociieH y (...) 6aHmu
Cp6uje A (...) 2008. roxuue pagy mpomy-
JKeHha YroBOpa O pajy MOCIOAABIY MOPao,
HopeJ] OCTalIMX JOKyMeHara, Ja JOCTaBH U
MOTBpPAY Cyla Ja ce MPOTUB H-era He BOAU
KpUBHYHM mocTymak. Melhytum, 3060r BO-
hemwa HaBeAEHOr KPUBMYHOT ITOCTYIIKA TY-
JKWJIAL] OBY MOTBPAY HHje MOTao JIOCTaBUTH
300r Yera My HHje TIPOJY’KCH YTOBOP O pay
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¥ PaJIHU OTHOC My je mpectao aaHa 10. 12.
2008. rogune. Tyxunar je Tokom ¢edpyapa
2009. roguHe pamy 3acHHBamba PATHOT Of-
HOca KoHKypucao u y ¢upmu ,,65“ 10O,
amy y paJHU OJHOC HHje NPHUMIbCH Kaja
cy y ToM mpenysehy cazHamu 1a je mpoTHB
TY)KHOLIA y TOKY KPUBHYHM nocrynak. 13
HCKa3a CBEJOKA M TY)KHOIA Kao MapHUYHE
CTpaHKe, YTBp)EHO je Ja je TOKOM Tpaja-
HBa KPUBUYHOI IOCTYIKA HMPOTUB TYXKUOLA
OuII0 pacIMcaHoO BHIIE KOHKypca 3a 10cao
u 1o y Ilopeckoj ympaBu, MHHHCTapCTBY
¢unancuja, Llapunckoj ympasu u Ilpekp-
majaoM cyny y Ipemey. Tyxunar je cBoj
TY)XOCHHM 3aXTeB 3aCHOBAO HA TBPAIH 1A je
MPOTHB HEra HEOCHOBAHO BOhEH KPUBHYHU
MOCTYMaK Koju je Tpajao ckopo 10 roamua
ycien dera My je ypylleH JIMYHH ¥ npode-
CHOHAJIHH YIJICJ U HHje MOrao aa 3acHyje
pazHu OAHOC, jep je Ha KOHKypcuMa y Ip-
JKaBHOj YIpaBH jelaH oJ] ycioBa OHo aa ce
[POTUB KaHAWJaTa HE BOJM KPMBHYHH I10-
CTyMaK, a y IpUBaTHY GUPMY y KOjy je KOH-
KypHCao, HUCY ra NPUMWIIH jep Cy Ca3HaIn
3a KPUBUYHH TOCTYyIIaK, 300T Yera je HacTa-
J1a IpeIMETHA LITeTa.

[7] [onazehn ox Tako yTBpheHOT YnEbE-
HUYHOT CTama MPBOCTENCHHU CYJ je MpUMe-
HOM ozpende wi. 154, 155. u 189. 3akona
0 OOJNUralOHUM OJJHOCHMA 3aKJbY4HO J1a je
Ty)KHJIaIl 0CTao Oe3 1ocia 3aTo IITO Ce TIPo-
THB Hera BOAWO KPUBHYHH MOCTYIAK, 1a je
3a CBE BpeMe Tpajarba KPUBHYHOTI MOCTYIIKA
TyXuiaan 6uo oHeMoryheH &a ce 3amociu,
jep HHje MOorao Ja OCTaBH IOTBpAY Ja ce
NPOTUB Fbera He BOAU KPUBHYHM MOCTYIIAK,
Te Aa je 300r Tora MpeTpreo MaTepHjaiHy
LITETy y BHAY M3MakKie KOPHUCTHU 3a KOjy je
O/IrOBOPHA TY)KEHA, C 003MPOM []a MOCTOjU
y3pOYHO-TIOCTIEeANYHAa Be3a m3Mel)y Mare-
pyUjamHe WTeTe KOjy je TYKWIAIl MpeTpreo
n Boherma KPHMBHYHOI IMOCTIyKa. Tyxkuiarg
HHje KOHKypHCao Ha pajiHa MeCTa YIPaBO
360r Bolera KPHBHYHOT MOCTYyMKa jep Ou
My CBH TPa)XXWUJIM YBEpeHe Ja Ce MPOTUB
Bera He BOAM KPMBHYHHM MHOCTymak. 300r
HaBEICHOT TIPBOCTEIEHH CYyJ je ACTUMHIHO
YCBOjUO TYXO€HH 3aXTeB y BHCHHHU yTBphe-
HOj HaJla30M U MHILJbEEHEM CYJCKOT BellTa-
Ka EKOHOMCKO-(pHMHAHCHjCKE CTpyKe, a KOju
je HepeallM30BaHy TY)KHOYEBY 3apajly H3pa-
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YyHao Ha 0a3M MPOCEYHMX MECEUHMX 3apa-
na 'y Penyonuuum CpOuju 3a juiie ca BUILIOM
CTPYYHOM CIIPEMOM Yy TPa)KEHOM IEPHOY.
Ha nocyhene mecedene u3Hoce 3apazne Kojy
OM TyXXHJall OCTBAPHO HCTOM j€ CcariiacHO
wi. 186. u 277. 300 mnpusHaTa U 3aKOHCKa
3aTe3Ha Kamara oj Jaryma nocrieha cBake
3apajie Kojy O Ty)KHJall OCTBapuo Ja HUje
OWJIO MITETHE PAIbE.

[8] Hpyrocrenenu cyn je omrydyjyhu
0 XaJ0u TyXKeHe, IIPEUHAYN0 IIPBOCTEIECHY
npecyay ¥ HPaBHIIHOM HPUMEHOM MarepH-
jamHor mpaBa o0MO TY)KOCHH 3aXTeB Ty-
JKHOIIA Ca 3aKJbYyYKOM [ia Ha CTPAaHH Ty)KEHE
HEeMa OJI'OBOPHOCTH 3a IITETY KOjy je TyXu-
J1al PeTprieo.

[9] Onmpenbom un. 172, ct. 1. 3akoHa o
OOJMTaIIOHUM OJHOCHMA IIPOIUCAHO je aa
HPaBHO JIMIIE OJIrOBapa 3a LITETy KOjy HEeroB
Opras mpoy3pokyje tpehem nuily y Bpuiemwy
WIH y BE3U Ca BPUICHEM CBOjHX (PyHKIIHja.

[10] ITo ouenu BpxoBHOr KacaruoHOT
Cyla MpaBUIIaH je 3aKJby4aK M IpPaBHU CTaB
JPYTOCTETICHOT Cy/ia JIa Y KOHKPETHOM CIIy-
4ajy HUCY WCIyE€HH YCIIOBU 3a IIPUMEHY
oapenoe wi. 172. 300. Cama ynmeHHIA T2
je IPOTHB Ty’KHOLA BO)eH KPUBUYHHM TTOCTY-
[aK He MOXKE CE CMaTpaTd HENpPaBHIHUM U
HE3aKOHUTHUM paJibaMa OpraHa TyXeHe, 0e3
0031pa Ha HEroB 3a TY)KUOIA TTOBOJbAH UC-
X071, C 003UPOM J1a Cy OPraHH TY)XCHE IT0CTY-
TIaJI y OKBUPY 3aKOHOM JaTHX oBiamrherma.
Iokperame 1 Bol)ere KPUBHIHOT TTOCTYIIKA
IpecTaBba ynoTpedy JIeraJHUX MPaBHUX
CpecTaBa NPOTUB MOTyhMX M IOTEHIHjal-
HUX YYHWHWIAIA KPUBUYHHX JieJa U Toapa-
3yMeBa 3aKOHUTY TIPOLEAYPY TOKOM Koje cy
OKPUBJbCHH 3aIITHNEHH NPETIIOCTABKOM O
HEBHHOCTH. [IpnMeHa IpaBHHX CpeacraBa
HE TpeJCTaB/ba HENpaBWIAaH ¥ HE3aKOHHUT
pax HU y CHUTyalMju KaJa jeé OKPUBJHCHU
ocnoboheH onTyxOe kama je onTyxOa on-
OWjeHa WM MOCTyNaK o0yCTaBJbEH, Ia je ¢
003MpPOM Ha IMOCTaBJbEHH TY)KOSHU 3aXTeB
Ha TYXHOILly OHO TEpeT J0Ka3uBarba KOH-
KPETHOT TIPOIyCTa M Pajame Ipery3eTe Ha
BEroBy IITETY M IOCTOjale Y3POYHO-IIO-
clIeanyHe Be3e M3Mely TakBHX IpomycTa U
palmH Koje MMajy KapakTep HENpaBHIHOT
1 HE3aKOHUTOT pajia OpraHa Ty)KeHe, a Koje
TBPABE TYXWIALl Y Ty)KOM HUje U3HEO HUTH
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TOKOM HPBOCTENEHOI MOCTYNKA JI0Ka3ao.
Jlakie, y OZICYCTBY KOHKPETHO yTBpheHHX
MPOTHBIIPABHUX MOCTyNakKa OJ CTpaHe Op-
raHa Ty)KCHE TOKOM IIOKpeTama M Tpajarba
KPUBUYHOT MOCTYIIKA, YHHCHUIIA 12 je KPH-
BUYHU IIOCTyNaK OkoHYaH 0Oe3 ocyhyjyhe
npecyie cama 1o ceOd HHje JOBOJbHA 32
3aKJ/by4aK O HEHPABHIHOM U HE3aKOHHTOM
pazy, ma Ty)KHjal IpeMa OHIITHM ojxpenda-
Ma uiI. 172. 3akoHa 0 OOJMrallMOHUM OJHO-
cHMa HeMa MpaBo Ha HAaKHAIy ILITETe 3a 3a-
pany Kojy morpaxyje. Tpajambe KpUBHYHOT
MOCTYIIKa HHj€ Ol YTHIaja Ha OJIrOBOPHOCT
Ty)eHe y cMuciy oapende €wi. 172. 300 y
MApHAYHOM IOCTYIKY, C O003MpPOM Ja je y
BpeMe Tpajarmba KPUBUYHOI MOCTYIKa IIPO-
THUB TYXHOLIa, 3aIITUTA IIpaBa Ha cyheme y
Pa3syMHOM POKY M IIpaBa Ha HaKHAJY LITETE
HacTale MOBOJIOM HCTOT, Omita obe3oehena y
ckiagy ca ogpendama wi. 82, 89. un 90. 3a-
KoHa 0 YctaBHOM cyny (Cnyorchenu ZnacHux
PC, 6p. 109/07, 99/11 u 18/13-YC) ycras-
HOM ajboM M moToM mpema wi. 8A—8B.
3axoHa o ypehewy cynosa (Cnyocobenu Zra-
cnux PC, 6p. 116/08...101/13) naknamom y
M0CEOHOM IOCTYIIKY, KaKO je TO IPAaBUIIHO U
YTBPZAHO JPYTOCTENCHH CYA.

[11] Hakne, mpeamet Ty)OEHOT 3axXTeBa
TY)KHOLIA je HAKHAJIa y BUY H3MAKJIe KOPH-
CTH 300T HE3aKOHHUTOT Pajia OpraHa Ty>KEHe.
OJroBOpHOCT Ty)KEHE JIp)KaBe Kao MpPaBHOT
JIUIIA 32 ITETY KOjy MPOy3pOKyje BeH OpraH
MoCTOjU Kaza je Tpehem iy mrera mpoy-
3pOKOBaHa Yy BpLICHY WIN y BE3U ca BpIe-
BeM (YHKIHMja IpXKaBHOT OpraHa, Te 1a je
IITEeTa HACTAJIA Kao MOCJEMIA TAKBOT pajia
opraHa KOjU ce MOXKe CMarparH IpeKopade-
EM, 3JI0yIOTPEOOM HJIM IOTPELIHOM IPH-
MEHOM JaTtux oBnamhema. Opran Koju mo-
CTyla y OKBUPY 3aKOHCKOT oBJamherma Hije
OIrOBOpaH 3a IITETy Npomucany wi. 172,
cT. 1. 3akoHa O OONMUTAIMOHMM OHOCHMA.
Wmajyhu y Bumy nma cy opraHu TyXeHE y
KOHKPETHOM CJIy4ajy MOCTYNald Y OKBUPY
3aKOHCKUX OBJaIIfiela, TO HeMa OCHOBA
OZITOBOPHOCTH TY)KCHE 33 HaKHAJy TPa)KCHE
mreTe y cMucity wi. 154, 155. u 172, cr. 1.
3akoHa 0 OOJUTralMOHUM OJHOCHUMA.

()

3IIIT uj. 383.

Ako apyrocreneHu cyn Hahe na je
NMPBOCTENEHN CYA MOrPelIH0 OLEeHHO
HCKa3e MOojeIMHUX CBeAOKa M HCKase
NMAPHUYHUX CTPAaHAKA, HA YMjUM HC-
Ka3uMa je 3acHoBao yTBpheme o Kka-
KBOj OMTHOj 4MH-eHHIIH, APYTrocTeNeH!
Cyd je ay:kaH Aa M3Bele J0Ka3 Hemo-
CPeIHHM cacjayliambeM CBe0Ka W map-
HUYHHUX CTpaHaka aa 6u popmupao u'y
OlleHU /10Ka3a 00pa3JioKHO CONCTBEHO
yBepeme.

Pewerwe BKC 00 4. maja 2023. —

Pes 4280/23 (AC y Hosom Cady;,

OC y Cyboiuiuyu)

U3 obpasnoocerva:

(%)

[S5] ¥V mocrynky HHje yunmeHa OWTHA
noBpezna onpenaba MapHUYHOT IOCTYIKA
u3 wi. 374, ct. 2, T. 2. 3aKOHa O MAPHUYHOM
MOCTYIIKY, Ha KOjy BpXOBHHM KacaunloHH cyI
nasu mo ciyx0eHoj aykHocTH. MelhyTum,
OCHOBAHO C€ y PEBH3UjH PEBUJICHTA yKa3y-
je na je OpyrocTeneHw Cy[l YYMHHO OUTHY
HoBpeay oapenada MapHUYHOT MOCTYNKA U3
wi. 374, ct. 1. y Be3u ca wi. 383. 3akoHa o
HAPHUYHOM HOCTYIIKY.

[6] Onpendom uwn. 383, cr. 1. 3akoHa
0 MapHUYHOM IOCTYIIKY, HMPOIKCAHO je aa
JIPYTOCTETICHH Cy OIIydyje O jKalaOu 1o
npaBwty Oe3 pacmpase. [Ipema wr. 394.
UCTOr 3aKoHa, ApyrocreneHu cya he mpe-
CYIOM NPEHHAYNTH IIPBOCTEIEHY IIPECcyIy
aKo je Ha OCHOBY pacipaBe YTBPAHO JpY-
ravyrje YNHCHUYHO CTAamke HEro IITO je OHO
y MPBOCTEIEHOj mpecyau (CT. 1); ako je mp-
BOCTEIICHHU CYJ] TOTPEIIHO OLCHHO UCIIPaBe
TN TIOCPEIHO M3BEJICHE JI0Ka3e, a OJUTyKa
NPBOCTENCHOT CyAa je 3acHOBaHA HCKJbY-
YHBO Ha THM JOKa3uMa (CT. 2); aKo je MpBO-
CTENEHU CyJ U3 YUICHHUIIA KOje je YTBPANO
U3BEO HEMpPABWIIAH 3aKJby4YaK O MOCTOjamby
JPYTUX YMECHHIA Ha KOjUMa je 3aCHOBaHA
npecyaa (ct. 3); ako cMmaTpajy Ja je dumbe-
HUYHO CTame y MPBOCTEIICHO] MPECyIH mpa-
BUJIHO yTBPEHO aju J1a je MPBOCTEIICHU CY[
HOTPELIHO HNPUMEHHO MAaTEpHjalHO IIPABO
(ct. 4).
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[7] Ha Ou mnperHauno MPBOCTEIICHY
npecyy, JPYroCTeNeHH CyJl He MOXE Ja U3-
BPLIN JIpyradujy OLEHY JI0Ka3a H3BEJCHUX
IpeJ; IPBOCTEHECHUM CYyIOM. AKO He IpH-
XBaTH OIEHY JI0Ka3a M3BPILIEHY Ol CTpaHe
MPBOCTENICHOT Cyla W cMmarpa Oa je 30or
TOTa YHILEHUYHO CTame MOTPEIIHO WIN He-
MOTIIYHO yTBphEHO, ApyrocTeneHu cyi uma
MOTryhHOCT &1a caM OApsku pacipaBy U IIO-
HOBM Beh M3BeleHe jokase. Y OBOM Cilyda-
jy ApYTOCTENEHH Cy[ TO HHje yIMHHO, Beh
je M3BpILIMO OIEHY JaTHX HCKa3a CBEIOKa
1 TIApHUYHUX CTpaHaka y IPBOCTEIICHOM
MOCTYNKY M H3BEO CYNPOTaH 3aKJby4yaK O
OCHOBAHOCTH, OJHOCHO HEOCHOBAHOCTH TY-
XKOEHOT U TIPOTHBTYKOEHOT 3aXTEBA Y OJIHO-
Cy Ha 3aKJby4ak MPBOCTEIEHOT Cyna, Ha je
TaKO HEMPaBUIIHO IPUMEHNO rOpe HaBeACHEe
onpende 3akoHa O MapHUYHOM MOCTYIIKY,
ITO je OWIO Of] yTHLAja Ha JOHOLICHE 3a-
KOHHUTE ¥ TPABUJIHE MPECyie.

[8] Ilpema yTBpheHOM uYHEEHUYHOM
CTamy, Y MOCTYIIKY IPE HPBOCTEIICHUM CY-
JIOM TY)KCHU-IIPOTHBTY)KHJIAL[ j& aHIa)KOBao
TY)KHOLI@-TIPOTHBTYKCHOI' paju u3Boherma
rpal)eBUHCKUX pajioBa, a HHUXOB JOTOBOP
je OMo Ja mWcIuiaTa yclienu MO 3aBpIIETKY
panoBa. TyXMIan-IPOTHBTYXKEHH j€ TyXe-
HOM-TIPOTHBTY)KHOILLY CAOIILITHO JId FEr0BO
norpaxuBame u3Hocu 3.160 eBpa, a Tyxe-
HH-TIPOTHBTY)KHJIAL] My j€ OArOBOPHO Ja je
oTpeOHO /1a My HM371a padyH ca Ie4aToM H
HOTIMCOM HA Taj U3HOC, HAKOH Yera cy ce,
no porosopy, Hanutm 20. 8. 2018. rogune
y rpajckoj kadaHu, paad M3MHpeHa ayra.
Ty)XeHU-TIPOTUBTYXKUJIALl HHjE HCIUIATHO
TYXKUOLY-TIPOTUBTYKECHOM TPaXXEHU H3HOC
norpaxuBama, Beh je y rpanckoj kxadaHu
I/I3Mehy BUX O0L0UIO IO Ty4Y€ U OTHUMama
HOBIA. Mely mnapHUYHHM CTpaHKama je
HECIIOPHO J1a BPEIHOCT JAOTOBOPEHHX U H3-
BPIICHUX MOCJIOBA Ol CTPAHE TY)KHOLA-TIPO-
TUBTYeHOTr n3Hocu 3.160 eBpa. Bemraue-
EM OJl CTPaHE CYJCKHX BEIITaka OpToIe/a
U Heypolcuxujarpa yrBpheHo je aa je Tyxe-
HU-TIPOTUBTYKWJIAI 331000 TOBpene Koje
ce KBATH(UKYjy Kao JIake TeIecHe MOBpese
U J1a je MOBOJOM HCTHX TpIeo 001 U CTpax,
IIpY 4eMy je JOLUIO U JI0 yMamema Hero-
BE XKMBOTHE aKTUBHOCTHU 07 5 %. KpuBuuna
IpujaBa Kojy j€ TyXKEHH-TIPOTHUBTY)KMJIAL]
HOJHEO IPOTHUB TY)KHOLA-IPOTUBTYKEHOT
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xox OJT y Cyborunu je onbauena, a Ilpe-
kpurajau cyn y Cyborumu je ociodoano o
oarosopuoctu Tyxkuoua I'T m AA, nma cy
20. 8. 2018. rogune oxo 18:00 cary, y (...)
y Vn. (..), BpIICHEM HACWJba HAPYIIIH
JjaBHH peI U MHp, TaKO INTO Cy HAKOH Bep-
GanHor ayena ca BB, ucrom 3amanu Buie
yAapala pykama M Horama I10 IJIaBU U Tely,
yCIIe]T 4era je OH 11a0 Ha TIIO U 3310010 Jlake
TeJeCHe MOBpeJe, jep HUje TO0Ka3aHo ja Cy
OKpHUBJHCHU YYHMHUWIN IMPEKPINaj 32 KOjU je
NPOTHB HUX IMOJHET 3aXTEB 3a IOKPETamhe
MPEKPLIAJHOr MOCTyNKa. IIpBOCTENeHH CyI
j€ 3aKJbY4HO J1a Y JOKa3HOM HOCTYIIKY HUje
yTBpheHa y3podHa Besa m3Mehy paame Ty-
JKHOLA-TIPOTHBTY)KEHOTI' M HACTAJIMX MOBpe-
Ia, HUTH u3Mehy pagme AA W HacTalnux
noBpena. Pememem OcnoBHor cyma y Cy-
6orunu, Cyzacka jenununa y baukoj Tomonun
HNus 9/2019 ox 18. 1. 2019. rogune, Ha
OCHOBY BEpOJIOCTOJHE HCIpaBe, padyHa Op.

TY>KEHH-TIPOTHUBTY)KHJIAL, KA0 U3BPLIHH 1y-
JKHUK, 1a y POKY Of 8 IaHa of JaHa IpHje-
Ma [pernuca periemha HaMHPH MOTPaKUBAE
U3BPILIHOT MMOBEPHOLA (TYKHOLA-IIPOTHBTY-
s)keHor), ox 379.200,00 nuHapa, ca 3aKoH-
CKOM 3aTe3HOM KamaroM modes ox 12. 12.
2018. roguHe ma 10 MCIUIATe, Kao U TPO-
LIKOBE HM3BPIIHOT moctynka. OCHOBHH CyI
y Cyboruiw je pememsem Wns (UB) 8/19 oxn
12. 2. 2019. roguHe, yCBOjHO MPUTOBOP U3-
BPIIHOT JY)KHHKa (TY>K€HOT-TIPOTHBTYKHO-
11a), TaKO LITO je CTaBUO BAaH CHAre pelieHe
OcHoBHor cyna y Cyborunm, Cyzicka jenu-
Huna y baukoj Tomomn Mus 9/2019 on 18.
1. 2019. ronune, y meny kojum cy onpeheHu
CPEACTBO M TPEAMET U3BpILICHA U YKHHYO
CBE CIIpOBelEHE paame, ma he ce, mocie
MPAaBHOCHAXXHOCTU TOT pEIlIea, IOCTyNaK
HACTaBHUTH Kao I10 IIPUTOBOPY IPOTUB ILIAT-
HOT HaJIOoTa.

[9] IMonasehu ox oBako yTBpheHor um-
ICHUYHOT CTamba, MPBOCTENEHH CYyH je Ty-
KOCHH 3aXTEB TYKHOLA YCBOJHO y LENOCTH
M OJITY4HO J1a OCTaje Ha CHA3M PElICHe O H3-
ppuiey OcHoBHor cyna y Cy6orunu, Cya-
cka jemununa y bauxoj Tomomu Wus 9/19 on
18. 1. 2019. roguHe, TOK je MPOTHBTYKOCHU
3aXTeB TY)KEHOT-TIPOTHBTY)KHOIIA 33 HaKHa-
Iy HeMarepujaHe mrTeTe, O10Ho jep je Kao
HECIIOPHY YMILCHUILY YTBPAMO Jia BPEJHOCT
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JIOTOBOPEHUX W H3BPUIEHHX IIOCJIOBA O
CTpaHe TY)KHOLA IO HAJIOTY TY)KEHOT U3HO-
cu 3.160 eBpa, IOK y JIOKa3HOM IOCTYIIKY
HHUje yTBpheHa y3pOYHO-NIOCIEANYHA Be3a
n3mel)y paime Ty)KHOLA-IIPOTUBTY)KEHOT M
HACTAJIUX MOBPENA TYKEHOT-IPOTUBTYKHO-
Ia, MOIITO, C TUM y BE3H, HHje IPHXBATHO
ncka3 ceenoka /1, jep ce meros uckas mpex
CYIIOM pa3JMKyje Y OIHOCY Ha OHaj KOjHU je
nao kox [pexpmajuor cyna y Cydotumm.

[10] HdpyrocTtenenu cyx je NpenHAUHO
NPBOCTEINEHY TIPECyAy TAaKO LITO je YKHHYO
pemieme o m3Bpuery OcHoBHOT cyna y Cy-
6otunu, Cyzacka jeqununa y baukoj Tomosu
Wug 9/19 ox 18. 1. 2019. roguHe, Mpeko u3-
Hoca of 136.169,00 nunapa, ca npumnanajy-
hoM kamatoM M 00aBe3ao TYKHOLA-IIPOTHB-
TY?KEHOT J1a TY)KCHOM-ITPOTUBTYXUOIY HaK-
Ha/Ji HEMaTepHjajHy IITETy Koja je Tpel-
MET OBOT cIopa, Hasasehu 1a je npBocrere-
HH Cy/ YTBPIHO Ja je TY)KEHH TYXKHOIly 3a
Hapy4eHe U u3BeleHe pajnose miartuo 2.000
eBpa | J1a je 300r Tora M3BEO MOTpeIIaH 3a-
KJbY4aK O M3HOCY JyroBama, C 003UpOM Ha
TO J1a IPUIMKOM JIOHOLICHA OJUTyKE YKyIaH
U3HOC 3a M3BPILICHE PaJiOBE CaJpiKaH y pa-
YyHy HHje yMamuo 3a uciiaheHn HW3HOC.
Jlasbe je 3aKkibyuno Ja u3 yTBpheHuX dnmbe-
HUIIA y TOOMjaHOj PeCyIu NPOoU3asH Ja je
Tyx)mnan ca cuHoM I'T, Ty)xeHOM HaHeo Te-
necHe noBpeze no masu u Temy 20. 8. 2018.
TOJVHE, 300T KOjUX je TY)KeHH HCTOT JaHa
3aTPaXKHo JIEKAPCKy 1oMoh, Kako Ipousiasn
13 MPUIOKEHE MEHIIHCKE JIOKyMEHTAIIM]je
KOja je LeeHa Off CTPaHe CYICKHX BellTaKa
MEIUIIMHCKE CTPYKe, a Jla YHEECHHIA Jia Cy
Ty)KWJIall U HEroB CUH, npecynom llpekp-
majaor cyna y Cyborumm ocnodohenu on-
rosopHoctH z1a cy 20. 8. 2018. rogune oxo
18:00 cat y (...) y Yi. (...), BpIICHEM HaCH-
Jba HApYIIWIM jaBHU Pel U MHUp, Ha KOjuMa
je TPBOCTENEHH Cy/ CYLITHHCKH 3aCHOBAO
on6ujajyhy OuIyKy O 3aXTeBy TYXKEHOI' 3a
HaKHaIy IITETe, HUje 0] OUTHOT yTHLAja U3
pasiora mTo rpahaHCKu CyJ HHUje BE3aH 3a
Ty TIpecyny.

[11] Mebhyrum, BpxoBHHM KacaroHU
CyZ HaJla3u Ja JPYTOCTENCHH Cy/ HHje UMAo
MoryhHOCT 1a u3Bene Apyraduju 3akJbydak
Ol OHOT KOjU j€ M3BEO MPBOCTENEHU CYI y
MomIely W3HOCA MHOTPaKMBama TYXXKHOIA-
-IPOTHBTY)XCHOT IMpeMa TYXKEHOM IPOTHB-

-Ty)XHoLly uMajylinl y BUIy 1a, CylpOTHO pa-
37103MMa JIPYTOCTENEHOT Cy/a, IPBOCTENECHN
CyA HHje YTBPIHO Ja je TYXKEHH TYKHOLY
3a HapyyeHe M M3BEJCHE DPajoBe IIIATHO
2.000 eBpa, Beh je TyKEHU-TTPOTUBTYKHUIIAIL
y CBOM MCKa3y HaBeO Ja je, Ha UM aKOH-
Talje TYKHOLY-IPOTUBTY)KCHOM MPEaao
2.000 eBpa, HOK je TyXWIA-IPOTHBTY-
JKEHH, CYIPOTHO TOME, TBPJIHO Ja ,3a OHO
LITO CMO YPaJWJId HUIITA HUje maheHo™ un
I1a je, 0 HEroBOj PavyHHIH, AyT TYKCHOT-
-nporuBTyxkuona 3.160 espa. Y mnomieny
HPOTUBTY)KOCHOT 3aXTeBa 3a HAKHAIy He-
MarepHjaJiHe IITeTe, NPBOCTENEHU Cyx je
OIIEHOM JI0Ka3a 3aKJbY4HO J1a HUje yTBpheHa
y3pOYHO-TIOCTEeNYHA Be3a u3Mely pajame
TY)KHOLA-TIPOTHBTYKEHOI' W HACTalMX IO-
Bpena TYKEHOT-IPOTHUBTYXKHUOLA, HE MPH-
xBarajyhn ucka3 ceemoka J{J[ (oueBnmarir)
300T passiiKe y HErOBUM HMCKa3UMa JaTHM
npes npBOCTENeHUM cynoM u npen ITpekp-
majunM cygoM y Cy6orunu. JIpyrocremnenu
Cy[ je, CylIpOTHO TOME, YTBPIHO Apyraduje
YHECHUYHO CTakhe U TO [ je TYKEHHU-IIPO-
TUBTYXXWJIALl TYXHUOLY-TIPOTUBTY>KECHOM 3a
Hapy4eHe " u3BeneHe panose mmiatuo 2.000
€Bpa U J1a je Ty)KUJall, Ca CBOjUM CHHOM 30-
paHOM, TY)KCHOM HAaHEO TEJECHE IOBpE/e
mo mraBu u teny 20. 8. 2018. roxune, 360r
KOJUX je OH HCTOT JlaHa 3aTPaXHO JIEKAPCKy
nomoh, Tprnieo ¢u3nuke GoyoBe M CTpax, a
yMameHa My je ¥ KHBOTHA aKTHBHOCT. JIpy-
ravyvje YUHEHUYHO CTamhE OJ] OHOT KOjH je
YTBPAHO HPBOCTEIICHH CyJ, APYrOCTEHEeHH
CyJl MOJKE J1a yTBPAX CaMO Ha OCHOBY IJIaB-
HE paclpaBe OJpKaHe Ipel Apyrocrere-
HHUM CyIOM, jep Kaja je HMpPBOCTEICHU CYJ
YHUEEHUYHO CTakhe YTBPAUO HA OCHOBY He-
MOCPETHO M3BEIEHHX J0Ka3a, HeMa yciIoBa
3a MperHayee PBOCTENEHe mpecyae. AKO
JIPYTOCTETICHH Cyql Halje 1a je mpBOCTEHEeHN
CyA TIOIPEIIHO OLEHHO MCKa3e MOjeAMHUX
CBEJOKAa M MCKa3e IMapHUYHHUX CTpaHaKa,
Ha YMjUM HMCKa3HUMa je 3aCHOBAO yTBpheme
0 KaKBOj OWTHO] YMH-CHHIIH, JIPYTOCTETICHU
CyA je AyXaH Ja M3BeIe JI0Ka3 HEHnocpen-
HMM CaCiyLIambeM CBEIOKa M MapHUYHUX
cTpaHaka Jia 6u GopMHUpao U y OLEHH JOKa-
3a 00pa3IOKHO COTICTBEHO YBEPLH-E.

[12] U3 HaBeaeHux pasziora, OCHOBaHO
Ce y PEBU3MjH TYXHOLA-IPOTUBTYKEHOT
yKa3zyje na je mpeuHadyjyhu npBocTeneHy
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Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

npecyay APYroCTENeHH CyA YYUHHO OWTHY
HOBpey openada MapHUYHOT MOCTYIKA, a
IITO je PEBU3HjCKH PA3JIOT MPONUCAH OJpe/-
6om ui. 407, ct. 1, T. 3. 3aKoHa O MapHUY-
HOM TOCTYNKy, uMajyhn y Bunmy na je Ta
HoBpea MocTynka Ouia o yTHIaja Ha JI0-
HOILICHE 3aKOHHUTE U MPABUIIHE OJTyKe

[...]

3PC3 ui. 82. u caen.

a) Y noriexy obaBe3ze o00e30ele-
ba MApHUYHUX TPOIIKOBA TY:KHOLA
ca cegumiteM Ha Bpuranckum neBu-
YaHCKHUM ocTpBHMa mnpocyhyje ce Ha
ocHoBy caap:xkuHe KonBenumje usme-
bhy KpameBune JyrociaaBuje u Benu-
ke Bpuranuje o ypehewy mehycoOne
nomohu y Bohemy mocrynka y rpa-
haHCKMM M TProBaukMM CTBapuMa Of
27. ¢pedpyapa 1936. ronune.

0) IIpema uia. 12, ct. 2. oBe KOH-
BeHIIMje, [P:KAB/baHU jedHe CTpaHe
YIOBOpHHUIIE KOjU MpeduBajy U3BaH Te-
puTOpHje Ipyre Ije je MocTynak y ToKy
Hehe Outun npunyhenu na najy obe3oe-
heme 32 napHUYHe TPOIIKOBE WJIH CYyI-
CKe TaKce y cJIy4ajy KaJa OHM IoCeayjy
Yy TOj TePUTOPUjU HEMOKPETHY MMOBH-
HY WJIH APYTy HMOBHHY KOja HHUje JaKo
NIPEeHOCHBA A KOja je HMOBHHA J0BO/bHA
3a nokpuhe 0BUX TPOIIKOBA U TAKCH.

Pewerse 1IAC 00 10. nosembpa 2022. —
4 I 7965/22 (IIC y beozpaoy)

U3 obpasznoocerva:

[1] TIpBoCTeneHUM pEUICHEM YCBOjeH
j€ 3axTeB TYXEHOT 3a 00e30eheme mapHuy-
HUX TPOILIKOBA Ia je o0aBe3aH TyXWiall Ja
ymiaté Ha uMme oOe30ehema HapHUYHHUX
TpoikoBa uzHoc of 1.000.000,00 nunapa y
JIETIO3UT TIPBOCTENEHOT Ccyla Y Poky ox 15
JlaHa O JaHa TIPHjeMa pelIemha U YII030peH
je Tyxwunan na he ce, ako y 0CTaB/bEHOM
POKY HE IOCTaBH JOKa3 Aa je YIUIaTHO 00e3-
Ocheme 3a mapHUYHE TPOIIKOBE, CMaTpaTu
na je Tyx0a noByueHa.

[2] BnaroBpemeHoM >kanboM Ty>KHIIaIl
no0uja HAaBEICHO peLIeHhe M3 CBHUX 3aKO-
HOM TIPONIMCAHUX pa3iora HaBoxehm ma je
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ucTo 3axBalieHO OMTHOM IOBPENOM oJpe/a-
0a mapHUYHOT TOCTyNKa U3 wi. 374, ct. 2,
T. 12. 3akoHa O NMAapHUYHOM IOCTYIIKYy T€
Jla Cyd HHje YTBPAMO Oa JIM TOCTOjH pPeIH-
npouurer n3melhy Bemmke Bpuranumje on-
HOCHO BpUTaHCKHX NEBHYAHCKUX OCTpBAa U
Perryonuke CpOuje y morteny obe3behema
MIAPHUYHUX TPOLIKOBA, a TY)KHJALl cMarpa
Jia je CyI NPWINKOM OUTy4HBama IOCYANO
Behu u3HOC Hero miTo je Tpebdarno, ma je mpe-
qioxno na [lpuBpenun amenmanuoHd Cyx
YKHHE 0KaJIOEHO pelleHe U NPEAMET BpaTh
IIPBOCTEIICHOM CyAy HAa IIOHOBHU ITOCTYIAK
WM 12 UCTO NPEUHAYH Y CMUCITY HKAIOCHUX
HaBojIa.

[3] Ucnuryjyhu npBocreneHo peuierme
y emucity wi. 386. u 402. 3akoHa 0 mapHUY-
HOM 1oCTynKy, [IpuBpennu anenanuonu cyq
je Harrao 1a je xanba Ty)KHOIla HEOCHOBAHA.

[-.]

[6] IIpema cramy y cnmcuMa, Ty KAl
je mana 30. 6. 2015. roguHe noxHeo TyxOy
KOJOM je Tpakuo Ja Cyd 00aBexke TYKEHOT
Ja My ucmiaty uzHoc ox 100.000,00 espa
ca mpumnaaajyhoM KaMaToM Ha OCHOBY Iyra
— KpaTKOpOYHE M103ajMHIIE.

[7] Tyxenu je Ha MPUIPEMHOM POUH-
wry npana 30. 11. 2015. ropune mpenso-
KHO 2 cyi 00aBexe TYXKUOLA Kao CTPAHO
MIPABHO JIMIIE J]a MPEIYjMU TPOIIKOBE OBOT
MOCTYIKA, @ HAa POYMIITY OAPKKAHOM JlaHa
18. 11. 2021. ronmuHe TY>KCHU je OMPEACITHO
U3HOC TpouIKoBa Ha u3Hoc ox 1.000.000,00
JIMHapa.

[8] Oskanbenum peremem MPBOCTENECHN
CYI je YCBOJHO 3aXTEeB TY)KEHOT 3a 00e30e-
heme mapHUYHMX TpOLIKOBa U obaBe3ao je
TY)KHOLA 1a Y JCHO3HUT MPBOCTEICHOT Cy/a
yiatu u3Hoc ox 1.000.000,00 nunapa nHa
nMme obesbehema MapHUYHUX TPOIIKOBA Yy
poKy ox 15 naHa M ynosopwo je Tyxuona aa
he ce cmarpatu na je Tyx0a MOBy4eHa aKo
TY)KWJIAll He JOCTaBH JIOKa3 Jia je yIUIaTHO
00e30eheme MapHUIHUX TPOLIKOBA.

[9] Omiyka mnpBoCTEnmeHOTr cyaa je
TIpaBUITHA.

[10] Haume, npema oxpendu wi. 12,
ct. 2. KonBennuje m3mely Kpamesune Jy-
rociasuje u Benuke Bputanuje o ypehemy
mehycobHe momohu y Bohemwy mocTynka y
rpa)aHCKMM M TPrOBa4yKHM CTBApHUMa Koje
Cy y Te4ajy WM Koje MOry OWTH y Teda-
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jy Tpel OJHOCHHM CYACKUM BIIACTHMa OJf
27. 2. 1936. romuHe, Ap’KaBJbAHU jeIHE
CTpaHe YrOBOPHHIE KOjU NpeduBajy W3BaH
TEpUTOpHje Jpyre IJe je MOCTYHaK y TOKY
nehe 6utn npunyhenn na najy obezdeheme
3a MapHUYHE TPOILIKOBE WM CYJCKE Takce y
CITydajy Kajia OHU TOCeNyjy Y TOj TEPUTOPH-
jU HEMOKPETHY MMOBHHY HJIH JIPYTy HMOBH-
Hy KOja HHje JIaKO MPEHOCHBA a Koja je UMO-
BHHA JI0BOJbHA 3a MOKpuhe OBHX TPOIIKOBA
U TaKCH.

[11] U3jamsaBajyhu ce mo Hanory cyza,
TY)KWJIAIl KA0 CTPAHO MPABHO JIMIIE Ca CEu-
IITeM Ha BPUTAaHCKMM JEBHYAHCKUM OCTp-
BAMa C€ W3jaCHUO Ja HE IOCEAyje HEemo-
KpEeTHY HIMOBHHY Ha Teputopuju PemyOnuke
CpOuje HATH je yKa3ao Ha MOCTOjame HEKE
JIpyre IMOBUHE y cMuciy wil. 12, ct. 2. Kon-
Bernuje mmehy Kpasmesune Jyrocmasuje n
Benuke bputanuje Ha ocHOBY koje Ou Ouo
ocnobohen mrahama obezdehema mapHUU-
HUX TPOILIKOBA.

[12] TyxeHu je 3aXTeB 3a HAKHAIy TPO-
IIKOBa MapHUYHOI' MOCTYIKA HCTaKao Oa-
FOBPEMEHO, jOII HA MPHUIPEMHOM DPOYHIITY
onpxanoM aana 30. 11. 2015. ronune, Tpa-
xehu uznoc ox 900.000,00 quHapa Ha uMe
o0e30ehema MapHUYHUX TPOIIKOBA, JOK je
Ha pouuIITy ojprkaHoMm gana 18. 11. 2021.
FOIMHE MPELU3UPA0 Taj U3HOC TPOLIKOBA Ha
1.000.000,00 gunapa.

[13] TIpaBuiaHO je mHPBOCTENCHU CYI
onpeauo nznoc ox 1.000.000,00 nunapa na
nMme o0e30ehema MapHUYHUX TPOIIKOBA Y
OBOM IIOCTYTNIKY MMajyhul y BHIY TPOIIKOBE
Koje je TykeHH Beh MMao y J0caJallmbeM
TOKY INOCTYIIKA M KOjH C€ OIHOCE Ha TPo-
IIKOBE TaKCE 3a OJ[TOBOP Ha TYXOy, TPOIIKO-
Be 00pa3NIOKeHUX IMOHECAaKa M 3acTylama
Ha OJP)KAHMM H HEOJP)KaHHM DPOYHIITHMA,
Kao ¥ TPOILIKOBE KOju he BepoBaTHO UMATH Y
JlaJbeM TOKY TOCTYIKa, a ¢Be To uMajyhu y
BUJTy OIPE/IeJbeHy BPEJHOCT IpeMETa CII0-
pa ox ctpane tyxwuona ox 100.000,00 eBpa.
O0pa3zinoxeme MPBOCTENICHOT Cya y Morlie-
JIy OJUTyKe O BHCHHHU H3HOCa 3a 00e30eheme
HNapHUYHUX TPOILIKOBA y CBEMY IPHXBaTa U
0Baj ¢y 0e3 morpede 3a MOHABJHABEM.

[14] ¥V ToMm cMmucity, cBU anOeHH HABO-
IV TY’KHOIIa C€ MCIOCTaBJbajy Kao HEOCHO-
BaHH, a OCEOHO HABOJM Y MOIVIE/y BUCHHE
n3HOCa 3a o00e30eheme MapHUYHUX TPO-
IIKOBA TC HABOJA Jia MPBOCTEICHH CYI HUjC
YTBP/AHO IOCTOjar-e PEHUIPOLHUTETA U3Me-
by Bemuxe bpuranuje n Peny6nuke Cpou-
je, a cBe Kon uyMmeHHLe Aa cy KpabeBuHa
Jyrocnasuja u Bennka bpruranuja 3akipydan-
ne Kousenuujy jour 1936. rogune kojom je
y wi. 12. perymucano obe3oelheme mapHUd-
HUX TPOIIKOBA, a K0je 0Jpende je MPUMEHHO
U TIPBOCTEICHU Cy/ HPHINKOM JIOHOLICHA
0KaJIOCHOT pelleka.

o]

HAIIOMEHA

Kanbenn cyn (ITAC), naxanoct, He
HaBOJW W3BOp MeljyHapoqHor yroBopa
KOjU TIPUMEYje Y KOHKPETHOM CITy4ajy.
TakaB mpuctyn uyam, uMajyhu y BUmy
KOHTEKCT — ped je o MelyyHaponHoM yro-
BOPY KOjH je 3akibydeH mpe ckopo 90
TOJIMHA, TE€ HErOBO IOCTOjare, OIHO-
CHO CaJIp)KHMHa, HE MpelcTaBjba HOTOP-
HY YHMICHHILYY. YTOJIMKO BpeIM HCTahn
na je Konsenmmja mmely KpaseeBune
JyrocnaBuje u Benuke bputanuje o
ypehewy melycodne nmomohu y Bohemy
MOCTyMKa y rpaljaHCKUM U TProBad4KUM
crBapuma ox 27. ¢ebpyapa 1936. ro-
muHe oOjaBibeHa y CrnyorcOeHum HO8U-
nama [KpameBune Jyrocmasuje] Op.
116-XXV on 26. 5. 1937. Hben Tekcrt
je JoCTymaH M Ha MHTEPHET CTPaHUIM
MunucrapctBa mpasie  https://www.
mpravde.gov.rs/files/Konvencija%20
0%20uredjenju%20medjusobne%20
pomoci%20u%20vodjenju%20
postupka%20u%?20gradjanskim%20
1%20trgovackim%20stvarima%20%20
(1).DOC (mpuctym 5. 3. 2024).

[pupenuo Jp Mapro C. Knexcesuh

BaHpeaHu npogecop [IpaBHor dakynrera
VYuusepsurera y Hosom Cany
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HUCITPABKA

VY mpukasy cyncke mpakce ayropa Mapka C. KnexxeBnha, o6jaBibeHOT
y cBecu 3/2023, 1119-1138, na crpanu 1138 gonuio je 70 TEXHUYKE TPEIIKe
y MpelioMy, TaKo IITO je HaKOH 00jaB/bCHE OJUTYKE YMETHYT JI€0 HerOBOT
koMeHTapa jeane apyre omnyke (BKC, 22. 5. 2023 — Pes 5505/21), o6jaBibe-
HOT y cBecnu 2/2023, 808-815.

OBUM IyTeM YPEIHHUIITBO C€ U3BUbABA ayTOPY U UMTAJIALITBY.
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OmoMuu U3 mpaBHEe IpaKce

SENTENCE 1IZ PRAKSE
DISCIPLINSKOG SUDA AKV

Pribavljanje klijentele preko
posrednika i teza povreda Kodeksa
— zabrana reklamiranja i zabrana
nelojalne konkurencije

Odredbe:

Cl. 241, st. 2, t. 37. i 42. Statu-
ta AKS, u vezi sa povredom pravila
br. 17.2.2., 17.2.3., 18.2.2. i 23.1.
Kodeksa profesionalne etike advokata.

Sentenca:

Podnosenje veceg broja tuzbi na
osnovu punomocdja pribavljenih putem
posrednika organizovanih u vidu udruze-
nja gradana i preko drugih fizickih lica,
pri ¢emu klijenti nisu li¢no angazovali
prijavljenog advokata da ih zastupa, niti
su pred njim izlozili svoj sluc¢aj, pred-
stavlja tezu povredu duznosti advokata i
ugleda advokature ¢ije izvrSenje zahte-
va adekvatnu disciplinsku sankciju radi
postizanja posStovanja pravila koja ure-

duju bavljenje advokatskim pozivom na
dostojan nacin.

Iz obrazlozenja:

U zavr$noj re¢i na disciplinskom pretre-
su odrzanom dana 20. 2. 2023. godine Di-
sciplinski tuzilac je izjavio da smatra da je
u toku postupka dokazano da je disciplinski
okrivljeni AA, advokat u Novom Sadu, uci-
nio teze povrede duznosti i ugleda advoka-
ture, kako je oznaceno u optuznom aktu, a
na osnovu dostavljenih dokaznih predloga,
pre svega na osnovu utvrdene veze izmedu
Udruzenja za zastitu prava gradana ,,Konac-
no resenje* sa prostorijama u Novom Sadu,
u ul. Jevrejskoj br. 23, koja veza je potvrde-
na dopisima Osnovnog suda u Novom Sadu,
uvidom u predmete oznacene u optuznici
na portalu Osnovnog suda u Novom Sadu,
kao i iskaza gradana koji su dali svoju pu-
nomo¢ u Novom Sadu, u ul. Jevrejskoj br.
23, u privrednom drustvu AD ,,Podunavlje*
sa sedistem u Beocinu i na Pravnom fakul-
tetu u Novom Sadu, pri ¢emu nisu imali
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Glasnik Advokatske komore Vojvodine, br. 4/2023.

informaciju o tome ko ¢e ih zastupati, da ¢e
biti podneta tuzba, ni kome su potpisali pu-
nomo¢, iz ¢ega jasno proizlazi zakljucak da
je optuzeni koristio posrednike za pribavlja-
nje punomodja i tako izvrSio disciplinske
prestupe za koje se tereti.

Disciplinski okrivljeni u svom izjasnje-
nju od 2. 12. 2021. godine istakao je da
se u Jevrejskoj ulici u Novom Sadu nalazi
viSe pravnih lica, ali ne i Udruzenje gradana
,,Konac¢no reSenje”, ve¢ da je isto na adresi
Veselina MasleSe br. 20 u Novom Sadu, te
je nadalje izjavio da su klijenti koje zastupa
u postupcima protiv EPS-a bili njegovi stari
klijenti koji su pozvali svoje komsije i prija-
telje da se prijave za zastupanje. U nastavku
je naglasio da njegov rad na ovoj tematici
traje oko tri godine, da su presude osnovnih
sudova bile pozitivne i odatle potice veliki
broj predmeta u navedenoj materiji. Negirao
je da je zakupio bilo kakav lokal u Jevrej-
skoj ulici, kao i da se punomocja potpisuju
blanko i van kancelarije, a napomenuo je i
da je sve tuzbe povukao nakon objavljiva-
nja pravnog shvatanja Vrhovnog kasacionog
suda donetog dana 16. 9. 2021. godine.

Veée Disciplinskog suda AKV po izvo-
denju svih dokaza utvrdilo je da je disci-
plinski okrivljeni u periodu od juna 2021.
godine, pa do oktobra 2021. godine, priba-
vljao klijentelu preko posrednika, koji su ga
reklamirali pronalaze¢i klijente i dajuci im
njegova punomocja na potpis i to u Novom
Sadu, u ul. Jevrejskoj br. 23, ili posrednika
koji su odlazili u privredno drustvo AD ,,Po-
dunavlje” u Beo€inu i na Pravni fakultet u
Novom Sadu, i tom prilikom predavali gra-
danima punomocdja optuzenog da ih potpisu,
nuded¢i im da ¢e ih AA besplatno zastupati
i podneti tuzbe protiv ,,EPS Snabdevanje*
radi povracaja, kroz racun za utroSenu elek-
tricnu  energiju, neosnovano naplac¢enog
iznosa pod nazivom troSak garantovanog
snabdevaca, da bi zatim disciplinski optu-
Zeni preuzimao potpisana punomodja i ista
prilagao uz tuzbe koje su predavane Osnov-
nom sudu u Novom Sadu, a da stranka (tuzi-
lac) nije licno trazila od njega da je zastupa
u svojstvu punomoc¢nika iz reda advoka-
ta, da pred njim nije iznela svoj problem i
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potpisala punomocje, niti mu poverila svoj
slucaj.

Disciplinski sud je u celosti poklonio
veru sasluSanim svedocima C¢iji iskazi su
konstatovani na zapisnicima o prikupljanju
dodatnih obavestenja, s obzirom na to da su
u bitnom identi¢ni, prvenstveno u smislu da
punomo¢ nije potpisana u kancelariji pri-
javljenog advokata, ve¢ da je to bilo ili na
njihovom radnom mestu ili u nekom lokalu
u pasazu u Jevrejskoj ulici u Novom Sadu
gde se nalazilo vise lica, medu kojima nije
bio prisutan AA. Ime disciplinski okrivlje-
nog im nije bilo poznato, tj. nisu znali ko ¢e
im navodno omoguciti vraéanje novca u po-
stupcima protiv EPS-a, o ¢emu su pojedini
od njih informisani i putem flajera koje su
pronasli u postanskom sanducetu, a na ko-
jem je bilo naznaeno pomenuto udruzenje
gradana u Jevrejskoj ulici, kao i putem zale-
pljenih obavestenja na banderama u Kacu na
kojima je stajalo da su godinama unazad od
strane EPS-a nezakonito napladivani pojedi-
ni iznosi, te da svoja prava mogu da zastite
tako $to ¢e do¢i na navedenu adresu, u lokal
u kojem se tada nalazilo sporno udruzenje.

Kodeksom profesionalne etike advokata
u pravilima br. 17.2.2. i 17.2.3. propisano
je da ¢e se smatrati da advokat krsi zabra-
nu reklamiranja, narocito kada organizuje ili
koristi usluge posrednika, agenata ili trecih
lica koji ga reklamiraju, a narocito kada u tu
svrhu dogovara upucivanje klijenata sa lici-
ma u pritvoru ili zatvoru i licima zaposlenim
u policiji, sudu, tuzilastvu, upravi i drugim
organima vlasti, kao i ako daje drugome
svoje posetnice ili blanko punomodja radi
dalje raspodele potencijalnim klijentima.

Pravilom br. 18.2.2. Kodeksa odredeno
je da ¢e se smatrati da advokat pribegava
nelojalnoj konkurenciji, naro€ito kada ge-
neralno ili mimo uslova predvidenih ovim
Kodeksom nudi besplatno zastupanje ili
zastupanje za nagradu nizu od one koja je
propisana advokatskom tarifom, dok je pra-
vilom br. 23.1. regulisano da advokat treba
da nastoji da stranka licno pred njim iznese
problem, izjavi da mu slucaj poverava i pot-
pise punomodje.
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Vodeéi racuna o tome da je okrivljeni
oglasen odgovornim za opisane teze povre-
de duznosti advokata i ugleda advokature,
izreCena mu je nov¢ana kazna u maksimal-
nom iznosu od 540.000,00 dinara uz obave-
zu naknade troskova postupka, a sve to uz
uvazavanje olakSavajuce Cinjenice da AA
do sada nije disciplinski osudivan, pa ¢e se
prema stanoviStu Disciplinskog suda i sa
ovakvom sankcijom, umesto merom trajnog
brisanja iz imenika, kako je to trazeno od
strane Disciplinskog tuzioca AKV, delovati
da disciplinski osudeni ubuduée ne ¢ini iste
ili sliéne povrede duznosti advokata.

Presuda Disciplinskog suda AKYV,

posl. br. Disc.10/22 od 20. 2. 2023.

potvrdena presudom Disciplinskog suda

AKS posl. br. 10/23, od 3. 6. 2023. godine

Pribavljanje klijentele preko
posrednika i teza povreda Kodeksa
— zabrana reklamiranja i zabrana
nelojalne konkurencije

Odredbe:

ClL 241, st. 2, t. 37. i 42. Statu-
ta AKS, u vezi sa povredom pravila
br. 17.2.2, 17.2.3., 18.2.2. i 23.1.
Kodeksa profesionalne etike advokata.

Sentenca:

Angazovanje posrednika preko kojih
su pribavljana potpisana punomocja za
zastupanje na osnovu kojih su nepo-
sredno nakon toga pokretani parni¢ni
postupci, bez da su klijenti znali ko ih
uopste zastupa, niti su svoj pravni pro-
blem li¢no izneli advokatu koji ih pri
tome nikada nije ni upoznao, predstavlja
izvrSenje teze povrede duznosti advoka-
ta i ugleda advokature, ¢ime se narusava
dignitet advokatske profesije i osnov je
za disciplinsko kaznjavanje.

Iz obrazlozenja prvostepene presude:

Disciplinski tuzilac je u svojoj zavr$noj
reci istakao da smatra da je tokom disciplin-
skog postupka na nesumnjiv nacin utvrde-
na odgovornost disciplinski optuzene AA,

advokata u Novom Sadu, da je izvrSila teze
povrede duznosti advokata, s obzirom na to
da je pribavljala klijente preko posrednika,
nakon Cega je tako dobijenu dokumentaci-
ju predavala u sud, da su svi ispitani tuzi-
oci koje je zastupala u ozna¢enim predme-
tima dali istovetne izjave da su punomoc¢ i
potrebne priloge potpisivali i dostavljali u
Novom Sadu, u Jevrejskoj ulici, u nekom
udruzenju gradana, da nisu bili upoznati ko
je advokat koji ¢e ih zastupati, niti kada ¢e
biti obavesteni o toku parnice.

Nadalje je naveo da je AA na disciplin-
skom pretresu prilikom svog sasluSanja ne-
girala da ima bilo kakve veze sa ovim pred-
metima, da ona nije pisala tuzbe, potpisivala
iste ili ucestvovala u bilo kakvim procesnim
radnjama, ve¢ da se to sve odnosi na njenog
kolegu BB, advokata u Novom Sadu, sa ko-
jim povremeno radi.

Medutim, nakon uvida u parni¢ne pred-
mete dostavljene od strane Osnovnog suda
u Novom Sadu, tuzilac smatra da je jasno
da je ista vrlo dobro znala kako su predme-
ti zapoceti i vodeni, jer su tuzbe podnosene
kao zajednicki inicijalni akt optuzene i BB,
sa punomoc¢jem gde su oboje oznaceni kao
punomocdnici, a, takode, i podnesci kojima
se povlace navedene tuzbe su sa memoran-
dumom oba advokata, pri ¢emu su i reSenja
o povlacenju tuzbe naslovljena na njih dvo-
je. Na kraju, Disciplinski tuzilac je ukazao
posebno na predmet Osnovnog suda u No-
vom Sadu posl. br. P.../21 u kojem je okri-
vljena dana 4. 11. 2021. godine neposredno
pristupila na roc€iste, Sto dokazuje tvrdnju da
je bila upucéena o ¢emu se tu radi i da nije
govorila istinu kada je iznosila odbranu.

U svom pisanom izjaSnjenju AA navodi
da nije ni u kakvoj vezi sa Udruzenjem za
zastitu prava gradana ,Konacno reSenje”,
koje inace spada u dobrovoljne, nevladine i
nedobitne organizacije zasnovane na slobodi
udruzivanja fizi¢kih ili pravnih lica, te da je
ono osnovano radi unapredivanja zajednic-
kog ili opsteg cilja koji nije suprotan Ustavu
i zakonu. Dalje, naglasava da ona ne moze
biti odgovorna za bilo Sta §to ovo udruze-
nje radi, kao i da kao advokat nema profil
na drusStvenoj mrezi ,,Facebook® i da na taj
nacin nikoga nije pozivala. O predmetima
protiv EPS-a saznala je od kolege BB, koji
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se time bavi od 2016. godine, kao i to da je
prvu pravnosnaznu presudu u korist tuzioca
doneo Visi sud u Novom Sadu u maju 2021.
godine, nakon ¢ega se mogao osnovano oce-
kivati uspeh u ovoj vrsti sporova.

O saradnji sa kolegom BB, disciplinski
okrivljena je navela da sa njim saraduje jo$
od pripravni¢kih dana i da se u 70 % Sto
njenih, Sto njegovih predmeta, nalaze pu-
nomocja gde su oboje navedeni kao pravni
zastupnici. U odnosu na tuzbe, AA je izne-
la ¢injenicu da anonimni podnosilac prijave
ocigledno nije uocio da tuzbe nisu snabde-
vene njenim pecatom i potpisom, a sve iz
razloga jer se ona bavi uglavnom radnim
pravom, negiraju¢i da ona, odnosno BB po-
seduju blanko punomocdja, kao i da ih kori-
ste u praksi, upravo zbog stranaka, kako bi
isti bili upoznati sa onim zbog ¢ega konkret-
no ovlaséuju advokata.

Disciplinski okrivljena je u svom izja-
$njenju istakla i to da se u ovoj vrsti pred-
meta klijenti lako pridobijaju i da u tim slu-
Cajevima kada jedan klijent dode on za so-
bom povuce bar jos pet klijenata, Sto je i li¢-
no dozivela kao mlad advokat u postupcima
protiv Nacionalne sluzbe za zaposljavanje, a
da pri tome nijednog klijenta nije stekla na
nac¢in koji ne dolikuje advokaturi. Na kra-
ju, iznela je stav da je prijava podstaknuta
sujetom, revoltom zbog li¢nog neuspeha ili
privatnih problema i da nema nikakve veze
sa onim od ¢ega se advokatura brani.

Disciplinski sud AKV je na osnovu svih
izvedenih pisanih dokaza i ocene iznete od-
brane utvrdio da je disciplinski optuzena
sposobna da shvati znacaj svog dela i da
upravlja svojim postupcima, svesna Svog
dela, Cije izvrSenje je htela, u vremenskom
periodu od juna 2021. godine, pa do oktobra
2021. godine, pribavljala klijentelu preko
posrednika — Udruzenja za zastitu gradana
»Konacno resenje”, koji su je reklamirali
pronalaze¢i klijente i daju¢i njenu punomo¢
tako pribavljenim klijentima na potpis, sve
to u prostorijama udruzenja na adresi Novi
Sad, Jevrejska br. 23, nude¢i im prethodno
da ¢e ih okrivljena besplatno zastupati kao
tuzioce u sporu protiv EPS — Snabdevanja,
radi povracaja neosnovano naplac¢enog izno-
sa kroz racun za struju, pod nazivom trosak
garantovanog snabdevaca, koje punomoci je
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ista kasnije preuzimala, a na kojima je bila
navedena kao advokat zajedno sa BB.

Prilikom predaje tuzbi disciplinski okri-
vljena uz svaku tuzbu prilozila je prethodno
potpisana punomocdja prikupljena uz anga-
zovanje posrednika i na taj nacin se legiti-
misala kao punomo¢nik imenovanih tuzila-
ca, a da pri tome nije imala li¢ni kontakt sa
imenovanim klijentima, koji pred njom nisu
izneli svoj problem, niti joj neposredno po-
verili svoj slucaj.

Postupajuée veée je odbranu ocenilo
kao sracunatu na izbegavanje odgovornosti,
s obzirom na to da je u suprotnosti sa ve-
rodostojnim materijalnim dokazima, te je,
stoga, nije moglo prihvatiti.

U prilozenim punomoc¢jima decidirano
stoji da je okrivljena, pored BB, ovlas¢ena
za zastupanje klijenta (potpisnika punomo-
¢i), 1 to konkretno u predmetima protiv JP
EPS, $to nesumnjivo potvrduje i Cinjenica
da je u jednom od ovih predmeta u kojem je
na identi¢an nacin pribavljen klijent, a radi
se o predmetu Osnovnog suda u Novom
Sadu posl. br. P.../21, AA li¢no i pristupila
na rociSte za glavnu raspravu.

Kodeksom profesionalne etike advokata
u pravilima br. 17.2.2. i 17.2.3. propisano
je da Ce se smatrati da advokat krSi zabra-
nu reklamiranja, narocito kada organizuje ili
koristi usluge posrednika, agenata ili tre¢ih
lica koji ga reklamiraju, a narocito kada u tu
svrhu dogovara upucivanje klijenata sa lici-
ma u pritvoru ili zatvoru i licima zaposlenim
u policiji, sudu, tuzilastvu, upravi i drugim
organima vlasti, kao i ako daje drugome
svoje posetnice ili blanko punomodéja radi
dalje raspodele potencijalnim klijentima.

Pravilom br. 18.2.2. Kodeksa odredeno
je da ¢e se smatrati da advokat pribegava
nelojalnoj konkurenciji, naroCito kada ge-
neralno ili mimo uslova predvidenih ovim
Kodeksom nudi besplatno zastupanje ili
zastupanje za nagradu nizu od one koja je
propisana advokatskom tarifom, dok je pra-
vilom br. 23.1. regulisano da advokat treba
da nastoji da stranka li¢no pred njim iznese
problem, izjavi da mu slu¢aj poverava i pot-
pise punomodje.

Prilikom odmeravanja vrste i visine
disciplinske sankcije, vece je prihvatilo
predlog Disciplinskog tuzioca AKV da se



Sentence iz prakse Disciplinskog suda AKV, str. 1507-1513.

okrivljenoj izrekne nov¢ana kazna, tako da
je Disciplinski sud imao u vidu raniju disci-
plinsku neosudivanost optuzene, te joj je iz-
re¢ena novcéana kazna u minimalnom iznosu
od 270.000,00 dinara uz obavezu placanja
troskova postupka.

1z obrazlozenja drugostepene presude:

Vec¢e Disciplinskog suda AKS posebno
je cenilo ¢injenicu da okrivljena nije pod-
nela disciplinsku prijavu protiv BB na ¢ijem
se zajednickom punomodju nalazi i njeno
ime, a koje navode je AA iznela na disci-
plinskom pretresu odrzanom dana 7. 10.
2022. godine, tvrde¢i da o tome niSta nije
znala i da se njeno ime na istom naslo kao
posledica ranije otkucanog punomodja (tzv.
matrice), a na ¢emu se insistira i u zalbi.
Ako je okrivljena smatrala da je njeno ime i
prezime kao advokata zloupotrebljeno, mo-
rala je da, takode, blagovremeno reaguje, tj.
da obavesti parni¢ni sud pred kojim su pred-
metni postupci vodeni bez njenog znanja, a
u njeno ime kao punomocnika stranaka, a
Sto nije ucinila, te je zalba u celosti odbijena
kao neosnovana.

Presuda Disciplinskog suda AKYV,

posl. br. Disc. 9/22 od 24. 2. 2023.

potvrdena presudom Disciplinskog suda

AKS, posl. br: 9/23 od 3. 6. 2023. godine

Nedoli¢no ponasanje prema
drugom advokatu, advokatskom
pripravniku, protivnoj ili svojoj
stranci, sudu, svedoku, vestaku,
sudskom tumacu ili u¢esniku

u postupku koji ima svojstvo
sluzbenog lica

Odredba:

Cl. 241, st. 2, t. 14. Statuta AKS,
u vezi sa povredom pravila br. 42.2.
Kodeksa profesionalne etike advokata.

Sentenca:

Iznosenje uvredljivih li¢nih sudova
i ocena od strane advokata o protivnoj
stranci u sudskom postupku predstavlja
tezu povredu duznosti advokata, imajuci
u vidu da advokat prema suprotnoj stran-

ci treba da se ophodi odmereno i uétivo,
ali ne i1 po cenu ostavljanja utiska kole-
bljivosti, popustljivosti ili neodlu¢nog
zastupanja prava i interesa klijenata.

Iz obrazlozenja:

Disciplinski okrivljena AA, advokat
u Novom Sadu, postupajuc¢i pred Prvim
osnovnim sudom u Beogradu u predme-
tu posl. br. P2.../18, ponasala se nedoli¢-
no prema protivnoj stranci tako §to je, kao
punomoc¢nik tuzioca — protivtuzenog u tom
sporu, dana 24. 4. 2021. godine uputila
podnesak koji je pomenuti sud primio 12.
5. 2021. godine, a u kome je za protivhu
stranu — tuzenu — protivtuzilju, BB iz Beo-
grada, iznela: ,,Tuzena pati od evidentnog
psihopatskog poremecaja licnosti, te nije u
mogucénosti da spozna nepravi¢nost i osno-
vanost svog potrazivanja...”, pri ¢emu je
bila sposobna da shvati znacaj svog dela i
da upravlja svojim postupcima, bila svesna
svog dela, htela njegovo izvrSenje i bila sve-
sna da je delo zabranjeno.

Takode, u podnesku od 24. 4. 2021. go-
dine disciplinski okrivljena je navela: ,,U
ovom postupku je u viSe navrata dokazano
da se tuzena sluzi lazima u vezi sa €injeni-
cama o strankama u postupku i njihovom
braku i da je patoloski manipulator. Jedan
od dokaza tome dostavljen je upravo u pod-
nesku njenog punomocnika, podnesak od
5. 3.2019. godine, gde se vidi da je BB na
prevaran nacin zelela da pribavi dokaz o tu-
zioCevoj zaradi, sluze¢i se lazima, da joj to
trazi Republicki zdravstveni fond osiguranja
u Republici Srbiji.*

Uvidom u kopiju zapisnika sa glavne ra-
sprave koja je odrzana pred Prvim osnov-
nim sudom u Beogradu dana 15. 3. 2021.
godine u postupku posl. br. P2.../18 Disci-
plinski sud je utvrdio da je na strani 3. u
treéem pasusu punomoc¢nik tuzioca, ovde
disciplinski okrivljena, istakla da se iz iz-
vestaja lekara specijaliste koji je zaprimljen
na danas$njem rocCiStu ne moze izvesti za-
kljucak o zdravstvenom stanju tuzene, vec
se okolnost eventualne nesposobnosti za rad
i ukupnog zdravstvenog stanja tuZzene moze
dokazati drugim dokaznim sredstvima iz
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kojih ¢e jasno proizlaziti navedene okol-
nosti i to pre svega vestatenjem, na osno-
vu ¢ega je Disciplinski sud utvrdio i doneo
zakljucak da se lekarska dokumentacija na
koju se AA poziva u svojoj odbrani zapravo
odnosila na radnu sposobnost podnosioca
disciplinske prijave, a ne na njeno zdrav-
stveno stanje iz kojeg bi proizlazilo da ista
pati od evidentnog psihopatskog poremeca-
ja liénosti i da nije u moguénosti da spozna
nepravicnost i osnovanost svog potraziva-
nja, te da se sluzi lazima u vezi sa Cinje-
nicama o strankama u postupku i njihovom
braku i da je patoloski manipulator.

Disciplinsko vece nije prihvatilo odbra-
nu disciplinski okrivljene u delu u kojem
je tvrdila da je disciplinska optuznica neo-
snovana, te da ono $to je iznela u podnesku
nije njen licni stav i da nije imala nameru da
uvredi suprotnu stranu.

Na osnovu utvrdenog Cinjeni¢nog sta-
nja, a koje proizlazi iz sadrzine podneska
koji je sacinila disciplinska okrivljena, iz
navoda njene odbrane, te iz sadrzine kopi-
je zapisnika sa rocista odrzanog dana 15. 3.
2021. godine pred Prvim osnovnim sudom u
Beogradu u postupku posl. br. P2.../18, Di-
sciplinski sud smatra da se u radnjama AA
sticu svi elementi predmetne teze povrede
duznosti advokata i ugleda advokature.

Pravilom br. 42.2. Kodeksa profesional-
ne etike advokata propisano je da advokat
treba prema suprotnoj stranci da se ophodi
odmereno i uctivo, ali ne i po cenu osta-
vljanja utiska kolebljivosti, popustljivosti,
ili neodluénog zastupanja prava i interesa
klijenta.

Pri odmeravanju vrste i visine sankcije
Disciplinski sud je cenio ¢injenicu da je di-
sciplinski okrivljena upisana u imenik AKV
kao advokat od 2018. godine, te je ovu Ci-
njenicu cenio kao olakSavajuéu okolnost i
izrekao joj je nov€anu kaznu u minimalnom
iznosu od 270.000,00 dinara uz obavezu
snosenja troskova postupka.*

Presuda Disciplinskog suda AKV

posl. br. Disc.1/22 od 18. 3. 2022.

potvrdena presudom Disciplinskog suda

AKS, posl. br. 10/22 od 22. 10. 2022.

godine
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ZadrZzavanje novca naplacenog
za rafun stranke

eredba:
Cl. 241, st. 2, t. 19. Statuta AKS.

Sentenca:

Advokat ¢ini tezu povredu duzno-
sti kada od klijenta naplati celokupne
dosudene troskove parni¢nog postupka,
koji ukljucuju i iznose priznate na ime
sudskih taksi, a o ¢emu nije postojala
prethodna saglasnost zastupane stranke,
niti bilo kakav dogovor koji bi dozvo-
ljavao takvo, po pravilu, neosnovano
zadrzavanje novca koji, inace, ne ulazi u
obracun advokatske nagrade.

Iz obrazlozenja:

Disciplinski okrivljena AA, advokat
u Novom Sadu, sposobna da shvati znacaj
svog dela i da upravlja svojim postupcima,
dana 6. 11. 2019. godine, naplatila je od BB
iz Novog Sada troskove sudskog postupka
vodenog pred Visim sudom u Novom Sadu,
u predmetu posl. br. P.../17, u kojem ju je
zastupala u svojstvu tuzilje, a protiv tuzenog
Grada Novog Sada, i to u ukupnom iznosu
od 550.518,15 dinara, u koji je ukljucen i
troSak takse na prvostepenu presudu u iz-
nosu od 97.500,00 dinara i takse na odgo-
vor na zalbu u iznosu od 48.750,00 dinara,
te je tako naplacen novac za racun stranke
za navedene takse zadrzala i isti nije upla-
tila Visem sudu u Novom Sadu u ime BB
kao taksenog obveznika, ¢ime je izvrsila
predmetnu tezu povredu duznosti advokata
i ugleda advokature.

1z sadrzine presude Viseg suda u Novom
Sadu posl. br. P.../17 od 28. 5. 2019. godine
Disciplinski sud AKV utvrdio je da je Grad
Novi Sad kao tuzeni, obavezan da BB, kao
tuzilji, isplati iznos od 10.673.466,00 dinara
sa zakonskom zateznom kamatom pocev od
28. 5. 2019. godine, pa do isplate, kao i da
joj naknadi troskove postupka u iznosu od
606.205,00 dinara.

1z teksta presude Apelacionog suda u
Novom Sadu posl. br. Gz.../19 od 3. 9.
2019. godine postupajuce vece je konstato-
valo da je zalba tuzenog Grada Novog Sada
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delimi¢no usvojena, kako u pogledu visine
glavnog duga koji je potvrden u iznosu od
7.880.575,72 dinara, a odbijen u preosta-
lom delu od 2.792.890,27 dinara, tako i u
delu troskova postupka koji su, sa prvobit-
no dosudenih 606.205,00 dinara, snizeni na
524.611,00 dinara sa zakonskom zateznom
kamatom od dana izvr$nosti presude pa do
isplate.

Iz priznanice od 14. 11. 2019. godi-
ne, izdate od strane disciplinski okrivljene,
utvrdeno je da je AA dana 14. 11. 2019. go-
dine od BB - tuzilje i podnosioca disciplin-
ske prijave primila iznos od 13.000 evra u
dinarskoj protivvrednosti, a §to predstavlja
ugovorenih 20 % na ime dodatne nagrade u
predmetu Viseg suda u Novom Sadu posl.
br. P.../17, okondanog dana 28. 5. 2019.
godine donoSenjem prvostepene presude,
delimi¢no preinacene odlukom Apelacionog
suda u Novom Sadu od 3. 9. 2019. godine,
te da je AA za zastupanje u ovoj pravnoj
stvari u potpunosti ispla¢ena i da prema BB
nema bilo kakvih daljih potrazivanja.

1z naloga za prenos od 6. 11. 2019. go-
dine uocava se da je BB, na ime troskova
sudskog postupka, na tekuéi racun prijavlje-
ne AA uplatila iznos od 550.518,15 dinara.

Iz opomena Viseg suda u Novom Sadu
posl. br. P.../17 od 19. 9. 2019. godine i
23. 3. 2021. godine za placanje sudske tak-
se, vidi se je da je BB, u ovom postupku
obavezana na placanje takse na prvostepenu
presudu u iznosu od 97.500,00 dinara i takse
na odgovor na zalbu u iznosu od 48.750,00
dinara.

Iz sporazuma o dodatnoj nagradi od
12. 6. 2017. godine, zakljucenog izmedu
advokata AA, kao punomo¢nika, i BB, kao
stranke, utvrdeno je da je ugovorena dodat-
na nagrada u pausalnom iznosu, i to u visini
od 30 % od naknade koju ¢e BB eventualno
ostvariti nakon pravnosnaznosti presude.

Disciplinski sud je misljenja da su na-

logi¢ni i kontradiktorni prilozenoj pisanoj

dokumentaciji. Naime, Cinjenica je da je AA
izdala priznanicu od 14. 11. 2019. godine,
iz koje je utvrdeno da je pomenutog datuma
od BB primila iznos od 13.000 evra u dinar-
skoj protivvrednosti, a koji iznos zapravo
predstavlja ugovorenih 20 % na ime dodatne
nagrade advokatu u predmetu Viseg suda u
Novom Sadu posl. br. P.../17, te da je AA
navedenom isplatom u potpunosti izmire-
na, odnosno da prema BB nema bilo kakvih
potrazivanja. Upravo ova priznanica opovr-
gava tvrdnju disciplinski okrivljene da je, s
obzirom na to da je od strane BB oSte¢ena
za 6.600 evra, BB iz tog razloga i pristala da
sama plati sudske takse.

Takode, ¢injenica da je AA nakon prije-
ma disciplinske prijave i poziva za izjasnje-
nje na nju od 24. 6. 2021. godine izvrsila
uplatu razrezanih taksi, o ¢emu je njen bra-
nilac VV, advokat u Novom Sadu, dostavio
dokaze u vidu dva naloga za uplatu sa da-
tumima 15. 9. 2021. godine i 16. 9. 2021.
godine, ukazuje suprotno navodima AA o
postojanju dogovora da BB li¢no plati spor-
ne takse.

Odlucujuéi o vrsti i visini disciplinske
sankcije, postupajuce vece je, iako je Disci-
plinski tuzilac AKV u zavrsnoj reci trazio da
se zbog osude za istovrsnu tezu povredu du-
znosti advokata AA izrekne mera brisanja iz
imenika advokata AKV na period od jedne
godine, ipak donelo odluku o nov€anom ka-
znjavanju okrivljene u iznosu od 350.000,00
dinara uz obavezu da naknadi troSkove di-
sciplinskog postupka, pri ¢emu je od oteza-
vajucih okolnosti vodeno racuna o tome da
je imenovana ve¢ pravnosnazno disciplinski
osudena presudom Disciplinskog suda AKV
posl. br. Disc.7/21 donetom dana 30. 9.
2021. godine na nov¢anu kaznu u iznosu od
400.000,00 dinara.

Presuda Disciplinskog suda AKYV,

posl. br. Disc. 26/21 od 15. 6. 2022.

potvrdena presudom Disciplinskog suda

AKS, posl. br. 11/22 od 22 .10. 2022.

godine

CeHntenne npupeauu 3apasko Jocuh,
Jbuspana Byjosuh u XKespko Kounh,
ansokaru y HoBom Cany
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IIpuxas xmure

Topan I1. Unuh

Yuusepsutet y beorpany, [IpaBau dakynret

KOMEHTAP KPUBUYHHUX JIEJIA ITPOTHB HMOBHHE

Hrop Bykosuh
Cuayx0enu rinacHuk, 2023.

Hako je TokoMm apyre nonoBuHe XIX Beka ckopo JBe AeLeHuje O1o cyanja
KacanmoHnor cyza, o1 Kojux je IeBeT rofinHa MpOBEO Ha MECTY MpeACeIHUKa,!
ume np Hukone Kpctuha HHje ofBuIe MO3HATO Y MpaBHUYKO] mpodecuju. 3a
pasiuKy OJ MpaBHUKA, MCTOPUYApPHMa HHjEe MPOMAaKIa PYKOIHMCHA 3a0CTaB-
ITHHA, OJHOCHO JTHEBHHUKE 3a0eneike koje je ap Kpcruh ocraBmo Cprickoj
KpaJbeBCKOj akazeMuju.> [IpUIMKOM FbHXOBOI YHTabha TEIIKO j€ OCI000IMTH
Cce yTHCKa Ja WX OTKYyIajuMa II0 TacTaTypu OeNeXH NPOHHUIJBUBH XPOHH-
yap BPEMEHa CAJIAllheEr, a He HEKO KOjH, naBHe 1864. rojuHe, MKPUITyTaBUM
MIepoM 3almcyje Aa ce 3aKOHH JOHOCE HaBpaT-HaHOC U JIa ce IOHAIIaMo Kao 1a
CMO CBM HajreHHjaJTHU]H JbYJIH jep Ce CBE pajid y MOCICAkEe MarHOBeHE 03

! Byneruh, A., Jaromquh, M. (2005). ,ITIpearosop®, y: Kpcruh, H. (2005). Jnesnux.
Tpusaitnu u jasnu scusoid I, (mpup. A. Bynetuh, M. Jaronuh). beorpan: 3aBox 3a yubenn-
Ke U HacTaBHA CPENCTBa, 6.

2 A uuje vu npodecopy Crnobonany Josanosuhy koju je Kpcruhese Mmemoape kopu-
CTHO Kao jeiaH 07l U3BOpa 3a Kwury /pyea enada Munowa u Muxauna. C 0631upom Ha TO 1a
U3BOp HUje Ha oAroBapajyhu HaYnMH HaBeleH, He Tpeba aa uynu mro ce Heka Kpcruhesa 3a-
nakama 0 KHexeBuMa Mutorry n Muxaniy, kpajbeBuMa Munany u Anekcanapy, KpasbHIH
Haramuju, Munusojy [lerpoBuhy brasnasiy u Jopany Puctuhy, MOry y9WHHUTH MO3HATUM
yurtaony JoBanosuhe kmure. Ibid., 9, 10 u 12; Hoprosuh, M. (2016). ,,Huxona Kpcruh
OTtkpuBenn uHcajnep®, y: boprosuh, M. (2016). Tpazeduja jeonoZ napooa. llita wyoe y
Cpbuju nazonu 0a paoe ipoiius cede. beorpan: JI1 Ciry:xOenu rmacHuk, 149.
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pasmunubama. Kperuh 3amaxa i1a ce »KUBU Y CTPaxOBUTO] CHPOTHIGH, a Ca TaKO
OCHpPOMAIIEHUM HapoJIOM He Jia ce HuuTa 3anodetd. Kpange ce MHoro, na rpa-
haHu camu Hy/le HOBAIl OIIITHHH []a CArpajie arcaHe u Ja ce OBO 3710 cy30uje.’

Ocyhen Ha ocmoromunimy pobOujy 300T 3aBepe 3a NMpUIPEMame aTeH-
Tata Ha Kpajba Munana, {umutpuje Muta Llenuh y onucuma cBor TaMHOBamba
y Kanemermanckoj TBphaBu y Apyroj molIOBUHHM CEIAMAECETHX M IOYETKOM
ocamzaecetux ronuHa XIX Beka M3HOCH ofapeljeHa 3amaxama Koja JOHEKIe
Hyle o0jallllbee 32 paciupoCTpameHOCT kpahe y 1o moOa. Llenuh OGenexwu
na ocyheHuk

,»-..FIMa TOJIMKO pa3yMa Jia BHJU: Ja jé OH Mame 370 YIMHUO YKPABIIH JBE OKe
KyZieJbe, HO IeroBe cyhaje mpoaas My kyhy, 3eMiby M CBe, U M3arHaB My €Iy
1 JKEHy Ha cokak aa mpoce. OH He 3HA Jja HAyyHO Ae(HHUIIC IITa je TO COIl-
CTBEHOCT, aJIi OH MMa OYM 712 BUJH J1a U HErOBY U HEroBe JIeIle COICTBEHOCT
HE TOIITYjy OHAKO UCTO KAO IITO OH HHUj€ MOLITOBAO COMCTBEHOCT KOoMIIHje.

be3 003mpa Ha Bpeme Koje HAC JEIH O] 9acOoBE OcaMme y KOjuMa jemaH
CylHja W jedaH OMBIIM oCyheHHMK MCTHCYjy cBOje MHUCIH O Kpahu, TOM ,,Kia-
CHKY‘' IMOBHHCKHMX KPUBHYHHX JIeJla, YIPKOC UCKOPAKY CyACKE TpaKce MOIMyT
onor u3 1930. roguHe Kaja je TyMayemheM y3 IMOMOh aHalloTHje eJeKTpUYHA
€Hepruja wW3jeHadeHa ca ,,IOKPETHOM CTBapu™ W Ha Ta] HAYUH YBEICHO
KaKbaBamke 3a Kpal)y eNeKTpUYHe CHepruje,” HeBE3aHO 3a JOHETE 3aKOHE
KOjUMa Cy MHKPUMHHHCaHa KPUBUYHA JieJla TPOTUB IMOBHHE, KOMEHTape KpH-
BHUYHOINPABHUX Mponuca® u 30MpKe CYICKHUX OTyKa,” IUTAE je 1a JIH Ce MOXKE
pehu 1a je yuumeH ojrtyuyjyhu moMak y nmo3utuBHoM cmepy? CBakako jecrte,
any Jia 4 je JOBOJbAH, & HAPOUUTO OANydyjyhu, u mTa jour Tpeba yuuHUTH y
BE3U C KPpUBUYHUM J€JinMa IPOTHB UMOBUHCE, OCTaje YIUTHO, HAPOYUTO AKO CE€
y3My y 0031p CTaTUCTHYKH TOJAIM O KPUBHYHUM JenuMa y nepuony ox 2018.
1o 2022. rogune.?

3 Boprosuh, M. (2016). Tpazeoduja jeonoz napooa. Illia wyoe y Cpouju naZonu oa
paoe ipoiius cede. beorpan: JII Ciryx6enn racHuk, 151.

4 Lenuh, M. (1983). Hciioo semme unu moja wiamnosara, beorpan: Ipocsera, 98, 99.

5 Cpsentuh, H., Crajuh, A., Jlazapesuh, Jb. (1987). Kpusuuno iipaso Coyujanu-
citivuxe Dedepaitiuene Peiiyonuxe JyZocaiasuje — Omwitiu deo. beorpan: CaBpeMeHa aiMu-
Huctpauuja, 1987/14, 106.

¢ Crojanosuh, 3. (2022). Komeniuap KpusuunoZ sakornuxa. beorpan: JIT Ciyx0eHu
racHuK 2022/12.

7 Tpeumses, A. (2023). 36upka cyockux oonyka uz kpusuunoipaene maiuepuje — 300
oonyka — Krwuza 11, beorpan: JI1 Ciryx0GeHn TiIacHUK.

8 Caomurewse CK12, Cmaimuciiuka ipasocyha, PernyOnnuku 3aBojJ 3a CTaTHCTH-
Ky PenyOnuka Cp6uja, 6p. 184, ron. LXXIIL, 14. jyn 2023, https://publikacije.stat.gov.rs/
G2023/Pdf/G20231184.pdf (moceheno 20. aBrycra 2023).
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VYreo KpUBUYHUX Aejia MPOTUB MMOBHHE je, TIOCMAaTPaH ca CTAHOBHIITA
MOJJHETUX KPHUBHYHUX MpHjaBa MPOTHUB IIYHOJETHHX JHIA, OHO Yy IMPOCEKY
43,16 %, mpocek onTyxeHux je 25,94 %, 10K je mpocek ocyaa n3HocHo 26,38 %.

Jenan, mo MHOTO YeMy 3HauajaH MOAYXBAaT KOju he KpUBHYHOM IIpaBoCyhy
OMOTYhHTH J1a ce JeIOTBOPHHUjE CYyOUH ¢ OpPOjHUM JuiIieMaMa Koje HCKpCaBajy
y BE3H Ca HIMOBHHCKHAM KPUBUYHUM JIeNNAMa, jecTe Komenimap KpuguuHux oend
fipoitius umosure ap Wropa Bykosuha, penosHor npodecopa YHuBep3urera y
Beorpany — IlpaBHor ¢dakynrera, o0jaBibeH oBe roaune y Enunnju Komentapu
JIT Cnyx06enor miacHuka. Y mnopehemy ca ocraiuM KOMEHTapuMa H3a KOjUX
cTOju oBa W3AaBayka kyha, gemo mpodecopa Bykosuha je mamer (opmara
(A-5, 14 x 20 cm), Tako Aa ce Beh crosbalIlbUM H3ITIEOM Pa3IUKYje 01 UCTO-
BpcHUX ITyOnukanuja. Ped je o Kiwu3M 3a Kojy OM ce Ha (paHIyCKOM je3UKY
pekiio maniable, TO jecT na je MPUKIIAIHA WU 3TOJIHA 32 PYKOBAbE, IIPU YeMy
Ce TO OTHOCH CaMO Ha IeH (pOopMaT M, CAaCBHM OYCKHBAaHO, OOMM KOjH jeaBa Ja
npemama 300 cTpaHuna.

O canpkxuHCKO] cTpaHu Tor maniable KomeHTapa cBemoum Hajmpe
cricak kKopumheHux ckpaheHwia koju oOyxBara akpoHuMe wWin ckpahe-
HUIIC YacOIHCa, CyACKHX W APYTHX IPABOCYIHUX MHCTUTYIH]ja, KOpUITheHHX
MIPOMNHUCa YCTaBHOT, KOHBEHIIM]CKOT, 3aKOHCKOT M ITOA3aKOHCKOT KapakTepa,
pauyHajyhy Ty M HEKOJIMKO MHOCTPAaHHUX 3akoHa. HakoH Tora ciemu crmcax
HajBaXHUjUX JoMahuX U ¢ MepoM ofaOpaHHMX CTpaHWUX (TI0 MpaBUIIy HEMay-
KAX U, Y3 TO, U3y3€THO aKTyeJIHMX) Jefa AOKTPHHAPHOT Kapakrepa,” Kao u
ayTOpcKuX 30Mpku cyncke npakce. C 003upoM Ha TO Ja je Ha CBE TO yTpoO-
IIEHO CKOPO JieceTak cTpaHwuia, Oynyhu uyuTanan OM MOrao Ja MOMHUCIH /2 je
ped o jOIIl jeIHOj TEeOPHjCKO] paclpaBH, Ty W TaMO IpOIIapaHo] yrmyhuBameM
Ha CyACKy Ipakcy. Morao Ou, HE CIIOpHUM TO, alll TBPIUM Ja OW c€ TPIHO
npeBapro. AKo OMX JKeJeo Ja ONMIIEM CONCTBEHHM YTHCAaK JOK caM HCIIpBa
MPEJINCTaBao, a 3aTUM JIUjaroHaJHO IPEeJa3Ho IOIIEeOM IIPEKO I0jeAMHUX
M0jMOBa, 3ayOMBIIM CE Ha Kpajy y uuTame oapeheHux macyca W 4MTaBUX
CTpaHMIIa, [IOMUCIIFO CaM JIa Y pyKaMa IMaM, HCTHHA HEIITo Behy U caJp>KuH-
CKH CacBHM JIpYTrauujy, ajli CyIITUHCKHA MICHTHYHY OeJeXHHUIly n3 Koje bpoj
Jenan, ceesnajyhu u 6ecmpthu me¢ tajue rpyne TNT, mpmu cBojy moh. HMaxo
Ce M3JIaKeM PU3HKY Jia Me CBpCTajy y nodopHuke [11aToHoBOr yyema Ha KojeM
j€ HacTao BEJIMKHM 3alaJHd MHUT O aHTHHOMHjH u3Meljy 3Hama 1 Mohu,'’ Hemam

° ¥enum 1a UCTaKHEM JIa TO HUCY CBa Jiela, jep hie ynTanal 3ama3uTy Ja ce Ha HEKO-
JIMKO MecTa y GycHoTama ynyhyje Ha pajgoBe MojeIMHUX ayTopa.

' TIpusnajem na mu je apaxu Mumen ®yko xoju mpumehyje 1a je y eBpOICKuM
JPYIITBUMA UCTOYHOT MenuTepaHa, KpajeM APYror U OYETKOM MPBOT MHJICHHjyMa, TTOJIH-
THuka Moh yBek Omia nocpeanuk oxpehenor obnuka 3nama. Michel Foucault, ,,La vérité et
les formes juridiques®, Chimeéres. Revue des schizoanalyses, N°10/1990, 27.
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HU HajMamy HEJOYMHILY Jia ce, KaJia je ped o Jely O KOjeM IHIIeM, He PaJid O
mohwu, Beh o 3Hamy.

A xao npumep 3a To hy HaBecTH M3BOAE M3 Macyca y KojeM ce mpode-
cop BykoBuh ocBphe Ha enexTpuuHy €HEeprujy Kao Ha CTBap Koja Ce MOXKE
yKpacTu. ¥Y3 nojcehame 1a je geno 0o Hajupe MpOorucaHo y NOCeOHOM KpH-
BUYHOM 3aKOHOJABCTBY, ayTOp MpeIouaBa YHTAOIy JIa je cajga TO W3BaH CBaKe
cyMmbe, ¢ 003upom Ha wi. 112, ct. 16. K3,!! u y3rpeano nomume 1a je UCTH
clly4aj y MTalHjaHCKOM M ()paHIlyCKOM IIpaBy, a 3aTHUM, Kpo3 yrnyhuBame Ha
CY/ICKy Tipakcy koja oOyxBara nepuoa oxn 2002. no 2022. ronuHe, HaABOAU Ja
0Ba 3aKOHCKa ojjpesida mox ,,0kpuibe* kpahe monsonu u tyhe nnaheno Bpeme Ha
WHTEPHETY, IPHUIIC) KapTHILy 38 MOOWIHHU TeaedoH, Tene()OHCKH UMITYIIC KOjH
ce TpoIM myTeM T3B. XomiajHa. [lojammaBa U J1a je MpUIMKOM yTBphuBama
Kpalje enekTpuuHe eHepruje BaKHO HECYMELHBO YTBPAMTHU TEPHO Y KOjeM ce
MOTPOIIHa OJIBHjaIa U TaYHy KOJHMYUHY OAY3eTHX KIJIOBaT-dacoBa. YmTamar
y HCTOM TIacyCy Ca3Haje Jia TIOKPETHY CTBap HE MpelCcTaB/ba MH(OpMAIHja,
Makap To omia popmyna Koka-kone, Beh Ou ce y TOM citydajy MOIJIO TOBOPHUTH
0 TOCTOjamby Opyror KpuBHYHOT nena. HacraBipajyhu 1a ce Ha ciiMmyaH HauuH
y macycuma Koju ciiene 0aBu eMOpPHOHOM, JbYICKAM OpraHMMa U JeIOBHMA
TeNa, BEIITAYKUM HMIDIAHTATHMA U JICIIOM, ayTop naje u oxpeheHe TOKTpH-
HapHe ITyTokasze JoMahuM Cy/loBHMa 3a CllydajeBe ¢ KOjuMa ce OHM jOI HUCY
cycperanu. Ha nmpumep, Mako je HECIOPHO [1a BEINTAYKU UMILIAHTATH MPEI-
CTaBJbajy CTBApH 10 TPEHYTKa YIPa/libe Y JbYACKO TEJO0, YUTAJIALl j& Y TIPHITHIIN
Jla ca3Ha Jia ce y yIOpeIHOj JUTepaTrypy MpaBu pasiuka uiMely nmmianrara
KOjU 3aMembyje AEjCTBO Jella YOBEKOBOT Telda M OHOT KOjU caMO JONMymYyje
(GyHKLIMOHKUCAKE Jiella Tela, ITO UMa Pa3InYuTe MPaBHE IOCIeIHLIE.

Obusse je TakBuX mpumepa y Kowmenitiapy mpodecopa BykoBnha n
Oupam, HaCyMHIIE, jOIII HEKOJHMKO. [IpBH ce 0HOCH Ha KpUBUYHO JIEJI0 TIpeBapa,
Ta4HHje Ha JWIEMY Jia M MHKpUMHUHAIMja Tpeba Ja NITUTH B POTHUBIPABHO
nprbaBbeHy WMOBHHY. U KpaaspuBall HAueHO Y)KHBAa KPUBHYHOIIPABHY
3aIITUTY y OIHOCY Ha YKpaJaeHe CTBapH, a TO je Y CKIagy C pPeuieHeM IpH-
xBaheHUM KoJI KpHBUYHOT Jiesia Kpaha u, y3 To, onrosapa rmnojMy UMOBHUHE KOjU
je mpuxBahen y mamem K3. 3annMiprBa cy U 3amakama y BE3U ¢ KPUBUIHUM
nenoM u3Hyna. [IpBo ce ogHOCH Ha nMIeMy 1a M OU IPETHOM y CMHUCITY OBOT
KPUBHYHOT JIeJIa MOTJIO J]a CE CMaTpa CTaBJhabe y M3IIICH HEKOT 3J1a Koje HUje
NpOTHBIIpaBHO. UuTanaim ca3Haje a ce y IOKTPHUHH YCIIOBJbaBama MPEKHIA
MOCJIOBHHX OJHOCA YINIaBHOM HaBOJ€ Kao NMPHUMEPH HEIOCTOjama NpHMepa
U3HYyZE, AOK jé CacBUM CYIPOTaH Cllyuaj ako je ped O CUTyalUju y KOjoj ce

I KpuBnunu 3akonuk — K3, Cryorcbenu Znacnux PC 85/ 2005, 88/2005. — ucnpas-
ka, 107/2005. — ucnpaska, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u
35/2019.
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MPETH TIPey3UMambeM pallibe Ha KOjy je YYMHmMIaI uHade opnarrheH. [Iparo-
[IEHa Cy ¥ pa3jallliberhba O OJHOCY M3HYAE Kao IMOCEOHOr O0NMKAa KPHUBHYHHX
Jiefia IPUHYAa ¥ yIieHa, a 3a IpaKThdape, ajld He caMo 3a HbHX, HAPOUHUTO je
3HAUajHO yKa3WBame Ha pasiuke m3Mely m3Hyme u pa3zdojHumTBa. Kao xpu-
TEpUjyMH pa3paHHyera Cy O] 3Hauaja MHTEH3UTET CHJIe, 3aTUM BPEMEHCKa
U MPOCTOPHA BE€3a, Ka0 M PA3IMKOBAE y BE3W C HEIOCPEAHUM HArajgoM Ha
JKUBOT WJIM TEJIO U CJIa0JbemheM BOJbE ITACUBHOTI CyOjeKTa.

3a kpaj OMX peKao MOHEHITO O HEOBNAINCHOM HM3HOIICHY U YHOUICHY
KYATYpHOT N00pa, MOACTAKHYT IIpe CBETA jeHOM EIHM30/I0M M3 BpeMeHa KaJa
je 3uman My3ej caBpeMeHe YMETHOCTH, > U He TaKO J]ABHUM CITydajeM 3aIrlieHe
Ha OeorpaJckoM aepoapoMy ypamibeHe ciuke ,,CTpaxkap™ Kojy je HacluKao
[Taja JoBanoBuh, a BIacHWK 3a00paBHO Ja IMAPUHHUIIMMA MPHjaBH, TPUIHKOM
noBparka u3 beua, i1a je y TOM rpagy Kymuo U y OTallOMHY KeJeo 1a yHece OBO
BPCIHO yMETHHYKO neno. Y cBoM maniable Komenrapy npodecop Bykosuh
UCTHYC [1a JIEJI0 MOXKE YUYMHHUTH M BIACHUK KYJITypHOT M00pa, a 3aTHM YHTa-
oma ymyhyje, carmacHo mpakcH Haller HajBHILIET PEIOBHOL CcyJa, Ha MaTU4YHE
npornuce koju ypelyjy oBy marepujy. Hacynmpor MUILBEHY HPUCYTHOM Yy
nomahoj muTeparypu a ce JelI0 MOXKE OCTBAPHUTH UCKJBYYHBO y OIHOCY Ha
MOKpPETHA KyJITypHa J100pa, ayTop cMarpa Ja Ou y 003Up JONUUIH U TIOKPETHH
JICJIOBH HEMOKPETHUX KYITYPHHUX J00apa KOju MpeCTaBibajy HBHXOB (YHKIIH-
OHAJIHU WJIM €CTeTCKM Npumajgak. Mako HalM MO3UTHBHHU mpomucu ypehyjy
HCKJbY4YHMBO omaha KynTypHa a100pa, npodecop BykoBuh 3actymna mienumire,
tymadehu onrosapajyhe ompende mehynapomnor m momaher mpaBa, na Kpu-
BUYHOIIPABHA 3alITUTa 00yXBara M CTPaHa KYJITypHa 100pa, Kao U KyITypHE
nmpeaMeTe kao (GpopMy MOKPETHHX KYITYpHHX J00apa CTpaHOT MOPEKIIa.

12 Pey je o 3anmcy Muogpara b. TIporuha, civkapa W yMETHHYKOT KpHTHYapa, Op-
raHM3aTopa, OCHHBA4a W IMPBOT ymnpaBHUKa Mys3eja caBpeMeHe ymeTHOCTH y beorpany
(1959-1980), a mo obpa3zoBarby AUIIIOMHPAHOT HpaBHUKA. Y HacTojamy Ja ce rpaheBuH-
ckoM npenysehy ,,7. jyn yroBopeHe pare penoBHO ncinahyjy Kako ce rpaama Myseja He
6u npexuaana, ITporuh je 0THIIAO 0 BUCOKOT IPKABHOT 3BAHMYHHKA U TOXBAJIHO MY C€ ...
otkynom gyBeHe lllymanoBuhese [Tujane nale, Hacnikane, u3jaokeHe u 3anaxene y [lapusy
1927. ronuHe. Brucoky 3BaHNYHEK je 3acTao, OTBOPHO ycTa M KIMKHYO: ,,CjajHO, HOKIOHH-
hemo je Turty 3a poheHmaH; TOUUTH CTe KAO MOPYYCHN — HUKAKO HUCMO MOTJIH Ja CMHUCIH-
Mo...“ YuHuio Mu ce 1a hy ce onecBectutH. Jeasa caM HaIlao CHare Aa OATOBOPUM ,,...To
6u Owo nouie... [lujana naha je oOpasal JCKaJCHTHE YMETHOCTH, CETUTE CE MapIIaJOBUX
roBopa mpotuB we!* ... THM IPUINYHO OMAacCHUM pedyrMa 3BAaHWYHHKA MOXKAa HUCAM OJI0-
OpoBOJBHO 1a OMaX HapelM YIUIaTy HOBLA 3a JOBpIIeke Myseja, ainu caMm CIMKy U cebe
cnacao.” [Iporuh, Muonpar b. (1996). Hojesa 6apxka. Ilozneo ¢ kpaja sexa 11 (1965—1995).
Beorpan: Cpricka kmmkeBHa 3aapyra, 23, 24. Bucoku apkaBHH (QyHKIHOHED YHje HUME
[Tpotuh He momume 6o je Koua ITomosuh. B.: Jlommap, M. (2020). Jyx camoiiopuyarsa.
IpunoZ kpuitiuyu cpiicke Kyniiypre onuiniuxe. Y cenyu wyhuncke énaciu. beorpan: Catena
mundi, 477.
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Peuennnia nmpodecopa Bykoeuha je ogmepeHa, JIMIIeHAa CyBUIITHAX PEYH,
0e3 okoynmiewa roraha in medias res ¥ U3pakaBa jaCHy MHCA0 TIPOM3AIILTY U3
M3y3eTHOT MM03HaBamka MaTepHje o Kojoj nuine. KomeHTapu KpuBHYHUX Jiefia cy
HYMEpPHUYKH 00eJIe)KEHH, a aHaK3a ce OJIBHja y3 momoh ycrajbeHor obpacia,
oOyxBarajyhu HEepeTKo W I0je/IMHA THTamka Ha Koja ce He oOpaha TOBOJEHO
WM HUMAIIo MMaxwke y qoMahoj murteparypu, Tako 11a je BeoMa J00po pelemhe
IITO C€ Yy CBAaKOM IacyCy Hala3u OOJIOBaH KJbYYHH IOjaM H, IO MOTpedwH,
JIEJIOBH TIOjEAMHUX PEUCHHIIA HCTAKHYTH Kyp3UBOM. JparoneHu cy u momamu
KOjU CY IO MPaBHWIY Caap)KaHU y 3aBPIIHOM IACyCy KOMEHTapa CBaKOT KpH-
BUYHOT JieNa, jep ymnyhyjy Ha mpoueHaT U3peueHnX KPUBUYHUX CAHKIHUja.

C 0063upom Ha To Jia ce Beh Buille 07 jeHE JeleHuje OaBUM, C HEKOIHKO
YBaXXEHHX KOJIEra, paJloM Ha KOMEHTapHcamwy oapeaada KpHBUYHOT HPOLECHOT
3aKOHOAABCTBA, MPU YEMY CBAKH IYT HaCTOjI/IMO Jla HOBUM H3JambEeM CTBAp
MIOMEPUMO YHArpes, HeMaM HU HajMarby HEIOYMHUILY Ja KaKeM Ja je mpodecop
np Urop Bykosuh Komenitiapom kpusuunux oena Gpoitiué umoguHe TOIUrao
MMpCeUKy Ha BUIIM HUBO U CBUMaA HaMa, ayTOpUMa U3Jama Ha qI/IjHM KopunamMa
croju Ha3uB JII CiayxOeHM TIIACHUK, YIYTHO ,,A3a30B™ Jla MOKyIIamo, 0ap ¢
MpUOIIDKHO MCTOM MepoM IMocBeheHOCTH, a DOCTHTHEMO HOBH CTaHAAP[
AKo je 3a HeKy yTexy, npodecop Bykouh je mpema ceOu OHO W 3aXTEBHUJH,
jep OM HOBO, M3MEHEHO W JONYHEHO M3Name maniable Komenitiapa Mopaio
Jla OTIpaBla BICOKE JOMETE KOje je caM MOCTaBho. YjeIHO, CI000maH caM Ja
u3pa3uM OveKHBame na he ce mpodecop Urop Bykosuh y mormemHo Bpeme
MPUXBATUTHU MTHUCakba KOMEHTapa Koju Ou, yMecTo onpelheHe rpyne KpHBHIHUX
nena, o0yxXBaTHO IEJOKYIIHY MaTepHjy M3 00JacTH MaTepHjaTHOr KPUBHYHOT
npasa. Dixi et salvavi animam meam.
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IIpuxas xmwure

Ilpogp. op Hawiawa lewiposeuh Tomuh
Penosna npodecopka [IpaBHor dakynrera
Vuusepsurera y beorpany

ITPUKA3
KOMEHTAPA 3AKOHA O IIPUBPE/THUM /IPYIIITBUMA
ca ogadpanom cygckom ipakxcom u peiuciipom iiojmosa

Ipo¢. np Mupko BacubeBuh
Cay:x0enu riiacHuk, 2023.

IIpen nama je Komenitiap 3axona o tipuspednum opywitieuma (najbe:
30I1/]) na ummozanTHOM Opojy crpana (1228). U3 paanonuie aytopa Koju
je yremesbuBay [locrmoBHOT mpaBa Ha mpecToHHYKOM [IpaBHOM dakynTeTy
J0JTa3u KOMEHTap CUCTEMCKOT HMPUBPEIHOT 3aKOHA, KOjU KapaKTepHUINE MOHO-
rpadpcku npuctyn. On goHomema 3akoHa o npemy3ehuma cpemmaom 1996.
romuHe, MpoIUIo je mocta BpeMeHa. OHO mTO ce y MehyBpemeHy nemraBaio
Ha ymopeaHoj W aomahoj mpaBHO] ClieHW — TypOyJCHTHE NMPHIIUKE came I10
ceOu IOBOJBbAH Cy Paslior 3a yCBajarke HOBOT 3aKOHA O MPHUBPETHUM (TProBad-
kuM) apymTeuMa. Kako ncruue npod. BacuspeBuh, TepMuHOIONIKa MpoMeHa
(ox 3akoHa o mpemy3ehnmMa 10 3akoHa O TPUBpENHUM JApymTBUMA!), Onia je
HaMETHYTa M3 HajMame JIBa BaKHA pasliora: MPBU, HOBU HA3UB j€ OMIITEIPH-
xBaheH y 3emsbama EY (ocum y YjennmeHOM KpajbeBCTBY KOje MMa 3aKOH O
KOMIIaHWjaMa ¥ TIoceOHe 3aKOHE O OPTauyKOM JIPYIITBY M KOMaHJAUTHOM JIpY-
IITBY), KOj€ PETyJHIIy CBE MpaBHE (hOpMe MPUBPEAHUX APYIITABA CUCTEMCKHU
U y HCTOM 3aKOHY; M JIpyTro, OHO IITO NMPAaBHUYKH MO3aK CaBPILEHO pasyMe:
npeny3ehe HUje MpaBHU M0jaM U HE MOXKe OUTH MpaBHU CcyOjekT, Beh nmpaBHU
cy0jexT Moke OUTH caMO MPUBPEIHO JAPYLITBO, OJAHOCHO IPEIY3eTHHK, Beh
mpeMa TOME KOjH OOJHK IpPEeIy3CTHUIITBA j¢ y ITUTAbY.
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Bynyhu na je 30I1/1-om u3 2004. rogauHe HaIl 3aKOHOJABAI] PEOPOTHO
T3B. Apyry ¢a3zy tpansunuje, 3OI1J] u3 2011. roguHe HUje UMao 3a ,,lIPBEH-
CTBEHY MHUCH]y 00pa3oBHe nioTpebe, Oyayhu 1a je Halla oCIIOBHA U CTPYKOBHA
jaBHOCT y 100p0j MepH IpoILIa KPo3 jeHy TakBy MKoiay . Ha ocHOBY mo3Ha-
Bamba HCTOPH]CKOr pa3Boja Jomaher 3aKOHONABCTBA Yy JOMEHY HPUBPEIHHUX
npymrasa, npod. BacusbeBuh cmarpa na je Baxxehum 3akoHOM 00e30ehena
,ACIIPABHO JI03UpaHa 3aKOHCKa HH(pacTpyKTypa“, unja GyHIUPaHOCT Y BaxKe-
huM MOCIIOBHUM IMpHJIMKaMa je HEOIBOjHBA OJ CYICKE IpaKce.

,IaKaB TIPUCTYIl OBOT 3aKOHA CBakKako je y (QyHKIMjH jadara MpaBHE
CHUTYPHOCTH y OOJIaCTH OCHUBama, OPraHU30Bamka, YIPaBbamkba U CTaTyCHUX
IIpOMEHa NPUBPEAHUX JIPYIITaBa y Hac. Y TOM CMHCIY, YAHH CE€, IPHIIAro-
hena je u mepa HOBOT 3akoHa — 600 unanosa (y nmpeTxoaHoM 457 dinaHoBa).

V3 T0, 3Ha4ajHy AOMYyHY Baxxeher perynaTopHOr OKBHpa YMHE W CHELH]jaHU
MOCJIOBHU KOJEKCH Kao JIe0 AUCIO3UTHUBHE peryiaaruBe (Koja ce IMpuUMemyje
AKO CTaTyTH U OCHUBAYKU aKTH KOMIIAHHja HE ypene ApyKuuje).

VY nerasbHOj CTyIWjU MO3UTHBHOT IpaBa npod. BacuibeBuh ykazyje Ha
KOMITaTHOMIIHOCT HalIer /ex generalis mponuca o NPUBPEIHUM APYILITBUMA ca
YHOPEIHUM IPABOM,

,»...dMja je OCHOBHA OJJIMKa aJeKBaTHa HOPMHPAHOCT, koja Hehe cmyTa-
BaTH OOraTCTBO CTaTyCHOT MPUBPEAHOT XHMBOTAa M Koja he y3 oxromapajyhy
WHCTUTYIMOHAIIHY MHCTPYMEHTAJIM3AIM]y YKJIamaTH NOTEHIHMjalHe Opere
MpaBHEe HECHTYPHOCTH W YCIIENTHO M3Ja3UTH Ha Kpaj ca (peHoMeHOM cymle-
pacio? iipasa*.

Crora He yynu U npuxBaheHOCT MPaBHUX CTaHAAPIA PEryIaTUBE MPUBPEIHUX
Ipymrasa u3 ynopensor npasa (30I1/] ca 600 unanosa!). To nehe uckipyuu-
TH YJIOTY CaMOpPETYJIATOPHUX ayTOHOMHHX OpraHu3allHja, Koje Y MOMEHYTOM
MTOCJIOBHOIPABHOM aMOUjeHTy Tpeba j1a 006e30ee, y3 100py CyACKy QYHKIIH]Y,
CUTYPHOCT U 3aIITUTY HHBECTUTOPA.

Ca craHOBUINTA TEXHHKE MUCama 3akoHa, mpod. BacwbeBuh ucruue
Ila je IPUMEHCH KOHIICTIT KOjH je Y YIIOPEIHOM IpaBy AOMHHAHTAH. 3aKOH O
MPUBPEIHUM APYIITBHMA, HAUME, CaApKU caMmo kpahu ommrtu aeo (OCHOBHE
onpenoe), Koju ce y MPHHIIUITY OJJHOCH Ha CBe (hopMe MpUBpEIHUX JPYIITaBa
KOje peryjuiie, a HaKOH TOora cBaka (opma TPHUBPEIHOT IPYIITBA pa3BHja
ce 70 Kpaja ca cBuUM WHCTHTyTHMA. [lo omenn mpod. BacuipeBuha, oBakas
MIPHUCTYI j& HAJIIOTOIHU)U 32 MOCIIOBHE JbyJIe KOjH KaJ nu3aldepy je/IHy MpaBHY
dopmy, xohe na kox Te Gpopme BHJIE CBE ILUTA je PEryinIie — T3B. YUCHIU KOH-
yeiiiti pe2ynaiiuge. Pazyme ce 1a cy NpaBHU HHCTUTYTH KOjU Cy 33j€IHUYKH 3a
CBe mpaBHe (popMe MPUBPEIHUX APYIITABA PErYIUCAHU OIET Ha jETHOM MECTY
MOCIIe PEryIaTuBe MOjeANHAYHIX (POPMH IPUBPEIHUX IPYIITABA: TUKBUIALIN]a
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MIPUBPETHIX APYIITABA, IOBE3UBAKE MPUBPECIHUX JIPYIITABa, PEOPTaHU3ALIN]e
NPUBPEIHUX IPYyLITaBa (Crajama, MpUMajama, Mojele, H3ABajamkba U IPOMEHE
npaBHEe (GopMe), pacroiiaral-¢ IMOBHHOM BEIUKE BPETHOCTH, IIOCEOHA IIpaBa
HEecanIacHUX aKIoHapa U WIaHOBA JPYINTBA, Ka3HCHE Opeade U mpesiazHe U
3aBplIHE ofperade.

Ha ocHoBy anHanm3e moCTymHHX (HOpPMH TPUBPEAHUX APYINTAaBA €BU-
JICHTHO je J1a U300p OpraHM3aIlMOHOT OOJNHMKA MPUBPEIHOT IPYINTBa, U3Mehy
yetupu (opme, Tpeda na Oyae ciodonaH, TPKUIIHO OPUjEHTHCAH U YCIIOBJbEH
KOMIapaTHBHUM IpeaHocTrMa. CBaKOM MPUBPEIHHUKY WIH OHOME KO TIPETEH-
Jlyje Ila MHBECTUpA y CPIICKy npuBpeny, Komeniiap 3axona o tpuspeoHum
Opywitieuma MOXKe TIOCITY>)KUTH Kao Bogud. Hanme, nmpriiikoM aHain3e cBakor
o1l 00JIMKa MPUBPEIHNX IPYINTaBa y HAIIEM IpaBy, ayTop Komenitiapa ykazyje
Ha IIPEJIHOCTH U MaHe TOT 00JIMKa, Ca OCJIOHIIEM Ha YIOPEIHO MPaBo M IpaKcy.
[loTeHnujaIHI HHBECTUTOP UTEKAKO MOXKE CBOjY TIOCIOBHY IIPOLIEHY 0a3uparu
Ha wianoBuMma 30I1]] koju cy ,,cHaOAeBeHH  PEICBAHTHOM CYIICKOM IPAKCOM.
OBo0 4ak M y OHUM NMUTakUMa KOja U Jajbe M3a3MBajy paclpaBy TeopeTndapa,
¥ 3a KOja ce joIll yBEeK HE MOXE ca CHUTypHOIINY OJTOBOPHUTH Ha KOJU HAYWH
je omoptyHo peryiucatu ux. [Ipodecop BacupeBuh y momoh 30Be m apyre
rpaHe Ipasa, IOMYT MOPECKOT IpaBa KoA U300pa TUIa MPUBPEIHOT JAPYIITBA.
JemuHCTBEHOM perynaTiBoM (OpPMH MPUBPEIHUX JpyINTaBa, 0e3 003upa Ha
CBOJUHCKM OOJIMK, 3aKOHOZAABall OTKJIamka IPUTOBOpP HEjeHAKOT TpeTMaHa
Pa3IMIUTUX CBOjJUHCKHX OOJIMKA, IITO je Ol OTPOMHOT 3Ha4aja 3a CaBETOBAHE
y BE3W Ca CTpaHUM yiarambuma. Y ToOM cMHcHy je Komeritiap 3akona o tpu-
8PEOHUM OpYWTI6UMA HEOTIXOTHO MITHBO KOPIOPAaTHBHUX IPaBHUKA.

Y KomenTapy 3akoHa 0 MpUBpPEIHUM APYIITBUMA yKa3yje ce U Ha OpojHe
m3mene 30I1/l, xoje cy ycrmenmne HaKOH meroBor ycpajama 2011. roamxe
(m3mene u3 2014, 2015, 2018, 2019, 2021), mto cBe CBElIOYH O HECTAOMII-
HOCTH OBE€ peryjaruBe, Koja OM Mopajia OMTH KJbYYHH OCJIOHAIl MPHUBPEIHOT
JKUBOTA jeJHE JIpKaBe, a IITO je CBAKako Mory0OHO 3a mpaBHy curypHocT. Hema
IUIIEME Jla Cy HEKe O]l OBHX IPOMEHA yCJOBJbEHE U MOTPeOOM yckiahuBarmba
ca perynatuBoM EBporicke yHHje; JOK Cy HEKE O IPOMEHa ,,u3pa3 He3pelo-
CTH 3aKOHOJABIIA M HECTAOMJIHOCTHU CyACKE Tpakce, Koja y OBOM JIOMEHY jOUI
Tpaxu cede.

[TpunukoMm crexehnx M3MEHA CHCTEMCKOT HPUBPEIHOT 3aKOHA (aldl |
T3B. CIICIMjaJIHE PETyJIaTHBE Y JOMECHY IMPUBpPE/C) U JaJbUX ycariallaBama ca
npaBoM EVY, Tpebano 6u mmatu y Buny cienehe:

,,Jenko je He Outu EBporiejal Ha 1MoJby KOMITAHU]jCKOT TIPaBa y Bpeme-
HUMa U y OKpYyXKewy e je To Beh nmocrano koHcranta. Anu outi EBponejar
y OBOM JOMeHy 0e3 pe3epBe 3HAUMIO OM M3HEBepaBame MHCHje Hayke Kao
OpraHM30BaHE CyMIbE M apIyMEHTOBAHOT KPUTUYKOT MPOCYIHOIIA.
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[Ipo¢d. BacuibeBuh He 3a00paBiba 1a CKpeHEe MaXKKky HAa YHHCHUILY Ja
pedopMa KOMITAaHUjCKOT TIpaBa y JOOPOj MEpH 3aBHCH M OJ BaHIPAaBHUX (ak-
TOpa, MOMYT IUTHTATHUX TEXHOJOTHja W MHOBAIlMja 3aCHOBAaHUX HA Pa3BOjy
WHTEPHETA W FETOBOM YTHIQjy HA NPaBHH KUBOT. [lo HamleM MUNUBCHY,
TO je HeCHopaH KBaJHMTET IPaBHE aHalHM3e cUcTeMcKor 3akoHa. Kox aHanmze
onpeheHnx muTama, Koja cy y TOM CMHUCIIY MCTaKHyTa Kao mapagurMaTHyHa,
npodecop oTBapa AUIeMe: [1a JIH j& PEeaTHO OAp)KaBamhe CKYIIITHHE aKIIHOHAPa
Wi on0opa aupekropa 6e3 PU3NUKOr cacTaHKa, Jia JIn je pealHo 00aBe3nBabe
CBHX aKIIMOHAPCKUX APYIITaBa Ha MOCE0BabE HHTEPHET CTPaHMIIE, J1a JIK Cy
pelIcHe CBe TEXHHMYKE MpPEMpeKe KOJ EICKTPOHCKOT miacama, na au Cpouja
nMa KajJpoBa 3a o0aBe3nBame BENWHCKOT cacTaBa HE3aBUCHHUX WM Oap HEH-
3BPIIHUX JUPEKTOPa y 0M00PY TUPEKTOPa CBUX aKIIMOHAPCKHX JPYIITABA FITH
0ap OTBOPEHUX, J1a JIK je peajHO MPOMUCHBambe 00aBE3HOCTU MOCTOjama Oap
Tpu komucuje (audit, remuneration, nomination) y cBUM aKIIMOHAPCKUM IPY-
IITBAMA U BEhWHCKOT MM HCKIbYUUBOT cacTaBa HE3aBUCHUX WIJIH HEM3BPITHUX
TUPEKTOpa Y BHMa, Ja JIM Cy peajHa AUCIIOCYpe PYIIeC 3a CBa aKIMOHApPCKa
JpYILITBa Y OBOM TPEHYTKY MJIM CaMO 3a OTBOpEHa JpywuTsa, u ci. On Tex-
HUYKOT OJITOBOPA Ha CBa OBa MUTama 3aBHCHO je u npodwmt HoBor 3001/, a 'y
BEJIMKO] MEpH U ypeheme MHCTUTYTa corporate governance. Y CBakOM CIIy4ajy,
JEIHO je CHTYPHO:

»»-..[IPABHU MIPO(GHI KOMIAHUJCKOT TpaBa y A00pOj MEpH je yCIOBJBEH TeX-
HUYKUM TpoduioM, Te oTyaa HUCY MoOryhu KOHaYHH 3aKOHH KOju ypehyjy
MIPUBPEIHA IPYIITBA, HOCEOHO APYIITBA KamuTama‘.

HdpyruM pedrMa, IpyIITBEHO-EKOHOMCKO-TEXHUYKA HHPPACTPYKTypa
JNETePMUHUINE TOMETE CBAKOT 3aKOHA, Ma KOJIMKO OH OMO HampemaH W/Win
CYIITHHCKHU yTeMelbeH. Mim kako kaxe npod. Bacuiwesuh:

yse ..Ml CTPYYHOTEXHUYKH WM M WACJHO HAjCaBPIICHHUjU 3aKOHH MOTY C€ y4H-
HUTH JOIINM aKo WX TIpaTH Jioma npuMeHa. OTyna, 1obpa mprMeHa 3aKoHa
UCTO j€ TOJHMKO Ba)KHA KOJIMKO M caMa BPEAHOCT 3aKOHA. YIPaBO TOM IIHJbY U
oxpaOpemy MOCIOBHE U CyACKe IpaKce Tpeda Jia MOCIyXH U 0Baj KOMEHTap.
Axo ¢unozopuja He-IpUMeHe 3aKOHA WM TpaXkera IPOCTOpa y 3aKOHYy 3a
IETOBY HETIPUMEHY WJIM IPAaBHO HEBaJbaHy MPUMEHY (PeIaKInjCKH IPOIMYCTH
HE MOTY II0 CBOjOj CHa3H Jia ,,yHUIITE  CHary Mjeja ¥ MHCTUTYLHja 3aKOHa, a
MOTY C€ OTKJIOHHTH CBUM IPABHIMMA TyMa4€Ha) YCTYIU MECTO (PHI030(Hju
Tpakema MPOCTOpa Y 3aKOHY 32 HETOBY MPABHO BaJbaHy MPHUMEHY, OHIA he
ce 0Ba 3eMJba YIYTUTH Ka BOJaMa JIpXKaBa y KOjUMa BIajajy MpaBo U MpaBHA
CUTYPHOCT®.

Ha 3axkspyunm — KomeHntap 3akoHa O HpPUBPEIHHUM JIpYIITBUMA j€,
3ampaBo, MOHOTrpaduja 3a MPaBHUKE, KOja je M3y3€THO CTPYYHO U JIETAJHHO
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HalMCaHa; aKTyelHa je 10 TeMU W TIPaTH Pa3BOj PETYNaTHBE M MO3UTHBHOT
mpaBa y 00JIacTH KOMITaHH]CKOT MIpaBa; HHTETPHIIIEe CHAXKHO acIeKT YIOPEIHOT
mpaBa; oborahena OpPIKIBMBO M3IBOjEHOM aKTYeITHOM CYJACKOM IIPakcoM, Te,
Haj3ajl, HHTETPHUILe JOMeTe HayKe KOMIIAaHHWjCKOT IpaBa. [lpyrum pedmma, 3a
CBaKora, OMo OH M3 TEOpHje WM MPAKCEe, MHOTO TOra KOPHCHOT!

CBojuM (yHIMpAaHUM HCTpakuBameM, mpod. np Mupko Bacuibesuh
Hay4YHO] M CTPYYHO] jaBHOCTH HY/H ,,LOTOB" IIPOU3BOJ, KOjH 3HATHO OJIAKIIaBa
MOCJIOBHM XXMBOT KOMITAaHH]CKOT' ITpaBHUKA, onTepeheHor y aBajeceT U NpBOM
Beky, m3mely ocrasor, u oxroBopHoufly npahema peryiaatiBe y OKBHPY
¢yukiyje yckiaahenoctu nocnosama. Komentap 3011/ y uznamwy Ciryx0eHor
IIacHHKa fie eBHJICHTHO Y rOJiHAaMa Koje J0Jla3e M0CTaTi HHCIHPATOp HOBUM
re’epanyjama MpaBHHUKA, Ja CBOjJy NPOPECHOHATHY BOKAIM]Yy IMOTpaxe y
HCTPaXMBamy KOMITAHHU]CKOT TIpaBa, TpaHe IpaBa Koja CBOJUM IPYIITBEHUM
3Ha4YajeM M HapacluM TOCIOBHUM MOTpedamMa TO CBaKaKo 3aciIyxXyje.
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ZAKLJUCCI REGIONALNE NAUCNO-STRUCNE
KONFERENCIJE ,EKOLOGIJA I PRAVO*

1. I pored cinjenice da pozitivno kazneno zakonodavstvo drzava cCiji
predstavnici ucestvuju u radu Konferencije (Srbije, Madarske, Slovenije,
Rumunije, BiH, Crne Gore, Severne Makedonije i Hrvatske) — pre svega nji-
hovi kriviéni zakonici — zakoni i drugi zakonski tekstovi, koji kao sporedno
kriviéno zakonodavstvo predstavljaju adekvatnu normativnu osnovu za zeljeni
stepen kaznenopravne zastite zivotne sredine, neophodno je preispitati njihova
pojedina zakonska reSenja u cilju jo§ veceg stepena njihovog usaglasavanja sa
najnovijim pravnim standardima iz ove oblasti.

2. Kada je re¢ o Krivicnom pravu kao ultima ratio sredstvu zastite
zivotne sredine uopSte prisutan je ne mali raskorak izmedu norme i prakse.
Kriviénopravne norme ovog karaktera nemaju adekvatnu primenu. Procesuira
se po pravilu relativno mali broj krivi¢nih slucajeva ovog karaktera a procesui-
rani kriviéni slucajevi se uglavnom odnose na laksa krivi¢na dela iz ove grupe
1 kriviéni postupci traju neopravdano dugo i izri¢u se blaze krivi¢ne sankcije
(najcesc¢e uslovne osude i minimalne novéane kazne). Uz ovo, tu je i ¢injenica
da su slucajevi odgovornosti onih koji kroz svoju delatnost najvise ugrozavaju
zivotnu sredinu — pravnih lica za izvrSena ekoloska krivicna dela samo simbo-
liéni — skoro da ih nema.

3. U cilju dostizanja potrebnog stepena adekvatnosti krivicnopravnih
normi na polju zastite zivotne sredine, a time i jaCanja generalnopreventivne
funkcije kriviénoog prava, neophodno je usaglasiti normu i praksu — neop-
hodno je da svi subjekti, ukljuCujuc¢i i pravna lica, odgovaraju za izvrSena
kriviéna dela ovog karaktera, da izrecene krivi€ne sankcije budu adekvatne,
kriviéni postupci efikasni, a izvesnost kaznjavanja zbog izvrSenih ekoloskih
krivi¢nih dela opsteprisutna.

4. U cilju zeljenog stepena adekvatnosti krivicnopravnih normi kao
instrumenata zaStite zivotne sredine neophodno je obezbediti veci stepen
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medusobne saradnje subjekata otkrivanja, dokazivanja, procesuiranja i presu-
denja ekoloskih krivi¢nih dela.

5. Svest o neophodnosti krivicnopravnih instrumenata zastite Zivotne
sredine kao i svest o neophodnosti zastite Zivotne sredine uopste potrebno je
podi¢i na veéi stepen. Jedan od nacina postizanja ovog cilja je i organizacija
edukativno-struénih skupova na kojima bi bila analizirana pitanja norme i
prakse kriviénopravnog aspekta zastite zivotne sredine i ukazano na neophod-
nost adekvatnije kriviénopravne reakcije na polju zastite Zivotne sredine.

6. Specificnost otkrivanja, dokazivanja, procesuiranja i presudenja
ekoloskih krivi¢nih dela zahteva kako multidisciplinarni pristup, tako i pose-
dovanje posebnih znanja iz ove oblasti i tome je neopohodno posvetiti veéi
stepen paznje. Neophodno je obedzbediti specijalizaciju subjekata otkrivanja,
dokazivanja, procesuiranja i presudenja najtezih ekoloskih krivi¢nih dela.

7. Zakljucke dostaviti nadleznim ministarstvima a u cilju upoznavanja Sire
strucne javnosti sa istim objaviti ih u relevantnim nauc¢no-stru¢nim ¢asopisima.
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JIUCTA PEHEH3EHATA

1. lp Camup Ammuuh, Banpennu npodecop Ha IlpaBHOM dakynrery
VYuusepsutera y Mcrounom CapajeBy
2. 1p 3opan Apcuh, penosuu npodecop Ha [IpaBHOM daxynrery YHH-
Bep3utera y HoBom Cany
3. lp Bama Bbajosuh, Banpennu npodecop Ha IlpaBHOM (dakynteTy
YuuBep3urera y beorpany
4. Ip Jlyka BbarypaHn, acuctent Ha IIpaBHOM ¢akynTery YHUBEp3UTETa
y Hosom Cany
5. Ip Cranko BejaroBuh, penosan npodecop na [IpaBHoM daxynrery
VYausepsutera y Kparyjepiy
6. p ®uumnn bojuh, nouent Ha IlpaBHoM (dakynteTy YHHUBep3uTeTa y
beorpany
7. dp Jdapxo Boxuuuh, acucrent Ha [IpaBHoM ¢akynreTy YHHBEp3H-
tera y HoBom Cany
8. Jlp Tatjana Byrapckm, penoBau npogdecop Ha [IpaBHOM dakyirery
Yuusepsurera y HoBom Cany
9. Ip Munujana Bbyxa, Banpennu npodecop Ha [IpaBHOM dakynrery
VYuusep3utera y bamoj Jlynu
10. p Jesena Buauh, penosuu nmpodecop Ha [IpaBHoM dakynrery YHU-
Bep3utera y Hosom Cany
11. Ip Tawa Bunkosuh Pamau, Ansokarcka komopa Bojsoaune, Hosu
Can
12. Ip Urop Byxaeruh, Banpenuu npodecop Ha IlpaBHOM (akynteTy
Ceeyunnuiuta Jocuna Jypja lltpocmajepa y Ocujexy
13. Ip Aanujena Imymau, HayyHa capaanuia Ha [IpaBHoM dakynteTy
VYausepsutera y Kparyjepiy
14. lp Aparuma [Apakuh, penosau npodecop Ha [IpaBHoM dakynreTy
VYuusepsurera y HoBom Cany
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15. ip Topaana JIpakuh, penosau npodecop Ha IlpaBHOM (akynreTy
VYuusepsutera y HoBom Cany

16. lp Aruaa Jdynam, Banpennu npodecop Ha I[IpaBHOM dakynrety
VYuusepsurera y HoBom Cany

17. Ip Cama Bajuh, penosau npodecop Ha [IpaBHoM dakynTeTy YHH-
Bep3utera y HoBom Cany

18. lp Muna BukanoBuh, nonent Ha ®unozodpckom dakynrery YHH-
Bepaurera y HoBom Cany

19. Ip Herap Bynauh, pemnosm mpodecop Ha IlpaBHOM dakynrery
VYuusepsurera y HoBom Cany

20. Ip Poposbyo ETuncku, penoBHu npodecop Ha [lpaBHOM akynreTy
Yuusep3uteta y HoBom Cany

21. IIpum. ap cu. 3opan UBaHoB, Yipyxemwe Cyackux Bemraka Bojpoaune

22. Ip Jlyka Janem, noueHT Ha Dakyntery (unozoduje U peaurujckux
3HaHOCTH CBeyumnuinra y 3arpely

23. Jlp HeBena JeBtuh, nornent va ®unozopckom pakynrery YHHUBEP3H-
tera y HoBom Cany

24. llp 3Bonumup Jeaunuh, Banpenau npodecop Ha [IpaBHOM daxyi-
tery Ceyunnuira Jocuma Jypja Llltpocmajepa y Ocujexy

25. Ip Oara Josuh IIpnaunoBuh, penosHn mpodecop Ha IIpaBHOM
(akynrety YHuBep3utera y Humry

26. llp Pagenko Joranosuh, Banpennu nmpodecop Ha IIpaBHoM daxyi-
TeTy YHuBepsuteta y bawoj Jlyuu

27. Ip Mapko Kue:xkeBuh, Banpenuu npodecop Ha [IpaBHoM dakynrery
Yuusepsurera y HoBom Cany

28. llp Camwa Kpemrranuuna, gorneHT Ha [IpaBHOM dakyireTy YHHBEp3H-
tera 'y Uctounom CapajeBy

29. JIp Huna Kpuubanun, noueHt Ha IlpaBHOM ¢akynteTy YHHBEp3H-
tera y beorpany

30. Ip Mama Kynay3oB, penoBau mpocdecop Ha [IpaBHOM (akynTery
Yuusep3uteta y HoBom Cany

31. dp Oamusep Jlajuh, penosuu npodecop Ha KpuMuHaIMCTHUKO-110JIU-
LIMjCKOM yHHBep3uTeTy y beorpany

32. JIp Muoapar Majuh, cynuja Anenanuonor cyaa y beorpany

33. JIp Bomagumup Mapjancku, penoau npodecop Ha I[IpaBHoMm dakyi-
tety Yuusepsurera y Hoom Cany

34. Jlp I'opan MapkoBuh, penosau npodecop Ha [IpaBHOM (hakynrety
Yuusep3utera y Mcrounom CapajeBy

35. Jlp dapuja Maptunos, noneHt Ha [IpaBHOM ¢akynteTy YHUBEp3H-
teta Cunruaynym y Hosom Cany
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36. Jlp Mama Mapokunu 3puHcku, Baapeaau npodecop Ha [IpaBHOM
¢akynrery Ceyunnumra y Pujenn

37. Cao6oxa MunopoBuh, acuctent Ha [IpaBHoM (akynrery YHUBEp3HU-
tera y HoBom Cany

38. Jlp Cue:xxana MuaaagudoBuh, penoBau mnpodecop Ha [IpaBHOM
¢axynrery Yuusepsurera y Lpuoj ['opu

39. Jip Aymuna Muaaguaosuh CredanoBuh, Banpeaau npodecop Ha
ITpaBHOM (hakynrety YHHBep3uTeTa y Humry

40. Ip UBan Muamh, acucrenT Ha [IpaBHOM (hakynTeTy YHHBEp3WTETa
y HoBom Cany

41. p I'opan MuusiomeBuh, peosau npodecop Ha [IpaBHOM akynTeTy
VYuusepsurera y HoBom Cany

42. Ip Munan MuayTuH, qoueHt Ha [IpaBHoMm dakynrety YHHBEp3H-
tera y Hosom Cany

43. lp Crpaxumwa MusbkoBuh, BanpenHu mnpodecop Ha I[IpaBHOM
¢akynrery Yuusepsureta y [Ipumtunu ca mpuBpeMenumM ceauireM y Kocos-
CK0j MuTpoBHIIH

44. Ip XKesbko MmupkoB, BULIM TyKWIauku capagHUK y OCHOBHOM
jaBHOM Ty)XWiamTBy y Kukunmam

45. Ip Hukoauna Mumvesuh, acucrent Ha [IpaBHoMm dakynarery YHu-
Bep3uteta y HoBom Cany

46. JIp Xajpuja MyjoBuh, nayunu caBeTHuK Ha HCTUTYTY APYIITBEHUX
Hayka y beorpany

47. 1p Ayman Hukoauh, penosuu npodecop Ha [IpaBHOM dakynrery
VYuusepsutera y HoBom Cany

48. lIp Copuja Huxounh Ilomaguh, Hayunu capagnuk Ha MHCTUTYTY
IpyIITBEHUX Hayka y beorpany

49. lp 3opan IMaBaoBuh, penosuu npodecop Ha [IpaBHoM dakynTeTy 3a
npuspeny u npasocyhe y Hosom Cany

50. Ip Mapmujana Ilajsanumh, npodecop Ha IIpaBHOM (akynTery
y HoBom Cany, y neH3uju

51. [Ip Bojaun Majruh, pexosuu npodecop Ha [IpaBHoM dakyrrery YHH-
Bepsurera y Hosom Cany

52. Ip Crojana B. [lerpoBuh, nonent Ha [IpaBHOM (akynTery YHHUBEp-
surera y bamoj Jlymu

53. Jlp HeBena Ilerpymuh, penosau npodecop na [IpaBaom dakynrery
VYHusepsutera y Humry

54. lp Munana Ilucapuh, acuctent Ha [IpaBHOM (akynrety YHUBEp3H-
tera y HoBom Cany

1529



Tachux Adeoxaiticke komope Bojeoodune, 0p. 4/2023.

55. Jlp Aparan IpoJe, penopau npodecop Ha @unozopckom phakynrety
Yuusep3utera y HoBom Cany

56. llp Pesba PanoBuh, Ansokarcka komopa beorpana, beorpan

57. lp Munan Panajuh, Banpeaun npocdecop na IlpaBHoM dakynrery
Yuusep3utera y Kparyjesiry

58. Jlp Cama Capuuh, pegoBuu npodecop Ha [IpaBHOM dakynrery YHU-
Bep3uteTa y HoBom Cany

59. lp Canagpa Camapuuh, acucrent Ha [IpaBHOM (akynTeTy YHHBEp-
surera y HoBom Cany

60. Ip Credpan Camapuuh, acuctent Ha [IpaBHoM (akynteTy YHHBEp-
s3uteta y HoBom Cany

61. JIp Jenena Cummuh, nouent Ha [IpaBHOM akynrety YHHBep3uTeTa
Yuuon y beorpany

62. Ip Panko CoBu/b, Hay4yHU capaJHUK Ha MHCTUTYTY APYLITBEHHUX
Hayka y beorpany

63. /lp Jbydomup Crajuh, penosau npocgecop Ha [IpaBHoM dakynrery
VYuusepsurera y HoBom Cany

64. JIp Ypomr CtankoBuh acucrent Ha [IpaBHOM (akynTery YHUBEp3U-
tera y HoBom Cany

65. llp Jenena TemanoBuh, AnBokarcka komopa Bojsonune, HoBu Ca

66. Tamwa /1. TonopoBuh, acuctent Ha ®Puno3opckom akynrery YHH-
Bep3urera y HoBom Cany

67. Ip bomko TpumnkoBuh, pykoBoguiar MoCTAUILUIOMCKOT HCTPaXKH-
Bama HAa YHUBEP3UTETY y bupMunremy

68. /Ip Bojan Tyouh, Banpenuu npodecop IIpasnor dakynrera YHuBep-
surera y Hosom Cany

69. Jlp Aparana hopuh, nouent Ha [IpaBHOM dakynrety YHHBep3UTETA
y HoBom Cany

70. Ip Canapa ®@umep llobot, penosuu npodecop ua [IpaBHoM daky:i-
tety YHuBepsuteta y HoBom Cany

71. JIp Panenka IlBeruh, penosuu mpodecop Ha IlpaBHOM akynrery
VYuusepsurera y HoBom Cany

72. lp Atuia Yokonmh, XpBarcka o/iBjeTHUYKA KOMOPa

73. OsnmBepa IlleBo, Buiu acucteHt Ha [IpaBHOM dakynrery YHUBEp3u-
teta y bamoj Jlymu
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 27. 10. 2023. godine

1. DAVIDOVIC SAVA, diplomirani pravnik, roden 14. 6. 1976. godine, UPISU-
JE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Radnicka 12.

2. GACINOVIC JELENA, diplomirani pravnik, rodena 22. 7. 1997. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Brac¢e Ribnikar 46.

3. MARKOVIC NIKOLA, diplomirani pravnik, roden 15. 1. 1994. godine, UPISU-
JE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Lasla Gala 7, stan 10.

4. VUCUREVIC VISNIJA, diplomirani pravnik, rodena 6. 10. 1990. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Dimitrija Tucovi¢a 8.

5. LJUBIC ALEKSANDRA, diplomirani pravnik, rodena 28. 7. 1994. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Zeleznicka 8.

6. RADIVOJEVIC TIJANA, diplomirani pravnik, rodena 2. 1. 1986. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Radomira Rase Radujkova 8.

7. KALABA MIHAJLO, diplomirani pravnik, roden 22. 12. 1996. godine, UPISU-
JE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Sremska 4/2.

8. PETKOVIC BRANISLAYV, diplomirani pravnik, roden 13. 4. 1956. godine, UPI-
SUJE SE 9. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Somboru, Staparski put 10.

9. VLAINIC MARKO, diplomirani pravnik, roden 14. 11. 1988. godine, UPISU-
JE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Zrenjaninu, Ruze Sulman 1/9.

10. MIHIC LJILJANA, diplomirani pravnik, rodena 3. 11. 1991. godine, UPISU-
JE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Zrenjaninu, Brigadira Ristic¢a 20.
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11. VREKIC dr DUSAN, diplomirani pravnik, roden 6. 9. 1958. godine, UPISUJE
SE 7. 4. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Indiji, Jug Bogdana 14, lokalll.

12. VLAJKOVIC VOJISLAV, diplomirani pravnik, roden 16. 5. 1991. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
$tem advokatske kancelarije u Panéevu, Zarka Zrenjanina 14.

13. LUKIC DIANA, diplomirani pravnik, rodena 29. 11. 1985. godine, UPISUJE
SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Backoj Topoli, Marsala Tita 61.

14. LEKOVIC KRISTINA, diplomirani pravnik, rodena 27. 1. 1995. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Porda Niksic¢a Johana 31.

15. FRLJANOVIC JELENA, diplomirani pravnik, rodena 7. 1. 1996. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Brace Ribnikar 17/2/14.

16. KOLARIC BRANKA, diplomirani pravnik, rodena 16. 11. 1989. godine, UPI-
SUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
$tem advokatske kancelarije u Novom Sadu, Alekse Santi¢a 5/28.

17. BUGARIN ALEKSANDRA, diplomirani pravnik, rodena 23. 11. 1996. godine
UPISUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa
sediStem advokatske kancelarije u Novom Sadu, Jovana Boskovica 14/8.

— BRISE SE iz Imenika advokatskih pripravnika BUGARIN ALEKSANDRA,
advokatski pripravnik kod Raki¢ Domazetovi¢ Mirne, advokata u Novom Sadu, sa danom
2. 11. 2023. godine zbog upisa u Imenik advokata ove Komore.

18. CIRKOVIC GORAN, diplomirani pravnik, roden 16. 11. 1992. godine UPISU-
JE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Futoska 1a/608.

— BRISE SE iz Imenika advokatskih pripravnika CIRKOVIC GORAN, advokatski
pripravnik kod Kuzman Sandre, advokata u Novom Sadu, sa danom 2. 11. 2023. godine
zbog upisa u Imenik advokata ove Komore.

19. BOSNJAK FILIP, diplomirani pravnik, roden 26. 10. 1994. godine UPISUJE
SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Trg Ferenca Fehera 8.

— BRISE SE iz Imenika advokatskih pripravnika BOSNJAK FILIP, advo-
katski pripravnik kod Sikimi¢ Mladena, advokata u Novom Sadu, sa danom
2. 11. 2023. godine zbog upisa u Imenik advokata ove Komore.

20. JOKIC BILJANA, diplomirani pravnik, rodena 6. 4. 1990. godine UPISUJE SE
3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Kej zrtava racije 8/5.

— BRISE SE iz Imenika advokatskih pripravnika JOKIC BILJANA, advokatski pri-
pravnik kod Rajaci¢ Jelene, advokata u Novom Sadu, sa danom 2. 11. 2023. godine zbog
upisa u Imenik advokata ove Komore.

21. PESA MIRNA, diplomirani pravnik, rodena 18. 4. 1996. godine UPISUJE SE
3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Kuli, Marsala Tita 266/A.
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— BRISE SE iz Imenika advokatskih pripravnika PESA MIRNA, advokatski pri-
pravnik kod Joksovi¢ dr Marije, advokata u Kuli, sa danom 2. 11. 2023. godine zbog upisa
u Imenik advokata ove Komore.

22. BORONJAC ALEKSANDRA, diplomirani pravnik, rodena 1. 6. 1994. godine
UPISUJE SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Glozanu, Marsala Tita 93.

— BRISE SE iz Imenika advokatskih pripravnika BORONJAC ALEKSANDRA,
advokatski pripravnik kod Murtin Jovana, advokata u Backoj Palanci, sa danom 2. 11.
2023. godine zbog upisa u Imenik advokata ove Komore.

23. VUJOVIC MARKO, diplomirani pravnik, roden 2. 6. 1996. godine UPISUJE
SE 2. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Zrenjaninu, Jevrejska 3.

— BRISE SE iz Imenika advokatskih pripravnika VUJOVIC MARKO, advokatski
pripravnik kod Vujovi¢ Zorana, advokata u Zrenjaninu, sa danom 1. 11. 2023. godine zbog
upisa u Imenik advokata ove Komore.

24. MITIC NEVENA, diplomirani pravnik, rodena 30. 7. 1986. godine UPISUJE
SE 3. 11. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Janka Veselinovi¢a 6A/5/24.

— BRISE SE iz Imenika advokatskih pripravnika MITIC NEVENA, advokatski pri-
pravnik kod Riki¢ Riste, advokata u Novom Sadu, sa danom 2. 11. 2023. godine zbog upisa
u Imenik advokata ove Komore.

25. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TISMA MILICA, rodena 29. 7. 2000. godine, na advokatsko-pripravni¢ku
vezbu kod Radovanov Milenka, advokata u Novom Sadu, dana 3. 11. 2023. godine, u tra-
janju od dve godine.

26. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TOLIMIR NIKOLINA, rodena 12. 11. 1998. godine, na advokatsko-pri-
pravni¢ku vezbu kod Zdravkovi¢ Ivane, advokata u Novom Sadu, dana 3. 11. 2023. godine,
u trajanju od dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu INPIC MILAN, roden 18. 3. 1997. godine, na advokatsko-pripravnicku
vezbu kod Dubaji¢ Dejana, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju
od dve godine.

28. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RONCEVIC NEMANTJA, roden 25. 10. 1997. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Be¢agul Marijane, advokata u Novom Sadu, dana 3. 11. 2023. godine,
u trajanju od dve godine.

29. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PIKULA IVANA, rodena 28. 12. 1998. godine, na advokatsko-pripravni¢ku
vezbu kod Herceg Branislava, advokata u Novom Sadu, dana 3. 11. 2023. godine, u traja-
nju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADAKOVIC IVAN, roden 9. 9. 1994. godine, na advokatsko-pripravnic-
ku vezbu kod Puki¢ Milana, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju
od dve godine.
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31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILOVANOVIC MILICA, rodena 17. 7. 1994. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 3. 11. 2023. godi-
ne, u trajanju od dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KOPRIVICA FILIP, roden 17. 4. 1997. godine, na advokatsko-pripravni¢ku
vezbu kod Rajaci¢ SaSe, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju od
dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ICELIC UROS, roden 8. 11. 1993. godine, na advokatsko-pripravnicku ve-
zbu kod Knezevi¢ Boska, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju od
dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DIMITROV MILJA, rodena 10. 1. 1999. godine, na advokatsko-priprav-
nicku vezbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 3. 11. 2023. godine, u
trajanju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SEVIC ANJA, rodena 3. 12. 1998. godine, na advokatsko-pripravni¢ku ve-
zbu kod Simurdi¢ Milice, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju od
dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SUSA VANIJA, rodena 8. 8. 1998. godine, na advokatsko-pripravnicku ve-
zbu kod Beljanski Vladimira, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju
od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIJATOVIC TARA, rodena 24. 8. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Popovi¢ Srdana, advokata u Novom Sadu, dana 3. 11. 2023. godine, u
trajanju od dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CVITANOVIC MILAN, roden 11. 7. 1999. godine, na advokatsko-priprav-
ni¢ku vezbu kod Beli¢ Ivana, advokata u Novom Sadu, dana 3. 11. 2023. godine, u trajanju
od dve godine.

39. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodi-
ne u Novom Sadu KARAPANDZA DUSAN, roden 14. 11. 1997. godine, na advokatsko-
-pripravni¢ku vezbu kod Raki¢ Domazetovi¢ Mirne, advokata u Novom Sadu, dana 3. 11.
2023. godine, u trajanju od dve godine.

40. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUCKOVIC DRAGANA, rodena 7. 12. 1980. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Balaban Aleksandre, advokata u Pancevu, dana 3. 11. 2023. godine, u
trajanju od dve godine.

41. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAVIC MARTA, rodena 20. 3. 2000. godine, na advokatsko-pripravnicku
vezbu kod Gigi¢ Veljka, advokata u Pancevu, dana 3. 11. 2023. godine, u trajanju od dve
godine.

42. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DIMIC JOVANA, rodena 10. 7. 1997. godine, na advokatsko-pripravnicku
vezbu kod Vidakovi¢ Gorana, advokata u Pancevu, dana 3. 11. 2023. godine, u trajanju od
dve godine.
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43. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STUPAR DRAGANA, rodena 17. 5. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Stanoj¢i¢ Jovana, advokata u Rumi, dana 3. 11. 2023. godine, u trajanju
od dve godine.

44. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MARICIC DRAGAN, roden 27. 5. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Mari¢i¢ Milana, advokata u Rumi, dana 3. 11. 2023. godine, u trajanju od
dve godine.

45. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ROMIC DUSAN, roden 26. 8. 1996. godine, na advokatsko-pripravnicku
vezbu kod Romi¢ Dragana, advokata u Kikindi, dana 3. 11. 2023. godine, u trajanju od dve
godine.

46. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VLAJKOV NATASA, rodena 26. 7. 1991. godine, na advokatsko-priprav-
ni¢ku vezbu kod Radisi¢ Gutesa Vesne, advokata u Zrenjaninu, dana 3. 11. 2023. godine, u
trajanju od dve godine.

47. BRISE SE iz Imenika advokata Advokatske komore Vojvodine VOINOVIC
BRANKA, advokat u Novom Sadu, sa danom 31. 10. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Popovi¢ Ognjen, advokat u Sremskim Karlovcima, postavlja se za preuzimatelja
advokatske kancelarije.

48. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BJEKIC ZORA,
advokat u Novom Sadu, sa danom 15. 10. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Popadi¢ Danijela, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

49. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BUGARSKI
NENAD, advokat u Novom Sadu, sa danom 30. 9. 2023. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Ac¢imovi¢ Milorad, advokat u Kacu, postavlja se za preuzimatelja advokatske
kancelarije.

50. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SAVIC MARI-
NA, advokat u Indiji, sa danom 15. 10. 2023. godine na li¢ni zahtev.

— Begeni$i¢ Lazar, advokat u Indiji, postavlja se za preuzimatelja advokatske
kancelarije.

51. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KOVACEVIC
NIKOLA, advokat u Sidu, sa danom 29. 9. 2023. godine usled smrti.

— Kuki¢ Vladislava, advokat u Sidu, postavlja se za preuzimatelja advokatske
kancelarije.

52. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
KRNAC RENATA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj ve-
zbi kod Medi¢ Marine, advokata u Novom Sadu, sa danom 16. 10. 2023. godine.

53. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
CABRADI LUKA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj ve-
zbi kod Ramac¢ Tamare, advokata u Novom Sadu, sa danom 8. 10. 2023. godine.
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54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JOVANOVIC MILOS, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Soki¢ Stamenkovié Dusanke, advokata u Novom Sadu, sa danom 10. 10. 2023.
godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JURIC ROBERTINA, advokatski pripravnik u Subotici, na advokatsko-pripravni¢koj vezbi
kod Radinovi¢ Nemanje, advokata u Subotici, sa danom 30. 9. 2023. godine.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
BRADIC VLADIMIR, advokatski pripravnik u Sremskoj Mitrovici, na advokatsko-pri-
pravnic¢koj vezbi kod Gatari¢ Srdana, advokata u Sremskoj Mitrovici, sa danom 30. 9.
2023. godine.

57. UZIMA SE NA ZNANJE da MARIC TIJANI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog bolovanja radi odrzavanja trudnoce
pocev od 3. 10. 2023. godine.

— Zugi¢ Sonja, advokat iz Novog Sada, odreduje se za privremenog zamenika.

58. UZIMA SE NA ZNANJE da SMILJANIC KRISTINI, advokatu u Zablju, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta pocev od 18. 9. 2023. do 17. 9. 2025. godine.

— Smiljani¢ Vladimir, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

59. UZIMA SE NA ZNANIJE da MARIC JELENI, advokatu u Kuli, privremeno
prestaje pravo na obavljanje advokature radi odrzavanja trudnoc¢e pocev od 9. 10. 2023.
godine.

— Vasovi¢ Olivera, advokat u Kuli, odreduje se za privremenog zamenika.

60. UZIMA SE NA ZNANIJE da BASARIC PREDRAGU, advokatu u Pancevu,
privremeno prestaje pravo na obavljanje advokature zbog bolovanja pocev od 28. 8. 2023.
godine.

— Janjus Predrag, advokat iz Panceva, odreduje se za privremenog zamenika.

61. UZIMA SE NA ZNANJE da STAJIC BATIC IRENI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog odsustva radi posebne nege dete-
ta od 2. 8. 2023. do 1. 11. 2023. godine.

— Dobanovacki Dorde, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

62. UZIMA SE NA ZNANIJE da KISELICKI DANICI, advokatu u Novom Sadu,
privremeno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju zameni-
ka Gradskog pravobranioca, pocev od 16. 10. 2023. godine, do isteka mandata.

— Todorovié Zivko, advokat u Novom Sadu, odreduje se za privremenog zamenika.

63. UZIMA SE NA ZNANJE da BERETIC DUSANKI, advokatu u Rumi, privre-
meno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju Opstinskog
pravobranioca Opstine Ruma, pocev od 16. 9. 2023. godine, na period od pet godina.

— Frindik Jelena, advokat u Irigu, odreduje se za privremenog zamenika.

64. UZIMA SE NA ZNANIJE da je KARAN KRISTIJAN, advokat u Novom Sadu,
nastavio sa radom dana 29. 9. 2023. godine, nakon §to mu je privremeno bilo prestalo pra-
vo na bavljenje advokaturom.

— Toholjevi¢ Dorde, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.
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65. UZIMA SE NA ZNANIJE da je RADIC ALEKSANDRA, advokat u Novom Sa-
du, nastavila sa radom dana 19. 10. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Marjanovi¢ Brane, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

66. UZIMA SE NA ZNANIJE da je PETROVIC MARIJA, advokat u Novom Sadu,
nastavila sa radom dana 2. 9. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Gnjati¢ Nada, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

67. UZIMA SE NA ZNANIJE da se SLJIIVAR VLAOVIC MIRJANA, advokat u
Novom Sadu, razreSava duznosti privremenog zamenika Mostarac Gorana.

68. UZIMA SE NA ZNANJE da je JEFIC BORJANA, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Dujovié.

69. UZIMA SE NA ZNANIJE da je PERISIC GORDANA, advokat u Novom Sadu,
promenila prezime koje sada glasi Mrgud.

70. UZIMA SE NA ZNANIJE da je NIKOLIC KORNELIJA, advokatski pripravnik
u Novom Sadu, promenila prezime koje sada glasi Ugrenovi¢.

71. UZIMA SE NA ZNANIJE da je KNEZEVIC SANJA, advokat u Novom Sadu,
promenila prezime koje sada glasi Krivokapic.

72. UZIMA SE NA ZNANIJE da je GABRIC IVANA, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Gabri¢ Prajs.

73. UZIMA SE NA ZNANJE da je TUPENARAC TIJANA, advokat u Indiji, pro-
menila prezime koje sada glasi Radi¢.

74. UZIMA SE NA ZNANIJE da je UBOVIC NATASA, advokatski pripravnik u
Zrenjaninu, promenila prezime koje sada glasi Vidakovi¢.

75. UZIMA SE NA ZNANIJE da je JOVANOVIC MARKO, advokatski pripravnik
u Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Zecevi¢ Nenada, advokata u
Novom Sadu, dana 5. 10. 2023. godine, te da istu nastavlja kod Petrovi¢ Bogdana, advoka-
ta u Novom Sadu, dana 6. 10. 2023. godine.

76. UZIMA SE NA ZNANJE da je CONKIC STEFAN, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Kuzman Sandre, advokata u
Novom Sadu, dana 5. 10. 2023. godine, te da istu nastavlja kod Malinovi¢ Marije, advokata
u Novom Sadu, dana 6. 10. 2023. godine.

77. UZIMA SE NA ZNANIJE da je POPOV MILICA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Popov Gordane, advokata u No-
vom Sadu, dana 11. 10. 2023. godine, te da istu nastavlja kod Kljaji¢ Gorana, advokata u
Novom Sadu, dana 12. 10. 2023. godine.

78. UZIMA SE NA ZNANIJE da je KAJIS IVAN, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Muksinovi¢ Ivane, advokata u Novom
Sadu, dana 11. 10. 2023. godine, te da istu nastavlja kod Kralj Radin Biljane, advokata u
Novom Sadu, dana 12. 10. 2023. godine.

79. UZIMA SE NA ZNANIJE da je TOJCIC ALEKSA, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Arsi¢ Tanje, advokata u Novom
Sadu, dana 25. 10. 2023. godine, te da istu nastavlja kod Sreckovi¢ Milosa, advokata u
Novom Sadu, dana 26. 10. 2023. godine.

1537



Glasnik Advokatske komore Vojvodine, br. 4/2023.

80. UZIMA SE NA ZNANJE da je STOJMENOVIC PETAR, advokatski pripravnik
u Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Rama¢ Tamare, advokata u
Novom Sadu, dana 13. 10. 2023. godine.

81. UZIMA SE NA ZNANIJE da je VESELINOVIC MILICA, advokatski priprav-
nik u Sremskoj Kamenici, prekinula advokatsko-pripravnicku vezbu kod Buha Bojana,
advokata u Sremskoj Kamenici, dana 13. 10. 2023. godine, te da istu nastavlja kod Popovié¢
Srdana, advokata u Novom Sadu, dana 16. 10. 2023. godine.

82. UZIMA SE NA ZNANIJE da je KOSOVIC GAVRILO, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Mara$ Caran Ivane, advokata
u Novom Sadu, dana 13. 10. 2023. godine.

83. UZIMA SE NA ZNANIJE da je BABIC TIJANA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Savin Sonje, advokata u Novom
Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Mara§ Caran Ivane, advokata u
Novom Sadu, dana 13. 10. 2023. godine.

84. UZIMA SE NA ZNANIJE da je RADOVIC TAMARA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Caran Mircee, advokata u
Novom Sadu, dana 13. 10. 2023. godine.

85. UZIMA SE NA ZNANIJE da je PETROVIC MILOS, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Caran Mircee, advokata u
Novom Sadu, dana 13. 10. 2023. godine.

86. UZIMA SE NA ZNANJE da je VELJIC NEVENA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Savin Sonje, advokata u Novom
Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Dragovi¢ Danila, advokata u
Novom Sadu, dana 13. 10. 2023. godine.

87. UZIMA SE NA ZNANIJE da je NEDELJKOVIC NEMANJA, advokatski pri-
pravnik u Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Savin Sonje, advo-
kata u Novom Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Mara$ Caran Ivane,
advokata u Novom Sadu, dana 13. 10. 2023. godine.

88. UZIMA SE NA ZNANIJE da je PAVLOVIC MARKO, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 12. 10. 2023. godine, te da istu nastavlja kod Caran Mircee, advokata u
Novom Sadu, dana 13. 10. 2023. godine.

89. UZIMA SE NA ZNANJE da je DAKIC JASMINA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Sreckovi¢ Milosa, advokata u
Novom Sadu, dana 17. 10. 2023. godine, te da istu nastavlja kod Cubrilo Miodraga, advo-
kata u Novom Sadu, dana 18. 10. 2023. godine.

90. UZIMA SE NA ZNANIJE da je PUVACA DRAGANA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Cvetkovi¢ Petra, advokata u
Novom Sadu, dana 25. 10. 2023. godine, te da istu nastavlja kod Alisi¢ Vladimira, advoka-
ta u Indiji, dana 26. 10. 2023. godine.

91. UZIMA SE NA ZNANJE da je MELOVIC TAMARA, advokatski pripravnik
u BeocCinu, prekinula advokatsko-pripravni¢ku vezbu kod Milovanovi¢ Jovane, advokata
u Beoc¢inu, dana 17. 10. 2023. godine, te da istu nastavlja kod Radun Srdana, advokata u
Novom Sadu, dana 18. 10. 2023. godine.
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92. UZIMA SE NA ZNANIJE da je ,,Zajednicka advokatska kancelarija Aleksi¢ sa
saradnicima® donela odluku o isklju¢enju Savin Sonje, advokata u Novom Sadu, iz zajed-
ni¢ke advokatske kancelarije sa danom 11. 10. 2023 godine.

93. UZIMA SE NA ZNANIJE da je MEDIC MARIJA, advokat u Novom Sadu, pri-
stupila Zajedni¢koj advokatskoj kancelariji ,,Zuni¢“ sa sediitem u Novom Sadu, Pozorigni
trg 7/6A, dana 6. 10. 2023. godine.

94. UZIMA SE NA ZNANIJE da su DOSIC LAZAR, advokat u Novom Sadu, i Vra-
nac Uro$, advokat u Novom Sadu, osnovali Zajednicku advokatsku kancelariju ,,Dosi¢ i
Vranac” sa sediStem u Novom Sadu, Balzakova 22, pocev od 14. 10. 2023. godine.

95. UZIMA SE NA ZNANJE da je SEBEZ DRAGANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Lasla Gala 10/1, stan 6, poc¢ev od 23. 10.
2023. godine.

96. UZIMA SE NA ZNANIJE da je BABIC NATALIJA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Micurinova 30, pocev od 15. 10. 2023.
godine.

97. UZIMA SE NA ZNANJE da je DPOSIC LAZAR, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Balzakova 22, pocev od 25. 10. 2023. godine.

98. UZIMA SE NA ZNANJE da je VRANAC UROS, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Balzakova 22, pocev od 5. 10. 2023. godine.

99. UZIMA SE NA ZNANIJE da je MITRESKI FILIP, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Maksima Gorkog 7, poc¢ev od 16. 10. 2023.
godine.

100. UZIMA SE NA ZNANIJE da je JOVANOVIC MIROJE, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Futoska 84, pocev od 13. 10. 2023. godine.

101. UZIMA SE NA ZNANIJE da je DEDIC ZORANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Hadzi Ruvimova 34/1/2, poc¢ev od
1. 11. 2023. godine.

102. UZIMA SE NA ZNANIJE da je PAPIC BOJAN, advokat u Novom Sadu, prese-
lio svoju advokatsku kancelariju na adresu Vase Staji¢a 20d, pocev od 16. 10. 2023. godine.

103. UZIMA SE NA ZNANIJE da je MIJOVIC STEFAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Dimitrija Tucovica 14, stan 2, pocev od 19.
10. 2023. godine.

104. UZIMA SE NA ZNANIJE da je JANECKOV IVAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 4c, stan 6, poc¢ev od 20.
10. 2023. godine.

105. UZIMA SE NA ZNANIJE da je RANKOV BRANISLAYV, advokat u Subotici,
preselio svoju advokatsku kancelariju na adresu Esperanta 5/14, pocev od 12. 10. 2023.
godine.

106. UZIMA SE NA ZNANIJE da je MILOSEVIC ANDELIJA, advokat u Pangevu,
preselila svoju advokatsku kancelariju na adresu Joakima Vuji¢a 15, pocev od 1. 11. 2023.
godine.

107. UZIMA SE NA ZNANJE da je MARKOVIC NAPA, advokat u Zrenjaninu,
preselila svoju advokatsku kancelariju na adresu Pupinova 1/2/63, pocev od 3. 10. 2023.
godine.

108. UZIMA SE NA ZNANIJE da je COLAK JASMINA TATJANA, advokat u
Sremskoj Mitrovici, preselila svoju advokatsku kancelariju na adresu Zmaj Jovina 9,
pocev od 23. 10. 2023. godine.
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 1. 12. 2023. godine

1. ILIC IRENA, diplomirani pravnik, rodena 6. 5. 1996. godine, UPISUJE SE 8.
12. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Maksima Gorkog 6, stan 53.

2. BESAROVIC INES, diplomirani pravnik, rodena 14. 11. 1953. godine, UPISU-
JE SE 8. 12. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Mileve Mari¢ 5, stan 731.

3. POKIC CANKOVIC DRAGANA, diplomirani pravnik, rodena 21. 4. 1985. go-
dine, UPISUJE SE 8. 12. 2023. godine u Imenik advokata Advokatske komore Vojvodine,
sa sediStem advokatske kancelarije u Novom Sadu, Grckoskolska 1.

4. PERUNICIC JELENA, diplomirani pravnik, rodena 12. 12. 1997. godine, UPI-
SUJE SE 8. 12. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Kuli, Mar$ala Tita 19.

5. KAJTEZ BUKA, diplomirani pravnik, roden 11. 3. 1988. godine, UPISUJE SE
8. 12. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Ba¢koj Palanci, Zarka Zrenjanina 45.

6. RADONIJIC VLADIMIR, diplomirani pravnik, roden 2. 9. 1992. godine, UPISU-
JE SE 8. 12. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Senti, Boska Jugovica 12/8.

7. RADOVIC NIKOLA, diplomirani pravnik, roden 19. 12. 1996. godine UPISU-
JE SE 8. 12. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Backoj Topoli, Lista Ferenca 25.

— BRISE SE iz Imenika advokatskih pripravnika RADOVIC NIKOLA, advokatski
pripravnik kod Radovi¢ Svetlane, advokata u Backoj Topoli, sa danom 7. 12. 2023. godine
zbog upisa u Imenik advokata ove Komore.

8. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu MELENTIJEVIC JELENA, rodena 1. 12. 1998. godine, na advokatsko-pri-
pravni¢ku vezbu kod Andelkovi¢ Nemanje, advokata u Novom Sadu, dana 8. 12. 2023.
godine, u trajanju od dve godine.

9. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu ALEKSIC SANJA, rodena 14. 2. 2001. godine, na advokatsko-pripravnicku
vezbu kod Kralj Nikole, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju od
dve godine.

10. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RISTIC ILIJA, roden 15. 12. 1997. godine, na advokatsko-pripravnicku
vezbu kod Caran Mircee, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju od
dve godine.

11. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu NIKOLIC NIKOLA, roden 12. 11. 1991. godine, na advokatsko-pripravnicku
vezbu kod Prosi¢ Zorana, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju od
dve godine.

12. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SRDANOV JOVAN, roden 2. 9. 1998. godine, na advokatsko-pripravnicku
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vezbu kod Mirkovi¢ Bojana, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju
od dve godine.

13. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DANIC VANJA, rodena 26. 5. 2000. godine, na advokatsko-pripravnicku
vezbu kod Gogi¢ Rade, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju od
dve godine.

14. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu KOVACEVIC STEFAN, roden 22. 2. 1995. godine, na advokatsko-priprav-
ni¢ku vezbu kod Brki¢ Nikole, advokata u Novom Sadu, dana 8. 12. 2023. godine, u traja-
nju od dve godine.

15. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvo-
dine u Novom Sadu SAVANOVIC PAVLE, roden 20. 10. 1997. godine, na advokatsko-
-pripravni¢ku vezbu kod Madi¢ Olivera, advokata u Novom Sadu, dana 8. 12. 2023. godi-
ne, u trajanju od dve godine.

16. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu BJELIC IVANA, rodena 26. 5. 1994, godine, na advokatsko-pripravnicku ve-
zbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju
od dve godine.

17. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu RAKITA KATARINA, rodena 16. 7. 1998. godine, na advokatsko-pripravnic¢-
ku vezbu kod Ramac¢ Tamare, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju
od dve godine.

18. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TOJIC SANIJA, rodena 25. 3. 1988. godine, na advokatsko-pripravnicku
vezbu kod Terzi¢ Branislava, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju
od dve godine.

19. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu URAC ADRIAN, roden 16. 6. 1999. godine, na advokatsko-pripravnicku
vezbu kod Vuckovi¢ Vuka, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju
od dve godine.

20. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUKAJLOVIC NATASA, rodena 6. 6. 1997. godine, na advokatsko-pri-
pravni¢ku vezbu kod Marovi¢ Zeljka, advokata u Novom Sadu, dana 8. 12. 2023. godine, u
trajanju od dve godine.

21. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu CIZMOVIC PETAR, roden 19. 2. 1993. godine, na advokatsko-pripravnicku
vezbu kod Pusara Milana, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju od
dve godine.

22. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu TOMOVIC NEDA, rodena 21. 3. 1997. godine, na advokatsko-pripravnicku
vezbu kod Jankovi¢ Miodraga, advokata u Novom Sadu, dana 8. 12. 2023. godine, u traja-
nju od dve godine.

23. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu PETROV TEODOR, roden 23. 5. 1999. godine, na advokatsko-pripravnicku
vezbu kod Mudrini¢ Dejana, advokata u Novom Sadu, dana 8. 12. 2023. godine, u trajanju
od dve godine.
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24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VIDOVIC PAVLE, roden 5. 6. 1997. godine, na advokatsko-pripravnicku
vezbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 8. 12. 2023. godine, u traja-
nju od dve godine.

25. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JEGDIC VLADIMIR, roden 2. 9. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Aleksi¢ Ninoslava, advokata u Novom Sadu, dana 8. 12. 2023. godine, u
trajanju od dve godine.

26. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ANDELKOVIC RADMILA, rodena 3. 8. 1975. godine, na advokatsko-pri-
pravni¢ku vezbu kod Davidov Dusanke, advokata u Novom Sadu, dana 8. 12. 2023. godi-
ne, u trajanju od dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu UGARAK SOFIJA, rodena 27. 1. 1994. godine, na advokatsko-priprav-
ni¢ku vezbu kod Kovacevi¢ Kanazir Vanje, advokata u Novom Sadu, dana 8. 12. 2023.
godine, u trajanju od dve godine.

28. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SIMON ARNOLD, roden 25. 8. 1995. godine, na advokatsko-pripravni¢ku
vezbu kod Zedi Valerije, advokata u Beceju, dana 8. 12. 2023. godine, u trajanju od dve
godine.

29. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BUBNJEVIC DRASKO, roden 5. 10. 1966. godine, na advokatsko-pri-
pravni¢ku vezbu kod Balaban Dragana, advokata u Pancevu, dana 8. 12. 2023. godine, u
trajanju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BOKSAN MARIJANA, rodena 12. 7. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Papuli¢ Dorda, advokata u Pancevu, dana 8. 12. 2023. godine, u trajanju
od dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ARSENIJEVIC SIMONA, rodena 29. 8. 1997. godine, na advokatsko-pri-
pravnicku vezbu kod Bosilj Nenada, advokata u Pancevu, dana 8. 12. 2023. godine, u tra-
janju od dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BAJAGIC NIKOLINA, rodena 18. 4. 1998. godine, na advokatsko-priprav-
ni¢ku vezbu kod Cveji¢ Radovana, advokata u Subotici, dana 8. 12. 2023. godine, u traja-
nju od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GALIC TAMARA, rodena 27. 12. 1999. godine, na advokatsko-pripravni¢-
ku vezbu kod Zaki¢ Nikole, advokata u Subotici, dana 8. 12. 2023. godine, u trajanju od
dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu HORVAT KATAI KRISTINA, rodena 5. 2. 1999. godine, na advokatsko-
-pripravni¢ku vezbu kod Nikoli¢ DuSana, advokata u Senti, dana 8. 12. 2023. godine, u
trajanju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Voj-
vodine u Novom Sadu SOP JOVANA, rodena 8. 8. 1996. godine, na advokatsko-
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-pripravni¢ku vezbu kod Trajcevski Srdana, advokata u Somboru, dana 8. 12. 2023. godine,
u trajanju od dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MEDESI MAJA, rodena 8. 10. 1999. godine, na advokatsko-pripravnicku
vezbu kod Joksovi¢ dr Marije, advokata u Kuli, dana 8. 12. 2023. godine, u trajanju od dve
godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Voj-
vodine u Novom Sadu VUKOVIC ALEKSANDRA, rodena 13. 6. 1992. godine, na
advokatsko-pripravnicku vezbu kod Suboti¢ Marine, advokata u Zrenjaninu, dana
8. 12. 2023. godine, u trajanju od dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Voj-
vodine u Novom Sadu PROKIC BOGDAN, roden 5. 9. 1995. godine, na advokatsko-
-pripravni¢ku vezbu kod Pavlovi¢ Milutina, advokata u Sremskoj Mitrovici, dana 8. 12.
2023. godine, u trajanju od dve godine.

39. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MALBASA MANJA, rodena 19. 12. 2000. godine, na advokatsko-priprav-
nicku vezbu kod Gari¢ Milosa, advokata u Staroj Pazovi, dana 8. 12. 2023. godine, u traja-
nju od dve godine.

40. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KRKLJUS LJU-
BINKA, advokat u Novom Sadu, sa danom 30. 11. 2023. godine zbog penzionisanja.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Erceg Igor, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

41. BRISE SE iz Imenika advokata Advokatske komore Vojvodine DOBRANIC
SAVO, advokat u Novom Sadu, sa danom 1. 12. 2023. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Jovancevi¢ Radomir, advokat u Novom Sadu, postavlja se za preuzimatelja advo-
katske kancelarije.

42. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KRCMAR
NEMANIJA, advokat u Novom Sadu, sa danom 1. 12. 2023. godine na li¢ni zahtev.

— Jarminac Boris, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

43. BRISE SE iz Imenika advokata Advokatske komore Vojvodine FILIPOV
ZORAN, advokat u Pan¢evu, sa danom 30. 11. 2023. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Mladenovi¢ Jelena, advokat u Pancevu, postavlja se za preuzimatelja advokatske
kancelarije.

44. BRISE SE iz Imenika advokata Advokatske komore Vojvodine HOTI DIJANA,
advokat u Pancevu, sa danom 30. 11. 2023. godine na li¢ni zahtev. Cvetanovi¢ Nikola,
advokat u Pancevu, postavlja se za preuzimatelja advokatske kancelarije.

45. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BOGDANOVIC
RAJNA, advokat u Ravnom Selu, sa danom 30. 11. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Bjeki¢ Zoran, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.
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46. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SMILJANIC
NATASA, advokat u Novom Sadu, sa danom 14. 12. 2023. godine radi preseljenja u
Advokatsku komoru Beograda.

47. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MRKIC ALEKSANDAR, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnickoj vezbi kod Tucovi¢ Milane, advokata u Novom Sadu, sa danom 1. 11. 2023.
godine.

48. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JEVTIC STEFAN, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Tucovi¢ Milane, advokata u Novom Sadu, sa danom 10. 11. 2023. godine.

49. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
GRBIC DEJAN, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Cveji¢ Nenada, advokata u Novom Sadu, sa danom 1. 12. 2023. godine.

50. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PETROVIC ANIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Spasojevi¢-Ivanéi¢ Dejane, advokata u Novom Sadu, sa danom 23. 10. 2023.
godine.

51. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
KRNAC RENATA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Medi¢ Marine, advokata u Novom Sadu, sa danom 16. 10. 2023. godine.

52. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
NEDELJKOVIC TEODORA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Medi¢ Marine, advokata u Novom Sadu, sa danom 16. 10. 2023.
godine.

53. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
RADIC MARIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Travica Nikole, advokata u Novom Sadu, sa danom 10. 11. 2023. godine.

54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
SAVIC JELENA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj vezbi
kod Vukasinovi¢ Natase, advokata u Novom Sadu, sa danom 1. 11. 2023. godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
SUKARA ANIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj vezbi
kod Mici¢ Jelene, advokata u Novom Sadu, sa danom 2. 6. 2023. godine.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore
Vojvodine LJUBINAC NIKOLA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravni¢koj vezbi kod Kralj Radin Biljane, advokata u Novom Sadu, sa danom
5. 11. 2023. godine.

57. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
GAVRILOVIC STEFAN, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Raki¢ Domazetovi¢ Mirne, advokata u Novom Sadu, sa danom
10. 11. 2023. godine.

58. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
COLOVIC DEJANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 31. 10. 2023. godine.
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59. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
POKIC VASILIJE, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 7. 11. 2023. godine.

60. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore
Vojvodine DRULOVIC MARIJA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Rama¢ Tamare, advokata u Novom Sadu, sa danom 24. 10. 2023.
godine.

61. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MARINKOVIC MILAN, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Andelkovi¢ Nemanje, advokata u Novom Sadu, sa danom 8. 11.
2023. godine.

62. UZIMA SE NA ZNANIJE da STOJANOVIC TAMARI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i
odsustva radi nege deteta pocev od 16. 11. 2023. godine do 14. 11. 2024. godine.

— Bosnjak Luka, advokat iz Novog Sada, odreduje se za privremenog zamenika.

63. UZIMA SE NA ZNANJE da ARSENIJEVIC DARIJI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta pocev od 10. 11. 2023. godine do 10. 11. 2025. godine.

— Volarevi¢ Dragan, advokat iz Novog Sada, odreduje se za privremenog zamenika.

64. UZIMA SE NA ZNANJE da VUJICIC JOVANI, advokatu u Vrbasu, privremeno
prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta od 1. 12. 2023. do 29. 11. 2024. godine.

— Zdravkovi¢ Ivana, advokat u Novom Sadu, odreduje se za privremenog zamenika.

65. UZIMA SE NA ZNANIJE da RADIC TIJANI, advokatu u Indiji, priviemeno
prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta od 15. 11. 2023. do 14. 11. 2024. godine.

— Radi¢ Jovica, advokat u Indiji, odreduje se za privremenog zamenika.

66. UZIMA SE na znanje da je STAJIC BATIC IRENA, advokat u Novom Sadu,
nastavila sa radom dana 1. 11. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Dobanovacki Porde, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

67. UZIMA SE na znanje da je DOBRNJAC BORINKA, advokat u Novom Sadu,
nastavila sa radom dana 17. 11. 2023. godine, nakon $to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Caran Mircea, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

68. UZIMA SE na znanje da je VLAISAVLIEVIC VLADANA, advokat u Novom
Sadu, nastavila sa radom dana 8. 11. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Bodlovi¢ Aleksandar, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

69. UZIMA SE na znanje da je DURMIC DURPICA, advokat u Novom Sadu,
nastavila sa radom dana 17. 11. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Beni¢ Petrovi¢ Lliljana, advokat u Novom Sadu, razresava se duznosti privreme-
nog zamenika.
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70. UZIMA SE NA ZNANJE da je TRAJANOVSKI LJUBICIC TIJANA, advokat
u Novom Sadu, nastavila sa radom dana 30. 11. 2023. godine, nakon $to joj je privremeno
bilo prestalo pravo na bavljenje advokaturom.

— Peri¢ Maja, advokat u Novom Sadu, razresava se duznosti privremenog zamenika.

71. UZIMA SE NA ZNANJE da je MEDESI FARKAS ALEKSANDRA, advokat u
Kuli, nastavila sa radom dana 29. 10. 2023. godine, nakon $to joj je privremeno bilo presta-
lo pravo na bavljenje advokaturom.

— Salak Joakim Julijan, advokat u Kuli, razreSava se duznosti privremenog
zamenika.

72. UZIMA SE NA ZNANIJE da je Kordi¢ Tea, advokatski pripravnik u Novom Sa-
du, promenila prezime koje sada glasi Kocic¢.

73. UZIMA SE NA ZNANIJE da je Paklar Jovana, advokatski pripravnik u Novom
Sadu, promenila prezime koje sada glasi Balac.

74. UZIMA SE NA ZNANIJE da je Kovacevi¢ Kanazir Vanja, advokat u Novom Sa-
du, promenila prezime koje sada glasi D. Kovacevi¢.

75. UZIMA SE NA ZNANIJE da je Krivokuca Biljana, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Maksimovié.

76. UZIMA SE NA ZNANIJE da je Basta Nina, advokat u Novom Sadu, promenila
prezime koje sada glasi Basta Pejcic.

77. UZIMA SE NA ZNANIJE da je Vukcevi¢ Sladana, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Lalovi¢.

78. UZIMA SE NA ZNANIJE da je Cui¢ NataSa, advokatski pripravnik u Temerinu,
promenila prezime koje sada glasi Drobac.

79. UZIMA SE NA ZNANIJE da je Mari¢ Gordana, advokat u Purdevu, promenila
prezime koje sada glasi Mari¢ Cap.

80. UZIMA SE NA ZNANIJE da je Goranovi¢ Jovana, advokat u VrScu, promenila
prezime koje sada glasi Kljajin.

81. UZIMA SE NA ZNANIJE da je Gros Iva, advokat u Subotici, promenila prezime
koje sada glasi Gros Konkolj.

82. UZIMA SE NA ZNANIJE da je Doji¢ Nade, advokat u Subotici, promenila prezi-
me koje sada glasi Doji¢ Raicevic.

83. UZIMA SE NA ZNANIJE da je Miki¢ Jelena, advokat u Sremskoj Mitrovici, pro-
menila prezime koje sada glasi Dzodan.

84. UZIMA SE NA ZNANIJE da je MACKIC DUNJA, advokatski pripravnik u Bag-
kom Jarku, prekinula advokatsko-pripravni¢ku vezbu kod Herceg Branislava, advokata u
Novom Sadu, dana 31. 10. 2023. godine, te da istu nastavlja kod Radovi¢ Nebojse, advoka-
ta u Novom Sadu, dana 1. 11. 2023. godine.

85. UZIMA SE NA ZNANJE da je DIMIC MARINA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Mici¢ Jelene, advokata u Novom
Sadu, dana 30. 10. 2023. godine, te da istu nastavlja kod Zevedi Olivera, advokata u No-
vom Sadu, dana 31. 10. 2023. godine.

86. UZIMA SE NA ZNANJE da je DRULOVIC MARIJA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 13. 10. 2023. godine, te da istu nastavlja kod Rama¢ Tamare, advokata u
Novom Sadu, dana 14. 10. 2023. godine.
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87. UZIMA SE NA ZNANIJE da je MARKOVIC ALEKSANDRA, advokatski pri-
pravnik u Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Mari¢ Sofije, advo-
kata u Novom Sadu, dana 10. 11. 2023. godine, te da istu nastavlja kod Sarac Danijele,
advokata u Novim Banovcima, dana 11. 11. 2023. godine.

88. UZIMA SE NA ZNANIJE da je SOLDO IVAN, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravnicku vezbu kod Miljkovi¢ Srdana, advokata u Novom
Sadu, dana 9. 11. 2023. godine, te da istu nastavlja kod Savi¢ Vladimira, advokata u No-
vom Sadu, dana 10. 11. 2023. godine.

89. UZIMA SE NA ZNANIJE da je ROGAN TANIJA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Jankovi¢ Miodraga, advokata u
Novom Sadu, dana 13. 11. 2023. godine, te da istu nastavlja kod Gudalo Borisa, advokata u
Novom Sadu, dana 14. 11. 2023. godine.

90. UZIMA SE NA ZNANIJE da je ILIC ALEKSANDAR, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Dragovi¢ Danila, advokata u
Novom Sadu, dana 23. 11. 2023. godine, te da istu nastavlja kod Dubaji¢ Lasla, advokata u
Novom Sadu, dana 24. 11. 2023. godine.

91. UZIMA SE NA ZNANJE da je VLASKALIC MILOS, advokatski pripravnik
u Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Prosi¢ Zorana, advokata u
Novom Sadu, dana 27. 11. 2023. godine, te da istu nastavlja kod Suji¢ Stameni¢ Mirjane,
advokata u Novom Sadu, dana 28. 11. 2023. godine.

92. UZIMA SE NA ZNANJE da je NIKOLIC LUKA, advokatski pripravnik u Srem-
skoj Mitrovici, prekinuo advokatsko-pripravnicku vezbu kod Vasiljevi¢ Branka, advokata
u Sremskoj Mitrovici, dana 30. 11. 2023. godine, te da istu nastavlja kod Kuzmanovski
Marte, advokata u Novom Sadu, dana 1. 12. 2023. godine.

93. UZIMA SE NA ZNANIJE da je Dobrnjac Borinka, advokat u Novom Sadu, istu-
pila iz Zajednicke advokatske kancelarije ,,Aleksi¢ sa saradnicima“ sa sediStem u Novom
Sadu, Grckoskolska 1, dana 22. 11. 2023. godine.

94. UZIMA SE NA ZNANJE da je GALIC JELENA, advokat u Novom Sadu, pre-
selila sediste advokatske kancelarije u Backu Palanku, Trg bratstva i jedinstva 30-32, lokal
132, pocev od 15. 11. 2023. godine.

95. UZIMA SE NA ZNANIJE da je PANIC IVANA, advokat u Novom Sadu, prese-
lila sediste advokatske kancelarije u Pecince, Slobodana Baji¢a 52, pocev od 14. 11. 2023.
godine.

96. UZIMA SE NA ZNANJE da je ILIC SLADANA, advokat u Novom Sadu, pre-
selila sediste advokatske kancelarije u Sentu, Postanska 45, pocev od 1. 12. 2023. godine.

97. UZIMA SE NA ZNANJE da je CORTAN DEJAN, advokat u Novom Sadu, pre-
selio sediSte advokatske kancelarije u Sentu, Postanska 45, pocev od 1. 12. 2023. godine.

98. UZIMA SE NA ZNANJE da je RADULOVIC BRANISLAVA, advokat u Novom
Sadu, preselila sediSte advokatske kancelarije u Novi Sad, Trg Galerija 3a, pocev od 1. 11.
2023. godine.

99. UZIMA SE NA ZNANIJE da je SAVIN SONJA, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Karadordeva 6, lokal 3, poc¢ev od 31. 10. 2023.
godine.

100. UZIMA SE NA ZNANIJE da je JARMINAC BORIS, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 8B/7, pocev od 13. 11.
2023. godine.
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101. UZIMA SE NA ZNANIE da je VODENICAR DAMIR, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Svetozara Mileti¢a 12, stan 5, pocev od
31. 10. 2023. godine.

102. UZIMA SE NA ZNANIJE da je IVANCIC MILICA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Kopernikova 33, pocev od 9. 11. 2023.
godine.

103. UZIMA SE NA ZNANIJE da je JERKOVIC IGOR, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Vojvode Misica 14, stan 1, pocev od 1. 12.
2023. godine.

104. UZIMA SE NA ZNANIJE da je TESANOVIC MARIJANA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 21, pocev od 27.
11. 2023. godine.

105. UZIMA SE NA ZNANIJE da je ANDELIC STEVAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 21, pocev od 27. 11.
2023. godine.

106. UZIMA SE NA ZNANJE da je BAROS MILAN, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Svetozara Mileti¢a 11, stan 5, pocev od 2. 11.
2023. godine.

107. UZIMA SE NA ZNANIJE da je PETROVSKI DENIS, advokat u VrScu, preselio
svoju advokatsku kancelariju na adresu Vuka Karadzi¢a 4/22, pocev od 1. 12. 2023. godine.

108. UZIMA SE NA ZNANIJE da je MATIC GORAN, advokat u Panéevu, preselio
svoju advokatsku kancelariju na adresu Milorada Bate Mihailovi¢a 7, poc¢ev od 1. 11. 2023.
godine.

109. UZIMA SE NA ZNANIJE da je POPOVIC DUSAN, advokat u Backoj Palanci,
preselio svoju advokatsku kancelariju na adresu Kralja Petra I, 12, lokal 40, po¢ev od 6. 11.
2023. godine.

110. UZIMA SE NA ZNANJE da je ZORIC BRANISLAVA, advokat u Staroj Pa-
zovi, preselila svoju advokatsku kancelariju na adresu Cirila Metodija 13, poev od 1. 11.
2023. godine.

111. UZIMA SE NA ZNANIJE da je PERISIC BOJANA, advokat u Sidu, preselila
svoju advokatsku kancelariju na adresu Karadordeva 21, pocev od 6. 11. 2023. godine.

SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 29. 12. 2023. godine

1. MARINKOVIC NEMANIJA, diplomirani pravnik, roden 25. 7. 1991. godine,
UPISUJE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Novom Sadu, Grckoskolska 1.

2. NENIC GLIGOR, diplomirani pravnik, roden 22. 9. 1991. godine, UPISUJE SE
12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Petra Drapsina 32.

3. MARJANOVIC ALEKSANDAR, diplomirani pravnik, roden 25. 3. 1996. godi-
ne, UPISUJE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Novom Sadu, Bulevar cara Lazara 110/3/14B.
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4. MITIC PAVLE, diplomirani pravnik, roden 1. 8. 1994. godine, UPISUJE SE 12.
1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi§tem advokatske
kancelarije u Novom Sadu, Hadzi¢ Svetica 14.

5. STOJANOVIC SASA, diplomirani pravnik, roden 30. 9. 1966. godine, UPISU-
JE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Pavla Papa 33/8.

6. POPOVIC MILICA, diplomirani pravnik, rodena 22. 2. 1995. godine, UPISU-
JE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Pan¢evu, Cara Dusana 1.

7. STOJANOVIC SANIJA, diplomirani pravnik, rodena 16. 2. 1993. godine, UPI-
SUJE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Panc¢evu, Utve zlatokrile 9.

8. KNJEGINJIC MARIJA, diplomirani pravnik, rodena 12. 12. 1991. godine, UPI-
SUJE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Pancevu, Svetozara Markovica 265.

9. STEPANOVIC JOVANA, diplomirani pravnik, rodena 15. 10. 1992. godine,
UPISUJE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Rumi, Zeleznicka 21-23, lokal 5.

10. BABIC DANILO, diplomirani pravnik, roden 20. 5. 1991. godine UPISUJE SE
12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Sremskoj Mitrovici, Kralja Petra I 49/2.

11. RACIC MILICA, diplomirani pravnik, rodena 7. 11. 1989. godine, UPISUJE SE
12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Somboru, Venac vojvode Radomira Putnika 50.

12. KOCOLJEVAC MILOS, diplomirani pravnik, roden 6. 5. 1993. godine, UPISU-
JE SE 12. 1. 2024. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Panéevu, Zarka Zrenjanina 24.

— Brie se iz Imenika advokatskih pripravnika KOCOLJEVAC MILOS, advokatski
pripravnik kod Zarija Aleksandra, advokata u Panc¢evu, sa danom 11. 1. 2024. godine zbog
upisa u Imenik advokata ove Komore.

13. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KOPANJA NEBOJSA, roden 31. 7. 1993. godine, na advokatsko-priprav-
nicku vezbu kod Vukasinovi¢ Natase, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

14. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SELIC IVANA, rodena 16. 3. 1997. godine, na advokatsko-pripravnicku
vezbu kod Raki¢ Zeljka, advokata u Novom Sadu, dana 12. 1. 2024. godine, u trajanju od
dve godine.

15. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu LOZIC KRISTINA, rodena 17. 7. 1993. godine, na advokatsko-priprav-
nicku vezbu kod Janci¢ Aleksandre, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

16. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VOINOVIC JELENA, rodena 26. 6. 1999. godine, na advokatsko-priprav-
nicku vezbu kod Magli¢ Petra, advokata u Novom Sadu, dana 12. 1. 2024. godine, u traja-
nju od dve godine.
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17. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUJOVIC MILANA, rodena 20. 8. 1998. godine, na advokatsko-priprav-
ni¢ku vezbu kod Grbovi¢ Miljana, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

18. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POLIC PETROVIC JELENA, rodena 25. 9. 1995. godine, na advokatsko
-pripravni¢ku vezbu kod Nikoli¢ Nede, advokata u Novom Sadu, dana 12. 1. 2024. godine,
u trajanju od dve godine.

19. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POPOVIC BRANISLAVA, rodena 22. 1. 2000. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Caran Mircee, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RASEVIC NIKOLINA, rodena 2. 10. 1999. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Travica Nikole, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

21. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MITROVIC STEFAN, roden 9. 3. 1993. godine, na advokatsko-priprav-
ni¢ku vezbu kod Siljegovi¢ Nikole, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

22. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DPORPEVIC MILICA, rodena 7. 6. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

23. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DIZDAREVIC ISIDORA, rodena 10. 1. 1998. godine, na advokatsko-pri-
pravnicku vezbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 12. 1. 2024. godi-
ne, u trajanju od dve godine.

24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BAJIC KRSMAN, roden 26. 6. 2000. godine, na advokatsko-pripravnicku
vezbu kod Amizi¢ Radivoja, advokata u Novom Sadu, dana 12. 1. 2024. godine, u trajanju
od dve godine.

25. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADOVANOVIC MARIJA, rodena 8. 5. 2000. godine, na advokatsko-pri-
pravni¢ku vezbu kod Tijani¢ Aleksanddra, advokata u Novom Sadu, dana 12. 1. 2024. go-
dine, u trajanju od dve godine.

26. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KRSTIC OGNIJEN, roden 15. 9. 1998. godine, na advokatsko-pripravni¢ku
vezbu kod Cveji¢ Nenada, advokata u Novom Sadu, dana 12. 1. 2024. godine, u trajanju od
dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu LETIC ELENA, rodena 1. 2. 2000. godine, na advokatsko-pripravni¢ku ve-
zbu kod Herceg Branislava, advokata u Novom Sadu, dana 12. 1. 2024. godine, u trajanju
od dve godine.

28. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RISTIC FILIP, roden 20. 8. 1995. godine, na advokatsko-pripravni¢ku ve-
zbu kod Vukasinovi¢ NataSe, advokata u Novom Sadu, dana 12. 1. 2024. godine, u trajanju
od dve godine.
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29. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADUNIC MILICA, rodena 20. 2. 2000. godine, na advokatsko-priprav-
nicku vezbu kod Popovi¢ Vesne, advokata u Novom Sadu, dana 12. 1. 2024. godine, u
trajanju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SLADIC ISIDORA TISA, rodena 22. 6. 1999. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Nemcev Dini¢ Tamare, advokata u Novom Sadu, dana 12. 1. 2024.
godine, u trajanju od dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STOKIC MILICA, rodena 28. 3. 1996. godine, na advokatsko-pripravnicku
vezbu kod Tijani¢ Aleksandra, advokata u Novom Sadu, dana 12. 1. 2024. godine, u traja-
nju od dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RAJOVIC NIKOLINA, rodena 19. 12. 1989. godine, na advokatsko-pri-
pravnicku vezbu kod Radovi¢ Nebojse, advokata u Novom Sadu, dana 12. 1. 2024. godine,
u trajanju od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SALAK TEODORA, rodena 1. 5. 1996. godine, na advokatsko-pripravnic¢-
ku vezbu kod Rodi¢ Gorana, advokata u Temerinu, dana 12. 1. 2023. godine, u trajanju od
dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIHAJLOVIC TAMARA, rodena 28. 4. 1999. godine, na advokatsko-pri-
pravni¢ku vezbu kod Mihajlovi¢ Jovana, advokata u Zrenjaninu, dana 12. 1. 2024. godine,
u trajanju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TABAKOVIC FILIP, roden 16. 9. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Tabakovi¢ SiniSe, advokata u Staroj Pazovi, dana 12. 1. 2024. godine, u
trajanju od dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PUVACA MILICA, rodena 18. 9. 1997. godine, na advokatsko-pripravnic-
ku vezbu kod Puvaca Milana, advokata u Indiji, dana 12. 1. 2024. godine, u trajanju od dve
godine.

37. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ALINCIC SA-
RA, advokat u Somboru, sa danom 29. 12. 2023. godine na li¢ni zahtev.

— Gomilanovi¢ Zoran, advokat u Sivcu, postavlja se za preuzimatelja advokatske
kancelarije.

38. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MICIC JELE-
NA, advokat u Novom Sadu, sa danom 20. 12. 2023. godine na li¢ni zahtev.

— Reljin Maja, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

39. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BOGIC BRA-
NISLAVA, advokat u Novom Sadu, sa danom 31. 12. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Disalov Dusan, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.
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40. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SPAJIC SRBI-
SLAYV, advokat u Rumi, sa danom 31. 12. 2023. godine, radi odlaska u penziju.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Spaji¢c Milos, advokat u Rumi, postavlja se za preuzimatelja advokatske
kancelarije.

41. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SAJKOV JA-
SNA, advokat u Pan¢evu, sa danom 10. 1. 2024. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Bjeleti¢ Biljana, advokat u Panéevu, postavlja se za preuzimatelja advokatske
kancelarije.

42. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STUPAR ZORANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Milosavljevi¢ Mladena, advokata u Novom Sadu, sa danom 1. 12. 2023. godine.

43. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
BABIC TIJANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj vezbi
kod Mara$ Caran Ivane, advokata u Novom Sadu, sa danom 30. 11. 2023. godine.

44. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
VUKOBRAD JOVANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnic-
koj vezbi kod Tucovi¢ Milane, advokata u Novom Sadu, sa danom 11. 12. 2023. godine.

45. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
KLICKOVIC MILOS, advokatski pripravnik u Rumi, na advokatsko-pripravni¢koj vezbi
kod Miljus§ Mirjane, advokata u Rumi, sa danom 5. 12. 2023. godine.

46. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
KALANJ ZIVANA, advokatski pripravnik u Indiji, na advokatsko-pripravni¢koj vezbi kod
Alisi¢ mr Vladimira, advokata u Indiji, sa danom 22. 11. 2023. godine.

47. UZIMA SE NA ZNANIJE da BOZOVIC LJILJANI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature radi posebne nege deteta u periodu od
8. 1. 2024. godine do 27. 4. 2024. godine.

— Crnomarkovi¢ DuSan, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

48. UZIMA SE NA ZNANIJE da KLJAJIN JOVANI, advokatu u Vr$cu, privremeno
prestaje pravo na obavljanje advokature zbog porodiljskog odsustva pocev od 22. 12. 2023.
godine.

— Marjanov Bojan, advokat iz VrSca, odreduje se za privremenog zamenika.

49. UZIMA SE NA ZNANIJE da DOBRENOV JOVANI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 1. 1. 2024. do 1. 1. 2025. godine.

— Stanojevi¢ Katarina, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

50. UZIMA SE NA ZNANIJE da ZAVARKO ARPADU, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog otvaranja bolovanja pocev od
7.12.2023. godine.

— Zavarko Sandor, advokat u Novom Sadu, odreduje se za privremenog zamenika.

51. UZIMA SE NA ZNANIJE da ¢e PAVKOV LJILJANI, advokatu u Novom Sadu,
privremeno prestati pravo na obavljanje advokature zbog struc¢nog usavrSavanja, u periodu
od 15. 1. 2024. do 13. 6. 2025. godine.
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— Janjetovi¢ Milan, advokat u Temerinu, odreduje se za privremenog zamenika.

52. UZIMA SE NA ZNANIJE da NJILAS MIHALJU, advokatu u Kanjizi, privre-
meno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju zamenika Po-
krajinskog zasStitnika gradana — ombudsmana za prava nacionalnih manjina, pocev od 6. 12.
2023. godine, dok traje funkcija.

— Mati¢ Eva, advokat u Kanjizi, odreduje se za privremenog zamenika.

53. UZIMA SE NA ZNANJE da je KOVACEVIC BOSKO, advokat u Novom Sadu,
nastavio sa radom dana 31. 12. 2023. godine, nakon $to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Dankuc Nemanja, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

54. UZIMA SE NA ZNANJE da je VALENTIK BEGANOVIC NATASA, advokat u
Novom Sadu, nastavila sa radom dana 11. 9. 2023. godine, nakon §to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Krsti¢ Miljana, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

55. UZIMA SE NA ZNANIJE da je CUDIC IVANA, advokat u Novom Sadu, nasta-
vila sa radom dana 8. 11. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Vukovi¢ Jelena, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

56. UZIMA SE NA ZNANIJE da je RALIC ROMANA, advokat u Novom Sadu, na-
stavila sa radom dana 2. 12. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Caran Mircea, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

57. UZIMA SE NA ZNANIJE da je RELJIN MAIJA, advokat u Novom Sadu, nasta-
vila sa radom dana 30. 11. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Trivunovi¢ Natalija, advokat u Futogu, razreSava se duznosti privremenog
zamenika.

58. UZIMA SE NA ZNANIJE da je VASIN JELENA, advokatski pripravnik u No-
vom Sadu, nastavila sa obavljanjem pripravnicke vezbe od dana 23. 12. 2023. godine, na-
kon §to joj je privremeno bilo prestalo pravo na obavljanje pripravnicke vezbe.

59. UZIMA SE NA ZNANIJE da je MIJATOVIC KRISTINA, advokat u Bezdanu,
nastavila sa radom dana 3. 1. 2024. godine, nakon §to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Topalov Dragana, advokat u Somboru, razreSava se duznosti privremenog
zamenika.

60. UZIMA SE NA ZNANIJE da je Prokopi¢ Jelena, advokatski pripravnik u No-
vom Sadu, promenila prezime koje sada glasi Vasin.

61. UZIMA SE NA ZNANIJE da je Jankovi¢ Teodora, advokatski pripravnik u No-
vom Sadu, promenila prezime koje sada glasi Majki¢.

62. UZIMA SE NA ZNANIJE da je Rama¢ Tamara, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Rama¢ Dunderin.
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63. UZIMA SE NA ZNANIJE da je Draganovi¢ Timotijevi¢ Jovana, advokat u Pan-
¢evu, promenila prezime koje sada glasi Draganovic.

64. UZIMA SE NA ZNANIJE da se Dimitrov Leona, advokat u Novom Sadu, razre-
Sava duznosti privremenog zamenika Pisari¢ G. Milice.

65. UZIMA SE NA ZNANIJE da je JANCIC JOVANA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Laki¢evié Sili Jelene, advokata u
Novom Sadu, dana 11. 12. 2023. godine, te da istu nastavlja kod Gudalo Borisa, advokata u
Novom Sadu, dana 12. 12. 2023. godine.

66. UZIMA SE NA ZNANIJE da je PETROVIC ANJA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Spasojevi¢ Ivanéi¢ Dejane,
advokata u Novom Sadu, dana 23. 10. 2023. godine, te da istu nastavlja kod Martinovi¢
Dragoljuba, advokata u Novom Sadu, dana 24. 10. 2023. godine.

67. UZIMA SE NA ZNANIJE da je VASIN JELENA, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Tati¢ Branka, advokata u Novom
Sadu, dana 24. 12. 2023. godine, te da istu nastavlja kod Krasi¢ Runjevac Nade, advokata u
Novom Sadu, dana 25. 12. 2023. godine.

68. UZIMA SE NA ZNANIJE da je TRIFKOVIC NIKOLA, advokat u Novom Sa-
du, preselio sedite advokatske kancelarije u Veternik, Emila Cakre 22a, pocev od 28. 12.
2023. godine.

69. UZIMA SE NA ZNANJE da je Sip¢i¢ Iva, advokat u Novom Sadu, preselila
svoju advokatsku kancelariju na adresu FruSkogorska 6/1, stan 2, pocev od 11. 12. 2023.
godine.

70. UZIMA SE NA ZNANIJE da je TRNINIC NATASA, advokat u Zablju, preselila
svoju advokatsku kancelariju na adresu Svetozara Markovica 57, sparat I, stan 10, poc¢ev od
15. 12. 2023. godine.

71. UZIMA SE NA ZNANIJE da je JOVICIC MITROVIC SANDRA, advokat u
Novom Sadu, preselila svoju advokatsku kancelariju na adresu Karadordeva 6, lokal 3, po-
Cev od 28. 12. 2023. godine.

72. UZIMA SE NA ZNANIJE da je DANKUC NEMANIJA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Puskinova 35, pocev od 1. 1. 2024. godine.

73. UZIMA SE NA ZNANIJE da je MARKOVIC NADA, advokat u Zrenjaninu,
preselila svoju advokatsku kancelariju na adresu Brigadira Risti¢a 20/15, pocev od 4. 1.
2024. godine.

74. UZIMA SE NA ZNANIJE da je HALAS ATILA, advokat u Backoj Topoli, pre-
selio svoju advokatsku kancelariju na adresu Omladinska 4, poc¢ev od 1. 1. 2024. godine.

Upravni odbor
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Criteria for Assessing the Best Interests
of the Child in Proceedings for the Pro-
tection of Children’s Rights, 3, ctp. 1101.

IIpod. np MUJIAH LIKVIINHR
YcraBHOpaBHA 3allTHTA KUBOTHE Cpe-
nuHe, 4, ctp. 1187.

MILAN SKULIC Ph.D.
Environmental Protection under Consti-
tutional Law, 4, ctp. 1218.

Axanemuk MUOJIPAT H. CUMOBU'h

Jlp MAPUHA M. CUMOBHWh
BUKTHMOJIOIIKA aHAJIM3a PU3HKA O]l BUK-
TUMU3ALKje KOJ KIUMAaTCKUX IPOMjeHa y
Bocuu u Xepuerosunu, 4, ctp. 1250.

MIODRAG N. SIMOVIC, Ph.D.

MARINA M. SIMOVIC, Ph.D.
Victimological Analysis of the Risk of
Victimization Due to Climate Change in
Bosnia and Herzegovina, 4, ctp. 1271.

Ipod. mp. cu. UT'OP BYJIETUR
OCBpT Ha EKOLEHTPUIHH MOJIEII 3aIITUTE
oxojHmma y XpBaTCKOM Ka3HEHOM TIPaBy
JieceT TOAWHA HaKoH mpuctynama EY, 4,
ctp. 1292.

IGOR VULETIC Ph.D.
Review of the Ecocentric Model of Envi-
ronmental Protection in Croatian Crimi-
nal Law. Ten Years after EU Accession,
4, cp. 1305.

Jp NBAHA MUJbYII
Crnenyjanuzanyja Hocujalna MpaBo-
cynHuX (yHKIHja ¥ cBecT rpahana kao
HHCTPYMEHTH CYIPOTCTaBJbatbha EKOJIO-
IIKAM Ka3HEHHUM Jennma, 4, ctp. 1319.

IVANA MILJUS, Ph.D.
Specialization of Justice System Officials
and Citizen Awareness as Instruments
for Combating Environmental Crimes, 4,
crp. 1342.
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Jp JEJIEHA KOCTUh
EBporicka KOHBEHIIMja O 3aIlITHTH JbYII-
CKMX IIpaBa M OCHOBHHX cllo0oza H
MpaBO Ha 37paBy XXMBOTHY CpeAuHy, 4,
cTp. 1365.

JELENA KOSTIC, Ph.D.
European Convention for the Protec-
tion of Human Rights and Fundamental
Freedoms and the Right to a Healthy En-
vironment, 4, ctp. 1380.

AJIEKCAHJIAP CTEBAHOBUW'h

Jlp BEPA CTAHKOBUR
EdukacHoct mpexpmiajHomnpaBHe  3a-
IITUTE )KUBOTHE cpeauHe y beorpany on
2017. no 2022. ronuwne, 4, ctp. 1396.

ALEKSANDAR STEVANOVIC

VERA STANKOVIC, Ph.D.
Efficiency of the Protection of the En-
vironment through Misdemeanor Law
in Belgrade from 2017 to 2022, 4, ctp.
1418.

Jp BJIAAUMUP MAPJAHCKU
OJutyKa CKYIIITHHE O IOAHOLICHY Ty-
xkOe (IOKpeTamy CIopa) 3a MCKIbYYeHmhe
YjaHa JPYIITBA C OrPAHMYCHOM OJIro-
BopHouthy, 4, ctp. 1440.

VLADIMIR MARJANSKI, Ph.D.
Decision of the Assembly to File a Law-
suit (Initiate a Dispute) for the Expulsion
of a Member from a Limited Liability
Company, 4, ctp. 1465.

OCTAJIA ITIPUJIO3U U CAOIIIITEKBA

TOMUCIIAB JEJWR
O Jemocrteny, 1, ctp. 361.
O Luuepony, 1, cTp. 366.

Jou. 1p MAPKO C. KHEXXEBU'R
Opabpana mpakca u3 obmactu Tpabhan-
CKOT mpasa, 1, ctp. 373.

Opabpana mpakca u3 obmactu rpabhan-
CKOT 1pasa, 2, ctp. 793.

Opnabpana mpaxca u3 obnactu rpahan-
CKOT TipaBa, 3, ctp. 1119.

Opabpana mpakca u3 obmactu Tpabhan-
CKOT IpaBa, 4, ctp. 1494.

Hcnpaska, 4, ctp. 1506

3[IPABKO JOCHh
JBMJbAHA BYJOBUH

JKEJbKO KOUh
Cenrenue u3 npaxce JHMCUUIUTHHCKOT
cyna AKB, 4, ctp. 1507.

3akspyul Peruonante Hay4HO-CTpyUYHE
koHpepeHuje ,,Exonoruja u npaBo*, 4,
ctp. 1524.
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T'OPJAHA UJINR [TIOITIOB
Muma Bokuh: Ilopecku deruxitiu y cpii-
ckom iipasy, 1, ctp. 382.

PAJJOBAH JIA3UR
Hexomuko peun o Komenitiapy 3axona o
Jjasnom wwiyscunawingy, 2, crp. 816.

JIp UBAHA MUNJb VI
Kpusuuno iipaso Cjedurenux Amepuy-
xux /[porcasa, 3, ctp. 1139.

Jp EMIP ROPOBUHh
Komenitiap 3axona o tipexpwajuma. Ipe-
Ma ciiary 3aKoHooasciusa 00 1. deyem-
6pa 2022. Zooune, 3, ctp. 1143.

I'OPAH I1. WJIMh
Urop Byxosuh, Komenitiap rpusuunux
dena dpoiiue umosune, 4, crp. 1514.

Tpod. ap HATAIIIA IIETPOBUR

TOMIh

ITpod. np Mupko Bacusbesuh, [lpuxas
Komenitiapa 3axona o iipuspeonum opy-
wigieuma ca 00abpanom CyocKom Hpax-
com u pezucitipom iojmosa, 4, crp. 1520.



Capnxaj [nacnurka AKB 3a 2023. ronuny, cTp. 1555-1559.

Konkypc 3a noneny Harpane ,,Munopan bo-  YmyTcTBo pelieH3eHTHMA 3a M3paay pelcH-
tuh”, 2, cp. 820. 3mje, 1, cTp. 396.

Korkypc 3a nomeny Harpage ,JKarapuna  Jlucra peuensenara, 4, ctp. 1526.
Jlenronx MapurkoBuh”, 2, ctp. 827.

ViyTcTBO 3a ayrope C MpaBHIMMa UTHPA-
®a, 1, cTp. 386.

CAOINIITEKBA CA CEJHHUIA YITIPABHOT OABOPA
AJIBOKATCKE KOMOPE BOJBO/IMHE

1, ctp. 403; 2, ctp. 834; 3, cTp. 1146; 4, cp. 1531.
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HAYYHA ITOJIUTUKA YACOIIUCA

HayuyHo nosbe u odiact

TIacnux Aosokaiticke komope Bojéooure je HayIHU JaCOIHC U3 TI0Jba JPYIITBE-
HO-XYMaHHCTHUKUX HayKa Koju o0jaBipyje paloBe M3 IpaBHe HayuHe obOmactu. lllupa
HayyHa 00JacT K0joj 4acoluc mpunaja je o0nacT npaBa U MOJIUTHKOIOIUj€ HA HAYMH
Ha KOju TO nponucyje [IpaBUITHUK O KaTeropu3alfji U paHTHpamby HAYYHHX YacoIuca.

TemaTcke U TeOpHjcKe CMepHHIIE

Yacommc 00jaBibyje M3BOpHE HAaydHE WIAHKE, paclpaBe, IIPaBHE eceje, Orese,
IpHKa3e KIbUra U Ipyre TEKCTOBE KOjU CE€ OJHOCE Ha IPaBO U IIPABHY TEOPH]Y, HCTO-
pujy npasa u ¢unozodujy npasa.

IMoce6Ho, waconuc ce 0aBM TemMamMa y OKBHUpY Haj3HAuajHHjHX TpaHa IpaBa
U TO rpahaHCKOr HpaBa, KPUBUYHOI IIpaBa, MelyHapopHOr mpaBa, pajHOr IpaBa U
YCTaBHOT ITpaBa.

TUNOBU MCTPa)KUBAKa U PAJ0Ba Yy YaCOMUCY

PanoBu u mpuino3u xoju ce 00jaBibyjy Y 4acOMUCY KaTETOPHUILLy ce y TPH IpyIe:

1. Hayunu umaHou y Koje Clanajy: OpHUTHHAIIHH HAyYHH DaJOBH, HPETICAHH
pagoBH, KpaTKa CaoIIITeHha, IPETXOAHA CAOMIITeHa, HaydYHe KPUTUKE U OCBPTH.

2. CTpy4HU WIAHLIX Yy KOj€ CIIa/iajy: CTPY4HH PaJoBU, HHPOPMATHUBHU NIPUIIO3H,
MIPUKA3U, CTPYIHE KPUTHKE MOJICMUKE, OCBPTH U €CEjH.

3. Ocranu NpuIo3M U CAOMIITEHA Y KOj€ CIa/iajy YBOIHUIIM, U3BCIITAJH O PATy
yaconuca, NpUKa3u Cy[ACKe IpaKce, YpeAHUYKa JOKyMEHTaluja Koja ce o0jaBibyje y
JaCOMMHCY, CAOMIITEHha H3/aBada U YPEAHUIITBA, HEKPOIO3U U CIUYHO.

IMonuTHKA KOHTPOJIe KBAJUTETa H YHanpeljewa eTnke mMy0IHKOBaKka
1 aKaJeMcKe eTHKe

Hayuynu u cTpy4HH pajioBH KOju ce 00jaBibyjy y YacONHCy pElEH3Upajy ce
y CKJIaJay ca NPaBHIHHKOM O TOCTYIKY pereH3uje [achuxka Aodsokailicke Komope
Bojeéooune. Y dacomucy ce NpUMemyje TBOCTpyKa Cliera pereH3uja. Y MOCTYIKY
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Hayuna nonuruka gacomnuca, crp. 1560-1561

perieH3upama 1 ypehusamwa Iacnuka Aosoxaiticke komope Bojeodune 4naHoBH ypel-
HMINTBA M PELEH3CHTH JYXHH Cy Ja ce pykoBoje cMepHHIiama Komurera 3a eTHKY
nyonukoBama (COPE). Aytopu koju npujaBibyjy CBOje pyKOMuce paau o0jaB/bHBamba
y 4acoIuCy Jy>KHH Cy Ja IOLITYjy CBE HAllMOHAIHE M MelyHaponHe cTaHaapie o4y-
Bama aKaJeMCKOT HHTETPUTETA U CTHUKY Y HAYYHOM JICTIOBAMY U ITyOIHKOBAIbY.

PayioBH 1 IPHITO3H KaTETOPHCAHU Ka0 OCTAJH IPHIO3H U CAONIITeHa HE HHICK-
CHpajy ce U He MpeJICTaBbajy €0 HaydHe U cTpy4He rpale yaconuca, He peLeH3upajy
ce W He ynase y CTPYKTypy pajsoBa yacomuca. OHM Cy HMCKIbYYHMBO HH(OpPMATHB-
HOT Kapakrepa.

EnexkrpoHcKko ypehuBame yacomuca ocTBapyje ce y capaamu ca LleHTpoM 3a
eBallyaljy y o0pa3oBamy U HayIly.

Iacnux Aodsokaiiicke komope Bojéodune je dacomuc 0TBOPEHOT IPHCTYTIA.

JIpymITBeHA U KYJTYPHA yJIOra 4acomuca

Vnora [acnuxa Aodsokaiticke komope Bojeodune je cTBapame MpocTopa 3a
o0jaBJbMBakbC pe3yiTaTa HAyuHUX HCTPaXKHBaka O]l 3Hauaja 3a MpaBHY HayKy, Kao W
IPOCTOpPA 33 pa3MEeHy HAy4YHOT U CTPYYHOT MUIIJBCH:A. Y OCTBAPEHY CBOjE YJIOTe, 4aco-
MHC HACTOjU JIa YHAIPEM NPaBHY KyJITypy U KOJICTHjallHO pa3yMeBarbe U MOCEOHO jaa
MOBEXe TMPaBHY HAayKy ca MPaBHOM MPAKCOM.

VY ocrBapemy cBoje ynore [tachux Adsokaiticke komope Bojeodune ocnama ce
Ha CBOjY JICBEACCETOTOMIIEY TPAIMIM]Y U3 KOT pa3jiora ce IoceOHO cTapa O yHarpe-
hewy kyatype cehama y obnactu mnpasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PamoBu ce mocraBibajy mytem Iuiatdopme 3a
GJIEKTPOHCKO ypehnBame yacomnuca Ha JIUHKY: http://
aseestant.ceon.rs/index.php/gakv/user y ckiany ca
TEXHUYKUM YIyTCTBUMA 3a KOpUIINCHE TOT CHUCTE-
Ma uin Ha e-mail aapecy: info@glasnik.edu.rs.

IIpenajom Texcra, ayTop H3jaBibyje Oa TEKCT
HUje HU oOjaB/beH HUM TpuxBaheH 3a o0jaBsbHBa-
e Te na Hehe 6uTH mpenar 3a o0jaBjpUBame OMITO
KOM JIpyrom Meaujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAI] ayTOPCKOT TpaBa, 1a je 00aBeITeH O Ipa-
BuMa TpehMX JHLa U Jia je MCIYHHO 3aXTEBE KOjH
Tpomn3Ias3e U3 THX mpaea. [loceOHO ayTop u3jaBibyje
Jia Ipesiaje TEeKCT KOjU je HAcTao IOIITOBAKEM KO-
JIeKca aKaJIleMCKe eTHKe.

VYpenuumtBo [Tnacnuxa Aoeoxaiticke Komope
Bojsooune u pelieH3eHTH aHTa)XXOBaHU O] CTpaHe
4acoIuca y CBOM pajy PyKOBOZAE Ce€ HpernopyKama
u cMmepHulamMa KomuTera 3a eTHKY HyOJIMKOBamba
(COPE).

Bpcre pagoBa.— Yacomnuc o0jaBibyje OpuTH-
HallHe Hay4He pajioBe, NpErIeJHEe pajoBe, KpaTka
CaoMNIITEeHa, NPETXOHA CAOMNIITEHA, HAyYHE KpH-
THKE, CTPYYHE PaToBe, €Ceje U CCHTEHIE U3 CYACKE
npaxce.

O0uM m cTpykTypa Tekcra.— Jly)knHa Tek-
CTa 10 NpaBWIIy OIPAHUYCHA je Ha jellaH ayTOPCKU
TabaKk KOjU YMHU TEKCT ox 16 crpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHMX MECTa y pely IUTO
YKyITHO 4nHH OyxnHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctu ¢GoHT Times New
Roman Benuuune 12 pt, ¢ pazmakom usmely penosa
BpenHOCcTH 1,5 Ha cTpanunu A4 ¢popmara.

HacnoB unaHka HaBOIM c€ BEIMKHUM CIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHune, Gontom Times
New Roman, 6o, Benuuute 14 pt.

IopHACIOBH Ce THIIY HA CPCAMHH, BEIUKHM
CIIOBMMa, BelauunHa (GoHTa 12 pt U Hymepwuily ce
apanckuM OpojeBMMa. YKOIHMKO IIOJHACIOB HMa
BHIIE LEJIMHA, OHE CE O3HA4YaBajy aparckuMm Opo-
jeBnMma, kao: 1.1. — mMamuM OOWYHHMM CIIOBHMA,
BennunHa GouTa 12 pt, 1.1.1. — ManuM Kyp3uBHUM
cioBuMa, BeaudnHa onTa 11 pt.

Je3uk m mucmo.— Ynaniu ce npenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIH JIATHHHYKOM
MUCMY, WM Ha CHIVIECKOM je3UKY, WM Ha je3ulnMa
y ciyx6eHoj yrorpebu y bocan u XeprieroBunu u
y penyonukama [{proj l'opu nin XpBarckoj.

CKPAREHA ITPABUJIA HUTUPAIBA CA TPUMEPUMA

Hasoheme Kkmbura

Ipesume, Nuunmjan nmeHa. (rogmHa usnamwa). Ha-
cnog: Iloonacnos kwuze. Mecto u3nama: M3nasau

o Ilerposuh, I1. (2004). I1paso u ipasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry)xOeHH TITaCHUK

Hasoheme wianka U3 yaconuca

IIpe3nme, Vunnmjan mMeHa. (romuHa m3mama). Ha-
cioB wnaHka. Hasue uacoiiuca, BonymeHn (0poj),
CTpaHHLE 0J—710.

o Ilerposuh, II. (2014). Haknana mrere. /lpas-
Hux 90(3), 141-157.

Hagolemwe u3Bopa ¢ nHTepHeTa
Ipe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET ajipeca

o Ilerposuh, I1. (2014). Haknaoa wineiie. Ipey-
3eto: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca
Ilyn Ha3uB mpommca, Znacuio y kome je tpoiiuc ooja-
6/ber, Opoj I1acuiia / ToauHa 00jaBJbUBabA.

* 3akoH 0 obmuranuoHuM omHocuma, Cnyorcoenu
Znacuux PC, 6poj 36/2011, 99/2011, 83/2014. —
np. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTpanux nponuca

Ha3zuB uHCTHTYIM]jE KOja je MPOMKC JA0HENA, iYH HA3UG
ipoiiuca, MecTo 00jaBIbUBaba, TOANHA
* European Parliament, The Impact of German

Unification on the European Community,
Brussels, 1990.

Hasolhemwe nomahe cyncke npakce
Hasus cyzcke ouryke 1 Ha3UB Cya KOjH j€ OJUTYKY J0-
Heo, Opoj O/UTyKe U JaTyM OJUTyKe

* Ilpecyma Anenanmonor cyma y beorpanmy, Ikl
2137/2011. o 25. 5. 2011. rogune.

UnaHoy Koju ce Ipefajy Ha CPICKOM jE3HKY
MOpajy caapXaTH ¥ alCTPaKT U KJbyYHE pedyd Ha
CHIVIECKOM je3HKY.

Caxerak u pe3ume.— CaxeTak ce Jaje Ha I10-
YeTKy WIaHKa, UCIIOJ HAclOBa, a M3HAJA KJbYIHHX
peun.

Caxerak Tpeba na uma ox 60 no 200 peun n
cToju u3mely 3armnaBiba (HacioB, MMe(Ha) ayTopa
U JIp.) U KJbYUHHMX PEYM, HAKOH KOJUX CIEIHU TEKCT
YJIaHKa.

AKo je je3suK pajia CpICKM, CakeTak Ha CTpa-
HOM jE3UMKy MOXE C€ MpPYXHTH y HPOLIMPEHOM
00nnKy, Kao T3B. peaume. Pesume ce naje Ha Kpajy
4JlaHKa, HAKOH ojiesbka JIureparypa.

Kibyune peun.— Jlajy ce HemocpemHo HaKOH
CaXKeTKa, ONHOCHO Pe3uMea.

Bpoj kipyuHux peun He Moxke Outn Behu oz 10.

KipydHe peun 1ajy ce Ha CBUM je3UIINMa Ha KO-
jHUMa MOCTOje Ca)elu.

Hasoheme cTpaHe cyacke npakce

CrpaHa cyzncka Ipakca ce HaBOAW y CKJIAQLy C Ipa-
BUJIIMA KOja Bake 3a HaBOleme Cy/cKe Ipakce
onrosapajyhux cymosa.

Jlureparypa, uzBopu
U HUTHPAHA CYICKA MpaKca

Jluteparypa ce HaBOJM HAKOH YiaHKa, Kao moceo-
Ha CeKI[Mja TaKo MITO ce cBe Onbimorpadceke jeJuHuIe
HaBoJle a30yYHIM WK aOeIeTHUM PEIOM TI0 TIPe3rMe-
Hy ayTopa, a KOJl HCTOT ayTopa, 10 TOJAWHU H3/IaBama
(ox HajuoBwmje o Hajcrapuje). M3a mpesumena, a mpe
HMMeHa ayTopa 00aBe3HO Ce MHIIIEe 3areTa.

Jomahu u mehyHapoaHu M3BOpHU TpaBa Ce HABOIEC
HaKOH 4WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOHEHU y TEKCTY.

Ilutupana cyzicka Ipakca ce HaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
y 4JIaHKY.
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