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SAIITUTA UTHANBUAYAJTHUX
N KOJIEKTUBHUX ITPABA 3AIIOCJIEHUX
Y CJIYYAJY MPOMEHE MOCJIOJABIA™

CAJKETAK: Y pany ce neTajbHO aHAIM3MPA Ha KOjH HAYHH ce 00e3-
Oehyje 3amTHTa MHANBHUIYATHUX U KOJEKTHBHUX IpaBa 3allOCICHHUX Y
city4ajy npoMene rnocionasna. C THM y Be3H, 3alITHTHTA 3al0CICHHUX
ce 00e30elhyje myTem mpaBmia 0 ayTOMaTCKOM IIPEHOCY YyroBopa O pa-
Iy ca ,,cTapor Ha ,,HOBOT* ITOCJIOZIaBIIa Y3 3aJpKaBambe UCTHX yCIOBa
pana. OTyaa Mojokaj 3amociICHUX 0CTaje HEMPOMEHEH, 6e3 003upa Ha
H3MEHe y aKTHBHOCTHMA KOj€ BPIIH IOCTOAaBal] U OJUTyKe O IPEHOCY
npeayseha. Y Tom cMucny ce rapaHTHja O4yBamba 3aociieha jaBjba Kao
MIPOTHBTEKA YIPABJAYKO]j BIACTHU ITOCIOAABIA U CI000IM MPey3eTHHU-
mrBa. Cagp)kMHa Havena CUTYPHOCTH 3arociemka ce orieaa y 3a0paHu
MHULIMpama 0TKa3a Ol CTPaHe MOCIIOAaBIa Kao MOCIeIHILa CTPYKTypHE
npomene. CJIeACTBEHO TOMe, OCIOaBall CJIeIOSHUK CTyIa y HpaBa
obaBe3e MOCIIo/aBIa MPETXOIHUKA Y3 OUyBamke IIPABHOT CTaTyca, YNMe
ce MITUTE 3aM0CIeHH KOju ¢y morohenu npeHocoM. OcuM Tora, mpaBHU
KOHTHHYHTET C€ He NMPeKnia HU KaJia je ped o npaBuMa 1 obaBe3ama Ha-
CTaJIMM U3 KOJIEKTHBHOT YTOBOpa O Pajy KOjH HacTaBJba Ja IPOU3BOIH
MPaBHO JICjCTBO KOJ TTOCIIOAABIIA CYKIIEcopa.

Kwyune peuu: npomena mnocnonasia, npeHoc npenayseha, yrosop
0 pany

" e-mail: tijanarkovacevic@gmail.com, cTyleHT TOKTOPCKHX CTyauja Ha [IpaBHOM
taxynrery YHuBep3urera y beorpany.

" Pan je npumuben 30. 11. 2022, u3mereHa Bep3uja pajaa gocTaBibena je 14. 1. 2023, a
npuxsahieH je 3a o0jaBiprBame 17. 1. 2023. rogune.
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YBOJ

Pa3Boj nnpopmaione 1 KOMyHHKAIIHOHE TEXHOJIOTH]j€, UHIYCTPUjaIH-
3anyja u m100aTHO MOBE3UBAKE CAMO CY HEKH OJI IIPOIeca KOjH Y BEJIHKO] MEpU
YTHYIy Ha CaBpeMEHE APYIITBEHE TOKOBE M YCIOCTaBJbCHE TP)KUIIHE CTPYK-
Type. Pagm nmaxmer mpunarohaBama mpoMeHaMa y €KOHOMCKOM OKPYKEHY U
yBehaBama KOHKYPEHTCKE IPEHOCTH, MTOCTIOAaBIM Tprberasajy Tpanchopma-
LMj1 00NTMKa M HAYMHA TIOCIIOBakha KPO3 CTaTyCHE, CTPYKTYpHE, (PUHAHCH]CKE U
JIpyre npoMeHe. Y 3aBUCHOCTH O TIOCJIOBHE M MHBECTHIIMOHE KIIMME JIOHOCE Ce
OITyKe O KOHCOJHUIAIM]H [TOCIIOBamka M peopraHu3anuju npenyseha ca numpem
yBehama 1oOHUTH. YCIIeNIHO MOCIIOBakE KPO3 TIEPMAHEHTHY COJBEHTHOCT MPH-
BpEIHOT NPYIITBAa, MaKCUMHU3aIMja MPO(pUTa U OCTBAPHBAIGE IPETHOCTH HAJ
KOHKYpPEHTHMa MOCTIDKE €€ KPO3 pa3Iu4yuTe OONMKE MOBE3MBama Ha OCHOBY
WMEHOBAaHHX W HEMMCHOBAaHHMX YroBopa rpaljaHCKOr M TPrOBHHCKOT MpaBa.'
Kako mpomene crtaryca mpuBpeIHOT ApYLITBa He moraljajy camMo IpUBPEIHO
IpymTBo Beh u meroBe 3amocieHe, najbu penoBu Ouhe mocBeheHn HHXOBOM
MOJIOKajy OJHOCHO TIOCHIeNIaMa Koje CTPYKTYpHE TIPOMEHE KOJI TTOCIIONABIa
MMajy Ha IbIXOBE YTOBOPE O pazny.

AYTOMATCKH ITPEHOC CBUX YI'OBOPA O PALY

PexxuM ayToMaTckor mpeHoca yroBopa O paay mnpeasuba na cBH yro-
BOpH O paly, la CaMHAM TH H CBa IpaBa u 00aBe3e U3 pajHOr OJHOCA IPYIITBA
MIPEHOCHOIIa TO JECT CTapor MOCIOAABIA Mpeia3e Ha APYIITBO CTHIAONA, TO
jecT HOBOT mocioxaBna. JpymTBO cTHmanam, Kao HU APYIITBO MPEHOCHIIAIL,
He MOKe OMpaTH koje he 3amocneHe 3aapkaru Ha pany a kojuma he mpecraru
paltHH OJJHOC, jep npeHoc npeay3eha per se He peAcTaBba ONPaBIaH pasJior 3a
otkas. [Ipema Tome, cBa rmpaBa 1 00aBe3e IOCI0AaBIa IPETXOJHUKA, KOje IIPOo-
M3a3e U3 PagHOr OJHOCA KOjH MOCTOjH Ha JaH mpeHoca npeayseha, mpenase
Ha [TOCJIOIaBIIA CIIeIOCHUKA 110 CHuTH 3aKoHa. OBaj crcreM yBena je Jupekrua
77/187 E3 o ycknahuBamy 3akoHa ApKaBa WIaHUIA Y BE3U ca 3alITUTOM IIpaBa
3aMOCICHHX Y Y CiTy4ajy mpeHoca npemy3eha wiu nenosa npenyseha.? Tume je

! CucTeM 3aKOHCKE 3aLITHTE 3alOCICHHUX Y CIyYajy HPOMEHEe MMOCIOAaBIa HHKOMA-
THOWJIAH je ca IUTAHCKOM MPHUBPEIOM y KOjOj HEMa MCTHHCKE ClI000je MpeIy3eTHHUINTRA.
Ortyza je ca IPOMEHOM CHCTeMa MPUBPEIHOT ypeljuBama U ryOUTKa MpaBa Ha PajHO MECTO
IIUTake 3AIUTUTE 3aMOCICHUX y CIydajy NPOMEHE MOCIOAaBIa MOCTalo MpeaMeT HHTepe-
coBama CpICKor 3akoHozasua. Pagosanosuh, /1. (2020). ITonoxaj 3amocineHux y ciydajy
CTaTyCHe IPOMEHE OTHOCHO MPOMEHE NocioaaBa. /lpaso u iipugpeda, 58 (2), 298.

2 Council Directive 77/187/EEC of 14 February 1977 on the approximation of the
laws of the Member States relating to the safeguarding of employees’ rights in the event of
transfers of undertakings, businesses or parts of businesses.
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(bakTHYKK JIONUIO 2 MpUKIakhakba (PaHIlyCKOM HPUCTYIy HpeHoca yroBopa
0 pajy, KOju je PyKOBOlEH JIOTMKOM Ja TpeHaTa CpejcTBa HUCY JTOBOJbHA 3a
ycnenHo o6aBsbambe aenarHocTH.’ CIeICTBEHO TOMe, 3ajelHO 3a MPEHETOM
MMOBHHOM MOpAJIO je AOhM 10 MPEHOCA U CBUX 3aKJbYUCHHUX YTOBOPH O Pajy.
Ha raj HaunH ce 06e30ehrBana HEONXOAHA pajiHA CHATA M YHOCHIIA CHTYPHOCT,
a caMHM THM M YIITe/la TPOIIKOBA 3a HOBOI MOCJIOJaBla KOjU HUje MOpao [a
3amombaBa HOBA JIMIIA KOja 3Hajy Ja yIpaBibajy MamuHaMa.*

BakHO je HAMOMEHYTH Aa MOCJIOHaBall CleN0CHHK HE 3aK/bydyje HOBE
YroBOpE O pajly ca 3aroCcieHIMa, HEro ce JejCTBa ,,CTapux™ yroBopa mpeHoce
Ha mera o ayromarusmy.’ To mpaBuiio goaatHo noTBphyje 3akoH 0 mpuBpe-
HUM JPYLIITBEMA KOju mpeaBuba Aa 3al0CICHU Yy APYIITBY IPEHOCHUOILY, KOjH
Cy YTOBOPOM O CTaTyCHOj MPOMEHU, OJHOCHO IUIAHOM Tojeie pacnopehenu y
JPYIITBO CTHUIIA0IIA, HACTABJbajy JIa pajie y TOM IPYIITBY y CKJIAAy Ca MPOIH-
cuma o pany.’ [Ipu ToM ce mpUIIMKOM MpyKarba 3alITHTE HE MPaBU Pas3iiuKa
n3Mel)y 3arocieHnx Koju Cy 3aKJbY4HIIM YTOBOP O paly Ha HeojapeleHe Bpeme
U OHUX KOjH Cy 3aCHOBAJIM HEKU OOIUK (HIEKCHOMITHOT pagHOr oxHOoCa.’

HaBeneno pemieme, Koje je MPUXBATHIIO W CPIICKO TPABO, OJl BEJH-
KOT' je 3Hauyaja 3a CIpeyaBambe JAUCKPUMHHATOPHOT MOCTYHama MOCIOIABIIA.
3acHMBaWbe pajHOr OfHOCa Ha Heozapel)eHO Bpeme je MpaBuilo, JOK ce aTu-
MMWYHA YTOBOPH O pajay cMarpajy MU3y3eTKOM KOjU c€ KOPHCTH Kaja moTpede
MOCJIOJABIIA M OpraHu3aliyja mocia to 3axreBajy.t Mehytum, y mpakcu To Huje

3 TIOMEeHYTH CHCTEM yBEJICH je y (paHIyCcKo mpaBo 3aKoHOM 0 paiy u3 1928. roxuse.
Ha npyrom moity cy ce Haia3uie Apyre, MaxoM aHIJIOCAKCOHCKE 3eMJbE, KOje Cy MCTHLAJC
obocTpanu intuitu personae xapaktep yrosopa o paxny. Barnard, C. (2012). EU Employment
Law. Oxford: Oxford University Press, 578; 13 tor pasnora ce Benuka bputanuja omrpo
nporuBmia goHomewy Jupektuse. Smit, N. (2001). Labour law implication of the transfer
of an undertaking. Johannesburg: Faculty of Law of the Rand Afrikans University, 1-4.

4 Smit, N. (2001). Labour law implication of the transfer of an undertaking. Johan-
nesburg: Faculty of Law of the Rand Afrikans University, 4.

5 Kalamatiev, T. (2017). Protection of emloyees’ individual right in the ivent of a
change of employeer (transfer of undertaking) in the Rebublic of Macedonia. Restructuring
of companies and protection of employees’ right: Views from the EU, Austria, Serbia and
Macedonia — Collection of extended abstracts of contribution presented at the Internation-
al conference held at the University of Belgrade Faculty og Law on March 2nd 2017 (eds.
Kovacevi¢, Lj., Radovi¢, M.). Belgrade: University of Belgrade Faculty of Law, 8.

¢ 3akoH 0 nmpuBpeaHuM apyurrsuma, Cuyocoenu Znacnux PC, 6p. 36/2011, 99/2011,
83/2014. — np. 3akoH, 5/2015, 95/2018, 91/2019. u 109/2021, 4. 505 (1,6).

7 Commission Services’ Working Document, Memorandum on rights of workers in
cases of transfers ofundertakings, Tauka 2.1.2.

8 O BpcTama yroeopa o paJy U IPOKJIaMOBaHOM Hauely jeqHakoctH v.: Koauesuh,
Jb., Wynnepuh, b. (2017). Ilpupyunux 3a sionazarwe iipasocyonoZ uciuitia. beorpan: Ciy-
xOenu racHuk, 160—161; Jlybapna, b. (2016). Paono iipaso, uetBpTO M3name. beorpan:
[IpaBHU daxynrer YauBepsurera y beorpanmy, 124-127.
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cirydaj. llltaBume, Mmoxe ce pehu 1a WHCTUTYT cTaHAApIHOT yTOBOpa O pamy
roroBo m3ymmpe. llociomaBiy, HakalocT, yMecTo Kopuimhema IpaBa CBE
BHIIIe IPHOETaBajy HEroBoj 3moynoTpedn. TakBa mpakca HapyIIaBa CUTYPHOCT
3aI0CIeha U CTATHOCT IPUX0/Ia KOjH YHOCE U3BECTaH CTEICH CTa0MIHOCTH U
M3BECHOCTH y JKUBOT CBAKOT I10jCIUHIIA.

Hauenno, mpasuina cagpxuna y Jupexktusu Casera 2001/23/E3° koje je
3ameHuna [lupextusy 77/187 mpumemyjy ce y CBUM €BPOICKO-KOHTHHEHTAI-
HHUM JApxxaBama, kao u 'y Hopsemkoj, cnanay u JluxreHmrajuy.'® OcHoBHA
uneja dupekrtuse Casere 2001/23/E3 (name y Texcry: Jupekrusa) je ouy-
BamC MOCTOjehuX mpaBa 3alOCICHUX y CMHUCIY Ja PeCTPYKTypHpame HeMma
HETaTHBHU YTHUIQ] HAa IHUXOB MOJNOXKa] y ydecTByjyhum npymrsuma. IIpen-
MeT JlupektuBe HUje camo npeHoc npeayseha kao nenuHe, Beh U neauMuYaH
MIPEHOC IMOCIIOBamka, YaK U Y OHUM CHTyalHjaMa IJe MPeHEeTH Aco mnpexy3cha
o0aBJba camo jonatae (nparehe, criopesHe) aKTHBHOCTH KOje HUCY JAMPEKTHO
MOBE3aHE Ca OCHOBHOM JeJaTHOIINY NpHBpexHOr NpymTBa. Ha Taj HaunH
ce ocTBapyje MepcoHaIHM KOHTHHYHTET mpeayseha Oynyhu na omacHOCT of
ryOUTKa ITOCIIa MOXKE UMATH HeraTUBHE e(DeKTe Ha COIUjaTU3allH]y TOjCAMHIIA.

CXomHO TOME pagHO MpaBoO HACTOjH A 00e30e[u OvyBambe 3arociieHmha
y CBHM OHHUM CHUTyaldjaMa KajJa ce MCHa IPaBHH CTaTyC mocionasna. To ce
MOCTHKE yjeHAYaBahbeM HAI[MOHATHUX IIpaBa Jp)KaBa WIAHWIA, KOja MOTY
MMaTH OCETHO Pa3IM4MTe MPUCTYINE y Peryiucamy I0jeJHHUX PagHONpPaB-
HUX nuTama. Tpeba Mmary y Buay Aa cy HpaBmwia cajupxaHa y JupexTuBu
MUHHMMAJHE MPUPOAE, T€ Ja UX JpXKaBe WIAHUIIE MOTY jAajbe paspahuBatu
U JIOTIyHaBaTH.

Haume, na 6u ce JlupekTuBa MpUMEHMIA HEOMXOTHO j€ J1a CE HUCIYHE
JBa ycnoBa: 1) aa je Iouio 10 MpOMEHe MOCJIoaBla 1 2) 1a je OuyBaH HIICH-
TUTET npeayseha. YcmoBn Mopajy OMTH KyMyJaTHBHO HCHymeHH. OHHU HHCY
Jasbe mperu3upany [JupexkTHBOM 0 MPEeHOCY Ipemy3eha mTo CyacKoj mpakcH u
TEOPHjHU Jlaje KPECaTHBHY YJIOTY.

? Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws
of the Member States relating to the safeguarding of employees' rights in the event of trans-
fers of undertakings, businesses or parts of undertakings or businesses. Official Journal L
82.

10 Bayart, C., Bosmans, I., Koster, P. (2005). Employment Issues. [loctynHo Ha:
http://www.allenovery.com/SiteCollectionDocuments/International%20outsourcing %20
law%20and%20practice.pdf, npuctymmseno: 22. 8. 2021.
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IMojam mpoMeHe mocaoaaBua

W3 yrma KOMITaHUjCKOT MpaBa MHCTUTYT IPOMEHE MMOCIOJaBIa O MOI-
pa3yMeBO IpoMeHy npaBHe (opMme, MPOMEHY BIACHHIITBA HAJ KAaIUTAJIOM U
crarycue npomene.'' Kako nmociogasai Moxke OUTH 1 (DU3UUKO JUIe, 3aKOH O
paiy je aneKBaTHUjU 3a ojjpehuBame CUTyalrja y KojuMa J0JIa3u J0 MPOMEHe
nociofasna. Haxanoct, OH TO He YMHH, INTO JOBOAM J0 HU3a mpodiema y
oapehuBamy TOr NOjMa. Y CYIITHHH, I10J] IIPOMEHOM IT0CIIO/IaBIa O ce Moriia
OKapaKTepHCaTH CBaKa CUTYyalldja Koja HY)KHO IOBIIAYU IIPOMEHY CKOHOMCKH
jade yroBopHE cTpaHe, TOKOM Tpajarma (paaHo) IPaBHOT OJHOCA.

3aKoH 0 paxy capKu MIMPOKY U JOCTa HEMpenu3Hy GopMyIaimjy aa ce
MOCTIOAABAI] MEHa y CIIydajy ,,CTaTyCHUX IIPOMEHA, OMHOCHO MPOMEHa MOCI0-
JIaBlla, y ckiaay ca 3akoHoM™. OBa oapenda HUje MEeHmaHa oJ] 3aKOHa O paay
u3 2005. roguHe KOjU je MO MPBU MyT YBPCTHO HOPME IOCBEheHE 3alTUTH
3alOCICHUX Y CIIydajy MpoMeHe mocioiasna (npeHoca mpeayseha). To, naswe,
3HauW J1a 3aKOH 0 pajJy HeMa eKCKITy3UBHTET opehBama curyamnuja y kojuma
IoJ7a3u 10 TPOMEHE MOcioxaBia, Beh momymra moryhHOCT ma 1o mpomene
MocJIoAaBna aohe u Kajaa je TO HEeKMM JAPYruM 3akoHoM mpensuljeHo.'? Ono
IITO Ce MOYKE MPUMETHTH jecTe M3/[Bajalbe CTATyCHHX IPOMEHA Yy HaBe/IeHO]
neuHUIUjU. Y CYIITHHU 3aKOHOJaBall IOMULE CUTYallljy Koja je HeclopHa
u Hajuemthe xopumthena y npakcu. MehyTum, 10 mpoMeHe MOCI0AaBIa MOXKe
mohw u y APYrHM CUTyaldjama, Ha IITa U yKa3yje cIOBO 3aKOHa, CaMo IITO
TE CUTyalllje Jlajbe He Mperu3upa. JacHo je Ja je mojaM CTaTyCHHUX MPOMEHa
VKM O] TI0jMa TIPOMEHE IMOCII0/IaBIa, anu Mehynpocrop ocraje mpaszaH, a u3
pasiora mpaBHe CHTYPHOCTH OH MOpao OHUTH MOmymheH.

Jakie, 3aKoHONHWcCAll HABOJM jEAMHO CTaTyCHE IMPOMEHE MPUIMKOM
onpehuBama mojMa MPOMEHE MOCJIOJABIA, a Ha OCTajJe CHUTyaldje y KojuMa
takohe momasu mo Tora ymyhyje Ha apyre uzBope. OBaKBO pelICHE HUjE Haj-
0oJbe 300T HeIocTaTka JPYrHMX M3BOpa KOjH OBO MUTamE U3PHUNTO ypehyjy.
VYpaBo TO je OBENIO Jia TIOAEJbEHUX MHUIBbCHA Yy TEOPUJU y CIIydajy Mpo-
MeHE NpaBHE (popMe MPUBPEAHOT APYHITBA. Tako, HEMa jeMHCTBEHOT CTaBa
Jla U ce TmpomeHa (Gopme MOoXKe IOJBECTH I0[] 110jaM IPOMEHE MOCIIO/IaBIIA.
[Mo mMunUBEHY HEKHX ayTopa MpOMEHa HpaBHE (OpME HE MOBIAYH HYKHO

" Boumanosuh, U. (2018). 3awinuiia unousudyarnux u Kolekiiusnux upasa 3aio-
ClleHUX y cayuaju cimaimiycHe iipomene locnooasya, Mactepcku pai. beorpan: Ipasuu da-
KyaTeT YHuBep3urera y beorpany, 11; Cascio, W., Boudreau, J. (2008). Investing in People
— Financial Impact of Human Resourse Initiatives. Upper Saddle River: NJ-FT press, 1.

12 Kosauesuh, Jb. (2017). YeknahuBame momaher 3aKoHOIaBCTBA U MPAKCe Ca Paji-
HUM [paBoM EBporicke yHHje — mpUMep 3allTHTE IpaBa 3aloCICHUX y CIy4ajy MpOMeHe
nocnoaasua. Padno u coyujanno ipaso, 21 (1), 5-6.

3 Ibid., 21 (1), 6.

861



Tachux Adeoxaiticke komope Bojeooune, 0p. 3/2023.

MPOMEHY M TPABHOT CyOjeKTHBHUTETA, TE€ CAMHM THM HH TPOMEHY JIMIIAa KOje
BpIIH yIpaBibadka opnaiihema.'*

Kapna je ped o mpoMeHH BIaCHHIITBA HAJl KallUTAJIOM JIECUIIE Cy Ce KOpe-
HUTE MPOMEHE KOje UAY Y peTporpagHoM mpasiy. o m3meHa 3akoHa O pamy
2014. ronuHe MOCTyNMaK CBOjUHCKE TpaHC(hOpMAIlUju HHUjEe YTHIIA0 Ha 3aro-
CIIeHEe M IHMXOB PaJHOINpPaBHHU CTATyC, jep Cy pajHa MecTa ocTaja OvyBaHa
YIIPKOC MPOMEHU JIMIA KOje BPIIM 3aCTyIIHUYKA M YIpaBJbadka OBIaIIhema.
[NpuinkoM npoMeHe BIACHUIIBA HaJl KAITUTAJIOM HE JI0JIa3 JI0 TIPOMEHE MpaB-
HOT CyOjeKTHBHTETa APYIITBA, 1A CAMHM THM HH 10 TPOMEHE MOCIOAAaBIIA.
Ca muipem ma ce ouyBajy mocrojeha mpaBa 3amociieHHX, ofpende ycMepeHe
Ka IbUXOBO] 3alITUTH Y CIIy4ajy IPOMEHe MOCIOoJaBla MpoTe3ajie Cy ce U Ha
MTOCTYTIaK IIpUBaTH3aIMje APYIMTBEHUX npeay3eha. Yipkoc (opMaHO MTPOKJIIa-
MOBaHOM COJIMIHOM OKBHPY 3aIlITHTE,'> y MPAKCH j€ A0JA3UII0 0 OTIYIITama
Beher Opoja 3amociieHuX Kpo3 T3B. IpOrpaMe BUIIKOBA NMpaheHruX COLWjaTHUM
IporpaMrMa 3aCHOBAHMM Ha T3B. TACHBHUM MepaMa ITOJTUTHKE 3al0JbaBarba
KOjU Cy CE CBOIMJIM HA MCIUIATy OTHpPEMHUHE. 'S

[TpuBarn3zamuja je Tpedaso aa jacHO AepUHHUIIE CBOJUHCKH CTATyC U OMO-
ryhu peHTaOMIHUje KOpHUITheme pecypca KOjH MPENCTaBbajy TIIaBHE YMHHOIES
npuBpeqHor paspoja. Crora TpaHcopmaliija He moapa3syMeBa caMo MPOMEHY
BITACHUYKE CTPYKType, Beh u moBehame mociaoBHe e(hpUKacHOCTH, (PpIeKcnOu-
HOCTH M KOHKYPEHTHOCTH KOJH C€ jeIWHO MOry mocTuhu ako ce BehmHCKH
BJIACHUK Haja3W M3BaH JpyliTBa. Mako ce HHMCY IOCTHUIIM 3aJ0BoJbaBajyhu
pe3ynTaTH, H30CTaHaK oApende Koja ce OIHOCH Ha 3aI0CICHE U HUXOB IMOJa-
XKaj y TOCTYIKY PUBATH3aIUje C€ Y TCOPHjH OLITPO KPUTHKYjE, C 003UPOM Ja
ce UCTEeK poka 3a crnpoBolheme 00aBe3He MpUBATHU3allMje HE OJHOCH Ha jaBHH
kanutan.'” Takole, MpoMeHa BIACHUINTBA HAJ KAITUTAJIOM HE 3HAa4H [IPOMEHY
MOCJIOAABIIA Y CMUCITY OCTBapUBamba MpaBa Ha OTIPEMHHHY, YMME CE 3aIlITUTA
3aI0CJICHHX JIOAaTHO 0Opymiasa.'®

Ha oBoM MecTy je MHTEpecaHTHO MOMEHYTH ITUTAmE IPIMEHE MpaBHia
3alITHUTE 3aIIOCIICHUX y CIy4ajy cTaTyCHE MpOMEHe u3nBajama. OBle y cTBapU

14 Buhuh, B. (2018). 3awinuitia iipasa 3aiiocienux y cayuajy ciiajarwa u iooene apu-
epeonux opywiiasa, mactepcku paj. beorpan: [paBuu daxynarer Yausep3urera y beorpa-
ny, 13; Cympotro: Usomesuh 3., MBomesuh, M. (2007). Komenitiap 3axona o paody. beo-
rpax: Ciry:xOeHu racHuK, 277.

15 Kosauesuh, Jb. (2017). Ycknahusame pomaher 3aKOHOIABCTBA M TPAKCe ca paji-
HHUM TIpaBoM EBpOIICKe yHHje — HNpUMEp 3alliTHTE [paBa 3aroClICHUX Y CIydajy MpOMEHE
nocnonasua. Paono u coyujanno ipaso, 21 (1), 7.

16 Crommh, M. (2008). KopriopatuBHO pecTpyKTypHpame mpeayseha y csery u Cp-
ouju. Ilocnosna exonomuja, 8 (1), 157.

17 V.: Kosauesuh, Jb. (2017). Op. cit.

18 3akon o paxy — 30P, Cmyocbenu cnacnux PC, 6p. 24/05, 61/05, 54/09, 32/13,
75/14, 13/17, 13/17. n 95/18, un. 158 (4).
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JIOJIa3u JI0 pa3jeliMiberba MEePCOHATHOr eJIeMEeHTa Ha 3aloCiIeHe KOju HacTa-
BJbAjy ca PaJOM KOJ TIOCIIOJaBIia ca KOjUM Cy MPBOOUTHO 3aKJbYUUIIH YTOBOP
0 paly, ¥ 3aMoclieHe KOju Cy MOTOheHH MPEHOCOM W MPOMEHOM JOTa e
nociofasna. To WTO ce HapyllaBa MEPCOHANHO jeMHCTBO mpeay3eha u mTo
MOCTOje IIBAa MPABHO OJBOjCHA CHTHUTETA HE YTHYC HA YUIHCHUIY MPHUMCHE
NpaBHja YCMEPEHUX Ha 3alTUTY 3anocieHux.'” OBakaB 3ak/bydak je jeJHHU
MCIIPaBaH U U3 yIIa 3aII0CICHNUX HECIIOPHO onpaaaH. CBe pedeHo BaKH U KO/
Jeo0e NpUBpEHHUX APYIITABa, [JIe C€ MOPA OJIPEANTH KOjU 3all0CICHH HacTa-
BJbAjy Ca PaJiOM U y KOjeM HOBOM APYIITBY.

OuyBamwe uaeHTuTEeTAa Npeayszeha
Ka0 YCJIOB ,,lipeHoca npeay3eha®

Hpyru ycnos, npeasuhen JupextuBom, Takol)e MoxkKe CTBOPUTH HEHO-
ymuie. Kama ce mma cmarpatu ga je ouyBaH muaeHTuTeT npemyseha? Koju
Cy KPHUTEpHjyMH peJeBaHTHH 3a oleHy? OBa mHTama Cy MOCTaBJbeHA Ipel
EBporickuM cygoM mpapjie, KOju je Kpo3 CBOJY jJYPUCHPYIACHIH]Y IOKYIIAO0
na 1 ajgexBatHe oxrosope. IlpeHoc npenyseha He mpecTaBiba IMyKH MPEHOC
mpaBa ¥ o0aBe3a ca jeAHOT MPUBPEIHOT APYIITBA HA APYyro, Beh u HacTaBak
WK MIOHOBHO OTIOYHIbake 00aBJbaba JIeMaTHOCTH MPETXOAHHKA, Oe3 003upa
Ha BEH [IABHU WK CHOpeaHu Kapakrep.”’ Mnak, 00aB/bame UCTE UM CIIUYHE
MpUBpEIHE aKTHBHOCTH TOCJTOMAAaBIA CICHOCHUKAa y TPEHYTKY MpeHoca mpe-
ny3eha He 3HAa4YM OYyBame€ €KOHOMCKOT HMICHTHUTETa MPUBPEIHOr Cybjexra.’!
HpI/IHI/IKOM OLICHE UCIYHECHOCTH TOT' yCJIOBAa MOpa CC BOJAUTHU padyHa O BUIIC
KpUTEpHjyMa, TIPU YeMy Cy KJby4HA YETHpPU NHUTama: IITa, KaKo, TAE¢ U Ha
koju HauuH. Vaenturer npeayseha je ouyBaH ako APYIITBO CTHIANALl 00aBJba
UCTY MPUBPEAHY NENATHOCT K0 IPYIITBO MPEHOCHIIAL, Y3 HCTY OPTaHU3AIIH]jy
MOCIIOBa, KOpUCTEhH UCTy METONOJIOTH]Y M YCIOBE pajia, Y UCTHM MPOCTOPHU-
jama.”? Kao pesjeBaHTHM YMHHOLM JOAajy CE jOII OYyBame KBaTH()HUKAIHOHE
CTPYKTYpE, KOja yKJbyuyje U 3aJ(piKaBarbe 3al0CIeHHX Ha pyKoBojgehuM mo3u-
IjaMa, BpeIHOCT MPEHETEe UMOBUHE Y TPEHYTKY MPEHOCA, CTENEH CIMYHOCTH

Y Theemat van Loren, H. A. (1994). The protection of workers in the case of busi-
ness transfers: A comparative study of the law in the USA, UK and South Afiica. London:
University College London, 145.

2 Jparuhesuh, M. (2019). Ilojam ,,ipeHoca npeay3eha® y cMECITy €BpPOICKOT paji-
Hor TpaBa. [Ipaso u tipugpeoa, 7 (9), 621.

21 Kirchner, J., Morgenroth, S., Marshall, T. (2016). Transfer of Business and Ac-
quired Employee Rights: A Practical Guide for Evropa and Across the Globe. Berlin:
Springer, 9-11.

22 Blanpain, R. (2013). European Labour Law, Thirteenth revised edition. The
Hague: Wolters Kluwer, 761.
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Mpey3eTHX aKTHBHOCTH M HHbMXOB €BEHTyalHH npekua.” ITputoM, cBH Kpu-
TEPHjyMHU MOpajy OWUTH 3ajeJTHO pa3MaTpaHu MPUIUKOM OIICHE UCITYHEHOCTH
OBOT' yCJIOBA 32 CBaKM CiIy4aj moHaoco0. Jlakie, mocionasall Koju je mpey3eo
[0Cao WU 10 Mocia IPYror nocionasia ouhe meroB mpaBHU CICI0CHUK aKo
j€ KapakTep MpeHeceHe TOCIOBHE JCTaTHOCTH CYIITHHCKH UCTH.

Tako je y cnyuajy Kpucten IImut (Christel Schmidt) EBponicku cyn
IpaBjie OLIEHHO Ja MPEHOC PajIHe CHAre KOju Ce OIieAa y IMOCTOojamby camo
JEIHOT 3aloCJICHOT HHUje Mpenpeka KOHCTUTyHcamy 3amrtuTe. Crop je HacTao
yenen ornymrama Kpucren LImut koja je Ouna 3amociieHa o cTpaHe OaHke
3a XUTHjEHCKO ONIp’KaBambe HEHHUX MPOCTOpHja. YMECTO 3amlocieHe, OaHKa je
aHTa)XOBajla arcHIMWjy 3a uynmheme Koja je moHymuna rocrohu Llmut pan
HA UCTOM PaTHOM MECTY, aJld IO 3HATHO JIOIIMjHM YCJIOBHMA, IITO je& OHA
onouna. Ilpeamer ce Hamao mpen EBporickuM cyqoM mpaBjie Koju je 3ay3eo
CTaB Jia je MpPeHOoC pajHe cHare, 6e3 003upa Ha Opoj JuIla MOroheHUX MPEeHo-
COM U MMOBHHE KOja je MPEeHeTa, I0BOJbaH [0Ka3aTesb HCIYHhEeHOCTH yciaoBa. >

o mpomeHe mpy)kaoma yciyra IOUUIO je Uy ciy4dajy Ayse Siizen vs.
Zehnacker Gebaeuderungung GmbH, y XojeM je IIKOJNa IOBEpHJA I0CA0
ynimhema HOBOj KOMNaHMjH, packuiaajyhu yroBop ca crapom, ITO je 3a
MOCIIENUITYy UMAJIO OTIYIITAkEe CBUX 3amocieHux. Ha HOBOT mocioaBua Huje
IpeHeTa UMOBHHA, Ka0 HH Yy MPETXOAHOM CIydYajy, alld 3a pa3iuKy Of Hera
rae je jemHo nuie Ouino oOyxBalieHO MPEHOCOM, OBIE TO HHje OMO Clyuaj.
EBporicku cyn mpap/ie je mpecyano ja npeny3ehe koMe je mpeTXoIHo T0/eIbeH
yroBOp HE MpecTaje Ja MOCTOjU HAKOH T'yOMTKa KIMjEHTa, TE CE MOCIOBAE
WIH JI0 TI0CTIOBamha HE MOXKE CMATPATH MPEHETHUM YKOJIUKO CE YTOBOP IOICIU
HoBoM mipefy3ehy.® TIpema Tome, BaxkaH (GakTop 3a OIEHY MOCTOjama MpeHoca
npeny3eha je U mpey3umare pajHe cHare, mopen KOpuIrheHUX OrmepaTuBHUX
MeToza paja.

Tpeba HaracuTH Jla CTaHOBHILNTA HM3HETAa Yy OJIyKama IPeACTaBIbajy
CMEpHHIIC 32 IPUMEHY MIPaBa, a HE jaCHE JINHUjE¢ pa3rPaHudCHa, IIOTOTOBO aKO
Ce UMa y BHIY Ja IpPEIOUYCHA pEIlCHha OCTaBJhajy MIMPOK IPOCTOP 3a 3JI0Y-
motpede oIl CTpaHe MOCIOABIA, Te ¢ ONPAaBIaHO KPUTHKY]Y Yy TeopHju. To,
Jajbe, 3Ha4M Jla ¥ Maja MPOMEHa Yy HauMHy OpraHM3allfje MOCI0Ba O CTpaHe
MOCTIO/IaBIIA 3aM0CIeHEe MOXe IMIINTH 3amTuTe. CTora je BelUKu 0poj IpkaBa
nojenune onpendoe Hupextuse Casera 2001/23/E3 nomymaBao u paspahusao,

# Blanpain, R. (2013). European Labour Law, Thirteenth revised edition. The
Hague: Wolters Kluwer, 761, et seq.

24 Judgment of the Court (Fifth Chamber) of 14 April 1994, Schmidt, C-392/92,
EU:C:1994:134. Barnard, C. (2012). EU Employment Law. Oxford: Oxford University
Press, 593.

% Judgment of the Court of 11 March 1997, Ayse Siizen v. Zehnacker, C-13/95,
EU:C:1997:141, 16.
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Mehy kojuma m CpOwuja, npyxkajyhu mupu oOMM 3amITHTE 3amoclieHUMa Yy
OJIHOCY Ha pellieha Koja Cy y 1h0j cajpikaHa.’s 3a pasiuky o KOMyHHUTapHOT
mpaBa, CPIICKM 3aKOHOJABall He TpeaBuha ouyBame HJCHTUTEeTa mpemyseha
Kao0 YCJIOB 32 BaJbaHU MPEHOC.

SAIITUTA UHIAUBUAYAJTHUX ITPABA 3AIIOCJIEHUX
Y CJIYYAJY NPOMEHE IMOCJIOJABLIA

HNma s1u 3amoc/ieHd MPaBo 1a oa0uje pajg
3a MOCJIOAABIA cJaed0eHuKa?

IMpuiukoM aHau3e MOJOXKaja 3aloCICHUX y CIydajy MPOMEHE MOCIOo-
JIaBlia MOJIa3K Ce Off MpaBa Koja 3alloCiCHH MMajy Y TaKBUM OKOJHOCTHMA.
Kiby4HO muTame je Ja JiM 3arocieHH MMajy MpaBo Ja OJ0Mjy Ja HacTaBe
paHK OJJHOC ca HOBUM TociojaBleM. ONroBop Ha MOCTAaBJLEHO NMUTAKE HHjE
jemHocTaBaH, HAPOYMTO aKO C€ UMajy y BHAY pa3jiMuynTa HAllMOHAJIHA pelleha
KOja cy mocrojana npe goHoiema Jlupextuse.”’ TaKBO CTambe CTBAPHU JI0ATHO
je moropianxa HejacHa TEPMUHOJIOTHja KOpUIINEeHA Y FheHOM U3BOPHOM TEKCTY.
CBe TO je MMaJio 3a TOCIEAUIly OIITPY TEOPHjCKY JHUCKYCHJy W MOTpedy 3a
YHUGDOPMHUJUM TPHUCTYNOM, Koju he 00e30equTr MUHHMAalHE TapaHTHje
3allITHTE 3aI0CICHUMA.

3anocieHr He MOXe Ja IIpeHece Ha JAPYyro Jiuie odaBe3e Koje uma U3
pamHor OfHOCA, IITO 3HAYM JIa MOpa JIMYHO JIa U3BpIlaBa CBE MOBEPEHE PajIHE
3ajgatke. MoryhHOCT mpeHOoca W3BpIICHA IpecTalrja pana Ha JAPYro JIUIEe
je amlcomyTHO HCKJbydeHa. 3a pasiHKy OJ] 3allOCICHHX, IOCIOAABIH MOLY
CBOja TIpaBa M 00aBe3e MPEHETH Ha JIPYTO JIMIIE, OCUM aKO j€ JTUYHOCT MOCIIO-
JlaBlla He3aMEHJbUBA 32 UCMyHeme nocrojehier pamHor oxHoca.® V teopuju
MOCTOje M Jpyrayvja MHILUbEHA Ja YroBOp O paay MOXEe YCTYIHTH CBaka

% Tako 3aKoH O pamy, ,,He Mpenu3nupa yclIoBe MPUMEHe Hadena OdyBamsa 3armocie-
ma, Beh ce oHa Be3yje 3a CBE CliydyajeBe MPOMEHE MOCIoAaBiia, 6e3 003upa Ha TO 1a Jid
je y onpeheHoj cutyaluju o4yBaH eKOHOMCKH ujaeHTHTeT npenyseha uim He. Koauesuh,
Jb. (2017). YcknahuBame nomaher 3akoHOAABCTBA W MpaKce ca paJHUM IMpaBoM EBporicke
YHHje — IpUMep 3alITUTE MpaBa 3aloCIeHUX y Cly4ajy MpoMeHe mocionasua. Paono u co-
yujanro fpaso, 21 (1), 5.

2 O ;gBa AMjaMETpaNHO CyNMpPOTHA MPUCTYIA y PaHWjeM HEMadkoM u (paHily-
ckom mpaBy. V.: Hartzén, A-C., Hos, N., Lecomte, F., Marzo, C., Mestre, B., Olbrich, H.,
Fuller, S. (2008). The right of the employee to refuse to betransferred. A comparative and
theoretical analysis. EUI Working Paper LAW No. 20, 4.

2 Henckel, K. C. (2016). Cross-border transfers of undertakings. Groningen: Ulrik
Huber Institue for Private International Law, University of Groningen, 56.
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YTOBOPHHUIIA TTO]] YCIIOBOM JIa pyTra CTpaHa Ha TO IMpHUcTaHe. Ped je o ommrum
MPaBUIIMMa OOJMTAIIMOHOT MTPpaBa Koja Bake 3a JBocTpaHe yroope.” Kaxo je
yTOBOp O paay ABOCTPAaHH yrOBOp, MOMEHYTAa IpaBHia Tpebda MPUMECHUTH U
Ha mera.’® OBaKBOM CTaBy ce He Tpeba MPUKIOHUTH W3 BUILE pasjora. [Ipeo,
paZHO TPaBO CE W3ABOJHIIO U3 CBOje OCHOBE, rpal)aHCKOT IpaBa, M MOCTAJIO
camocTayHa IpaBHa aucruuinHa. To, Mmel)yTum, He 3HaUn 1a ce ommTa 00JIH-
ralyoHONpaBHa MPaBUIa BUILC HE NPUMEHYjy, HErO ce OHa mpuiarohasajy
HadenmuMa W MUJbEBUMA PagHOT TpaBa. McTo Tako, pagHO MpaBo je Kpeupauo
JI0IaTHA TIpaBHJIa 32 3AIITHTY SKOHOMCKH Cllabuje YTOBOPHE CTpaHe, Kao IITO
je Tpenn3upame 3aKOHCKHX OCHOBAa KOJH MOTY JOBECTH J0 OKOHYAma PagHorT
OITHOCA, YNME ce MOIU(HKY]y OIIITA MPaBUIa YTOBOPHOT IpaBa O MPECTAHKY
IBOCTpaHo oOaBesyjyhux yrosopa. pyro, yroBop o paly ce 3aKkjbyuyje C
003MpOM Ha JINYHA CBOjCTBA, CIIOCOOHOCTH M BEIITHHE 3allOCIICHOT, 300T uera
OH HE MOXE MPEHETH MpaBa M 00aBe3e W3 PajHOr ojHOCa Ha Tpehe mwmie.’!
Tpehe, oBakaB npuctyn Huje ynopeaHonpaso npuxsahen. Mamm Opoj 3emasba
KOJH Ta je MO3HABA0 y MPOIUIOCTH, OACTYIIHO j€ Ofl Eera.

CarmacHOCT 3aIlOCIICHOT C€ Ha TPakd Kao YCJIOB 3a BaJbaHOCT MPEHOCA,
aJIM OH MIMa TIPaBo Jia 0JI0Mje MPEeHOC yroBopa o paay Ha Tpehe mure. Y cympor-
HOM Om crmoboma pana, Kao jeaH oIl OCHOBHHX PagHONpPAaBHUX Hadella Owia
HapyuieHa. KakBe cy mocienuiie og0ujama 3amociaeHor 1a paju 3a MOcio-
JIaBIIa CIICIOCHUKA HUje ypel)eHO KOMyHHTAPHUM IIPABOM, HETO j€ MPEIYIITECHO
IpkaBaMa WiIaHWIaMa. Jla 1M TakBO IOCTyMame 3alOCICHOT MPEICTaBIba
OIIpaB/iaH Pa3Jior 3a OTKa3 OJl CTpaHe MOCIO/ABIA, WM je 3aloCiIeHn y 00a-
BE3HW J1a CaM JI4 0TKa3, WM C€ ITaK TaKBO MOCTYIAamke MMa CMaTpaTé Kao OTKa3
O]l CTpaHEe 3aI0CIICHOT, 3aBUCH O] PEIliCihba CaAPIKAHUX y HAIIMOHATHUM 3aKO-
Huma. Hu dpaniycku 3akoHOmaBaIl, KA0 HU HEMAYKH, HUjE YPEIHO IOCICANIE
o/10Mjara 3aloClIeHOT Jla pajd 3a TociojaBia ciendoeHuka. Mmak, ¢panimy-
CKa CyJICKa IIpaKca je CKJIOHA IOMyHhaBamy Te MPa3HUHE HA HAYUH KOjUM CE
MOCJIeUIe OJI0Mjama 3aloCICHOT 3a JIaJbh HACTaBaK pajia M3je/lHauaBajy ca
BETOBUM 0TKa30M.*? HacympoT ToMe, HeMadyKH CyIOBU OJUTYKY 3arOCICHOT J1a

2 3akoH 0 obnuranuoHuMm oxHocuma, Cuyocbenu aucii COPJ, 6p. 29/78, 39/85,
57/89, Cnyac6enu aucii CPJ, 6p. 31/93, Cuyorc6enu aucia CLT, 6p. 1/2003. u 18/2020, ui.
145.

30 V.. Ueowesuh, 3., MBomesuh, M. (2007). Komenitiap 3axona o pady. Beorpaj:
CiyxOeHu racHuk, 278.

31 Krajeski, D. (2019). L’ ,, Intuitus personae* dans les contrats. Thése. Toulouse:
Toulouse Capitole Publications, 89.

32 Pélissier, J., Auzero, G., Dockes, E. (1990). Les restructurations d’entreprises
et leur effets sur I’emploi, Revue internationale de droit comparé, 42(1), 353. Ilojenuan
(bpaHIycKn ayTOpHM OBAaKaB CTAaB Cyla KPUTHKYjy HaBojehu HEIOrMYHOCT y TOME 1a ce
on0ujame 3aloCIeHOr TyMadd Kao OTKa3, Kaja, Oall HAaIpOTHB, OH JKEIH Jla HACTAaBU J1a
paau, and 3a MOCIIoAaBIa ca KOjUM je MPBOOUTHO 3aKkibydro yrosop. V.: Mouly, J. (2007).
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HE HACTaBU PaIHHU OTHOC Ca MOCIOAABIEM CIICAOCHUKOM TyMade Kao HacTa-
BaK JICjCTBa YTOBOPa O PaIy 3aKJbyUeHOT Ca IOCIONABIIEM IPETXOTHUKOM, IO
YCIIOBOM Jia OH HACTaBJba ja nociyje.*

[Ipema cprckoM 3akoHy O pany, HOCIOAABAIl MPETXOJHHK je JyKaH
na o0aBecTH 3arociieHe YWjH Ce YroBOp O pajy NPEeHOCH Kako Ou ce OHHM
W3jaCHIUIM JIa JIM MPHCTajy WIM HE HA IMOMEHYTH MPEHOC. 3alOCICHU MOXKE
MOCTYNUTH HA TPH HAYMHA: MPUXBATHTU MPEHOC YrOBOPa O Paay M O TOME
MHCaHUM IIyTeM 00aBECTHTH IOCIIOaBla IPETXOAHUKA, I OJOUTH IPEHOC
yroBopa o pajy (aKTMBHO MOCTyIame), a Moryhe je u HeusjallmaBame 0 Ipe-
JUIO)KEHOM ITPEHOCY Y 3aKOHOM ITPOIHCAHOM POKY (IIaCHBHO IOCTYMambe). AKO
Ce 3aMOCIICHN M3PUUYNTO M3jacHH Yy MUCaHO] (opMH O 0a0Hjamy MpeHoca yro-
BOpa 0 pajly WM Ce He U3jaCHU Y POKY O IeT JiaHa, IOCII0/aBall MPETXOAHUK
MOXKE OTKa3aTH yroBop o pajy Tom 3arocieHoM.* bynyhu na moxe, He 3Hauu
M J1a MOpa, TIa C€ OMpPaBIaHO MOCTaBJba MHUTAME KAKaB j€ CTATyC 3alOCICHOT
KOME HHje OTKa3aH yroBOp O paiy O CTpaHe Mmociogasa.*

VY TeopHju MOCTOjH MUILBEHE 2 CE OBA paBHA IIPa3HIHA MOXKE ITOITY-
HUTH CTYIalkeéM Ha paj 3aloCJCHOT KOjU Ha Ta] HAYMH YCIIOCTBAJba PalHU
OJIHOC ca mociofaBueM cieabeHuKoM.® OBakBO TyMadere MPOU3NIA3U U3
MpaBuiIa Jia 332 3aCHUBAME PAJHOT OAHOCA HHUje J0BOJbAH 3aKJbY4YEH yTOBOP
0 pajay ¥ jaa, 6e3 cTynama Ha paj| 3all0CJICHOT, ()aKTUYKH JI0JIa3u JI0 HEroBOT
aHynupamwa. Argumentum a contrario, CTyllalbeM Ha paj HacTaje QUKIHja o
3aCHMBamy PaJHOT OJJHOCA Ha HeoJpeleHo BpeMe, YIIPKOC OJICYCTBY YyroBopa
3aKJbY4EHOT ca I0CIIoAaBIeM clieioeHrkoM. Vnak, 4uHM ce Ja je IpuxBaTIbu-
BUjU JIPyTH MPHUCTYIIL, TA€ C€ YTOBOP O pajly cMarpa yCTYIJbEHHM I10CIOIaBILY

Une nouvelle rupture du contract de travial produisant les effets d’une démission: le du
salarié¢ de passer au service du repreneur. Recuel Dalloz, 33 (2), 472.

3 V.. Hartzén, A-C., Hos, N., Lecomte, F., Marzo, C., Mestre, B., Olbrich, H., Full-
er, S. (2008). The right of the employee to refuse to betransferred. A comparative and theo-
retical analysis. EUl Working Paper LAW No. 20, 12.

3 3akon o pany, Cunyocoenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. m 95/18, wn. 149 (2). OBaj pok je 3HATHO JyXKH y HEMAdKOM IHpaBy ¥ H3HOCH
Mecen gaHa. V.. Biirgerliches Gesetzbuch. JloctynHo Ha: http://www.gesetze-im-internet.
de/bgb/. 4n. 613a(6). Hame npaBo 3a agpecy npujeMa MHCMEHA O MPOTHUBJBEHY MPEHOCY
npeyseha ongpelhyje mocnonaBma mpeTxomHMKA, JTOK HEMAdKo IPaBO OCTaBiba MoryhHOCT
n3bopa m3mely mocrnomaBma MpPeTXOMHUKA M MOCionaBia cieadennka. OBO peleme uma
BHUILIE CMHUCIIA ¥ Tpebasio O ra MPUXBAaTHTH KOJ HAac ¢ 003upoM jaa obaBe3a HHpOpMHCAHA
3aIl0CIIeHNX O TpaHchepy npenyseha Besyje kako MociIofaBIa IPETXOAHUKA, TAKO U ITOCIIO-
JaBIa cle0eHnKa.

35 OBa juiiemMa je OTKJIOHCHA y LPHOTOPCKOM IMpaBy Koje mpeasuba obaBesy OTKa-
3WBama yroBopa o pamy 3amocieHoM. V.: 3akoH o paxy Lpue T'ope, Cryorcoenu aucia LT,
6p. 74/2019. n 8/2021, un. 108 (4).

3 Ugomesuh, 3., UBomesuh, M. (2007). Komenitiap 3axona o pady. beorpan: Ciy-
skOeHu rmacHuK, 279.
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CIIeI0CHNUKY CaMo aKO CE 3arOCIICHH Carliacy ca MPEeHOCOM yToBOpa, Te Jla ce y
CBHUM JIpyTUM CHTyaIlfjaMa HMa CMaTpaTu Ja ce MIPEHOC HEe OOHOCH Ha YyTOBOP
0 pajy KOHKPETHOT 3aIoCIeHOr.”

3abpana oTka3a

Iopen mpenoca yrosopa o paxy, AupekrruBa ce 0aBH U MUTAHEM 3aIITHTE
3al0CJIEHUX OfI OTKa3a Y3POKOBaHHX PECTPYKTypHpameM Jpymrsa. Jlakie,
3a0paHa OTKa3a je JIMIMUTUPaHa Ha CTaTyCHE MPOMEHE M Jpyre CIy4ajeBe yro-
BOPHOT, aJIi U CBAKOT JIPyTror IpeHoca npenyseha npaheHor mpeHocoM mpasa u
obaBe3e U3 pagHOTr ogHOCa. J[pyrum pednma, mpoMeHa THTYIapa mnpasa u oba-
B€3a U3 PaJHOr OJHOCA HE MPEICTaBJba OMPABIAH PA3JoOr 3a OTKa3 O] CTPaHE
MOCJIOABIIA MPETXOAHUKA WM mocioaaBna cieabennka.’® Ha Taj HaunH ce
[py»Xa M3BECTaH CTENEH CUTYPHOCTH Ja 3amociicHd Hehe OUTH HEeraTMBHO
noroheHun mpomMeHama, oJJHOCHO J1a Hehe ocraTh 6e3 mocia Kajaa mociioaaBaly
JIOHEeCe MOCJIOBHY OJUIYKY Ja IEIyKYITHO JI0Ta/Iallbe OCI0Bake, HIH CaMo
jenan neo (Heku moroH, GhadpuKy, MOCTpoOjeme), MpeHece Ha APyro nperysehe.
U3 cBera HaBeleHOT ce M3BOMM 3aKJbydak Ja 3a0paHa HE BaXKHU y CIydajeBUMA
OTHYIITamka 3aM0CICHUX YCJIe]] TEXHOIOIIKUX, CKOHOMCKHX WA OpraHU3al-
OHHUX MMPOMEHA KOje JOBOJE J0 3aTBapama OApeheHHX pagHuX MecTa yCie
CMamekha 00MMa TIociia, WIM U3 Pas3liora KOjU Ce THYY pajia U CIIOCOOHOCTH
3aII0CJIEHOT OJHOCHO HErOBE NUCLUILINHE.>

VY ymopenHoM TmpaBy Cce 3axTeBa Ja peopraHusanuje mnpemyseha u
CTPYKTypaJIHE IPOMEHE YYHUILECHE Y TOM IOTIENy MPATH jaCHO 00pa3IoKeHhe
MOCJIeUIIa KOje U3 Tora Mpou3ja3e Ha yroBop O paay W MOCIoBe y mpeaysehy.
IMocnonaBal] KOju WHULMPA MPECTAHAK PAJHOT OJHOCA MOPa HABECTH KaKaB
Cy YTHIIaj EKOHOMCKE MpOMeHe y mpeay3ely uMale Ha MOCIOBe 3al0CICHUX U
BUXOB craryc.*

Haueno ouyBama 3amociema MOpel MPEIMETHOT OTpaHHYCHa UMa U
BPEMEHCKO OTpaHHYCHE KOje Ce CBOJM Ha pealn3allfjy CTAaTyCHE MPOMEHE.

37 Kosauesuh, Jb. (2017). Ycknahusame nomaher 3akoHOIaBCTBA U Mpakce ca paj-
HUM IIpaBoM EBporicke yHHje — mpuMep 3allTUTe IpaBa 3alOoCICHHX Y CIy4ajy MpOMEHe
nocnonasua. Padno u coyujanno ipaso, 21 (1), 10.

38 NMupextusa Casera 2001/23/E3, ui. 4(1).

¥ Kirchner, J., Morgenroth, S., Marshall, T. (2016). Transfer of Business and Ac-
quired Employee Rights: A Practical Guide for Evropa and Across the Globe. Berlin:
Springer, 12.

4 Henckel, K. C. (2016). Cross-border transfers of undertakings. Groningen:
Ulrik Huber Institue for Private International Law, University of Groningen, 67; Koaue-
puh, Jb. (2016). Bawanu pasznosu 3a oitikaz yZosopa o paody. beorpan: IlpaBau ¢dakynret
Yausepsurera y beorpany, 400—402.
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Oz TOr MOMEHTA HayeJIo OYyBama 3arociemha UCIPIUbyje CBOjY QyHKIUjH, Te
MOCJIONIaBall, KAa0 W CBaKH JIPYTH KOjU HHje OMO YYECHHK CTaTyCHE MPOMEHE,
MO)KEe OTKa3aTh yroBOp O pajy 3anociieHnMma, noiTyjyhin, HapaBHo, paBuia o
OTKa3HOM POKY M OTKa3HUM pazio3uma. [Topex Tora, mocnonaar cieg0eHUK
MoOpa MOIITOBATH U MOTOAHOCTH BE3aHE 3a OCTBAPHBAKE IPaBa Ha OTKa3 Koja
ce THYy YHMI-CHHUIIA HACTAJIMX MPE MPOMEHE MOCIOAaBIA, Kao IITO je TO, Ha
npuMep, CilIy4aj ca OTIIPEMHHUHOM Yy CPIICKOM mpaBy," wiu ca Hecpehiom Ha
pany, y yrnopeaHom mpasy.** 3amTuTa ce mpyxa 3arocieHuMa KOji Cy CTEKIN
TO CBOjCTBO Ha OCHOBY 3aKJbyUCHOT YrOBOpa O pajy KOjU BaKM Ha JaH IIpe-
HOoca npenyseha.*

HenpuxBaTbuB je MPOMyCT CPIICKOT 3aKOHOMHKCIA JIa HEOCPESTHO YPEIH
MUTAkE 3AMITUTE 3aM0CICHUX O] OTKa3a y Cilydajy MPOMEHE MOCIOIaBIa, C
003UpOM J1a ce y OJCYCTBY HaBEACHHX IpaBHJa OTBapa BEIMKH MPOCTOP 3a
3II0yTIOTpe0e Koje ce HApOYUTO OTIIeAa]y Y

»»---OTIYIITAEY 3aIOCJICHHUX OJ] CTPaHe MOCI0aBIa NPETXOIHIKA HETTOCPETHO
IIpe MPOMEHE OCIIOAABIIA, Ka0 U OTIYILITAhEe 3aIl0CICHUX YOP30 110 IPOMEHN

MOCIIOZABLA, &, y LIJBY IITO JAKIIET PECTPYKTypHparma‘.*

[MocnomaBueBa omTyKa O OTKa3y He cMe OMTH MOTHBHCAHA IIPEHOCOM HU Ha
koju HauuH. PykoBogehu ce TuMme, Heke eBPOIICKE IpKaBe HACTOje Ja OTpaHu-
4e MpaBo MOCIO/aBla MPETXOAHUKA Ja MHHUIMPA MPECTaHaK PaJHOT OJHOCA Y
onpeheHoOM Teproy KOju HEMOCPEIHO MPETXOJAN PECTPYKTYpUpPABY, Kao U y
MIepUOAY HAKOH peann3aliije mpeHoca npeayseha ox cTpaHe mocioaaBna cies-
OcHMKa, Kako OM ce 00e30e/Iuia 1eJIOBUTH]a 3allTHTA.

Y cBakOM KOHKPETHOM CIydajy je MOTpeOHO YTBPAUTH MOBPEIy Hadena
O4yBama 3arociiemha, ¢ THM Jla OTIYIITAmhE 3a0CICHOT Y TIePHOAY ONHCKOM
PECTPYKTYpUpalky MOXe OHWTH CHTHAJIHU IOKa3zaTesb 3J0yrnmoTpeda JAHMCIv-
IUIMHCKHX U yNpaB/bauyKUX OBJamherma MmociaoaaBa nperxoanuka. C 003upom
Jla je ped o TEILIKOM 3aJaTKy Koju je npahen OpojHUM mpoOneMuma, mo4yeB of
MPaBUYHOT O0MMa OTPaHUYCHA 1A CBE IO HAYMHA CAHKIMOHUCAA Y CIy4ajy
moBpene, mpeonnaljyje MPHUCTYI AajeKo JAKIIK 3a IPUMEHY, KOjH C€ CBOIU

41 TIpuanKkoM yTBphHBama BUCHHE OTIPEMHHHE 3aMOCICHHX KOjH CY OTIYLITEHH U3
E€KOHOMCKHUX pasjiora padyHa ce M BpeMe Koje Cy IpoBenu panehm 3a mocionaBna IpeT-
xonHuKa. V.: 3akoH o pany, Cryowcoenu cnacnux PC, Op. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. u 95/18, un. 158(3).

42 Smit, N. (2001). Labour law implication of the transfer of an undertaking. Johan-
nesburg: Faculty of Law of the Rand Afrikans University, 32.

4 Lamponen, H. (2008). The principle on employee protection in a merger and a
transfer of an undertaking. Helsinki: Helsinky University Print, 178.

4 Kosaueuh, Jb. (2017). Yceknahusame momaher 3aKOHOAABCTBA M MPAKCE ca pajl-
HUM IpaBoM EBporicke yHHje — mpuMep 3alliTHTEe IpaBa 3alOCICHHX y CIydajy IpOMeHe
nocnoxaBua. Padno u coyujanto ipaso, 21 (1), 10.
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Ha myko aeduHHCcame mpeHoca mnpeay3eha Kao HECIIOPHOT HEA03BOJHEHOT
OTKa3HOT pasiiora, He 3aja3ehu y Jeraibe y cMHCIy oipeluBamba OKBUPHOT
TIeproia y KOjeM ce He CMe OTKa3aTh YroBop o pamy.®

3arnocieHy Koju Cy OTIYLITEHH HEKOJMKO JlaHa Ipe IpeHoca, a HHUCY
3aCHOBAJIM paJHH OJHOC Ca MOCJIOJAaBLEM CYKIIECOPOM, WJIH jecy, alld I0J
HETOBOJBHUJUM YCIIOBHMA, MOTY 3aIlITHTY OJl HE3aKOHHTOT OTKa3a OCTBAPHTH
W mpema mochozaBily cykuecopy.’® IlltaBuiie, ako ce yCIOBH pajga HAaKOH
M3BPIICHOT MpEeHOoca OWTHHUje MPOMEHE TaKO Jia PEe3ylITHPajy WHHUIHPAHEM
[PECTaHKa PaJHOT OJHOCA O] CTPAHE 3aIl0CICHOT, e()eKTH TAKBOT MOCTYIama
Oulie u3jesHaYCHH Ca OTKA30M IMOCIOAABIIA U3 PA3JIOra KOju HUCY ONpaBIaHu.
OcuM TOTa, ONOMjamke MOHYIAC MPEMEIITaja Ha HIDKS XHjePapXUjCKU paHTH-
paHO pagHO MECTO, OAMAaxX IO W3BPIIEHOj MPOMEHU MOCIOAABIA, HE MOXKE
[IPE/ICTABIbATH OIPABJAH Pasiior 3a oTkas.*’

SAIITUTA KOJIEKTUBHUX ITPABA 3AITIOCJIEHUX
Y CJYYAJY ITIPOMEHE INOCJIIOJABIIA

Kako ce mpaBa u o6aBe3e W3 pajmHor ogHoca ypehyjy He camo yromo-
poM o paxy, Beh 1 KOJEKTUBHUM YTOBOPOM, TIHTAEHE Ba)KEHa OBOT 2y TOHOMHOT
M3BOpa y CIyd4ajy MPOMEHE IOCIOIaBIa OCTaje HapouuTo akTyerHo. Komek-
TUBHH YTOBOP C€ 3aKJbydyje m3Mel)y cyOjexara KOJICKTHBHOT PagHOT OJHOCA,
KojuM ce Onmxe ypehyjy muxoBa mpasa, o0aBe3e ¥ OITOBOPHOCTH y OIHOCY
Ha 3akoH. To je ocobeH IpaBHU U3BOP KOjH ce jeauno cpehe y obnactu paga.*®
VYhopeaHonpaBHa aHajiM3a TOKadyje Ja ce cyOjeKThMa paJHOr MpaBa OCTa-
BJba ciioboma y peryiucamy mehycobnor omnoca. Beha ayroHomuja Boam
00JbMM pe3yJTaTUMa y OHHM 3eMJbaMa I7IC je aKTHBH3aM CHHIUKATa HAPOUIHUTO
H3paXCH. Tum pe IWTO KOJICKTUBHU YrOBOP HE MOXKE NPEABUACTU HETIOBOJb-
HHUje yCIIOBE paja M Marba IpaBa 3aloCiIeHUMa, 0 MUHHMYMa MOCTaBJbEHUX

4 Lamponen, H. (2008). The principle on employee protection in a merger and a
transfer of an undertaking. Helsinki: Helsinky University Print, 180.

46 Commission report on Council Directive 2001/23/EC of 12 March on the approxi-
mation of the laws of the Member States relating to the safeguarding of employees’ rights
in the event of transfers of undertakings, businesses or part of undertakings or businesses,
3.1.3.

47 Etukakpan, E. S. (2012). Transfer of undertakings: The Tension Between Business
Rescue And Employment Protection In Corporate Insolvency. Nottingham: Nottingham
Trent University, 170.

4 Herman, V., Cuprija, M. (2011). Osnove radnog prava. Osijek: Pravni fakultet
Osijek, 39.
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3akoHOM.*’ 3aKOHO/aBAIl MMOBJAYM JI0BY IPAHUILY KOja Ce Jajbe MOXKe IOoMe-
pary, ajau UCKIJbYUMBO y KOPHUCT PajJIHMKA, @ HUKAKO Ha HUXOBY IITETY.

3aKkbydery KOJCKTUBHOI YTOBOpa IIPETXONW IIperoBapame m3Mehy
MpeJCTaBHUKA 3alOCICHUX M IOCJIO0AaBLA. YCIEHIHO OKOHYaHW IPEroBOPH
Pe3yNTHPajy 3aKJbYUCHEM yroBOpa KOjUM C€ MHPE HHTCPECH [1BAa HAW3IVIEI
HECIIOjUBa CBETa, paja U KanuTaia.

,,KOJIeKTHMBHO TIperoBapame HHUje HHINTA JPYyro Hero Oopda jemHe
cTpane (paJHuKa, CHHAMKATa), a [ITO BHIIE, YKOJIHUKO je Moryhe, 3axBatu of
Jpyre crpane (mociojasia) u ooparso.

CymtuHa mperoBopa ce yIpaBo oOrjiela y TOME Jia CBaka CTpaHa Y4YHHH
YCTyIKe Kako OW Ce MCXOMOBAJIO KOMIIPOMHCHO peIIeH-e. 3allOCICHH 3ajei-
HUYKHM CHarama IMOKyIIaBajy Ja 3a cede MCXONyjy TOBOJbHHjE YCIOBE pana,
KOje IMOjelMHAa4YHO He OM MOINH, 300T HEjeJHAKOCTH Yy MIperoBapaiykoj Mohu
KOja NMpOM3MJIAa3M M3 EKOHOMCKE CYNEepHOPHOCTH MociofaBna. KomekTuBHa
akiuja Boau Behoj MoryhHoCTH 3a ycrex Koju ce omiefa y JOCTH3amky 3aJ10-
BoJbaBajyher cranmapiaa y o0nacTtd pajaa OAHOCHO y HheropoMm yBehamy. bes
ciobozie yapyKHBamba, NpaBa YCTaBOM 3ajaMuY€HOI, KOJEKTHBHO IperoBapa-
’Be He Ou Omo moryhe. Ped je o ycioBHUM mpaBuMa, jep je 3a OCTBapPUBALE
jeIHOr MpaBa HEOIXOJHO MPETXOIHO peanu3oBame apyror.’! Tume ce mpyxa
3alITUTa PAIHUIIIMA Ka0 KOJCKTHBHTETY, TOK CE ITOjCIMHAYHU MHTEPECH 3a-
MOCIICHUX YTamnajy y CKyMmuHy.>

KosiexTHBHY yroBop je ONIITH aKkT W NpUMEHYje Ce Ha CBE 3alloCiieHe
KOJ MOCIOAaBLa, 0e3 003upa Ha OJCTYCTBO WIAHCTBA Y CHHJMKATY, MOTIH-
CHHKY KOoNIeKTHBHOT yroBopa.”’ IlltaBwmiie, ejcTBO yroBopa ce MpOIIHpYje
M Ha 3aloCleHe KOjH Cy TO CBOjCTBO CTEKJIM HAKOH 3aKJbydera yrosopa.>
OBakaB MMPUCTYII MPUXBATA]y AHITIOCAKCOHCKE 3eMJbe, JIOK Ce, IpuMepa pajH,

40 mehycoGHOM OIHOCY ayTOHOMHHX M XETEPOHOMHHX M3BOpa Mpasa. V.: 3aKoH O
pany, Cnyocoenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17, 13/17. u 95/18,
. 8.

S0 Ueur, B. M. (1991). Kolektivno pregovaranje i proSirenje primjene kolektivnog
ugovora (oktroiranje kolektivnog ugovora). Zbornik Pravnog fakulteta Sveucilista u Rijeci,
27 (1), 548.

5! Kanmamarues, T. (2012). KonekruBHa npaBa y 3akoHy O paaHUM OJHOCHMa Pery-
omuke Makenonuje. Paono u coyujanno iipaso,16 (1), 122.

52 KOJIEKTUBHU MHTEPEC y KOJIEKTHBHOM YrOBOPY HHUje 30Mp MOjeIMHAYHUX HHTEpE-
ca, Beh untepec ykynunoctu pagnuka. Ucur, B. M. (1991). Op. cit., 545.

33 Karuh-Bykymupuh, P. (2011). KonekTiBHU YyroBOp Kao CPEICTBO OATOBOPHOT I10-
cnoBama. [lpaso u iipuspeoa, 7 (9), 444.

3 3akon o pany, Cnyocoenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. u 95/18, . 262.
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y ®paniyckoj 1 Hemaukoj KOHCTUTYHITY pa3TUuUTH ,,paTHONIPABHU PEKUMHU
y 3aBUCHOCTH OJl CHHINKAJIHOT OPraHNu30Barba 3aIoCiIeHnx.>

AKO HHCY HCHYHCHH YCJIOBH 32 3aKJbYUCH:E KOJICKTHBHOT yroBOpa, y
CMHCIY TIOCTOjarha PEMPE3CHTaTHBHOT CHHIHMKATA KOJ ITOCIONABIIA, Hhera
CYIICTHUTYUIIIC MPABWIHHUK O Paiy, KAo jeIHOCTPAHU aKT MMOCIOJABIIA. 3aKOH O
pany mpensuha aa mopen yroBopa O pajy MOCIOAaBal] CIENOCHUK Mpey3uMa
U OIIITE aKTe MOCJIO/AaBIa MPETXOAHUKA KOjU Bake Ha JaH IpeHOca Mpemy-
3eha.’® Tume ce 006e30elyje KOHTHHYHUTET paHUje YrOBOPEHHX yCIOBa Paja,
YuMe ce JI0AAaTHO IITHTE 3amociieHu. M Ja HaBeJeHa onpenda o mpey3uMamy
3aMOCICHUX HHUje U3PHUYUTO MMOMEHYTA, J0 MCTOT UCXO/a OH ce IONUIO MyTeM
MpaBWJIa O JISjCTBIMA CTATyCHHUX MIPOMEHA, KOje Ce OIIeNajy y CTyNamy CyKIie-
copa y YKyITHOCT IpaBa u 00aBe3a HETOBOT MPETXOHIUKA. J|pyIITBO cTHIIAIAN
CTyIa y CBE IpaBHE OTHOCE APYIITBA MPEHOCHOIIA, 1A CAMUM THM U y FETOBE
paxHOINpaBHE OMHOCE, KA0 Pe3ysITaT YHUBEP3aIHe CyKuecuje.’

IIpaBmio je ma ce camum yroBopoM oxapelyje meroa caapkuHa, mode-
TaK MpHUMEHE W Bpeme Tpajama. O HaYeTHOT MpaBHia T3B. OTBOPEHOT POKa
Ba)XK€Ha KOJICKTHBHOT YrOBOpa CE€ OICTYIHJIO Yy HalleM IpaBy. Tako, mpema
BakeheM 3aKOHCKOM pelICHYy KOJCKTHBHU YTOBOpP CE 3aKJbydyje Ha MEPHUO]
KOjU HE MOXKe OMTHU Ty*H of Tpu roguHe. Ha Taj HauMH ce ayTOHOMMja BOJbE
YrOBOPHUX CTpaHa HapyIlaBa, jep ce BaKCHE yroBopa JUMHUTHPA Ha oapeheHu
nepuoj. TuMe ce HAYMHUO KPyIaH 3a0KPET y HAIlIeM MpaBy ¢ 003UpOM Ha
paHHjy MOTyHiHOCT 3aKJbyuerha KOJICKTHBHOT yroBopa Ha Heozpeheno Bpeme.
OBO pelieme HUCY MTPUXBATHIIE 36MJbE Y OKPYIKCHY, HETO Cy UCIPABHO MOCTa-
BUJIE J1a Ce KOJICKTUBHH YTOBOP MPUMEY]je CBE JIOK YTOBOPHE CTpaHe To xene.>

be3 003mpa Ha mOoMeHyTO, 00aBe3a MOIITOBAKA KOJCKTHBHOT YrOBOpa
y cllydajy mpeHoca mnpeny3eha ce mpoTexe Ha MepHoid O]l HajMare TOIHHY
JaHa ol peanu3aiyje npoMene. Tako konektuBau yropop HUC a. 1. Hoeu Caj

53 Ucur, B. M. (1991). Kolektivno pregovaranje i prosirenje primjene kolektivnog
ugovora (oktroiranje kolektivnog ugovora). Zbornik Pravnog fakulteta Sveucilista u Rijeci,
27 (1), 553.

5 3akoH o pany, Cumyocoenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. u 95/18, un. 147.

7 Radovi¢, M. (2018). Creditor Protection in Restructurings in Serbia. Stakeholdeer
Protection in Restructuring — Selected Company and Labour Law Issues (eds. Kovacs, E.,
Winner, M.).Wien: Nomos, Hart Publishing, 69-70.

58 Karuh-bykymupuh, P. (2011). KojekTHBHH yroBOp K40 CPEACTBO OATOBOPHOT MO-
cinoBama. [Ipaso u iipuspeoa, 7 (9), 446.

% 3akoH 0 pamy Ipue Tope, wr. 187. Ha ucToM KOIIOCEKY je M XPBATCKO MpPAaBoO, C
THM ILITO MPOIKCYje /la KOJIEKTHBHU YroBOp Ha oapeleHo BpeMe He MO)Ke OWTH 3aKJbyueH
Ha MEPHOJ IyXKH OJ] MEeT TOANHA. V.: XpBaTCKU 3akoH o pany, Hapooune nosumne, 6p. 93/14,
127/17, un. 198.
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npeasuha ma ce y ciydajy cTaTycHE IMPOMEHE, Kao M CBaKe JApyre OpraHm3a-
[IUOHE TIPOMEHE y APYIITBY, BETOBE OApende MpUMERYje Ha CBE 3aIll0CICHE Y
nepuoay He Kpahem ox Tpu roauue.®

JdyxuHa mprMeHe KOJIEKTHBHOT YTOBOpa O CTpaHe CyKIecopa je ycio-
BJbCHA TIEPHOJIOM HA KOjU je 3aKkJby4eH. [IpaBuiio ce He MOXKEe IIPUMEHUTH aKO
je Tpe HCTeKa MUHHMAIHOT pOKa OJ TOAWHY JaHa, HCTEKIIO BpeMe Ha Koje je
3aKJby4eH KOJCKTUBHHU YrOBOp KOJ IOCIIOIABIA MpeTXOnHuKa. Mcro Baxku u
KaJia je 3aKJbyueH HOBH KOJICKTHBHH YroBOp u3Mely mociiofaBia ciendoeHuKa
W perpe3eHTaTHBHOI CUHMKaTa.®!

MehyTtum, mTa ce aemasa Kajaa MocyiogaBar cykiecop Beh nma 3axipy-
YCH KOJICKTUBHH yroBop. Jla Jin TO 3Ha4YM Ja UCTH MOCIOAaBall IPUMEHYje 1Ba
KOJICKTHBHA YTOBOPa Y 3aBUCHOCTH O TOTa O KOJUM 3arociieHnmMa je ped. [pu-
MeHa pa3IUINTHX YCIIOBA paja, a HAPOUUTO KPUTEpHjyMa yTBphuBame 3apane
3a 3armocieHe KOju pajae Ha MCTUM PaTHUM MECTHMa H KO UCTOT ITOCIIOIaBIa
MOXXE€ HAa TPBU TOIVIE] JIEIOBaTH Kao IHCKpUMHHATOpcKa. TakBa oreHa OH
3acuUrypHO Omia morpenrHa ¢ 003upoM Ja ce 3alociIeHIMa IMOroheHuM mpe-
HOCOM MOpajy TpPU3HATH CBa MpaBa W NPY)KUTH CBU YCJIOBU KOJH Cy paHH]je
yroBopeHu. MelyTuM, ako Cy YCIIOBH CaApiKaHH y PaHUjeM KOJICKTUBHOM
YrOBOpY HEMOBOJHHUJU 3a 3alocieHe, oHjxa Ou Tpedano npudbehn npumenu
KOJICKTHBHOT YTOBOpa Koju rpeBulja OBOJBHUJU TpeTMaH.®

3Havaj KOJCKTHBHOT YrOBOpa Y M3HAIAKCHY KOMIIPOMHCA Kao IMPEdy-
CJIOBa YCHENIHOT ITOCIOBama MPHUBPETHUX APYIITaBa JIOAATHO HOTBphyje H
Kozmexc xoproparuBHor yrpasibarma.® CorpjanHu qujaaor ¢e TeKH MOCTHRU
Kpo3 MH(POPMHUCAE 3aIIOCICHIX W UXOBO AKTHBHO YKJbYUMBAHE Y KOJCK-
THBHE MPETOBOPE, KPo3 00e30ehBame HEOMXOJHIX pecypca U TapaHTOBAmkE
onpeleHNX Mmpasa, a Ipe CBera MpaBo Ha 3aCTYIAC MPEKO CHHIMKATA.

JupexTnBa He HCKJbydyje MOTYhHOCT NIpHMEHE T3B. TEOpHje CcTeue-
HUX TpaBa Ha CTEYajHY HPOIEIYpYy, YMME paJHOIpaBHA MpPaBUIa yCMEpeHa
Ha 3aITUTY 3aI0CJICHUX y CIy4ajy TpaHcdepa mpemy3eha Mory mpoImupuTi

¢ Konexrusuu yrosop 3a HUC a. 1. Hosu Can, o6jaBiben y Cuyoicoenom Snacnuxy
PC, 6p. 12. ox 1. ¢pebpyapa 2007, . 95.

' 3akon o paxy, Cnyocoenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. u 95/18, un. 150.

2 Koauesuh, Jb. (2018). Individual Rights of Employees in Transfers of Undertak-
ings in Serbia. Stakeholdeer Protection in Restructuring — Selected Company and Labour
Law Issues (eds. Kovacs, E., Winner, M.).Wien: Nomos, Hart Publishing, 241. Taxo je,
npuMepa pajay, y MnaHckoM npay. V.: mmaHcku Codigo laboral y de la seguridad social,
para. 44.

5 Komekc KOPIOpaTUBHOT yripaBibamba, Ciyocoenu Ziachuk, 6p. 99/2012.
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JIOMEH cBoje mpuMene.* Pasiior ce Hanmasu y cupedaBamy Kopuiherma credaja
Kao M3roBOpa 3a 3a00HMIaKeHhe WHIMBHIYATHHX W KOJEKTHMBHHX IpaBa Koje
MMajy 3aroCICHH.

3AK/bYYAK

CBaxo HpUBPETHO JPYIITBO XKEJIH Jla Ce C BpeMEHa Ha BpeMe Mpeypean
Kako O 0CTBAapHJIO LITO 00JbE MOCIOBHE pe3ynTare. Y TOM CMHCITY PECTPYKTY-
pupame ciyxu nmosehamy ehUKacHOCTH U TipuiiarohaBamy HOBUM TPKHUIITHUM
MPUIIMKaMa, TaKo Ja peopraHu3aiiija He MOpa UMaThH HEeraTWBHY KOHOTAIIU]Y.
[puBpenHa APYIITBA CE MOBPEMEHO PEOPraHH3yjy ca IHIbeM 0OJber MO3UIIU-
OHHpama Ha TPKUIITY. Ped je 0 yHyTpalIkbiuM MpoMeHaMa Koje Cy yCIOBJbEHEe
3axTeBMMa TPXKHUIITA. Mel)yTuM, mpomMeHe y HauMHYy I[OCIOBama Ce MOrY
O/Ipa3HTH Ha 3alOCICHE U BUXOB COIMO-CKOHOMCKH T0NI0kaj. 13 Tora ciequ
Jla 3aJarak pagHor MpaBa HHUje HUMano Jak. OHO Tpeba Ja ocTBapH aMOuBa-
JICHTHE IIMJbEBE KOjH ce orienajy y Behoj (prueKCHOMTHOCTH Ha TPXKUIITY pajaa,
ca je/lHe, U 3alITUTH 3all0CICHUX, Kao CIa0uje CTpaHe paJHOMPABHOT OJHOCA
KpO3 CHI'YPHOCT OYyBama 3alociema, ca aApyre crpade. Jpyraduju mpucTymn
6u 61O Heompas/aH, ¢ 003UPOM Jla 3aI0CICHU HEMajy HUKABY KOPHUCT OJf TOra
LITO je HOBHM TIOCJIOABAll HACTABHO JIa MOCIYje, aKo Cy OHU OCTalu 0e3 mocia.
CiieicTBEHO TOME, KOHCTHTYHCAHO j€ IIPaBUIIO O IIPEHOCY YTOBOpa O pajly CBHX
3aI0CJICHHX 110 CHJIM 3aKOHAa HAKOH JIOHOIICHA OJJIyKe O MpeHocy npenyseha.
[Ipemna 3akoH o pamy Penybnuke CpOuje omma3u Kopak Jajbe y OJHOCY Ha
KOMYHHUTapHE CTaHJapie y OBOj 00JacTH, jep mnpeapubha 3aTUTY 3ar0CICHUX
y CBHM CJIydYajeBHMa KaJia ce Mera jaua CTpaHa pajHOr OHOCA, Y MPAaKCH ce
nsrpahena npaswia He npuMemyjy. [Ipurom, He Tpeda U3ryOuTH M3 BHJA J1a Ce
3alITUTA 3aII0CICHNX TOIMHAMA TeMEJbH Ha HCTOBETHUM Oj[peidama Koje HUCY
yHanpehuBane. C TUM y Be3W HAPOYMTO j€ 3HAYAJHO MPEIU3UPATH KOje Cy TO
CHUTYyallHje y KOjuMa JI0Ja3u 0 [IPOMEHE MOCIO/ABIA, TC JIa JIU CE TAKO MOXKE
KBaM(UKOBATH CBAKa MPOMEHA BIACHUIITBA mpeay3eha.

% JupextuBa Casera 2001/23/E3, un. 5 (3) (4). OBy moryhHOCT HCKOpPHCTH-
1o je Yjenumeno KpameBcTBo n Heke adpuuxe apxkase. V: Smit, N. (2001). Labour law
implication of the transfer of an undertaking. Johannesburg: Faculty of Law of the Rand
Afrikans University, 370.
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ABSTRACT: This paper meticulously analyzes the mecha-
nisms for safeguarding the individual and collective rights of
employees in the event of a transfer to a new employer. In this con-
text, the protection of employees is facilitated through the rules
governing the automatic transfer of employment contracts from the
“old” to the “new” employer while maintaining identical working
conditions. Consequently, the status of employees remains unaffect-
ed irrespective of any alterations in the activities undertaken by the
new employer and decisions concerning the company transfer. In
this sense, the assurance of job security serves as a counterbalance
to the managerial authority of the employer and the freedom of en-
trepreneurship. The essence of the principle of employment security
is encapsulated in the prohibition of initiating dismissals by the em-
ployer in the event of structural changes. Accordingly, the successor
employer assumes the rights and obligations of the predecessor
while preserving the legal status, thereby safeguarding the employ-
ees impacted by the transfer. Furthermore, legal continuity remains
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unbroken, even in terms of rights and obligations emanating from
collective labor agreements, which continue to produce legal effects
even under the successor employer.

Keywords: transfer of undertakings, transfer of company, em-
ployment contract

INTRODUCTION

The evolution of information and communication technology, industri-
alization, and global connectivity are only some of the processes significantly
impacting contemporary social trends and established market structures. To
better adapt to changes in the economic environment and enhance their com-
petitive edge, employers often seek to transform their operational and business
models through status, structural, financial, and other changes. Depending on
the business and investment climate, decisions regarding business consoli-
dation and company reorganization are made to increase profits. Successful
business operations with their permanent solvency, profit maximization, and
achieving a competitive advantage are realized through various forms of col-
laboration, based on both nominate and innominate contracts within civil
and commercial law.! As the changes in a company’s status affect not only
the company but also its employees, subsequent sections will be dedicated to
examining their position, i.e., the ramifications that structural changes con-
cerning the change in leadership have on their employment contracts.

AUTOMATIC TRANSFER
OF ALL EMPLOYMENT CONTRACTS

The practice of automatic transfer of employment contracts mandates
that all employment contracts, and thus all rights and obligations from the
employment relationship of the transferring company, i.e., the old employer,
are transferred to the recipient company, i.e., the new employer. Neither the
recipient company nor the transferring company can choose which employees

! The system of legal protection of employees in the event of a change of employer
is incompatible with a planned economy where true freedom of entrepreneurship is absent.
Hence, with the transition in the economic regulation system and the forfeiture of the right
to a workplace, the issue of employee protection during a change of employer garnered the
attention of Serbian legislators. Radovanovi¢, D. (2020). Polozaj zaposlenih u sluc¢aju sta-
tusne promene, odnosno promene poslodavca. Pravo i privreda, 58 (2), 298.
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will be retained and whose employment will be terminated, as the transfer of
the company is not a justified reason for dismissal per se. Therefore, all the
rights and obligations of the predecessor employer arising from the employ-
ment relationship existing on the date of the company’s transfer are transferred
to the successor employer by force of law. This system was introduced by
Directive 77/187 EC on the harmonization of the laws of the member states
regarding the safeguarding of employees’ rights in the event of the transfer
of a company or parts of a company.? This directive essentially favored the
French approach to the transfer of employment contracts, which operates on
the premise that the transferred funds alone are not sufficient for the success-
ful continuation of undertakings.> Consequently, along with the transferred
property, there had to be a transfer of all concluded work contracts. This
arrangement generated cost savings for the new employer and ensured the pro-
vision of the necessary labor force, thereby introducing a level of certainty due
to retaining individuals proficient in operating machines.*

It is crucial to highlight that the successor employer does not enter into
new labor contracts with employees; instead, the effects of the “old” con-
tracts are automatically transferred to them.® This rule is further affirmed by
the Companies Act, which stipulates that the employees of the transferring
company, who are assigned to the recipient company by the status change
agreement or division plan, continue to work in that company in accordance
with labor regulations.® In addition, while providing protection, no distinction
is made between employees who have concluded an employment contract for

2 Council Directive 77/187/EEC of 14 February 1977 on the approximation of the
laws of the Member States relating to the safeguarding of employees' rights in the event of
transfers of undertakings, businesses or parts of businesses.

3 The aforementioned system was introduced into French law by the Labor Law of
1928. At the other side of the spectrum were mostly Anglo-Saxon countries, emphasiz-
ing the mutual intuitu personae character of employment contracts. Barnard, C. (2012).
EU Employment Law. Oxford: Oxford University Press, 578; For this reason, Great Britain
strongly opposed the adoption of the Directive. Smith, N. (2001). Labor law implication of
the transfer of an undertaking. Johannesburg : Faculty of Law of the Rand Afrikans Uni-
versity, 1 — 4.

4 Smith, N. (2001). Labor law implications of the transfer of an undertaking. Johan-
nesburg: Faculty of Law of the Rand Afrikans University, 4.

5 Kalamatiev, T. (2017). Protection of employees' individual right in the event of a
change of employee (transfer of undertaking) in the Republic of Macedonia. Restructuring
of companies and protection of employees' right: Views from the EU, Austria, Serbia and
Macedonia — Collection of extended abstracts of contribution presented at the Internation-
al conference held at the University of Belgrade Faculty and Law on March 2nd 2017 (eds.
Kovacevié, Lj., Radovié, M.). Belgrade: University of Belgrade Faculty of Law, 8.

¢ Companies Act, Official Gazette of the RS no. 36/2011, 99/2011, 83/2014, 5/2015,
95/2018, 91/2019, and 109/2021, art. 505 (1.6).
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an indefinite period of time and those who have established some form of flex-
ible employment relationship.’

The aforementioned solution, which has also been adopted in Serbian
law, holds significant importance in preventing discriminatory behavior by
employers. Establishing an employment relationship for an indefinite period
is the norm, while atypical employment contracts are deemed an exception,
utilized only when the needs of the employer and the work structure neces-
sitate it.* However, this is not the reality in practice. Moreover, it could be
argued that the institution of the standard employment contract is practically
dying out. Regrettably, instead of exercising this right, employers are increas-
ingly resorting to its abuse. Such practices undermine employment security
and income stability, which contribute to a certain degree of stability and cer-
tainty in the life of each individual.

In principle, the provisions outlined in Council Directive 2001/23/
EC,” which supplanted Directive 77/187, are applicable across all continental
European countries, as well as in Norway, Iceland, and Liechtenstein.! The
fundamental premise of Council Directive 2001/23/EC (hereinafter referred to
as the Directive) is to preserve the existing rights of employees, ensuring that
restructuring does not adversely affect their standing within the participating
companies. The subject of the Directive is not only the transfer of the com-
pany as a whole but also extends to the partial transfer of business operations,
even in scenarios where the transferred segment of the company undertakes
only ancillary (supporting, secondary) activities unrelated to the core function
of the company. Through this approach, the personal continuity of the com-
pany is maintained, as the fear of job loss can have detrimental impacts on an
individual’s social integration.

Accordingly, labor law aims to ensure the preservation of employment
in all scenarios where the legal status of the employer changes. This objective
is realized through the harmonization of national rights across member states,

7 Commission Services' Working Document, Memorandum on rights of workers in
cases of transfers of undertakings, point 2.1.2.

8 On the types of employment contracts and the proclaimed principle of equality,
see: Kovacevié, Lj., Sunderi¢, B. (2017). Prirucnik za polaganje pravosudnog ispita. Bel-
grade: Official Gazette, 160-161; Lubarda, B. (2016). Radno pravo, Fourth Edition. Bel-
grade: Faculty of Law, University of Belgrade, 124-127.

® Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws
of the Member States relating to the safeguarding of employees' rights in the event of trans-
fers of undertakings, businesses or parts of undertakings or businesses. Official Journal L
82.

10 Bayart, C., Bosmans, 1., Koster, P. (2005). Employment Issues. Available at: http://
www.allenovery.com/SiteCollectionDocuments/International%20outsourcing%20law %20
and%20practice.pdf (accessed on August 22, 2021).
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which may exhibit significantly divergent approaches to the regulation of cer-
tain labor law issues. It should be noted that the rules encapsulated in the
Directive are minimal, allowing member states the latitude to further elaborate
and supplement them.

Namely, for the Directive to be applicable, two conditions must be satis-
fied: 1) a change of employer has occurred, and 2) the identity of the company
has been preserved. These conditions are to be met cumulatively. They are
not further delineated by the Transfer Directive, thereby granting case law and
theory a creative role.

The Concept of Transfer of Undertakings

From the perspective of corporate law, the notion of transfer of under-
takings could entail a change of legal form, capital ownership, and change of
status.!! Given that an employer can also be a natural person, the Labor Law is
better suited for identifying situations indicative of a transfer in undertakings.
However, this is not the case, which gives rise to numerous issues in defin-
ing the term. In essence, any situation that necessarily entails a change of the
economically stronger contracting party, during the (employment) legal rela-
tionship, could be characterized as a transfer of undertakings.

The Labor Law encompasses broad and somewhat vague terminology,
stating that the employer changes in the case of “status changes, i.e., changes
of employer, in accordance with the law.” Notably, this provision has remained
unchanged since the entry into force of the 2005 Labor Law, which for the
first time incorporated norms dedicated to the protection of employees in the
event of a transfer in undertakings (transfer of company). This implies that the
Labor Law does not exclusively delineate the situations constituting a transfer
of undertakings, but also permits this possibility when stipulated by another
law.!? What stands out is the emphasis on status changes in the aforementioned
definition. Essentially, the legislator references a scenario that is indisputable
and most commonly used in practice. However, a transfer of undertakings can
manifest in other situations as well, as suggested by the wording of the Law,

' Pondanovi¢, 1. (2018). Zastita individualnih i kolektivnih prava zaposlenih u
slucaju statusne promena poslodavca, master's thesis. Belgrade: Faculty of Law, University
of Belgrade, 11; Cascio, W., Boudreau, J. (2008). Investing in People — Financial Impact of
Human Resource Initiatives. Upper Saddle River: NJ-FT Press, 1.

12 Kovacdevi¢, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa radnim
pravom Evropske Unije — primer zastite prava zaposlenih u slu¢aju promene poslodavca.
Radno i socijalno pravo, 21 (1), 5 — 6.
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albeit these situations are not further elaborated on. It is clear that the concept
of status changes is narrower than the concept of transfer of undertakings, but
the space in between remains empty, and for reasons of legal security it should
be addressed."

Therefore, in defining the concept of transfer of undertakings, the legis-
lator only mentions status changes and directs to other sources for additional
situations where this occurs. This approach is not ideal due to the absence
of other sources that explicitly address this matter. This very gap has led to
divided opinions when it comes to theory, in the case of altering the legal form
of a company. Consequently, there isn’t a unanimous opinion on whether a
change of form can be encompassed within the concept of transfer of undertak-
ings. According to some authors, a change in legal form does not necessarily
bring about a change in legal subjectivity, and by extension, a change in the
entity exercising operational authority.'*

Regarding the alteration in ownership capital, there have been radi-
cal changes that have taken steps backward. Up until the amendments to the
Labor Law in 2014, the procedure of ownership transformation did not impact
employees and their employment status, as jobs remained intact despite the
change in the entity exercising representative and operational authority. During
the transition of capital ownership, there is no alteration in the legal subjec-
tivity of the company, and consequently, no transfer of undertakings. Aiming
to preserve the existing rights of employees, provisions geared towards their
protection in the event of a transfer in undertakings were also extended to the
process of privatizing social enterprises. Despite the formally declared robust
protection framework,' in practice, a large number of employees were dis-
missed through the so-called redundancy programs, accompanied by social
programs founded on the so-called passive measures of employment policy,
which amounted to only severance pay.'®

Privatization was intended to delineate ownership status and facilitate
a more profitable utilization of resources, which are the primary drivers of

13 Kovacevi¢, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa radnim
pravom Evropske Unije — primer zastite prava zaposlenih u slucaju promene poslodavca.
Radno i socijalno pravo, 21 (1), 6.

4 Vici¢, B. (2018). Zastita prava zaposlenih u slucaju spajanja i podele privrednih
drustava, master's thesis. Belgrade: Faculty of Law, University of Belgrade, 13; Opposite:
Ivosevi¢, Z., Ivosevi¢, M. (2007). Komentar zakona o radu. Belgrade: Official Gazette,
2717.

15 Kovacevi¢, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa radnim
pravom Evropske Unije — primer zastite prava zaposlenih u slucaju promene poslodavca.
Radno i socijalno pravo, 21 (1), 7.

16 Stosi¢, 1. (2008). Korporativno restrukturiranje preduzec¢a u svetu i Srbiji. Poslov-
na Ekonomija, 8 (1), 157.
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economic development. Therefore, transformation signifies not merely a shift
in ownership structure, but also an enhancement in business efficiency, flex-
ibility, and competitiveness, achievable predominantly when the majority
owner is external to the company. Although the desired outcomes have not
been realized, the lack of provisions addressing employees and their standing
in the privatization process has been heavily criticized in theory, especially
given that the deadline for executing mandatory privatization does not extend
to public capital.'” Additionally, the change in capital ownership does not
equate to a transfer of undertakings in the sense of exercising the right to sev-
erance pay, which further diminishes the safeguards afforded to employees.!®

Here, it is interesting to address the matter of applying rules for the pro-
tection of employees in the event of a status change due to spin-offs. In this
scenario, there occurs a separation of the personnel element — into employees
who continue to work for the employer with whom they initially concluded the
employment contract and those who are impacted by the transfer and change
of the preceding employer. The fact that the personal unity of the company is
being disrupted and that two legally distinct entities emerge does not alter the
applicability of rules aimed at protecting employees.!” This is the only cor-
rect conclusion and indisputably justified from the employees’ standpoint. All
aforementioned considerations are equally applicable to the division of com-
panies, where it must be ascertained which employees will continue working
and within which new company.

Preserving the Identity of the Company
as a Condition of the “Transfer of the Company”

The other condition, provided by the Directive, can also create confusion.
When should it be considered that the identity of the company is preserved?
What criteria are relevant for the assessment? These inquiries were brought
before the European Court of Justice, which endeavored to provide appropri-
ate responses through its jurisprudence. The transfer of a company extends

17 See: Kovacevic¢, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa rad-
nim pravom Evropske Unije — primer zastite prava zaposlenih u slu¢aju promene poslodav-
ca. Radno i socijalno pravo, 21 (1), 7.

18 Labor Law, Official Gazette of RS, no. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17,
13/17. and 95/18, Art. 158 (4).

1 Theemat van Loren, H.A. (1994). The protection of workers in the case of busi-
ness transfers: A comparative study of the law in the USA, UK and South Africa. London:
University College London, 145.
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beyond a mere transference of rights and obligations from one entity to another,
encompassing the continuation or resumption of the predecessor’s activities,
irrespective of their primary or ancillary nature.?” However, the execution of
the same or similar economic activities by the successor employer at the time
of the company transfer does not equate to preserving the economic identity of
the business entity.?' In evaluating the fulfillment of this condition, several cri-
teria must be considered, with four questions being pivotal: what, how, where,
and in what manner. The identity of the company is preserved if the recipient
company undertakes the same economic activity as the transferring company,
maintaining the same business organization, employing the same methodology
and working conditions, all on the same premises.?” Additionally, the preserva-
tion of the qualification structure — encompassing the retention of employees
in managerial positions, the value of the property transferred at the time of
transfer, the degree of similarity of the activities assumed, and their eventual
cessation — are highlighted as relevant factors.”® Concurrently, these criteria
must be collectively regarded when evaluating the fulfillment of this condition
for each individual case. Hence, an employer who has taken over the business
or part of the business of another employer will be his legal successor if the
nature of the transferred business activity is essentially the same.

In the case of Christel Schmidt, the European Court of Justice ruled that
the transfer of labor, manifested in the presence of merely one employee, is
not a hindrance to establishing safeguards. The dispute emerged from the dis-
missal of Christel Schmidt, who was employed by the bank for the hygienic
upkeep of its premises. Substituting the employee, the bank contracted a
cleaning agency that extended an offer to Mrs. Schmidt for work at the same
location, albeit under considerably inferior conditions, which she declined.
This case was brought before the European Court of Justice, which posited
that the transfer of labor, irrespective of the number of individuals impacted by
the transfer and the property that was transferred, serves as a sufficient indica-
tor of the fulfillment of these conditions.?

2 Dragicevi¢, M. (2019). Pojam ,,prenosa preduzeéa“ u smislu evropskog radnog
prava. Pravo i privreda, 7 (9), 621.

2! Kirchner, J., Morgenroth, S., Marshall, T. (2016). Transfer of Business and Ac-
quired Employee Rights: A Practical Guide for Europe and Across the Globe. Berlin:
Springer, 9-11.

22 Blancpain, R. (2013). European Labor Law, Thirteenth revised edition. The
Hague: Wolters Kluwer, 761.

3 Ibid.

24 Judgment of the Court (Fifth Chamber) of 14 April 1994, Schmidt, C-392/92,
EU:C:1994:134. Barnard, C. (2012). EU Employment Law. Oxford: Oxford University
Press, 593.
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The change of service provider also occurred in the case of Ayse Siizen
vs. Zehnacker Gebaeuderungung GmbH, where a school delegated the clean-
ing tasks to a new company, ending the contract with the former one, which
led to the termination of all employees. As in the previous case, the property
was not transferred to the new employer, and while only a single person was
involved in the transfer in the previous instance, this was not the case here.
The European Court of Justice decided that a company previously awarded a
contract does not cease to exist upon losing a client, and the business or a seg-
ment of the business cannot be deemed transferred if the contract is granted
to a new company.” Therefore, a significant factor in evaluating the existence
of a company transfer is the acquisition of the workforce, in addition to the
operational work methodologies employed.

It should be underscored that the perspectives conveyed in the rulings
serve as guidelines for law application, and not clear delineation boundaries,
particularly when considering that the outlined solutions afford a wide range of
options an employer can abuse, and are rightfully critiqued in theory. This fur-
ther implies that even a minor alteration in the manner in which the employer
organizes work can strip employees of protection. Consequently, numerous
countries have augmented and expounded upon certain provisions of Council
Directive 2001/23/EC, Serbia included, offering a broader spectrum of safe-
guards to employees compared to the solutions encapsulated therein.?® Unlike
Community law, the Serbian legislator does not mandate the preservation of
the company’s identity as a requisite for a valid transfer.

PROTECTION OF THE INDIVIDUAL EMPLOYEE RIGHTS
IN CASE OF TRANSFER OF UNDERTAKINGS

Does an Employee Have the Right to Refuse to Work
for a Successor Employer?

When delving into the position of employees amidst a transfer of under-
takings, the primary consideration revolves around the rights employees retain

% Judgment of the Court of 11 March 1997, Ayse Siizen v. Zehnacker, C-13/95,
EU:C:1997:141, 16.

26 Thus, the Labor Law “does not specify the conditions for the application of the
principle of employment preservation, but it is related to all transfer of undertakings cases,
regardless of whether in a certain situation, the economic identity of the company is pre-
served or not.” Kovacevi¢, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa
radnim pravom Evropske Unije — primer zastite prava zaposlenih u slu¢aju promene poslo-
davca. Radno i socijalno pravo, 21 (1), 5.
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in such scenarios. A question of paramount significance is whether employees
have the right to decline the continuation of their work or relationship with
the new employer. The answer to this question is not simple, especially if one
takes into account the different national solutions that existed before the adop-
tion of the Directive.?” This scenario was further exacerbated by the ambiguous
terminology employed in the original text of the Directive. All this resulted
in a sharp theoretical discussion and the need for a more uniform approach,
which will provide minimum guarantees of protection to employees.

An employee cannot delegate the obligations borne from their employ-
ment relationship to another individual, signifying that they must personally
execute all assigned tasks. The notion of transferring one’s work obligations
to another individual is absolutely excluded. Unlike employees, employers can
transfer their rights and obligations to another person, unless the distinctive
personality of the employer is indispensable for the perpetuation of the exist-
ing employment relationship.?® In theory, there are different opinions that the
employment contract can be assigned by any contracting party, provided that
the other party agrees to it. This notion stems from the general rules of obliga-
tion law pertinent to bilateral contracts.”” Given that an employment contract
is bilateral in nature, the aforementioned rules should ostensibly apply to it as
well.*® However, endorsing this standpoint is contentious for several reasons.
Firstly, labor law has parted from its civil law foundation, evolving into an
autonomous legal discipline. This, however, does not mean that the general
rules of obligation law are no longer applicable, but that they are adapted to
the principles and goals of labor law. Additionally, labor law has created sup-
plementary rules for safeguarding the economically weaker contracting party,
such as delineating the legal grounds that can precipitate the termination of
the employment relationship, thereby modifying the generic rules of contract
law concerning the termination of bilaterally binding contracts. Secondly, the
employment contract is concluded with regard to the personal characteristics,
abilities, and skills of the employee, which is why they cannot delegate the
rights and obligations stemming from the employment relationship to a third

27 On two diametrically opposed approaches in earlier German and French law. See:
Hartzén, A.C., Hos, N., Lecomte, F., Marzo, C., Mestre, B., Olbrich, H., Fuller, S. (2008).
The right of the employee to refuse to be transferred. A comparative and theoretical analy-
sis. EUI Working Paper LAW No. 20, 4.

28 Henckel, K.C. (2016). Cross-border transfers of undertakings. Groningen: Ulrik
Huber Institute for Private International Law, University of Groningen, 56.

¥ Law on Obligations, Official Gazette of the SFRY, no. 29/78, 39/85, 57/89, Official
Gazette of the FRY, no. 31/93, Official Gazette of SCG, no. 1/2003. and 18/2020, Art. 145.

30 See: Ivosevié, Z., Ivosevi¢, M. (2007). Komentar zakona o radu, Belgrade: Of-
ficial Gazette, 278.
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party.?! Thirdly, this approach is not accepted in comparative law. A scant
number of countries that were acquainted with this notion in the past have
since diverged from it.

The employee’s consent is mandated as a prerequisite for the validity
of the transfer, but they retain the right to refuse the transfer of the employ-
ment contract to a third party. Otherwise, the right to work, being one of the
fundamental principles of labor law, would be infringed. The ramifications of
an employee’s refusal to work for a successor employer are not delineated by
Community law but are delegated to the jurisdiction of member states. Whether
such conduct on the part of the employee substantiates legitimate grounds for
dismissal by the employer, necessitates the employee’s resignation, or should
be construed as dismissal initiated by the employee, hinges on the provisions
encapsulated in national laws. Neither the French nor the German legislature
has stipulated the repercussions of an employee’s refusal to work for a succes-
sor employer. Nonetheless, French jurisprudence endeavors to bridge this gap
by correlating the consequences of an employee’s refusal to continue work-
ing with their dismissal.’? In contrast, German courts construe the employee’s
resolution not to perpetuate the employment relationship with the successor
employer as the continuation of the employment contract with the predecessor
employer, provided that the latter continues operations.*

According to the Serbian Labor Law, the predecessor employer is obliged
to inform the employees whose employment contract is being transferred so
that they can declare whether or not they agree to this transfer. The employee
has three courses of action: they may accept the transfer of the employment
contract and convey this acceptance in writing to the predecessor employer,
or they may reject the transfer of the employment contract (active procedure).
Additionally, they may opt not to respond to the proposed transfer within the
legally stipulated timeframe (passive procedure). Should the employee explic-
itly express their rejection of the employment contract transfer in writing, or

31 Krajeski, D. (2019). L' "Intuitus personae"” dans les contrats. Thése. Toulouse:
Toulouse Capitole Publications, 89.

32 Pélissier, J., Auzero, G., Dockeés, E. (1990). Les restructurations d’entreprises et
leur effets sur I'emploi, Revue internationale de droit comparé, 42(1), 353. Certain French
scholars critique this judicial stance, highlighting the incongruity in interpreting an em-
ployee's refusal as a resignation, when, contrarily, the employee desires to continue their
employment, albeit with the original employer with whom the contract was initially con-
cluded. See.: Mouly, J. (2007). Une nouvelle rupture du contract de travial produisant les
effets d'une demission: le du salarié de passer au service du repreneur. Recuel Dalloz, 33
(2), 472.

3 See: Hartzén, AC., Hos, N., Lecomte, F., Marzo, C., Mestre, B., Olbrich, H., Full-
er, S. (2008). The right of the employee to refuse to be transferred. A comparative and
theoretical analysis. EUl Working Paper LAW No. 20, 12.
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fail to respond within five days, the predecessor employer can terminate the
employment contract.* Given that “can” does not equate to “must,” this raises
a valid question about the status of an employee whose employment contract
has not been terminated by the employer.**

In theory, there is a viewpoint that this legal gap can be bridged by the
employment of an employee who thus establishes an employment relationship
with the successor employer.*® This interpretation stems from the rule that a
concluded employment contract is not sufficient to establish an employment
relationship and that the relationship is effectively nullified if the employee
does not begin working. Argumentum a contrario, beginning work is con-
strued as establishing a de facto indefinite employment relationship, even
in the absence of a formal contract with the successor employer. However,
it seems that the second approach is more acceptable. Here the employment
contract is considered assigned to the successor employer only if the employee
agrees to the transfer of the contract. In all other cases, the transfer is not con-
sidered applicable to the specific employee’s contract.’’

Prohibition of Dismissal

In addition to addressing the transfer of employment contracts, the
Directive also covers safeguarding employees against dismissals that result
from company restructuring. Therefore, the prohibition on dismissals is
limited to status changes and other cases of both contractual and any other
transfer of a company accompanied by the transfer of rights and obligations

3% Labor Law, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. and 95/18, Art. 149 (2). This term is significantly longer in German law and
amounts to one month. See: Biirgerliches Gesetzbuch. Available at: http.//www.gesetze-im-
internet.de/bgb/ . Art. 613a(6). In our jurisdiction, the protocol upon receiving a letter of
objection to the contract transfer during an acquisition is dictated by the predecessor em-
ployer, whereas German law accords the choice between the predecessor and successor
employer. This arrangement appears more logical and should be embraced in our system,
considering that the duty to inform employees about the company transfer encumbers both
the predecessor and successor employer.

35 This dilemma is resolved in Montenegrin law, which provides for the obligation to
cancel the employment contract of the employee. See: Labor Law of Montenegro, Official
Gazette of Montenegro, no. 74/2019. and 8/2021, Art. 108 (4).

3¢ Tvosevié, Z., Ivosevi¢, M. (2007). Komentar zakona o radu. Belgrade: Official
Gazette, 279.

37 Kovacevié, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa radnim
pravom Evropske Unije — primer zastite prava zaposlenih u slucaju promene poslodavca.
Labor and social law, 21 (1), 10.
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from an employment relationship. This means that a change in the holder
of these rights and obligations is not a valid reason for dismissal by either
the predecessor or the successor employer.®® Such provisions assure a degree
of security for employees, ensuring they are not adversely impacted by the
changes, namely, that they will not lose their jobs when the employer decides
to transfer the entire business or a part thereof (such as a plant, factory, or
facility) to another company. This leads to the conclusion that this prohibition
does not extend to dismissals arising from technological, economic, or organi-
zational changes that necessitate the elimination of certain jobs, nor does it
cover terminations due to an employee’s performance, abilities, or conduct.*

In comparative law, any company reorganizations or structural changes
must be clearly explained, particularly regarding the implications for employ-
ment contracts and the company’s operations. The employer initiating the
termination of employment must articulate the specific effects that economic
changes within the company will have on the employees’ positions and their
overall status.*’

In addition to the aforementioned limitations, the principle of employ-
ment preservation also has a time limit, which comes down to the realization
of a status change. Once this occurs, the principle’s purpose is deemed ful-
filled, allowing the employer (who was not involved in the status change)
to terminate employment contracts, provided they comply with established
notice periods and grounds for termination. Moreover, the successor employer
must honor pre-existing entitlements related to termination rights that stem
from events prior to the transfer of undertakings. These may include severance
pay, as stipulated by Serbian law *!, or work-related accidents, as recognized
in comparative law.** This protection extends to employees who are under a
valid employment contract at the time of the company’s transfer.*

38 Council Directive 2001/23/EC, Art. 4(1).

¥ Kirchner, J., Morgenroth, S., Marshall, T. (2016). Transfer of Business and Ac-
quired Employee Rights: A Practical Guide for Europe and Across the Globe. Berlin :
Springer, 12.

40 Henckel, K.C. (2016). Cross-border transfers of undertakings. Groningen: Ulrik
Huber Institute for Private International Law, University of Groningen, 67; Kovacevié, Lj.
(2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty of Law, University of
Belgrade, 400 — 402.

41 When calculating severance pay for employees dismissed due to economic rea-
sons, the duration of their employment with the previous employer is also considered. See:
Labor Law, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17, 13/17.
and 95/18, Art. 158(3).

42 Smith, N. (2001). Labour law implication of the transfer of an undertaking. Jo-
hannesburg: Faculty of Law of the Rand Afrikans University, 32.

4 Lamponen, H. (2008). The principle on employee protection in a merger and a
transfer of an undertaking . Helsinki: Helsinki University Print, 178.
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The Serbian legislator’s failure to directly regulate the protection of
employees from termination in the event of a transfer of undertakings is unac-
ceptable, given that the absence of such rules opens up ample opportunities
for abuse, particularly reflected in “terminations by the predecessor employer
immediately before the transfer of undertakings, as well as dismissals of
employees shortly after the transfer of undertakings, aimed at facilitating
restructuring.” The employer’s decision to terminate an employee must not
be motivated by the transfer in any way. With this in mind, some European
countries have sought to limit the right of the predecessor employer to ini-
tiate the termination of the employment relationship during a certain period
immediately preceding the restructuring, as well as during the period after the
transfer of the enterprise by the successor employer, in order to ensure more
comprehensive protection.

In each specific case, it is necessary to establish a violation of the prin-
ciple of employment preservation. The dismissal of an employee during a
period close to restructuring can be a significant indicator of the abuse of dis-
ciplinary and operational authority by the predecessor employer. Given that
this is a challenging task accompanied by numerous problems, from defining
the fair scope of restrictions to the methods of sanctioning in case of viola-
tion. The prevailing approach much simpler for implementation is reduced
to merely defining the transfer of an enterprise as an undisputed prohibited
reason for dismissal, without delving into details in terms of determining the
approximate period during which the termination of the employment contract
is not allowed.*

Employees who were dismissed a few days before a transfer, and have
not established an employment relationship with the successor employer, or
have done so but under less favorable conditions, can seek protection against
unlawful dismissal from the successor employer.* Moreover, if working
conditions significantly change after a transfer, resulting in the initiation of
termination of the employment relationship by an employee, the effects of
such actions will be equated with an unjustified dismissal by the employer.
Furthermore, refusing an offer to transfer to a lower hierarchical position

4 Kovacevi¢, Lj. (2017). Uskladivanje domaceg zakonodavstva i prakse sa radnim
pravom Evropske Unije — primer zastite prava zaposlenih u slu¢aju promene poslodavca.
Radno i socijalno pravo, 21 (1), 10.

4 Lamponen, H. (2008). The principle on employee protection in a merger and a
transfer of an undertaking. Helsinki: Helsinki University Print, 180.

4 Commission report on Council Directive 2001/23/EC of 12 March on the approxi-
mation of the laws of the Member States relating to the safeguarding of employees' rights
in the event of transfers of undertakings, businesses or part of undertakings or businesses,
3.1.3.
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immediately after the change of employer cannot constitute a justified reason
for dismissal.¥’

SAFEGUARDING COLLECTIVE EMPLOYEE RIGHTS
IN THE EVENT OF A TRANSFER OF UNDERTAKINGS

As the rights and obligations from the employment relationship are gov-
erned not only by the employment contract but also by a collective agreement,
the issue of the validity of this autonomous source in case of a transfer in
undertakings becomes particularly relevant. A collective agreement is con-
cluded between the subjects of the collective employment relationship, which
further regulates their rights, obligations, and responsibilities in relation to the
law. This is a unique source of law found only in the field of labor law.*® Com-
parative legal analysis shows that labor law subjects are left with the freedom
to regulate their mutual relationship. Greater autonomy leads to better results
in those countries where union activism is particularly pronounced. Espe-
cially since a collective agreement cannot stipulate working conditions and
employee rights that are less favorable than the minimum set by law.* The
legislator sets the lower limit which can then be moved, but exclusively in
favor of the workers, and never to their detriment.

The conclusion of the collective agreement is preceded by negotiations
between the representatives of the employees and the employer. Successfully
concluded negotiations result in a contract that reconciles the interests of two
seemingly incompatible realms: labor and capital. “Collective bargaining is
nothing more than the struggle of one party (workers, union) to gain as much
as possible from the other party (employer) and vice versa”.’® The essence of
negotiations is reflected in the fact that each party makes concessions to reach
a compromise. Employees collectively strive to secure more favorable working
conditions, which individually they could not achieve, due to the imbalance in

47 Etukakpan, E.S. (2012). Transfer of Undertakings: The Tension Between Business
Rescue And Employment Protection In Corporate Insolvency. Nottingham : Nottingham
Trent University, 170.

# Herman, V., Cuprija, M. (2011). Osnove radnog prava. Osijek: Faculty of Law
Osijek, 39.

4 On the mutual relationship between autonomous and heteronomous sources of
law. See: Labor Law, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. and 95/18, Art. 8.

S0 Ueur, B. M. (1991). Kolektivno pregovaranje i proSirenje primjene kolektivnog
ugovora (oktroiranje kolektivnog ugovora). Zbornik Pravnog fakulteta Sveucilista u Rijeci,
27 (1), 548.
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bargaining power stemming from the employer’s economic superiority. Col-
lective action leads to greater opportunities for success, which is reflected in
reaching a satisfactory employment standard, i.e. in its increase. Without the
freedom of association, a right constitutionally guaranteed, collective bargain-
ing would be impossible. These are conditional rights, as the exercise of one
right necessitates the prior realization of another.’' This provides safeguards
for the workers as a collective, while individual employee interests become
integrated into the group.’

The collective agreement is a general act and applies to all of the
employer’s employees, regardless of whether they are members of the union
that signed the collective agreement.® Furthermore, the contract’s effect
extends to those who became employees after its conclusion.” This approach
is accepted by Anglo-Saxon countries, while in France and Germany, for
example, different “labor law regimes” are constituted depending on the trade
union organization of employees.>

If the conditions for concluding a collective agreement are not met,
specifically regarding the existence of a representative trade union within
the employer, it is replaced by the labor regulations, as a unilateral act of
the employer. The Labor Law stipulates that in addition to the employment
contract, the successor employer also takes over the general acts of the pre-
decessor employer that are in effect on the day of the company’s transfer.>
This ensures the continuity of previously agreed working conditions, thereby
additionally safeguarding employees. Even if the specific provision regard-
ing the transfer of employees was not explicitly stated, the same result would
be achieved through the rules concerning the effects of status changes. These
involve the successor stepping into the entire spectrum of rights and obliga-
tions of their predecessor. Consequently, the recipient company enters into

51 Kalamatiev, T. (2012). Kolektivna prava u Zakonu o radnim odnosima Republike
Makedonije. Radno i oscijalno pravo, 16 (1), 122.

2 “In a collective agreement, the collective interest is not merely the sum of indi-
vidual interests, but rather the interest of the entire workforce.” Ucur, B. M. (1991). Kole-
ktivno pregovaranje i proSirenje primjene kolektivnog ugovora (oktroiranje kolektivnog
ugovora). Zbornik Pravnog fakulteta Sveucilista u Rijeci, 27 (1), 545.

33 Kati¢-Bukumirié¢, R. (2011). Kolektivni ugovor kao sredstvo odgovornog poslova-
nja. Pravo i privreda, 7 (9), 444.

3 Labor Law, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. and 95/18, Art. 262.

55 Ucur, B. M. (1991). Kolektivno pregovaranje i proSirenje primjene kolektivnog
ugovora (oktroiranje kolektivnog ugovora). Zbornik Pravnog fakulteta Sveucilista u Rijeci,
27 (1), 553.

% Labor Law, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. and 95/18, Art. 147.
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all the legal relationships of the transferring company, thereby inheriting its
employment relations as a result of universal succession.”’

It is a standard practice that the collective agreement itself specifies
its content, commencement of application, and duration. Our law has devi-
ated from the general principle of an open-ended validity period for collective
agreements. Thus, under the current legal framework, a collective agreement is
concluded for a term that cannot exceed three years. This limits the autonomy
of the will of the contractual parties by restricting the agreement’s validity to a
specific period. This represents a significant shift in our legal system from the
previous option of entering into collective agreements for an indefinite peri-
0d.’® This approach has not been adopted by neighboring countries; instead,
they have rightly established that a collective agreement remains in effect as
long as the contracting parties wish.*

Despite this, the duty to adhere to the collective agreement in the event
of a company transfer extends for a minimum period of one year following the
change. For instance, the collective agreement of NIS a.d. Novi Sad specifies
that in the case of a status change or any other organizational alteration, its
provisions shall apply to all employees for a period of at least three years.%

The duration for which the successor must apply the collective agree-
ment depends on the term for which it was initially concluded. This rule is
inapplicable if the collective agreement with the predecessor employer expires
before the minimum one-year period is reached. The same holds true when a
new collective agreement is established between the successor employer and a
representative trade union.®!

However, a question arises when the successor employer already has an
existing collective agreement. Does this mean the employer must apply two
different collective agreements depending on which employees are involved?
Applying different working conditions, particularly in determining wages for
employees working in the same roles for the same employer, may initially

57 Radovi¢, M. (2018). Creditor Protection in Restructurings in Serbia. Stakeholder
Protection in Restructuring — Selected Company and Labor Law Issues (eds. Kovacs, E.,
Winner, M.). Wien: Nomos, Hart Publishing, 69-70.

58 Kati¢-Bukumiri¢, R. (2011). Kolektivni ugovor kao sredstvo odgovornog poslova-
nja. Pravo i privreda, 7 (9), 446.

% Labor Law of Montenegro, Art. 187. Croatian law is on the same track, with the
fact that it stipulates that a collective agreement for a fixed period cannot be concluded
for a period longer than five years. See: Croatian Labor Law, Narodne Novine, no. 93/14,
127/17, Art. 198.

0 Collective agreement for NIS a.d. Novi Sad, published in "Official Gazette of RS",
no. 12 of February 1, 2007, Art. 95.

' Labor Law, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17, 13/17. and 95/18, Art. 150.
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appear discriminatory. Such an assessment would certainly be incorrect con-
sidering that the employees affected by the transfer must be granted all rights
and conditions previously agreed upon. However, if the terms of the previous
collective agreement are less favorable for employees, it would be appropriate
to apply the collective agreement offering a more favorable treatment.®

The significance of the collective agreement in facilitating a compro-
mise, a key prerequisite for the successful operation of companies, is further
emphasized by the Corporate Governance Code.* The aim is to achieve social
dialogue by informing employees and actively involving them in collective
negotiations, providing necessary resources, and ensuring certain rights, pri-
marily the right to representation via unions.

The Directive does not preclude the application of the so-called theory
of acquired rights to bankruptcy proceedings. This allows labor law rules,
designed to protect employees in the event of a company transfer, to extend
their scope of application.** The underlying reason is to prevent bankruptcy
from being used as a pretext to bypass the individual and collective rights
of employees.

CONCLUSION

Every company aspires to periodically reorganize to achieve optimal
business results. Restructuring, in this context, aims to enhance efficiency and
adapt to new market opportunities, thus reorganization isn’t inherently nega-
tive. Companies undertake reorganization to improve market positioning,
driven by internal changes necessitated by market demands. However, changes
in business operations can impact employees and their socio-economic status
and consequently, labor law faces a challenging task. It aims to balance two
conflicting objectives: fostering greater labor market flexibility, and protecting
employees, the more vulnerable party in employment relations, by ensuring
job security. An alternate approach would be unjustifiable, as employees gain

2 Kovacevi¢, Lj. (2018). Individual Rights of Employees in Transfers of Undertak-
ings in Serbia. Stakeholder Protection in Restructuring — Selected Company and Labor
Law Issues (eds. Kovacs, E., Winner, M.). Wien: Nomos, Hart Publishing, 241. This is, for
instance, the case in Spanish law. See: Spanish Codigo laboral y de la seguridad social,
para. 44.

% Corporate Governance Code, Official Gazette, no. 99/2012.

% Council Directive 2001/23/EC, Art. 5 (3) (4). Great Britain and some African
countries took advantage of this opportunity. In: Smith, N. (2001). Labor law implications
of the transfer of an undertaking. Johannesburg : Faculty of Law of the Rand Afrikans
University, 370.
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nothing if they lose their jobs despite the new employer’s continued opera-
tions. Therefore, a legal rule has been established that mandates the transfer of
all employees’ employment contracts by law following a decision to transfer a
company. While the Labor Law of the Republic of Serbia exceeds community
standards in this field by safeguarding employees in all scenarios involving a
change in the more dominant party of the employment relationship, the estab-
lished rules are often not implemented in practice. It’s crucial to remember
that employee protection has historically relied on identical, unimproved pro-
visions. Therefore, it’s especially important to precisely define the scenarios
that constitute a transfer in undertakings, and whether every change in com-
pany ownership qualifies as such.
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Pravni rezim i izazovi organizacije
u toku i nakon pandemije Covid-a 19~

SAZETAK: Izbijanje epidemije Covid-a 19 dovelo je do neoce-
kivanog porasta znacaja rada van prostorija poslodavca u svetskim
okvirima. Kako je do tada ovaj nacin organizacije rada uzivao
skromnu zastupljenost, usled opreznog stava poslodavaca i zaposle-
nih prema njemu, tako ni uredenju ovog pitanja nije bila posveéena
adekvatna paznja, kako na unutrasnjem, tako i na medunarodnom
nivou. U ovom radu autorka ¢e pokusati da odgovori na pitanje da li
su stavovi zaposlenih i poslodavaca prema ovom nacinu organizacije
rada doziveli promenu nakon nastupanja vanrednih epidemioloskih
okolnosti, te da li ¢e usled toga njegova zastupljenost u buduéno-
sti biti znacajnija. Pored toga, autorka ¢e pokusati da utvrdi da li je
rad van prostorija poslodavca na adekvatan nac¢in ureden u Repu-
blici Srbiji, kao i da li je i koja pitanja neophodno potpunije urediti
u svetlu njegovog povecanog znacaja. U cilju dobijanja odgovora
na navedena pitanja, autorka je sprovela anketu sa zaposlenima koji
su u nasoj zemlji, usled uvodenja vanrednog stanja, poceli da oba-
vljaju rad van prostorija poslodavca. Navedeni rezultati bi¢e cenjeni
u svetlu rezultata sprovedenih anketa na nivou Evropske unije, a
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teta u Beogradu, Advokatska Komora Beograda.
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prihvacen je za objavljivanje 1. 2. 2023. godine.
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pitanje uredenosti ovog nacina organizacije rada posmatra¢emo kroz
analizu zakonskih i podzakonskih akata koji ureduju ovo pitanje u
Republici Srbiji.

Kljucne reci: rad van prostorija poslodavca, Covid 19, mesto
rada, rad od kuce, rad na daljinu

UvOoD

Rad van prostorija poslodavca doziveo je ekspanziju izbijanjem epide-
mije izazvane Covid-om 19 jer je, usled uvodenja mera za njeno suzbijanje
do koga je doslo u ve¢em delu sveta, identifikovan kao jedan od malobrojnih
nacina pomirenja ekonomske stabilnosti i o¢uvanja javnog zdravlja. Stavovi
zaposlenih i poslodavaca prema ovom nacinu organizacije rada bili su vec¢inski
negativni do nastupanja vanrednih epidemioloskih okolnosti, §to je bio jedan
od glavnih uzro¢nika njegove skromne zastupljenosti u prethodnom periodu,
uprkos prednostima koje je nudio u okolnostima sve veceg razvoja informaci-
onih tehnologija.

U ovom radu bavi¢emo se pitanjem specificnosti rada van prostorija
poslodavca, te pokusSati da odgovorimo na pitanje da li su ove specificnosti
adekvatno uzete u obzir prilikom uredenja ovog nacina organizacije rada u
Republici Srbiji. Drugo i ujedno klju¢no pitanje kojim ¢emo se baviti u ovom
radu odnosi se na to kakav je stav onih zaposlenih i poslodavaca, koji su
usled pandemije izazvane Covid-om 19 poceli sa obavljanjem rada van pro-
storija poslodavca, prema ovom nacdinu organizacije rada. Pokusacemo da
damo uopsten odgovor na pitanje da li su stavovi zaposlenih i poslodavaca
izmenjeni u odnosu na period koji je prethodio nastupanju vanrednih zdrav-
stvenih okolnosti.

U cilju dobijanja odgovora na prethodno pitanje, autorka rada sprovela
je internet anketu sa 40 ispitanika — zaposlenih koji su poceli da obavljaju
rad van prostorija poslodavca usled pandemije izazvane Covid-om 19. Kako
u Republici Srbiji, do dana pisanja ovog rada, nije sprovedena sveobuhvatna
anketa koja bi se bavila temom stavova zaposlenih i poslodavaca o ovom
nac¢inu organizacije rada, dobijene rezultate ceni¢emo u skladu sa rezultatima
istovrsnih anketa sprovedenih na nivou Evropske unije, usled sli¢nosti pravnih
sistema 1 postojanja odgovarajucih istrazivanja sprovedenih u ovim okvirima.
S obzirom na to da autorka nije uspela da sprovede anketu sa drugom posma-
tranom kategorijom — poslodavcima, usled manje spremnosti poslodavaca da
saraduju i ograni¢enosti vremena i sredstava za istrazivanje, ovaj aspekt bice
posmatran isklju¢ivo kroz analizu sadrzaja, i to rezultata anketa sprovedenih
sa poslodavcima na teritoriji Evropske unije.

900



A. Risti¢, Rad van prostorija poslodavca. Pravni rezim i izazovi..., str. 899-915.

Rad je podeljen na pet celina. Kako bismo na adekvatan nacin mogli
da damo odgovore na postavljena pitanja, te na odgovarajuci nacin objasnimo
rezultate sprovedene ankete, u prve dve glave bavicemo se pojmom rada van
prostorija poslodavca i njegovim razvojem. Treca glava obuhvata analizu
specificnosti rada van prostorija poslodavca i analizu uredenosti ovog nacina
organizacije rada u Republici Srbiji, na osnovu ¢ega ¢emo pokusati da uka-
zemo da li je 1 koja pitanja potrebno adekvatnije regulisati u nasoj drzavi. U
Cetvrtoj glavi ¢e biti izneti rezultati sprovedene ankete, te analizirani zajedno
sa rezultatima anketa sprovedenih sa zaposlenima i poslodavcima na nivou
Evropske unije, kako bismo na kraju rada izneli zaklju¢na razmatranja.

RAZVOJ RADA VAN PROSTORIJA POSLODAVCA

Od najranijih perioda razvoja ljudskog drustva, covek je kroz obavljanje
rada obezbedivao zadovoljenje egzistencijalnih potreba za sebe i svoju poro-
dicu. Sve do proslog veka, rad je obavljan prevashodno u okviru porodi¢nih
domacinstava, bilo da se radilo o proizvodnji za sopstvene potrebe, ili je u
pitanju bio rad za poslodavca u cilju ostvarivanja zarade.! Medutim, usled pro-
cesa industrijalizacije, ovakav nacin obavljanja rada poceo je naglo da gubi
na znacaju i svoje mesto skoro u potpunosti ustupio je radu u prostorijama
poslodavca.? Tako, u pogledu radnog odnosa u modernom smislu reci, rad u
prostorijama poslodavca postao je standardan naéin organizacije rada.’

Razvoj informacionih tehnologija u drugoj polovini proslog veka, doveo
je do veée moguénosti obavljanja rada van prostorija poslodavca, putem
opreme sa ekranom.* Ipak, iako je sa pocetkom razvoja ocekivano da ¢e ,,u
nekom trenutku u buduénosti svi zaposleni raditi van prostorija poslodaveca®,’
napustanje standardnog nacina organizacije rada teklo je veoma sporo: rezul-
tati istrazivanja Medunarodne organizacije rada pokazuju da je pre izbijanja

! International Labour Organization. (2020). Working from Home: Estimating the
worldwide potential. Dostupno na: https://www.ilo.org/global/topics/non-standard-employ-
ment/publications/ WCMS_743447/lang--en/index.htm

2 Ibid.

> Kovacevi¢, Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Beograd: Pravni fakultet Univerziteta u Beogradu, 315.

4 Kovacevi¢, Lj. (2009). Rad na daljinu — pravni aspekti. Zbornik radova sa Saveto-
vanja pravnika — Dvanaesti zlatiborski pravnicki dani, 1-3. oktobar 2009, 12.

5 Eurofound and the International Labour Office. (2017). Working anytime, any-
where: The effects on the world of work. Geneva: Publications Office of the European Un-
ion and the International Labour Office, 3.
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pandemije Covid-a 19, samo 2,9 % zaposlenih na globalnom nivou obavljalo
posao van prostorija poslodavca.® Ovakva situacija posledica je stigme koja
je postojala na strani poslodavaca i zaposlenih prema obavljanju rada van
prostorija poslodavca,’ usled ¢ega je motivacija za uvodenje ovog naéina orga-
nizacije rada izostajala, uprkos prednostima koje su sa njim povezivane.

Osnovni razlog za negativan stav zaposlenih prema radu van prostorija
poslodavca predstavljao je strah da bi kroz ovakav nacin obavljanja rada, usled
izolovanosti od ostalih zaposlenih i poslodavca, bili suoceni sa ve¢im rizikom
od diskriminacije i eksploatacije u odnosu na one zaposlene koji obavljaju rad
na standardni nac¢in.® Na strani poslodavaca dugo je postojala bojazan da bi
uvodenjem ovog nacina organizacije rada nadredeni izgubili onaj nivo nadzor-
nih ovlas¢enja koji su uzivali prema zaposlenima koji su fizi¢ki bili prisutni
tokom obavljanja rada i ¢iji su rad mogli neposredno da prate i nadgledaju,
Sto bi moglo rezultirati opadanjem obima i kvaliteta obavljenog posla. Pored
toga postojao je i strah da bi omogucavanje ovakvog na¢ina obavljanja rada
bilo prac¢eno porastom tro§kova povezanih sa obezbedivanjem opreme za rad’ i
drugih adekvatnih uslova neophodnih za obavljanje rada.

Rad van prostorija poslodavca je svoju istinsku ekspanziju doZiveo tek
izbijanjem pandemije izazvane Covid-om 19 i preduzimanjem mera radi spre-
¢avanja njegovog Sirenja u skoro svim drzavama sveta. Uvodenjem ovih mera,
narocito onih koje su podrazumevale zabranu kretanja tokom vanrednog stanja,
obavljanje rada zaposlenih u prostorijama poslodavca bilo je onemoguceno.

Rad van prostorija poslodavca identifikovan je kao nacin pomirenja pri-
vredne aktivnosti i javnog zdravlja od strane drzavnih organa i medunarodnih
organizacija, koji su nakon izbijanja pandemije upuéivali preporuke poslo-
davcima u cilju ohrabrivanja za uvodenje ovog nacina organizacije rada.'

¢ International Labour Organization. (2020). Working from Home: Estimating the
worldwide potential. Dostupno na: https://www.ilo.org/global/topics/non-standard-em-
ployment/publications/WCMS_743447/lang--en/index.htm. Treba dodati da je u samom
izvestaju dodatno pojasnjeno da se navedeni procenat odnosi na lica koja su u okviru rad-
nog odnosa posao obavljala iskljucivo ili pretezno van prostorija poslodavca, dok je pro-
cenat onih koji su posao obavljali na ovaj nacin, ako se u obzir uzmu i samozaposlena lica,
iznosio ukupno 7,9 %.

7 Criscuolo, C., Gal, P., Leidecker, L., Losma, F., Nicoletti, G. (2021). The role of
telework for productivity during and post Covid-19: results from an OECD survey among
managers and workers. Paris: OECD Publishing, 5.

8 Kovadevi¢, Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Beograd: Pravni fakultet univerziteta u Beogradu, 323.

? Messenger, J. C. (2019). Telework in 21st century: An Evolutionary Perspective.
Cheltenham: Edward Elgar Publishing, 40.

10" Organisation for Economic Co-operation and Development. (2021). Tel-
eworking in the COVID-19 Pandemic: Trends and Prospects. Dostupno na: https://read.
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Medunarodna organizacija rada, kao najvisi medunarodni autoritet u oblasti
radnog prava, donela je u maju 2020. godine dokument u kome je ¢lanicama
ukazala na prednosti nestandardnih nacina organizacije rada, poput rada na
daljinu, kao mehanizma odrzavanja poslovnih aktivnosti uz istovremeno ocu-
vanje zdravlja zaposlenih."

U navedenim okolnostima vecina poslodavaca je, u cilju odrzavanja pro-
duktivnosti kontinuiteta poslovanja, bila primorana da razmotri sprovodenje
rada van svojih prostorija.!* To je dovelo do toga da je ogroman procenat zapo-
slenih poceo da obavlja rad na ovaj nacin, dok smo svedoci da je, iz mnogih
razloga, ovaj nacin organizacije rada do danas zadrzao veliki znac¢aj uprkos pre-
stanku vanrednih zdravstvenih okolnosti koje su do njegovog uvodenja dovele.

U skladu sa skromnim znacajem koji je uzivao pre izbijanja epidemije
Covid-a 19, regulisanju rada van prostorija poslodavca tokom XX i XXI
veka nije posvecena dovoljna paznja u izvorima radnog prava unutras$njeg
1 medunarodnog porekla, a mnoga sporna pitanja ostala su na nivou teorij-
skih razmatranja. Takode, istraZivanja o stavovima zaposlenih i poslodavaca
prema ovom nacinu organizacije rada, kao i potencijalu za njegov razvoj u
buduénosti, ostala su sporadi¢na i nekonzistentna.'* Ovakvo stanje uoceno je
tek porastom znacaja rada van prostorija poslodavca i paznjom zakonodavaca
i javnosti koja je preko noci bila usmerena na ovo pitanje. 1z ovog razloga,
u poslednjem periodu mnoge drzave pristupile su sveobuhvatnim reformama
ovog nacina organizacije rada.'

oecd-ilibrary.org/view/?ref=1108 1108540-p249kho0iué&title=Teleworking-in-the-COVID-
19-pandemic-Trends-and-prospects

I International Labour Organization. (2020). 4 policy framework for tackling the
economic and social impact of the COVID-19 crisis. Dostupno na: https://www.ilo.org/
global/topics/coronavirus/impacts-and-responses/ WCMS _745337/lang--en/index.htm

12 Ibid. ,,Sa pandemijom virusa Covid 19, procenat radnika koji su poceli da obavlja-
ju rad na daljinu je izuzetno porastao, kako su kompanije preuzimale korake da olakSaju
poslovanje u nastojanju da odrze svoje poslovanje.*

13 Nakrosiené, A., Budianiené, 1., Gostautaité, B. (2019). Working from home: cha-
racteristics and outcomes of telework. Dostupno na: https://www.researchgate.net/publica-
tion/330325371 Working from home characteristics_and outcomes_of telework

4 U istrazivanju sprovedenom 2021. godine utvrdeno je da je do marta te godine,
pet drzava &lanica Evropske unije (Italija, Luksemburg, Letonija, Slovacka i Spanija) veé
usvojilo zakonske izmene koje se ti¢u regulisanja rada van prostorija poslodavca, dok je u
znacajnom broju drzava ¢lanica pristupljeno revidiranju zakonskih reSenja (Austrija, Belgi-
ja, Nemacka, Portugal i druge). Prema: Sanz de Miguel, P., Caprile, M., Arasanz, J. (2021).
Regulating telework in a post-COVID-19 Europe. Bilbao: European Agency for Safety and
Health at Work, 17.
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POJAM RADA VAN PROSTORIJA POSLODAVCA

Rad van prostorija poslodavca javlja se kao rad kod kuce i kao rad na
daljinu.'® Ne postoji opSteprihvacena definicija rada kod kuce, dok $iroko pri-
hvacéena definicija rada na daljinu postoji samo na nivou Evropske unije. Ova
¢injenica posledica je pomenute slabe rasprostranjenosti ovih na¢ina organiza-
cije rada pre izbijanja pandemije Covid-a 19.

Medunarodna organizacija rada (MOR) je 1996. godine donela posebnu
Konvenciju br. 177 o radu kod kuce (kao i Preporuku br. 184), koja se odlikuje
skromnim brojem ratifikacija.!® U Konvenciji se pod radom kod kuée podra-
zumeva rad koji zaposleni obavlja: a) u svom domu ili u drugim prostorijama
po svom izboru, osim na radnom mestu poslodavca, b) za naknadu i ¢) koji
rezultira proizvodom ili uslugom odredenom od strane poslodavca bez obzira
na to ko obezbeduje opremu, materijale ili druga koris¢ena sredstva za izradu
proizvoda ili usluge.!’

Dometi ovakvog definisanja pojma rada kod kuce bili su temelj sporenja,
imajuci u vidu pojavu novog nacina organizacije rada koji je nastao krajem
proslog veka usled tehnickih inovacija i razvoja informacionih tehnologija —
rada na daljinu.'® Tako je sa jedne strane iznet stav da ovako postavljen pojam
rada kod kuée obuhvata i rad na daljinu,' te da se pravila Konvencije br. 177
imaju primenjivati i na njega.’® Nasuprot tome izneto je stanoviSte da, iako

15 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Beograd: Univerzitet u Beogradu — Pravni fakultet, 358.

1o International Labour Organization, Home Work Convention (No. 177). Geneva,
1996. Spisak ratifikacija dostupan na: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEX
PUB:11300:0::NO:11300: P11300_INSTRUMENT 1D:312322:NO. Konvenciju je do dana
pisanja ovog rada ratifikovalo samo 13 drzava. Ipak, zanimljivo je ukazati da je u 2021. i
2022. godini, kao posledica novih okolnosti, doslo do novih ratifikacija, kojih nije bilo jo$
od 2012. godine — konvenciju su ratifikovale Slovenija 14. aprila 2021, Antigva i Barbuda
28. jula 2021. i Kraljevina Spanija 25. maja 2022, u kojoj ¢e Konvencija stupiti na snagu
25. maja 2023. godine. Republika Srbija nije ratifikovala navedenu konvenciju.

'7 International Labour Organization. Home Work Convention (No. 177). Geneva,
1996.

'8 Eurofound and the International Labour Office. (2017). Working anytime, any-
where: The effects on the world of work. Geneva: Publications Office of the European Un-
ion and the International Labour Office, 3: ,,Rad na daljinu postoji od 1970-ih godina, kada
je nastao u oblasti informacione industrije u americkoj drzavi Kalifornija.“ Kovacevi¢, Lj.
(2013). Pravna subordinacija u radnom odnosu i njene granice. Beograd: Pravni fakultet
Univerziteta u Beogradu, 319.

1 Lamond, D. (1997). Defining telework: what is it exactly?. Dostupno na: https://
www.academia.edu/ 20588605/Defining_Telework What is it Exactly

20 International Labour Organization. (1997). Report of the Symposium on Multi-
media Convergence. Dostupno na: https://labordoc.ilo.org/discovery/fulldisplay/alma99325
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rad kod kuce i rad na daljinu imaju odredene zajednicke karakteristike, ipak
postoji jasna linija razlikovanja ova dva oblika rada, koja se ogleda u ¢inje-
nici da rad na daljinu karakteriSe povezanost zaposlenog i poslodavca putem
elektronskih sredstava, dok kod rada kod kuce ovo ne mora biti slucaj.?' Prema
ni na koji nacin ne iskljucuje rad koji se obavlja uz pomo¢ elektronskih sred-
stava, te obuhvata i onaj rad koji se obavlja i u drugim prostorijama koje nisu
prostorije poslodavca, a ne samo u domu zaposlenog, te smatramo da rad na
daljinu nije isklju¢en iz ove definicije. Ovakav stav potvrdila je MOR: u doku-
mentu objavljenom 2021. godine, navodi se da je rad na daljinu ocigledno
obuhvacen definicijom rada kod kuce iz navedene konvencije.”? U ovom doku-
mentu objasnjeno je da se pod radom kod kuce smatraju: a) rad kod kuce koji
se obavlja radi proizvodnje dobara, b) rad na daljinu koji se obavlja uz pomo¢
informacionih 1 komunikacionih tehnologija (IKT), kao i ¢) rad koji se obavlja
putem digitalnih platformi.

Uprkos iznetom, imajuci u vidu na kom stepenu razvoja su se informaci-
one tehnologije nalazile u vreme donosenja navedene konvencije, jasno je da
ova konvencija ne prepoznaje niti ureduje specificnosti rada na daljinu u onom
obliku u kome se on ispoljava danas, te da je u tom smislu, bez obzira kako
posmatrali odnos rada kod kuce i rada na daljinu, neophodno da MOR posveti
paznju uredenju rada na daljinu u skladu sa tehnoloskim razvojem do koga je
doslo nakon usvajanja Konvencije o radu kod kuce.

Dok na nivou MOR ne postoji nijedan instrument koji na neposredan
nacin ureduje rad na daljinu,® na nivou Evropske unije (EU), zakljuéen je
Okvirni sporazum o radu na daljinu 2002. godine, koji uspostavlja standarde
ugovaranja i primene ovog nacina organizacije rada.** Ovaj sporazum rad na
daljinu definise kao

,,...oblik organizovanja rada koji se obavlja koris¢enjem informacionih teh-
nologija, u okviru radnog odnosa, kada se rad, koji se moze obavljati u
prostorijama poslodavca, redovno obavlja van ovih prostorija“.

8743402676/411LO_INST:41ILO_V2. Predstavnik Francuske, Dominique Schalchl, izneo
je ovom prilikom stav da o radu na daljinu treba raspravljati u okvirima postavljenim Kon-
vencijom br. 177, u kojoj je rad na daljinu i posebno pomenut kao jedan od ,,post-indu-
strijskih® oblika rada kod kuce.

2 Ibid.

22 International Labour Organization. (2021). Working from home: From invisibility
to decent work. Geneva: International Labour Organisation, 18.

» Urdarevi¢, B. (2021). Rad na daljinu kao specifi¢an na¢in organizacije rada. Zbor-
nik radova Pravnog fakulteta u Novom Sadu, 1/2021, 210.

2 UNICE/UEAPME and CEEP, Framework agreement on telework concluded by
UNICE/UEAPME and CEEP. Brussels, 2002.
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Ova definicija, dakle, obuhvata obavljanje rada na bilo kom mestu izvan
prostorija poslodavca (ukljucujuci i rad koji zaposleni obavlja u svom domu),
ali iskljuc¢ivo ako se taj rad obavlja uz pomo¢ informacionih tehnologija.

Za potrebe ovog rada necemo se baviti daljom analizom odnosa rada
kod kuée i rada na daljinu, a pod izrazom rad van prostorija poslodavca sma-
tra¢emo rad kod kuce i rad na daljinu, kako su definisani Konvencijom MOR-a
br. 177, odnosno Okvirnim sporazumom o radu na daljinu, bez obzira na pri-
rodu njihovog medusobnog odnosa.

Zakon o radu Republike Srbije poznaje ,,radni odnos za obavljanje
poslova van prostorija poslodavca® pod kojim podrazumeva rad od kuce i rad
na daljinu,® ali ne sadrzi definiciju nijednog od ovih pojmova. Sa druge strane,
Vodi¢ za bezbedan i zdrav rad od kuce, koji je donet kao vid pomoci poslo-
davcima u cilju lakSeg sprovodenja rada van njihovih prostorija u okolnostima
pandemije Covid-a 19, definiSe rad od kuce kao

,-..koris¢enje informacionih i komunikacionih tehnologija (stoni racunar,
prenosivi racunar — laptop, pametni telefon i tablet) koje omoguéavaju oba-
vljanje poslova van prostorija poslodavca. 2

Ovakva definicija je po miSljenju autorke preuska, jer se odnosi samo na rad
koji se obavlja uz koris¢enje modernih tehnologija. Sporno je na koji nacin
je moguce pomiriti ovu definiciju sa podelom rada van prostorija poslodavca
iz Zakona o radu, jer nije jasno Sta bi se u slucaju prihvatanja ove definicije
imalo smatrati radom na daljinu. Jasno je da je ovakva definicija pojma rada
od kuce neodrziva, zato §to iz svog opsega iskljuCuje rad koji se obavlja bez
koriS¢enja informacionih tehnologija (Sto je karakteristi¢no za rad (k)od kuce),
kao i zato Sto definiSe rad od kuce na nacin na koji se u medunarodnom pravu
tradicionalno definiSe rad na daljinu, te u tom smislu ostavlja otvoren problem
definisanja rada na daljinu u domac¢em pravu.

# Zakon o radu, Sluzbeni glasnik RS, br. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — odluka US, 113/2017. 1 95/2018. — autenti¢no tumacenje.

26 Ministarstvo za rad, zapoSljavanje i boracka i socijalna pitanja Republike Srbije,
Uprava za bezbednost i zdravlje na radu. (2021). Vodi¢ za bezbedan i zdrav rad od kuce.
Dostupno na: https://www.minrzs.gov.rs/sites/default/files/2021-01/%D0%92%D0%BE-
%D0%B4%D0%B8%D1%87%20%D0%B1%D0%B5%D0%B7%D0%B1%D0%B5%D0
%B4%D0%B0%D0%BD%20%D1%80%D0%B0%D0%B4%20%D0%BE%D0%B4%20
%D0%BA%D1%83%D1%9B%D0%BS5.pdf
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SPECIFICNOSTI RADA VAN PROSTORIJA POSLODAVCA
I UREDENJE U REPUBLICI SRBIJI

lako su u teoriji kroz ve¢i deo istorije postojala razmimoilazenja u
pogledu pitanja da li rad kod kuce, usled manjeg intenziteta podredenosti zapo-
slenog i manje moguénosti kontrole rada od strane poslodavca,”’” predstavlja
radni odnos ili ne, u domacem pravu, kao i u vecini evropskih drzava, odnos
poslodavaca i zaposlenih koji posao obavljaju na ovaj nacin, smatra se radnim
odnosom, a rad kod kuée samo posebnim nac¢inom organizacije rada, odno-
sno nadinom izvr§avanja rada u okviru tog radnog odnosa.”® Rad na daljinu,
u smislu definicije sadrzane u Okvirnom sporazumu o radu na daljinu, takode
predstavlja specifican nacin organizacije rada, s obzirom na to da se ova defi-
nicija odnosi na rad koji se obavlja u okviru radnog odnosa.”’

S obzirom na izneto, jasno je da i radni odnos koji se ispoljava kroz oba-
vljanje rada van prostorija poslodavca, bilo da se radi o radu kod kuce ili radu
na daljinu, moraju da karakteriSu ista obelezja koja inace karakteriSu radni
odnos u odredenom pravnom sistemu.

Tako, obelezje dobrovoljnosti koje je neizostavno u radnom odnosu,
mora postojati i u pogledu ugovaranja i izvrSavanja rada van prostorija poslo-
davca. Zaposleni mora biti saglasan sa obavljanjem rada na ovaj nacin, ne
samo u trenutku zasnivanja radnog odnosa, ve¢ i kasnije, tokom njegovog tra-
janja. U domaéem pravu, radni odnos koji podrazumeva obavljanje rada van
prostorija poslodavca, zasniva se zaklju¢ivanjem ugovora o radu, na isti na¢in
kao 1 radni odnos koji se zasniva radi obavljanja rada u prostorijama poslo-
davca. Takode, ukoliko poslodavac ili zaposleni Zele da u toku trajanja radnog
odnosa izmene ugovoreni nacin organizacije rada, tako da se ubuduée rad
obavlja van poslodavéevih prostorija (ili obrnuto), moraée da zakljuée aneks
ugovora o radu.

U domacem Zakonu o radu, nije na precizan nacin dat odgovor na pita-
nje da li odbijanje zaposlenog da potpise aneks ugovora o radu koji se tice

27 Kovacevié, Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Beograd: Pravni fakultet univerziteta u Beogradu, 314-317.

28 Kovacevi¢, Lj. (2009). Rad na daljinu — pravni aspekti. Zbornik radova sa Save-
tovanja pravnika — Dvanaesti zlatiborski pravnicki dani, 1-3. oktobar 2009, 3. Suprotno
smatra B. Lubarda: ,,Radnik nije u pravno podredenom polozaju kao zaposleni, niti uziva
takav stepen ekonomske samostalnosti koji bi ga kvalifikovao kao nezavisnog radnika (sa-
mozaposlenog lica), tako da se smatra da je radnik kod kuée u statusu sli¢no-zaposlenog*
u: Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom dijalo-
gu. Beograd: Univerzitet u Beogradu — Pravni fakultet, 358.

2 UNICE/UEAPME and CEEP, Framework agreement on telework concluded by
UNICE/UEAPME and CEEP. Brussels, 2002.
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prelaska na obavljanje rada van prostorija poslodavca, predstavlja opravdan
otkazni razlog. Da li se, u ovom slu¢aju, radi o ponudi aneksa ,,radi preme-
Staja u drugo mesto rada kod istog poslodavca®, ¢ije odbijanje bi predstavljalo
osnov za otkaz ugovora o radu, ili ne? Prema jednom shvatanju iznetom u
teoriji, ovde se ne radi o premestaju zaposlenog u drugo mesto rada, ve¢ o
ponudi aneksa ,,u drugim sluc¢ajevima utvrdenim zakonom, opStim aktom i
ugovorom o radu®, ¢ije odbijanje sa sobom ne moze povuci otkaz ugovora o
radu.*® Autorka ovog rada je saglasna sa iznetim stavom, narocito jer je ovakav
smer razmisljanja u skladu sa Okvirnim sporazumom o radu na daljinu, koji
garantuje da odbijanje potpisivanja ovakvog aneksa ugovora o radu ne moze
predstavljati razlog za raskid radnog odnosa od strane poslodavca.’! Ipak, bez
obzira na stavove iznete u teoriji 0 ovom pitanju i reSenja usvojena u meduna-
rodnom pravu, neophodno je, u cilju pravne sigurnosti, razjasniti ovo pitanje
od strane domaceg zakonodavnog organa u $to skorijoj buduénosti.

U srpskom pravu ugovor o radu ili aneks ugovora o radu kojim se ugo-
vara obavljanje rada van prostorija poslodavca mora sadrzati, pored odredaba
koje se odnose na svaki ugovor o radu, i posebne elemente propisane odred-
bama Zakona o radu.

S obzirom na specifi¢nost organizacije rada, poslodavac mora regulisati
pitanje opreme koju ¢e zaposleni koristiti za obavljanje rada. Ovu opremu po
pravilu ¢e obezbediti poslodavac, ali, za slucaj da opremu obezbeduje zapo-
sleni, poslodavac mora obezbediti naknadu troskova na ime upotrebe ove
opreme.* Pitanje naknade od strane poslodavca mora se regulisati i u pogledu
drugih troskova povezanih sa obavljanjem rada — troSkova elektricne energije,
telefonske linije i drugih, u zavisnosti od konkretnih okolnosti i specifi¢no-
sti posla. Na Zalost, domaci zakonski i podzakonski akti ne sadrze elemente
za utvrdivanje visine ove naknade, niti eventualne minimalne iznose koje je
poslodavac obavezan da isplac¢uje u zavisnosti od vrste troskova, §to otvara
vrata zloupotrebama od strane poslodavaca, te je potrebno ovo pitanje detaljno
regulisati u $to skorijoj buduénosti.

Zaposlenom koji posao obavlja van prostorija poslodavca mora se
garantovati isti nivo prava koji poslodavac obezbeduje ostalim zaposlenima —
na primer, osnovna zarada za rad zaposlenog koji na ovaj nacin izvrSava svoje
radne zadatke ne sme biti ugovorena u iznosu nizem od zarade koja je ugovo-
rena sa zaposlenima koji rade na istim poslovima u prostorijama poslodavca,

30 Gligori¢, S. (2021). Pravni reZim rada od ku¢e u doma¢em i medunarodnom pra-
vu. Strani pravni Zivot, 65 (3), 484.

31 UNICE/UEAPME and CEEP, Framework agreement on telework concluded by
UNICE/UEAPME and CEEP. Brussels, 2002.

32 Kovacevié, Lj. (2009). Rad na daljinu — pravni aspekti. Zbornik radova sa Saveto-
vanja pravnika — Dvanaesti zlatiborski pravnicki dani, 1-3. oktobar 2009, 4.

908



A. Risti¢, Rad van prostorija poslodavca. Pravni rezim i izazovi..., str. 899-915.

odredbe o prekovremenom radu i radu nocu moraju se primenjivati na sve
zaposlene, pravo na porodiljsko odsustvo i odsustvo sa rada radi nege deteta
mora se obezbediti svim zaposlenima pod jednakim uslovima, itd.

Posebno delikatna pitanja u vezi sa garantovanjem prava ovim licima
javljaju se u pogledu bezbednosti i zdravlja na radu, kao i u pogledu pomirenja
poslodavéevog prava na nadzor nad radom zaposlenog, sa jedne, i prava na
privatnost i nepovredivost stana zaposlenog, sa druge strane.

Zakon o bezbednosti i zdravlju na radu Republike Srbije ne sadrzi
posebne odredbe koje se ticu zastite bezbednosti i zdravlja na radu zaposle-
nih koji posao obavljaju van prostorija poslodavca, te se na njih primenjuju
opsta pravila ovog zakona koja vaze za sve zaposlene. Ovakvim postupanjem
domaci zakonodavac nije uvazio osobenosti rada van prostorija poslodavca u
delu koji se tice delotvorne zastite zdravlja i bezbednosti na radu ove katego-
rije zaposlenih, a koja se ne moze ostvariti prostom primenom opstih pravila
na ove zaposlene.

Tako, Zakon o bezbednosti i zdravlju na radu Republike Srbije propisuje
obavezu poslodavca da sprovede odredene mere kojima ¢e obezbediti i odr-
zavati neophodan nivo bezbednosti na radu: na primer, da osigura da oprema
za rad nije Stetna, ali 1 da proverava posStovanja preduzetih mera u odredenim
vremenskim intervalima. S obzirom na specificno mesto rada, jasno je da u
ovom slucaju nedostaju odredbe koje bi ove obaveze bliZe uredile — na primer,
na koji nacin poslodavac garantuje bezbednost opreme za rad koju nije on
obezbedio ili nad kojom on nema fizi¢ki nadzor? Takode, na koji nac¢in i pod
kojim uslovima poslodavac moze vrSiti proveru postovanja navedenih mera
kada zaposleni posao obavlja iz svog doma, ili u situacijama kada poslodavac
i ne zna odakle zaposleni obavlja svoj rad? Pored toga, ovo pitanje dodatno
usloznjava postojanje Sirokih ovla$éenja inspekcije rada koja ima pravo pre-
gledanja prostorija u kojima se obavlja rad, ali u slu¢aju da zaposleni radi u
svom domu, zbog Ustavne garantije nepovredivosti stana, ni poslodavac ni
inspekcija rada ne bi mogli da izvr§e nadzor bez saglasnosti zaposlenog.

Slozeno pitanje predstavlja i vrSenje nadzora nad obavljanjem rada
zaposlenog, specijalno onih zaposlenih koji posao obavljaju u svom domu.
Ovo je posledica Cinjenice da poslodavceva nadzorna ovlascenja imaju svoja
ograni¢enja u pravu na privatnost zaposlenog i zabrani nesrazmernog zadira-
nja u njegov privatni zivot, usled ¢ega se nadzor moze sprovoditi samo u onoj
meri koja je opravdana legitimnim interesima poslodavca, §to nije uvek jedno-
stavno utvrditi.*

33 International Labour Organization. (2021). Teleworking arrangements during the
Covid-19 crisis and beyond. Dostupno na: https://www.ilo.org/wecmsp5/groups/public/---
dgreports/---ddg_p/documents/publication /wems_791858.pdf
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Pitanje koje proizlazi iz navedenih obaveza i ovlaséenja vezanih za
nadzor nad obavljanjem rada i poStovanjem mera bezbednosti na radu jeste
na koji nacin pomiriti obavezu poslodavca (i inspekcije rada) koje se odnose
na mesto rada, ako se ima u vidu neotudivo pravo zaposlenog na privatnost
koju uziva u svom stanu, i nepovredivost stana koja je garantovana Ustavom
Republike Srbije.** Jasno je da je ovo pitanje neophodno urediti u §to kracem
vremenskom roku zbog velikih opasnosti koje u sebi sadrzi.

Vodi¢ za bezbedan i zdrav rad od kuée imao je za cilj razjaSnjenje pret-
hodno iznetih dilema poslodavaca koja su se posebno pojavila nakon izbijanja
pandemije Covid-a 19. Ipak, kroz ovaj dokument samo je ukazano na rele-
vantne odredbe Zakona o radu i Zakona o bezbednosti i zdravlju na radu i
¢injenicu da se one imaju primenjivati i na ,,rad od kuée* (kako je on definisan
u samom Vodicu), dok pitanju njihovog blizeg uredenja nije posvecena ade-
kvatna paznja.

STAVOVI ZAPOSLENIH I POSLODAVACA

Autorka je za potrebe ispitivanja stavova zaposlenih u vezi sa radom
van prostorija poslodavca sprovela anketu sa 40 ispitanika — zaposlenih koji su
usled uvodenja vanrednog stanja u Republici Srbiji, poceli da obavljaju rad na
ovaj nacin. Struktura ispitanika bila je slede¢a: 75 % ispitanika bilo je Zenskog
pola, dok je 25 % ispitanika bilo muskog pola. Pritom je 65 % ispitanika bilo
starosti izmedu 25 i 34 godine, 25 % ispitanika bilo je starosti izmedu 35 i 44
godine, 7,5 % izmedu 45 i 54 godine, a 2,5 % izmedu 55 i 64 godine.

Od svih ispitanika cak trideset dvoje (80 %) odgovorilo je da je pre uvo-
denja vanrednog stanja obavljalo rad iskljucivo u prostorijama poslodavca,
dok je troje odgovorilo da je pre uvodenja vanrednog stanja radilo deo radnog
vremena u prostorijama poslodavca.

Zabrinjavajuci su odgovori ispitanika na pitanje da li je poslodavac,
prilikom prelaska na obavljanje rada van njegovih prostorija, ponudio zaposle-
nom zakljucenje aneksa ugovora o radu. Od 35 ispitanika koji su pre uvodenja
vanrednog stanja radili isklju¢ivo u prostorijama poslodavca ili deo radnog
vremena u prostorijama poslodavca, samo 20 % je odgovorilo na ovo pita-
nje sa ,,da“.

Na pitanje da li i dalje obavljaju rad van prostorija poslodavca, od svih
ispitanika, njih 12 (30 %) odgovorilo je da rad obavlja iskljucivo van prostorija
poslodavca, dok je 8 ispitanika (20 %) odgovorilo da deo radnog vremena radi

3 Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006.

910



A. Risti¢, Rad van prostorija poslodavca. Pravni rezim i izazovi..., str. 899-915.

u prostorijama poslodavca, a deo radnog vremena van njegovih prostorija. Iz
ovih odgovora mozemo primetiti da je znacaj rada van prostorija poslodavca
(u svom ,,¢istom* obliku ili u vidu nekog ,,meSovitog™ nadina organizacije
rada) i dalje visok, iako epidemioloska situacija u Republici Srbiji vise ne
zahteva sprovodenje ovakvog nacina organizacije rada.

Od svih ispitanika 32,5 % izjasnilo se da smatra da je produktivnost na
radu veca kada posao obavljaju van prostorija poslodavca, dok se 22,5 % izja-
snilo da smatra da im je produktivnost u ovom sluc¢aju manja. Konac¢no, 30 %
ispitanika izjasnilo se da smatra da nema razlike u produktivnosti, dok je 15 %
ispitanika smatralo da ne moZze da se izjasni o0 ovom pitanju.

Na pitanje da li su uvideli neke od pozitivnih ili negativnih efekata rada
van prostorija poslodavca, u odnosu na rad u prostorijama poslodavca, rezultati
su bili sledeci: ¢ak 64,1 % ispitanika odgovorilo je da lakSe uskladuje radne i
privatne obaveze kada posao obavlja van prostorija poslodavca; 43,59 % ispi-
tanika odgovorilo je da ima vise slobodnog vremena; 33,33 % odgovorilo je da
smatra da je produktivnost u radu bolja prilikom obavljanja rada van prostorija
poslodavca. Sa druge strane, 51,28 % zaposlenih-ispitanika odgovorilo je da
je tokom obavljanja rada van prostorija poslodavca osecalo nedostatak odvo-
jenosti poslovnog i privatnog zivota, dok je 33,33 % odgovorilo da se osecalo
izopsteno tokom obavljanja rada.

Na kraju, na poslednje i mozda i najbitnije pitanje u anketi, koje je gla-
silo: Na osnovu dosadasnjeg iskustva, da li biste u buduénosti zZeleli da posao
obavljate u prostorijama poslodavca ili van prostorija poslodavca, zaposleni-
-ispitanici odgovorili su na slede¢i nacin: 35 % izjasnilo se da bi Zelelo da
posao obavlja isklju¢ivo van prostorija poslodavca, 22,5 % da bi Zelelo da deo
radnog vremena obavlja van, a deo u prostorijama poslodavca, dok je 42,5 %
odgovorilo da bi zelelo da posao obavlja isklju¢ivo u prostorijama poslodavca.

Smatramo da je korisno u ovom smislu pomenuti i rezultate ankete koju
je tokom 2020. i 2021. godine sprovela Evropska fondacija za unapredenje
uslova zivota i rada (Eurofound) na nivou Evropske unije sa vise od 86 hiljada
ispitanika, a kako bismo rezultate iznete u ovom radu stavili u Siri kontekst.
Rezultati ovog istrazivanja pokazali su da je 53 % zaposlenih koji posao
obavljaju van prostorija poslodavca, i to kod kucée, izjavilo da je zadovoljno
obimom posla koji postize da obavi, dok je ¢ak 56,9 % izjavilo da je sveu-
kupno zadovoljno iskustvom rada kod kuce. %

Ovi rezultati se u dobroj meri poklapaju i sa rezultatima dobijenim kroz
anketu koju je autorka sprovela, te je, uprkos malom uzorku, moguée zaklju-
Citi da se stavovi zaposlenih koji su poceli da obavljaju rad van prostorija

3 Eurofound. (2020). Living, working and COVID-19 dataset. Dostupno na: https://
www.eurofound.europa.eu/data/Covid-19/working-teleworking.
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poslodavca usled pandemije izazvane Covid-om 19, krecu u slicnom smeru,
jer postoji znacajan procenat zaposlenih koji smatraju rad van prostorija poslo-
davca pozitivnim iskustvom. Na osnovu analize ovih odgovora moze se, sa
dozom opreza, izneti zakljuc¢ak da su se stavovi odredenog broja zaposlenih u
ovom pogledu promenili, te da danas sre¢emo mnogo veci procenat onih koji
su zainteresovani da u buduénosti obavljaju rad van prostorija poslodavca.

Sto se ti¢e stavova poslodavaca, kako oni nisu uéestvovali u anketi iz
razloga opisanih u uvodu ovog rada, osvrnu¢emo se na rezultate ankete Orga-
nizacije za evropsku saradnju i razvoj (OECD), koja je sprovedena 2021.
godine sa poslodavcima iz 25 zemalja.

Od svih poslodavaca koji su sprovodili rad van svojih prostorija
tokom pandemije Covid-a 19, ¢ak 63 % ocenilo je iskustvo rada van prosto-
rija poslodavca kao pozitivno s aspekta poslovanja kompanije. Vise od 60 %
poslodavaca odgovorilo je da je, uprkos izazovima povezanim sa uvodenjem
ovakvog nacina organizacije rada, produktivnost zaposlenih porasla usled nje-
govog uvodenja.’

Kada se posmatra projekcija buduceg znacaja rada van prostorija poslo-
davca, rezultati navedenog istrazivanja pokazali su da poslodavci smatraju da
bi u buduénosti 42 % zaposlenih trebalo da obavlja posao na ovaj nacin, makar
deo radnog vremena (i to 5 % zaposlenih iskljuc¢ivo van prostorija poslodavca,
22 % zaposlenih dva ili tri dana nedeljno, a ostali sa drugacijim modalitetima
obavljanja rada).’’

Kako u Srbiji do dana pisanja ovog rada nije sprovedeno istraziva-
nje na nacionalnom nivou koje bi se bavilo analizom stavova zaposlenih i
poslodavaca prema ovom nacinu organizacije rada, ostaje nada da ¢e anketa
sprovedena za potrebe pisanja ovog rada biti korisna istrazivaéima koji u
buduénosti budu odlu¢ili da sprovedu ovakvo istrazivanje.

ZAKLJUCNA RAZMATRANJA

Sa porastom znacaja rada van prostorija poslodavca, do koga je doslo
usled izbijanja epidemije Covid-a 19, mnogi zaposleni i poslodavci imali
su priliku da se iz prve ruke upoznaju sa ovim nacinom organizacije rada.
Mnoga istrazivanja sprovedena su u poslednje dve godine upravo kako bi se

3 Criscuolo, C., Gal, P., Leidecker, L., Losma, F., Nicoletti, G. (2021). The role of
telework for productivity during and post Covid-19: results from an OECD survey among
managers and workers. Paris: OECD Publishing, 18.

37 Ibid., 30.
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ustanovilo da li su se stavovi zaposlenih i1 poslodavaca o ovom pitanju prome-
nili u odnosu na period koji je prethodio nastupanju vanrednih zdravstvenih
okolnosti, kada su ovi stavovi bili prevashodno negativnog karaktera.

Rezultati ankete sprovedene za potrebe ovog rada, pokazuju da je zna-
¢ajan broj zaposlenih koji su usled pandemije poceli da obavljaju posao van
prostorija poslodavca, uvideo prednosti ovakvog nacina organizacije rada, te
da je veliki procenat njih zainteresovan da u buducnosti obavlja rad na ovaj
nacin. Ako se ovi rezultati uporede sa stavovima zaposlenih koji su preovla-
davali pre pojave epidemije Covid-a 19, jasno je da su stavovi ove kategorije
lica, prema radu van prostorija poslodavca, u znacajnoj meri doziveli promene
u pozitivnom smeru. Naravno, ovakvi rezultati moraju biti potvrdeni kroz
sprovodenje istrazivanja na sveobuhvatnijem uzorku, jer je znacaj istrazivanja
sprovedenog za potrebe ovog rada ograni¢en skromnim brojem ispitanika.

Na osnovu rezultata sprovedene ankete, kao i iznetih rezultata sprovede-
nih istrazivanja koja su za predmet imala stavove poslodavaca i zaposlenih na
nivou Evropske unije, moze se zakljuciti da su stavovi ove dve kategorije lica
prema radu van prostorija poslodavca, doziveli promenu ka pozitivnijem poi-
manju ovog nac¢ina organizacije rada i uocavanju njegovih povoljnih efekata
po poslovanje kompanija ali 1 zivot zaposlenih. U skladu sa ovakvim prome-
nama, moze se sa oprezom zakljuciti da ¢e rad van prostorija poslodavca u
buduénosti uzivati veé¢i znacaj od onoga koji je uzivao pre izbijanja pandemije
izazvane Covid-om 19.

Nesporno je da rad van prostorija poslodavca uziva veliki znacaj od
izbijanja pandemije Covid-a 19. Ukoliko se uz ovu ¢injenicu uzmu u obzir
rezultati istrazivanja izneti u ovom radu i zakljucci u pogledu njegovog budu-
¢eg znacaja, jasno je da je pitanjima na koje je ukazano neophodno posvetiti
paznju u Sto skorijoj buduénosti. Na osnovu svega iznetog ocigledno je da
je nivo uredenosti rada van prostorija poslodavca u nasoj drzavi na nezavid-
nom nivou — Zakon o radu rad van prostorija poslodavca ureduje u svega dva
¢lana, Zakon o bezbednosti i zdravlju na radu ne prepoznaje specifi¢nosti ova-
kvog nacina organizacije rada, dok podzakonski akti doneti usled pandemije
Covid-a 19 takode ne ureduju ova pitanja na adekvatan nacin. U tom smislu,
neophodna je aktivnost domaceg zakonodavca kako bi ova pitanja bila ure-
dena na adekvatniji nacin.

U ovom poduhvatu znacajni mogu biti primeri evropskih drzava koje
su, nakon prestanka vanrednih zdravstvenih okolnosti, ve¢ pristupile sveobu-
hvatnom uredenju ovog pitanja, a nakon $to su uoceni istovrsni propusti kakvi
postoje 1 u nasoj drzavi, a na koje je ukazano u ovom radu.
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ABSTRACT: The outbreak of the epidemic of the infectious
disease Covid-19 has resulted in greater relevance for working out-
side an employer’s premises all around the world. As, until then, this
way of organizing work was not so frequent, due to the cautious at-
titude of employers and employees towards it, the regulation of this
issue was not given adequate attention at the domestic and interna-
tional levels. In this paper, the author will try to answer the question
of whether the attitudes of employees and employers towards this
manner of organizing work have changed after the emergence of ex-
traordinary epidemiological circumstances and whether, as a result,
it will become more frequent in the future. In addition, the author
will try to determine whether work outside the employer’s premises
is adequately regulated in the Republic of Serbia, as well as wheth-
er and which issues need to be more comprehensively regulated in
light of its increased importance. To obtain answers to the above-
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who, due to the introduction of the state of emergency in the Re-
public of Serbia, began to work outside the employer’s premises.
The stated results will be evaluated in light of the results of surveys
conducted at the level of the European Union, while the regula-
tions regarding this way of organizing work will be considered via
an analysis of laws and by-laws that regulate this issue in the Re-
public of Serbia.

Keywords: work outside the employer’s premises, infectious
disease Covid-19, workplace, work from home, remote work

INTRODUCTION

Work outside the employer’s premises experienced an expansion due
to the outbreak of the infectious disease Covid-19 because it was identified
as one of the few ways of reconciling economic stability and preserving
public health, due to the introduction of measures to suppress the disease that
occurred in most parts of the world. The attitudes of employees and employers
towards this way of organizing work were mostly negative until the emergence
of extraordinary epidemiological circumstances, which was one of the main
reasons why it was not frequent in the past, despite the advantages it offered in
the context of the increasing development of information technologies.

In this paper, the author will consider the specifics of work outside the
employer’s premises and try to answer the question of whether these specifics
are adequately taken into account when arranging this way of organizing work
in the Republic of Serbia. The second, and at the same time, the key ques-
tion that the paper aims to answer, relates to the attitude of those employees
and employers who, due to the pandemic of the infectious disease Covid-19,
started working outside the employer’s premises, towards this way of organ-
izing work. The author will try to give a general answer to the question of
whether the attitudes of employees and employers have changed in rela-
tion to the period that preceded the emergence of these extraordinary health
circumstances.

To get an answer to the previous question, the author of the paper
conducted an internet survey with 40 respondents — employees who started
working outside the employer’s premises due to the pandemic of the infectious
disease Covid-19. Since in the Republic of Serbia, until the date of writing
this paper, no comprehensive survey was conducted that would deal with the
topic of the attitudes of employees and employers towards this way of organiz-
ing work, the results obtained will be evaluated in accordance with the results
of similar surveys conducted at the level of the European Union, due to the
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similarity of legal systems and the existence of appropriate research conducted
within these frameworks. Given that the author was unable to conduct a survey
with the second observed category — employers, due to less willingness by
employers to cooperate and limited time and resources for research, this aspect
will be observed exclusively through content analysis, namely the results of
surveys conducted with employers in the territory of the European Union.

The paper is divided into five segments. To be able to provide adequate
answers to the questions posed, and to adequately explain the results of the
conducted survey, the first two segments deal with the concept of working out-
side the employer’s premises and its development. The third segment includes
an analysis of the specifics of work outside the employer’s premises and an
analysis of the regulation of this way of organizing work in the Republic of
Serbia, on the basis of which the author will try to indicate whether and which
issues need to be more adequately regulated in our country. In the fourth seg-
ment, the results of the conducted survey are presented and analyzed together
with the results of surveys conducted with employees and employers at the
level of the European Union, to present concluding considerations at the end
of the paper.

THE DEVELOPMENT OF THE NOTION OF WORK OUTSIDE
THE EMPLOYER’S PREMISES

From the earliest periods of the development of human society, man
ensured the satisfaction of existential needs for himself and his family through
work. Until the last century, work was done primarily within family house-
holds, whether it was production for one’s own needs or work for an employer
to earn a living.! However, due to the process of industrialization, this way
of performing work began to suddenly lose its relevance and it was almost
completely replaced by work at the employer’s premises.? Thus, in terms
of employment in the modern sense of the word, working at the employer’s
premises has become a standard way of organizing work.3

The development of information technologies in the second half of the
last century led to a greater possibility of working outside the employer’s

! International Labour Organization. (2020). Working from Home: Estimating the
worldwide potential. Available at: https://www.ilo.org/global/topics/non-standard-employ-
ment/publications/ WCMS_743447/lang--en/index.htm

2 Ibid.
3 Kovacevi¢, Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Belgrade: Faculty of Law, University of Belgrade, 315.
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premises, by using equipment with a screen.* However, although when the
notion first started developing it was expected that “at some point in the future
all employees will work outside the employer’s premises,” the abandonment
of the standard way of organizing work was very slow: the results of research
by the International Labor Organization show that before the outbreak of the
infectious disease Covid-19, only 2.9% of employees at the global level per-
formed work outside the employer’s premises.® This situation is a consequence
of the stigma that existed on the part of employers and employees towards
performing work outside the employer’s premises,” as a result of which the
motivation for introducing this way of work organization was absent, despite
the advantages associated with it.

The main reason for the negative attitude of employees towards working
outside the employer’s premises was the fear that through this way of perform-
ing work, due to isolation from other employees and the employer, they would
be faced with a greater risk of discrimination and exploitation compared to
those employees who perform work in the usual way.® For a long time,
employers feared that, by introducing this way of work organization, superi-
ors would lose the level of supervisory authority they enjoyed over employees
who were physically present during work and whose work they could directly
monitor and supervise, which could result in a decreased volume and quality
of the work performed. In addition, there was a fear that this way of doing
work would be accompanied by an increase in costs associated with providing
work equipment’ and other adequate conditions necessary for performing the
given work.

4 Kovacevié, Lj. (2009). Rad na daljinu — pravni aspekti. Collection of papers from
the Counseling of Lawyers — Twelfth Zlatibor Legal Days, 1-3. October 2009, 12.

> Eurofound and the International Labour Office. (2017). Working anytime, any-
where: The effects on the world of work. Geneva: Publications Office of the European Un-
ion and the International Labour Office, 3.

¢ International Labour Organization. (2020). Working from Home: Estimating the
worldwide potential. Available at: https://www.ilo.org/global/topics/non-standard-employ-
ment/publications/ WCMS 743447/lang--en/index.htm. It should be added that the report
itself additionally clarified that the stated percentage refers to persons who, within the
framework of the employment relationship, performed their work exclusively or predomi-
nantly outside the employer’s premises, while the percentage of those who performed their
work in this way, if the self-employed were also taken into account, totaled 7.9%.

7 Criscuolo, C., Gal, P., Leidecker, L., Losma, F., Nicoletti, G. (2021). The role of
telework for productivity during and post Covid-19: results from an OECD survey among
managers and workers. Paris: OECD Publishing, 5.

8 Kovacevi¢, Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Belgrade: Faculty of Law, University of Belgrade, 323.

® Messenger, J. C. (2019). Telework in 21st century: An Evolutionary Perspective.
Cheltenham: Edward Elgar Publishing, 40.
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Work outside the employer’s premises experienced its true expansion
only with the outbreak of the pandemic of the infectious disease Covid-
19 and measures to prevent its spread in almost all countries of the world.
With the introduction of these measures, especially those that included a ban
on movement during the state of emergency, employees couldn’t work at the
employer’s premises.

Working outside the employer’s premises was identified as a way of
reconciling economic activity and public health by state authorities and inter-
national organizations, which after the outbreak of the pandemic introduced
recommendations to employers with the aim of encouraging the introduction
of this way of organizing work."” The International Labor Organization, as
the highest international authority in the field of labor law, issued a document
in May 2020 in which it pointed out to its members the advantages of non-
standard ways of organizing work, such as remote work, as a mechanism for
maintaining business activities while preserving the health of employees."

In the mentioned circumstances, most employers, to maintain the pro-
ductivity of business continuity, were forced to consider conducting work
outside their premises.!* This led to a huge percentage of employees beginning
to work in this way, while we witnessed that, for many reasons, this way of
organizing work has retained great relevance to this day despite the end of the
extraordinary health circumstances that led to its introduction.

In accordance with the modest importance it enjoyed before the out-
break of the infectious disease Covid-19, the regulation of work outside the
employer’s premises during the 20th and 21st centuries was not given enough
attention in sources related to labor law of both Serbian and international
origins and many disputable issues remained at the level of theoretical consid-
erations. Also, research on the attitudes of employees and employers towards
this way of organizing work, as well as the potential for its development in the
future, remained sporadic and inconsistent.'* This situation was noticed only

' Organisation for Economic Co-operation and Development. (2021). Telework-
ing in the COVID-19 Pandemic: Trends and Prospects. Available at: https://read.oecd-
ilibrary.org/view/?ref=1108 1108540-p249kho0iu&title=Teleworking-in-the-COVID-19-
pandemic-Trends-and-prospects

! International Labour Organization. (2020). 4 policy framework for tackling the
economic and social impact of the COVID-19 crisis. Available at: https://www.ilo.org/glob-
al/topics/coronavirus/impacts-and-responses/ WCMS 74533 7/lang--en/index.htm

12 Ibid. “With the Covid-19 pandemic, the percentage of workers who have started
to telecommute has grown tremendously, as companies have taken steps to make things
easier in an effort to keep their businesses afloat.”

13 Nakros$ien¢, A., Bucianiené, 1., Gostautaite, B. (2019). Working from home: char-
acteristics and outcomes of telework. Available at: https://www.researchgate.net/publica-
tion/330325371_ Working_from home characteristics_and_outcomes_of telework
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when working outside the employer’s premises became more relevant and
the center of attention of legislators and the public, which happened practi-
cally overnight. Because of this, many countries have started comprehensive
reforms of this way of organizing work in the recent period.'*

THE CONCEPT OF WORKING
OUTSIDE THE EMPLOYER’S PREMISES

Work outside the employer’s premises occurs as work at home and as
remote work.!* There is no generally accepted definition of working at home,
while a widely accepted definition of remote work exists only at the level of
the European Union. This fact is a consequence of the mentioned low preva-
lence of these ways of organizing work before the outbreak of the pandemic of
the infectious disease Covid-19.

In 1996, the International Labor Organization (ILO) adopted a special
Convention no. 177 on work at home (as well as Recommendation No. 184),
which is characterized by a modest number of ratifications.!® According to the
convention, working at home means the employee performs work: a) in their
own home or other premises of their choice, but not at the employer’s prem-
ises, b) for remuneration and c) that results in a product or service specified
by the employer, regardless of who provides the equipment, materials or other
means used in the process of making the product or service.!”

! In the research conducted in 2021, it was determined that by March of that year, 5
member states of the European Union (Italy, Luxembourg, Latvia, Slovakia, and Spain) had
already adopted legal changes concerning the regulation of work outside the employer’s
premises, while a significant number member states started to revise legal solutions (Aus-
tria, Belgium, Germany, Portugal, and others). According to: Sanz de Miguel, P., Caprile,
M., Arasanz, J. (2021). Regulating telework in a post-COVID-19 Europe. Bilbao: European
Agency for Safety and Health at Work, 17.

15 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, 358.

16 International Labour Organization, Home Work Convention (No. 177), Geneva,
1996. List of ratifications available at: https://www.ilo.org/dyn/normlex/en/f?p=NORMLE
XPUB:11300:0::NO:11300: P11300_INSTRUMENT [D:312322:NO. The Convention has
been ratified by only 13 countries as of the writing of this paper. However, it is interest-
ing to point out that in 2021 and 2022, as a result of new circumstances, there were new
ratifications, which had not happened since 2012 - the convention was ratified by Slovenia
on April 14, 2021, and Antigua and Barbuda on July 28, 2021, as well as the Kingdom of
Spain on May 25, 2022, in which the Convention entered into force on May 25, 2023. The
Republic of Serbia has not ratified the mentioned convention.

'7 International Labour Organization, Home Work Convention (No. 177), Geneva,
1996.
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The scope of this definition of work at home was the basis of the dispute,
bearing in mind the emergence of a new way of organizing work that arose at
the end of the last century as a result of technical innovations and the develop-
ment of information technologies, i.e. remote work.'® Thus, on the one hand,
the opinion was expressed that the concept of working at home as defined in
this way also includes remote work,” and that the rules of Convention no.
177 have to apply to it as well.?’ In contrast, the opinion was expressed that,
although working at home and remote work have certain common characteris-
tics, there is still a clear line of distinction between these two forms of work,
which is reflected in the fact that remote work is characterized by an employee
and the employer being connected by the means of electronic solutions , while
in the case of working at home, this doesn’t have to be so.?' In the author’s
opinion, the first position is more acceptable, since the definition of work at
home in no way excludes work that is performed by using electronic solutions,
and it also includes work that is performed on premises other than the employ-
er’s premises, and not only at the employee’s home, so the author believes that
remote work is not excluded from this definition. This position was confirmed
by the ILO: in a document published in 2021, it is stated that remote work is
clearly covered by the definition of work at home from the mentioned conven-
tion.?? In this document, it is explained that work at home includes: a) work
at home that is performed to produce goods, b) remote work that is performed
with the help of information and communication technologies (ICT), as well
as c¢) work that is performed via digital platforms.

Despite the above, bearing in mind the level of development of infor-
mation technologies at the time of the adoption of the said convention, it
is clear that this convention does not recognize or regulate the specifics of

18 Eurofound and the International Labour Office. (2017). Working anytime, any-
where: The effects on the world of work. Geneva: Publications Office of the European Un-
ion and the International Labour Office, 3: “Remote work has been around since the 1970s
when it originated in the information industry in the US state of California.”. Kovadevic,
Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice. Belgrade: Faculty of
Law, University of Belgrade, 319.

¥ Lamond, D. (1997). Defining telework: what is it exactly? Available at: https://
www.academia.edu/ 20588605/Defining_Telework What is it Exactly

2 International Labour Organization. (1997). Report of the Symposium on Mul-
timedia  Convergence. Available at: https://labordoc.ilo.org/discovery/fulldisplay/
alma993258743402676/411LO_INST:41ILO_V2. On this occasion, the representative of
France, Dominique Schalchl, expressed the view that remote work should be discussed
within the framework set by Convention no. 177, in which remote work is specifically
mentioned as one of the “post-industrial” forms of work at home.

21 Ibid.

22 International Labour Organization. (2021). Working from home: From invisibility
to decent work. Geneva: International Labour Organisation, 18.
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remote work in the form in which it is manifested today, and that in that sense,
regardless of how one sees the relationship between work at home and remote
work, the ILO must pay attention to the regulation of remote work following
the technological development that occurred after the adoption of the Home
Work Convention.

While at the ILO level, there is not a single instrument that directly
regulates remote work,* at the level of the European Union (EU), the Frame-
work Agreement on remote work was concluded in 2002, which establishes
standards for contracting and applying this way of organizing work.>* This
agreement defines remote work as “a form of organizing work that is carried
out using information technologies, within the framework of the employment
relationship, when the work, which can be carried out at the employer’s prem-
ises, is regularly carried out outside these premises”. This definition, therefore,
includes the performance of work at any place outside the employer’s prem-
ises (including the work that the employee performs in their own home), but
only if that work is performed with the help of information technologies.

For the purposes of writing this paper, the author will not deal with fur-
ther analysis of the relationship between work at home and remote work, and
by the term work outside the employer’s premises, the author will consider
work at home and remote work as defined by the ILO Convention no. 177, that
is, the Framework Agreement on remote work, regardless of the nature of their
mutual relationship.

The Labor Law of the Republic of Serbia recognizes an “employment
relationship to perform work outside the employer’s premises”, which includes
work from home and remote work,* but does not contain a definition of any
of these terms. On the other hand, the Guide for Safe and Healthy Work from
Home, which was adopted as a form of assistance to employers to facilitate
work outside their premises in the circumstances of the Covid-19 virus pan-
demic, defines work from home as “the use of information and communication
technologies (desktop computer, portable computer — laptop, smartphone and
tablet) that enable work to be performed outside the employer’s premises.”?
In the opinion of the author, this definition is too narrow, because it refers only

2 Urdarevi¢, B. (2021). Rad na daljinu kao specifian nacin organizacije rada. Col-
lection of papers of the Faculty of Law in Novi Sad, 1/2021, 210

2 UNICE/UEAPME and CEEP, Framework agreement on telework concluded by
UNICE/UEAPME and CEEP, Brussels, 2002.

» Labor Law, Official Gazette of the RS, no. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — CC decision, 113/2017 and 95/2018 - authentic interpretation.

26 Ministry of Labour, Employment and Veterans and Social Affairs of the Republic of
Serbia, Directorate for Occupational Safety and Health. (2021). 4 guide to safe and healthy
working from home. Available at: https:/www.minrzs.gov.rs/ sites/default/files/2021-
01/%D0%92%D0%BE%D0%B4%D0%B8%D1%87%20%D0%B 1%D0%B5%D0%B7%
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to work that is performed with the use of modern technologies. It is debat-
able how this definition can be reconciled with the division of labor outside
the employer’s premises found in the Labor Law because it is not clear what
would be considered remote work if this definition were accepted. It is clear
that this definition of the concept of working from home is unsustainable
because it excludes from its scope work performed without the use of informa-
tion technologies (which is characteristic of working from home), as well as
because it defines working from home in a way which is traditionally defined
as remote work in international law, and in that sense leaves open the problem
of defining remote work in Serbian law.

SPECIFICITIES OF WORK
OUTSIDE THE EMPLOYER’S PREMISES
AND ITS REGULATION IN THE REPUBLIC OF SERBIA

Although throughout most of history, there have been disagreements
regarding the question of whether working at home, due to the lower intensity
of subordination of the employee and less possibility of work control by the
employer,” constitutes an employment relationship or not, in Serbian law, as
in most European countries, the relationship between employers and employ-
ees who perform work in this way, is considered an employment relationship,
and working at home is only a special way of organizing work, that is, a way
of performing work within that employment relationship.”® Remote work,
in terms of the definition contained in the Framework Agreement on remote
work, is also a specific way of organizing work, given that this definition refers
to work performed within the framework of an employment relationship.?

D0%B1%D0%B5%D0%B4%D0%B0%D0%BD%20%D1%80%D0%B0%D0%B4%20
%D0%BE%D0% B4%20%D0%BA%D1 %83%D1 %9B%D0%BS5.pdf

2 Kovacevié, Lj. (2013). Pravna subordinacija u radnom odnosu i njene granice.
Belgrade: Faculty of Law, University of Belgrade, 314-317.

2 Kovacevi¢, Lj. (2009). Rad na daljinu — pravni aspekti. Collection of papers
from the Counseling of Lawyers — Twelfth Zlatibor Legal Days, 1-3 October 2009, 3. B.
Lubarda believes the opposite: “The worker is not in a legally subordinate position as an
employee, nor does he enjoy such a degree of economic independence that would qualify
him as an independent worker (self-employed person), so it is considered that the worker
at home has the status of a similar employee.” in: Lubarda, B. (2020). Radno pravo — rasp-
rava o dostojanstvu na radu i socijalnom dijalogu. Belgrade: Faculty of Law, University
of Belgrade, 358.

2 UNICE/UEAPME and CEEP, Framework agreement on telework concluded by
UNICE/UEAPME and CEEP, Brussels, 2002.

924



A. Risti¢, Working Outside the Employer’s Premises. Legal Regime..., pp. 916-933.

Given the above, it is clear that the employment relationship that is
manifested through the performance of work outside the employer’s premises,
whether it is work at home or remote work, must be characterized by the same
features that otherwise characterize the employment relationship in a certain
legal system.

Thus, the feature of voluntariness, which is indispensable in an employ-
ment relationship, must also exist in terms of contracting and performing work
outside the employer’s premises. The employee must agree to perform work
in this way, not only at the time of establishing the employment relationship
but also later, during its duration. In Serbian law, an employment relationship
that involves performing work outside the employer’s premises is established
by concluding an employment contract, in the same way as an employment
relationship that is established for the purpose of performing work on the
employer’s premises. Also, if the employer or the employee wants to change
the contracted way of organization of work during the duration of the employ-
ment relationship so that in the future the work is performed outside the
employer’s premises (or vice versa), they will have to conclude an annex to
the employment contract.

In Serbian Labor Law, there is no precise answer to the question of
whether the employee’s refusal to sign the annex to the employment contract,
which concerns the transition to performing work outside the employer’s
premises, is a justified reason for dismissal. In this case, is it about the offer
of an annex “for transfer to another place of work with the same employer”,
the refusal of which would constitute grounds for the termination of the
employment contract, or not? According to one understanding presented in
the theory, this is not about moving the employee to another place of work,
but about the offer of an annex “in other cases established by law, general
act, and employment contract”, the refusal of which cannot entail the termina-
tion of the employment contract.’® The author of this paper agrees with the
stated position, especially because this way of thinking is in accordance with
the Framework Agreement on remote work, which guarantees that the refusal
to sign such an annex to the employment contract cannot be a reason for ter-
mination of the employment relationship by the employer.’! Nevertheless,
regardless of the positions expressed in theory on this issue and the solutions
adopted in international law, it is necessary, for the purpose of legal certainty,
to clarify this issue by the domestic legislative body in the near future.

0 Gligori¢, S. (2021). Pravni rezim rada od kué¢e u doma¢em i medunarodnom pra-
vu. Strani pravni zivot, 65 (3), 484.

31 UNICE/UEAPME and CEEP, Framework agreement on telework concluded by
UNICE/UEAPME and CEEP, Brussels, 2002.
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In Serbian law, an employment contract or an annex to an employment
contract that contracts the performance of work outside the employer’s prem-
ises must contain, in addition to the provisions related to each employment
contract, special elements prescribed by the provisions of the Labor Law.

Considering the specificity of work organization, the employer must reg-
ulate the issue of the equipment that the employee will use to perform the work.
As a rule, this equipment will be provided by the employer, but, if the equip-
ment is provided by the employee, the employer must provide reimbursement
for the use of this equipment.*? The issue of compensation by the employer
must also be regulated in terms of other costs associated with the performance
of work — costs of electricity, telephone line, and others, depending on the
specific circumstances and specifics of the job. Unfortunately, domestic laws
and by-laws do not contain elements for determining the amount of this com-
pensation, nor any possible minimum amounts that the employer is obliged
to pay depending on the type of expenses, which opens the door to abuses by
employers, so it is necessary to regulate this issue in detail as soon as possible.

An employee who performs work outside the employer’s premises must
be guaranteed the same level of rights that the employer provides to other
employees — for example, the basic salary for the work of an employee who
performs his work tasks in this way must not be contracted in an amount lower
than the salary that is contracted to employees who work on the same jobs
at the employer’s premises, provisions on overtime and night work must be
applied to all employees, the right to maternity leave and leave from work for
child care must be provided to all employees under equal conditions, etc.

Especially delicate issues related to guaranteeing the rights of these
persons arise in terms of safety and health at work, as well as in terms of
reconciling the employer’s right to supervise the employee’s work, on the
one hand, and the right to privacy and inviolability of the employee’s home,
on the other.

The Law on Safety and Health at Work of the Republic of Serbia does
not contain special provisions regarding the protection of safety and health
at work of employees who perform their work outside the employer’s prem-
ises, and the general rules of this law that apply to all employees are applied
to them. This indicates that the domestic legislator did not take into account
the peculiarities of working outside the employer’s premises in the part that
concerns the effective protection of health and safety at work for this category
of employees, and simply applying general rules to these employees is not
enough to assure the effective protection of health and safety of this category
of employees.

32 Kovacevi¢, Lj. (2009). Rad na daljinu — pravni aspekti. Collection of papers from
the Counseling of Lawyers — Twelfth Zlatibor Legal Days, 1-3 October, 2009, 4.
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Thus, the Law on Safety and Health at Work of the Republic of Serbia
prescribes the employer’s obligation to implement certain measures to ensure
and maintain the necessary level of safety at work: for example, to ensure that
work equipment is not harmful, but also to check compliance with the meas-
ures undertaken in certain time intervals. Considering the specific place of
work, it is clear that in this case there are no provisions that would regulate
these obligations more closely — for example, how does the employer guar-
antee the safety of work equipment that he did not provide, or over which
he does not have physical control? Also, in what way and under what condi-
tions can the employer check compliance with the above measures when the
employee performs work from his home, or in situations where the employer
does not even know where the employee performs his work? In addition, this
issue is further complicated by the existence of the broad jurisdiction of the
labor inspection, which has the right to inspect the premises where work is
carried out, but if the employee works in their home, due to the Constitutional
guarantee of the inviolability of the apartment, neither the employer nor the
labor inspection would be able to carry out supervision without the consent of
the employee.

A complex issue is the supervision of the performance of the employee’s
work, especially in the case of those employees who do their work at home.
This is a consequence of the fact that the employer’s supervisory powers have
their limitations in the employee’s right to privacy and the prohibition of dis-
proportionate intrusion into his private life, as a result of which supervision
can only be carried out to the extent justified by the legitimate interests of the
employer, which is not always easy to determine.*

The question arising from the aforementioned obligations and powers
related to the supervision of the performance of work and compliance with
safety measures at work is how to reconcile the employer’s obligation (and
that of the labor inspection) related to the workplace, if one takes into account
the employee’s inalienable right to privacy that they enjoy in their apartment,
and the inviolability of the apartment, which is guaranteed by the Constitution
of the Republic of Serbia.** It is clear that this issue must be resolved as soon
as possible due to the great dangers it entails.

The Guide to safe and healthy working from home was aimed at clarify-
ing the aforementioned dilemmas of employers that have arisen especially after
the outbreak of the pandemic of the infectious disease Covid-19. However,

% International Labour Organization. (2021). Teleworking arrangements during the
Covid-19 crisis and beyond. Available at: https://www.ilo.org/wemsp5/groups/public/---
dgreports/---ddg_p/documents/publication /wems_791858.pdf

3 Constitution of the Republic of Serbia, Official Gazette of the RS, no. 98/2006.
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through this document, only the relevant provisions of the Labor Law and the
Law on Safety and Health at Work have been pointed out, together with the
fact that they should also be applied to “work from home” (as defined in the
Guide itself), while adequate attention was not paid to the issue of their closer
regulation.

ATTITUDES OF EMPLOYEES AND EMPLOYERS

For the purpose of examining employees’ attitudes regarding work-
ing outside the employer’s premises, the author conducted a survey with 40
respondents — employees who, due to the introduction of the state of emer-
gency in the Republic of Serbia, had began to work in this way. The structure
of the respondents was as follows: 75% of the respondents were female, while
25% of the respondents were male. At the same time, 65% of the respond-
ents were between the ages of 25-34, 25% of the respondents were between
the ages of 35-44, 7.5% between the ages of 45-54, and 2.5% between the
ages of 55-64.

Of all respondents, as many as thirty-two (80%) answered that before the
introduction of the state of emergency, they worked exclusively at the employ-
er’s premises, while three answered that before the introduction of the state of
emergency, they worked part of the working time at the employer’s premises.

The respondents’ answers to the question of whether the employer, when
moving to work outside his premises, offered the employee an annex to the
employment contract are worrying. Of the 35 respondents who, before the
introduction of the state of emergency, worked exclusively on the employer’s
premises or spent part of the working time on the employer’s premises, only
20% answered this question with “yes”.

When asked whether they still work outside the employer’s premises,
12 of them (30%) answered that they work exclusively outside the employer’s
premises, while 8 respondents (20%) answered that part of their working time
they work on the employer’s premises and part of the working time outside
its premises. From these answers, it can be noted that working outside the
employer’s premises (in its “pure” form or in the form of some “mixed” way
of organizing work) is still highly relevant, although the epidemiological situ-
ation in the Republic of Serbia no longer requires the implementation of this
way of organizing work.

Out of all the respondents, 32.5% stated that they believe that productiv-
ity at work is higher when they perform work outside the employer’s premises,
while 22.5% stated that they believe that their productivity is lower in this
case. Finally, 30% of the respondents declared that they believe that there is
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no difference in productivity, while 15% of the respondents believed that they
could not declare themselves on this issue.

When asked if they saw some positive or negative effects of working
outside the employer’s premises, compared to working on the employer’s
premises, the results were as follows: as many as 64.1% of respondents
answered that it is easier to balance work and private obligations when the
work is done outside the employer’s premises; 43.59% of respondents
answered that they have more free time; 33.33% answered that they believe
that work productivity is better when working outside the employer’s prem-
ises. On the other hand, 51.28% of the employees-respondents answered that
during the performance of work outside the employer’s premises, they felt a
lack of separation between business and private life, while 33.33% answered
that they felt ostracized during the performance of work.

Finally, the last and perhaps the most important question in the survey,
which read “Based on your experience so far, would you like to do your work
at the employer’s premises or outside the employer’s premises in the future”,
the employee-respondents answered as follows: 35 % stated that they would
like to conduct the work exclusively outside the employer’s premises, 22.50%
that they would like to do part of the working time outside and part of the time
at the employer’s premises, while 42.5% answered that they would like to con-
duct the work exclusively at the premises employer.

The author believes that it is useful to mention the results of the survey
conducted in 2020 and 2021 by the European Foundation for the Improvement
of Living and Working Conditions (Eurofound) at the level of the European
Union with more than 86 thousand respondents, to place results presented in
this paper in a wider context. The results of this research showed that 53% of
employees who work outside the employer’s premises, specifically at home,
said they were satisfied with the amount of work they were able to do, while
as many as 56.9% said they were overall satisfied with the experience of work-
ing at home.*

These results coincide to a good extent with the results obtained through
the survey conducted by the author, and despite the small sample, it is pos-
sible to conclude that the attitudes of employees who started working outside
the employer’s premises due to the infectious disease Covid-19 are moving
in a similar direction because there is a significant percentage of employees
who consider working outside the employer’s premises a positive experience.
Based on the analysis of these responses, it can be cautiously concluded that
the attitudes of a certain number of employees have changed in this regard and

3 Eurofound. (2020). Living, working and COVID-19 dataset. Available at: https://
www.eurofound.europa.eu/data/Covid-19/working-teleworking.
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that today we meet a much larger percentage of those who are interested in
working outside the employer’s premises in the future.

As for the attitudes of employers, as they did not participate in the
survey for the reasons described in the introduction of this paper, we will refer
to the results of the survey of the Organization for European Cooperation and
Development (OECD), which was conducted in 2021 with employers from
25 countries.

Of all the employers who organized work outside their premises during
the pandemic of the infectious disease Covid-19, as many as 63% rated work-
ing outside the employer’s premises as a positive experience from the aspect of
the company’s operations. More than 60% of employers answered that, despite
the challenges associated with the introduction of this way of work organiza-
tion, the productivity of employees increased as a result of its introduction.*

When looking at the projection of the future relevance of working
outside the employer’s premises, the results of the aforementioned research
showed that employers believe that in the future 42% of employees should
perform work in this way at least part of the working time (5% of employ-
ees exclusively outside the employer’s premises, 22% of employees should
work in this way two or three days a week, and the rest with different working
modalities).?’

Since in Serbia until the date of writing this paper, no research was con-
ducted at the national level that would deal with the analysis of the attitudes of
employees and employers towards this way of organizing work, there remains
the hope that the survey conducted for the purposes of writing this paper may
be useful to researchers who decide in the future to conduct such research.

CONCLUDING CONSIDERATIONS

With the growing relevance of working outside the employer’s premises,
which occurred due to the outbreak of the epidemic of the infectious disease
Covid-19, many employees and employers had the opportunity to experience
this way of organizing work. Large quantities of research have been conducted
in the last two years precisely to establish whether the attitudes of employees
and employers on this issue have changed compared to the period preceding
the emergence of extraordinary health circumstances when these attitudes
were predominantly negative.

3 Criscuolo, C., Gal, P., Leidecker, L., Losma, F., Nicoletti, G. (2021). The role of
telework for productivity during and post Covid-19: results from an OECD survey among
managers and workers. Paris: OECD Publishing, 18.

37 Ibid., 30.
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The results of the survey conducted for the purposes of writing this paper,
presented in the fourth segment of the paper, show that a significant number
of employees who, due to the pandemic, began to perform work outside the
employer’s premises, saw the advantages of this way of organizing work, and
that a large percentage of them are interested in performing work in this way
in the future. If these results are compared with the attitudes of employees
that prevailed before the outbreak of the infectious disease Covid-19, it is
clear that the attitudes of this category of persons towards working outside
the employer’s premises have significantly changed in a positive direction. Of
course, such results must be confirmed by conducting research on a more com-
prehensive sample, because the significance of the research conducted for the
purposes of this paper is limited by the modest number of respondents.

Based on the results of the conducted survey, as well as on the presented
results of the conducted research, which had as the subject the attitudes of
employers and employees at the level of the European Union, it can be con-
cluded that the attitudes of these two categories of persons towards working
outside the employer’s premises have experienced a change towards a more
positive understanding of this way of organization of work and towards under-
standing its favourable effects on the company’s operations and the lives of
employees. In line with these changes, it can be cautiously concluded that
working outside the employer’s premises will have greater relevance in the
future than it did before the outbreak of the infectious disease Covid-19.

It is indisputable that work outside the employer’s premises has become
of great significance since the outbreak of the pandemic of the infectious dis-
ease Covid-19. If, along with this fact, the results of the research presented in
this paper and the conclusions regarding its future importance are taken into
account, it is clear that the issues pointed out in the third segment of this paper
must be given attention in the near future. Based on everything stated, it is
obvious that the level of regulation of work outside the employer’s premises
in Serbia is at an unenviable level — the Labor Law regulates work outside
the employer’s premises in only two articles, the Law on Occupational Safety
and Health does not recognize the specifics of this way of organizing work,
while the by-laws adopted as a result of the pandemic of the infectious disease
Covid-19 also do not adequately regulate these issues. In this sense, activity of
the domestic legislator is necessary to regulate these issues more adequately.

Examples of European countries that, after the end of these extraordi-
nary health-related circumstances, have already begun to comprehensively
regulate this issue after observing the same kinds of deficienci8es that exist in
our country, deficiencies that have been pointed out in this paper, can be sig-
nificant to this endeavor.
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CAXXETAK: Y pagnom npaBy Penyonuke CpOuje, y ommrem
PEeXKHUMY PAZHOT OHOCA, MHCTHUTYT IMCIUIUIMHCKE OATOBOPHOCTH
ypeheH je y OKBHPY MHCTUTYTA MpECTaHKa PajHOT OIHOCA, Tj. 3a-
KOHCKUM ofipenibaMa 0 0TKa3y yroBopa o paly 300r HOBpele pajaHe
o0aBe3e 1 HETOIITOBaka pagHe TUCHHIUTHHE. MelhyTuMm, yrBphuBa-
¢ OATOBOPHOCTH 3aIlOCIICHHUX 32 HAjO30MJBHUjE IOBpENe PagHUX
o0aBe3a M HEIOLITOBAbE PaJHE JAUCLHUIUIMNHE Y MOCTYNKY JaBamba
OTKa3a yroBopa o pajay He Moke OHTH 3a10BoJbaBajylie perueme.
IIpe cBera crora mro MepoJaBHM IPONHCH HE ypelyjy, dak HU
Ha HUBOY Hayesa, JUCLUIUIMHCKH IOCTynak Beh ce y OTKa3HOM
HOCTYINKY YTBplyje OfroBOpHOCT 3a MOBpese pajHe 00aBe3e U He-
MOLITOBAbE PaJHE AUCHUIUIMHE U M3pHYe TUCHUIUIMHCKAa Mepa. C
003UpOM Ha TO Ja Cy MEXaHM3MHU KOjU OrpaHHYaBajy 3710ynorpede
MOCJIONaBYEBUX TUCIMIUIMHCKHX OBJalfierha 3HaTHO 0Cla0JbeHH,
ayTopKa y pajy yKasyje Ha HEOIXOJHOCT IIPEUCITUTHBAba KOHIIE-
[Hje AUCLUIUIMHCKE OJrOBOPHOCTH W AMCLHUILIMHCKOT IOCTYIIKA.
Mako DUCHUIIMHCKY U OTKa3HH IIOCTYIIaK MMajy M3BECHE CIMYHO-
CTH, TO Cy JIBa Pa3JIMUUTa paJHONPAaBHA HHCTUTYTA Ca APYradunjuM
nuJbeBUMa. [IpUMEHOM HOPMAaTHBHOIPABHOT U YIOPEIHOIPABHOT

" e-mail: milica.midzovic@pr.ac.rs, acucrent Ha [IpaBHOM (akynteTy YHUBEp3UTE-
ta y [Ipumrunu ca npuBpeMenuM ceauiuteM y Kocosckoj Mutposuiu.

“Pan je mpumsben 3. 12. 2022, uzmemena Bep3uja paja gocraBibena je 3. 3. 2023, a
npuxBaheH je 3a o0jaBipuBame 15. 3. 2023. ronune.
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METOJa, aHaJIM3MpakEeM pe3yiraTa JOOWjeHHX MyTeM eMITUpH]-
CKOT' HCTPa)KHBama U Cy[CKe Mpakce, ayTopka he y paay H3I0KUTH
yo4eHe MpobiieMe Be3aHe 3a TPECHYTHO PEeryliicambe HABEJACHUX HH-
CTUTYTa U NpeJoKuTH Moryha peiema de lege ferenda.

Kawyune peuu: noBpena panHe obaBese, HEMOIITOBAKE PalHE
JTUCHUILUIMHE, AUCHUIUINHCKA OATOBOPHOCT, TUCHUIUTMHCKU MOCTY-
MaK, OTKa3HH MMOCTYIIaK

YBOJHE HAITOMEHE

Omuty 1 nocebaH pekUM pajHOT OJHOCA CaJpIKe PA3IUYUTE CHCTEME
MPaBHUX HOPMHU KOjUM C€ pETyJIMIIe pagHa AUCLHUIUINHA U ypehyje mucnu-
TUIMHCKA OAITOBOPHOCT Ha pajly U y Be3H ca paJioM, Kao U MOCTyIaK yTBpuBama
JTUCHIUIUINHCKE OJTOBOPHOCTH M M3PHUIIAE CAHKIH]ja 3a TIOBpeny ucrte. Jok cy
y TO0CE0HOM pEeXHMY paJHOT OJHOCA AWCIUILTMHCKA OITOBOPHOCT M TUCIIH-
IUTMHCKY MOCTyTaK ypeheru moceOHuM 3akoHuMa (lex specialis), kao moceban
MPaBHU HHCTHUTYT, Y OIIITEM PEKUMY PaTHOT OJHOCA PETYIHCAHHU Cy 3aKOHOM
0 pamy' u TO, y OKBUPY MHCTHTYTa MPECTaHKa pajHOr ojHoca. [locrasiba ce
nurame: Jla Jn je 0BOM MHCTUTYTY MOCBENEHO JIOBOJBHO NMaXKIe Of CTpaHe
3akoHoxaBua? Jla nu je oBa oOmacT ypeheHa y Mepu y Kojoj je TO moTpeOHO
WIN Cy 3allOCJIEHH y OIIIITEM PEeXHMY PaJHOT OjHOCca ocTaiu yckpahenu 3a
aJeKBaTHy 3aIITUTy? OArOBOpPH Ha OBa MUTamAa, NPE CBETA, 3aXTEBajy KOH-
LeNnTyallHy aHajHu3y M0jMa AMCIMIUIMHCKE OATOBOPHOCTH, NHCIHIUIMHCKOT U
OTKAa3HOT MOCTYIIKA, KA0 U HOPMATHBHOIPABHO, YIIOPEAHONPABHO U EMITHPH]-
CKO HCTpakMBame unje he pesynrare ayTopka y pagy U3IOKUTH.

Pan je koHIMNUpan y TpH jgena. Y MpBOM M JIPYTOM JeNy paja U3JI0XKeH
j€ TEOpHjCKOTIPAaBHU OKBHP HaBEJCHUX MHCTUTYTA Y3 TIOCEOHY MaKHky MOCBE-
heny muxoBom MelyycoOHOM oxHOCy. [lopeheme paHuje 3aKOHCKE peryinaTuBe
ca TIO3UTHBHOIPABHUM ofpendaMa JJONPHUHOCH TIIOTITYHHjEM pa3yMeBamy
npeaMeTHe MpoOieMaTuke y3 yKasuBame Ha pelieha YHOPEeTHOT IpaBa Kao
Moryhy mHcIupanujy 3a yHanpeheme gomaher 3akonogasctsa. Tpehu, HajouT-
HUJU [1e0 pazia, OMHOCH C€ Ha EMITUPHjCKa MCTPAKUBAKka YHjH j€ IIJb Jla Ce
TOTIPHHECE MOTIYHOM pa3yMeBamy MoTpede ma ce aJeKBaTHO ypene WHCTH-
TYTH JOUCHUIUIMHCKOT M OTKAa3HOI MOCTyIKa. METOmu MOMmyT HpPOAyOJbEHOT
UHTEPBjya, aHAJIN3a HHTEPHET aHKETe U CYJCKUX mpecyna he Outn kopunrheHu
Kako Ou namu onpeleHe 3akibydke KOjU ce THUY ITIOCTaBJbEHE XHIIOTE3e Jia

' V.o un. 179. u 179a 3akona o pany, Cuyocbenu cnacnux PC, 6p. 24/2005, 61/2005,
54/2009, 32/2013, 75/2014, 13/2017. — onnyka YcraBHor cyna u 113/2017. u 98/2018. —
AyTEHTHYHO TyMauerhe.
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yTBphUBame OJTOBOPHOCTH 3allOCICHHX 3a Hajo30WMJbHHU]jE MOBpENE PaJHUX
obaBe3a W HEIMOIITOBAE pajJHe AMCIHUILIMHE ¥ OCTYIIKY JaBamba 0TKa3a yro-
BOpa O pady HHje oxroBapajyhe pemieibe. Y HUJbY 3alITHTE TpaBa 3arioCICHUX
W TIOIITOBaA Hauena in favor laborem HEONXOMHO je Ja aohe 1o U3MeHa U
JIOTTYHE 3aKOHCKHX oJipeada W JeTalbHUjer peryiucama MPeIMETHUX HHCTH-
tyta. OOpaja jeHe OBaKBE TEME MOXKE UMATH JIajbu JONPHHOC Y HHULIUPABY
yCBajarba aJlcKBaTHHje peryjiaTHBe, I Ce yKa3WBameM Ha IOjeJMHE HElo-
CTaTKe U MPOIYCTE Yy MO3UTUBHOIPABHOM OKBHUPY, MO3UBAEKEM Ha YIOPEIHO
paJiHO TPaBO U pe3yiiTare JOOHjCHE EMITHPH]CKIM HCTPAXKUBAKHEM, TIPEITIOKE
u oxarosapajyha peuiema de lege ferenda.

KOHIENIINJA JUCIUIIJIMHCKE OAI'OBOPHOCTH
N JUCOUITIJIMHCKOTI ITOCTYIKA
Y AIOMA'REM PAJJTHOM IIPABY

Pagno mpaBo je onm cBOjuX moueTaka OWIIO KOHIIEHTPUCAHO HA YCIO-
CTaBJbAE CTATyca 3allOCICHOCTH Kao KJBYYHOT (haKTopa OKO KOjer cy
ce pa3BHjayia MpaBa 3aMOCICHUX, Ca HUJbEM Ja Ce Ha Ta] HAYMH U3PABHAjy
CKOHOMCKa M COLMjaliHa HEjeJHaKOCT Y paJHOM OJIHOCY, CBOjCTBEHE TOj
rpanu mpasa.” Hejenrakoct m3mel)y 3amocieHOr W IMOCIOmaBIia MOCTOjH IO
camoj TIPUPOJM PAJHOT OJHOCA W OHa ce Hayiasu mehy OMTHUM elrleMeHTHMa
pamHOr OIHOCAa M CMaTpa ce KJbYYHHM KPHTEpHjyMOM 3a oapehuBame Tora
Jla JM Ce HEKO JIMIIe Hala3u y pagHoM ofHocy.’ Mako je paj Kao LeHTpajHa
W Haj3HAYajHUja aKTUBHOCT KaKO 3a MOjEAMHIIA, TAKO M 3a JPYIITBO, MpeBac-
XOJIHO 3aCHOBaHa Ha c000AM, OHA y ceOM CaApPKU AUMCH3U]Y ITUCHHUILTHHE
u npucwie. Crora, moapeheHocT 3amocieHor mociuomaBlly MOIpasymeBa Ja
MOCJIOAABAIl HA Pa3IMYUTe HAYWHE, JUPCKTHO WM HHIUPEKTHO, KOHTPOIHILE
HA4YMH, caapiKaj, BpeMe, YCIOBE U APYre aclekTe o0aBibama pana, kopuctehu
Mopel HOPMATHBHE U YNpaB/bauke, W CBOjy IHMCIMIUIMHCKY Biact.* Mely-

2V Benrujckoj TEOpUjH pasHO MpaBo ce AchUHHINE KAO CKYN HOPMH KOjUMa Ce
ypebhyje moapehenu pan, pan mox Bramhy nmocnozxasna. V.: Humblet, P., Rigaux, M. (2004).
Sous la direction de Apercu du droit du travail Belge. Bruxelles, 15.

3 Jamapesuh, C. (2015). Ypeheme pamnor ogroca y CpOHju Y KOHTEKCTY HOBHX
OKOJIHOCTH Yy CBETy pana. 30opuuk paoosa IlpasnoZ gaxyritieiia Yuusepsuiteitia y Hosom
Caoy. 49 (3), 1066.

4 Kako je 6utHO o0esiexje WHIMBHUIYAIHOT PAIHOT OJHOCA JIMYHO mojapeheHu paj
MOCTOjM ¥ YATaB HU3 Je(hUHUIN]jA KOje TOAPa3yMeBajy da PagHO MPaBO jeCTe CKYIl HOPMH
koje ypelyjy yroBopuu pan nox eiamhy nocionasua. Kalleberg, A. L. (2009). Precarious
Work, Insecure Workers: Imployment Relation in transition. American Sociological Review,
74 (1), 341.
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THM, HEOTXOJHO j€ yKa3aTH Ha TO Jia BPIICHE IMCIHUIUIMHCKE BIACTH MOXE
OUTH 3J10yNOTPeOJHEHO U KOPUIITNEHO KAa0 CBOjeBPCTaH MPUTHUCAK TOCIOaBIA
Ha 3aIl0CIICHOT, cTora OM y IUJbY CIipedaBarmsa 37omnorpede Tpebaio mpedy-
3etd oapeljeHe HOpMAaTUBHONpPABHE MeXaHHU3Me. AKO je paj OCHOB OIICTaHKa
YOBEKa WM JIPYIITBEHE 3ajellHUIle, OHJA je JUCIUIUTMHCKA OJTOBOPHOCT €CEeH-
[{jajaH ¥ jedaH OJ Haj3HAuajHUjUX BUIO0BA OJTOBOPHOCTH a TUCIMILIMHCKA
BJIACT IMOCJIOJABIIA — CETMEHT KOju OM MpaBHUM HopMmama Tpebano na Oyne
perynucaH Ha oaropapajyhu HaunH. PaHujuM pajiHONpaBHUM 3aKOHOJABCTBOM
MMOMEHYTH MHCTUTYTH OWITU Cy JIeTaJbHHjE peryiucanu, Mel)yTum, O3UTUBHO-
MPaBHO 3aKOHOJIABCTBO Y TOM IMONIIEy UMa onpeleHa ofcTynama U 9uHH ce Ja
MMOCTOjH HEOMXOJAHOCT HBUXOBE pedopme.

Pa3Boj koHuenTa IMCUUIIMHCKE OATOBOPHOCTH
y nomahem pagHoM mpaBy

JHCIIUIIITHHCKA OTOBOPHOCT Kao MoceOHa BPCTa MpaBHE OATOBOPHOCTH
MOCTOjU Y CBUM MHCTUTYLIMjaMa Kako Ou ce 00e30eq1I0 MOIITOBake YHYTpa-
IIKBET pefia u nmopeTka u omoryhmio GpyHKIMOHKHCake mporeca pana.’ OHa ce
3acHHUBA Ha MTOBPENIHU IMOCCOHUX paBUIIA MIOHAIIAKA, KOja CYy pe3yiTaT morpede
pajiHe TUCHUIUIMHE, KOJUX OH 3arociieHH Tpedao fa ce mpuap:KaBa Ha paay U
y Be3u ca pagoMm. Mehytum, mpema OcHOBHOM 3aKOHY O paIHUM OTHOCHMA U3
1965. rogune,® pagHa nucUUIUIMHA HUje Ouna peryaucana. Pasnor Tome OHiIo
je jayame caMOyTpaBJbamka PaJHUKA y PAJHO] 3ajeHUIN KOja MHCIUPHIIE U
3aKOHOJABIIA []a YKH/A CBE IIITO UMa CITUTET JUCLIUILTHHCKOT: perpecuje, Ka3He.
OH yBOJM CHCTEM Ca MOPAJIHHUM JI€jCTBOM, TZI€ PEIPECHjy 3aMemyje CBECT
0 I0OpOBOJPHOM HM3BpIIABAKY pamHUX TyKHOCTH. HakoH 3akoHa O pajgHuUM
ogHocuma u3 1967. ronune u 3akoHa 0 MehyCOOHMM OfHOCHMA pajHUKA y
YAPYKEHOM pajy, TeK 3aKOoH O yApy:KeHOM pajay’ Bpaha y paaHO 3aKOHOaB-
CTBO TI0jaM paJHe TUCHHIUIMHE W aTpHOyT ,,JUCHUIUIMHCKH Kao mpedukc 3a
OJITOBOPHOCT, MOCTyNaK, opraHe u mepe. Mctu cinydaj 6uo je u ca xacHHje
YCBOjEHIM 3aKOHHMa y OONacTH paxHOT OXHOCA jep Ce cMaTpayio Ja cy ce
JIHUCUUIUIMHCKA OBJamhierha BpUIMia y UMe ApyliTBa M apkase.’ BpemeHom
Jlolla3u 1o peadpuMairje YroBOpHE MpUpPOJIe paaHOT OJHOCA, Koja ce Oa3mpa
Ha CXBaTamy Ja Ka)KImaBare 3aM0CICHOT 3a MOBpeAe pagHuX obaBesa Mpej-

5 Riviero, J., Savatier, J. (1987). Droit du travail. P.U.F. Paris, 198.
¢ Cnyorcoenu nuciu COPJ, 6p. 17/65.
" Cnyorcoenu nucia COPJ, 1976.

8 Kosauesuh, Jb. (2015). Vpehupame AUCHUIUIMHCKE OJrOBOPHOCTH Y OKBHPY HH-
CTHTYTa NPECTaHKa PaJHOT OJHOCA, 0COOEHO HOMOTEXHHYKO MM KOHIIEIIIHjCKO PelIeHe Y
cprickoM 3akoHy o pany. /lpasna pujeu, 42, X11, 510.
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CTaBJba jelaH aCIIeKT MOCJIOAaBUYEBE BIACTH KOja M3BHPE M3 YrOBOPa O pajy.
[Ipema oBOj KOHIENIHUjHU, MOCIOAABAIl OM Tpedalo Ma KaKmkaBa 3aIloCIICHE
caMo y OHOj MEpH Yy KOjOoj MMa MpaBo Jia OpraHusyje muxoB pair’ Mely-
THM, TIOCIIOJABIM Ce HE YCTEeXKY Ja BpIIe MHOTO Behw (akTHUKH yTHIa] Ha
3aroCiIeHe HEeTo MITO UX MPaBoO Ha TO oBjamihyje, MTO 3aXTeBa OAroBapajyhy
3aKOHCKY peakiyjy.'’ Mako je To 01 BEJIHKOT 3HauYaja, O3UTHBHOMPABHU 3aKOH
0 pany He ypelyje M3pHUYHMTO paJHy AUCIMIUINHY, HUTH MOCIOABIHN CTBAPAjy
TaKBe yCJIOBE paja (CpelcTBa MOTHBAIM]je, CTUMYJIAHCH pajia) Koju omoryha-
Bajy Z1a Ce 3al0CjIeHN y paay J0OpPOBOJBHO MOABPTHE PAIHOj AMCIIUILIHHH. !
VY onmHOCYy Ha mocebaH PEeKUM PaJHOT OJHOCA, Y KOM je OBa Marepuja
IeTaJbHO peryjircaHa, 3akjbydyje ce lla Cy 3allOCICHH Yy OMINTEM pPEXUMY
pazHOT OIHOCA JOBEICHH Yy HEIOBOJFHUJH IIOJIOXKA] Y OTHOCY Ha JAp)KaBHE
CITy’)KOCHUKE KOJH Y)KHBAjy HH3 TapaHTHja y AUCHUILIHHCKOM MOCTYIIKY.
Haume, panujum pagHonpaBHUM 3akoHOIABCTBOM PenyOnuke CpOuje aucuu-
IUTMHCKA OATOBOPHOCT y OMINTEM PEKUMY paJHUX OJHOCA Omia je JeTasbHO
perymucana. [IpenusHuje pedeHo, mociemby 3aKOH O paay KOjU je caapikao
KOMIIJIETHE MaTrepHjajHe M IpoleaypalHe HOpME O JUCLUILIMHCKO] OJro-
BOpHOCTU U yTBphuBamy ucTe OMO je 3aKOH O pagHUM ofgHOcHMa u3 1996.
roguHe. Taj HamyIITeHW KOHLENT, ,,KIACHYHO JMCLMIUIMHCKO cyheme 3a
JUCHUIUIMHCKO JEJI0™, MPBU IyT j€ JOBEACH Yy MUTAHkE JOHOIICHEM 3aKOoHa O
pany u3 2001. romune, jep y BEMy HHUje IOCTOjala HHjeaHa oApenda o AUCITH-
IJIMHCKO] OJITOBOPHOCTH 3arocieHuX. TakBa KOHIEMIMja MPUMEHECHA je U
MIPUJIMKOM JIOHOMIIEHa 3akoHa o paxy 2005. roqune. U mocnenmsuM n3MeHama
U gomyHama Tor 3akoHa on 2014. roguHe CTBapH Cy HE3HATHO MPOMEHEHE. 2
CBe HaBeJeHO MMa 3a pe3y/TaT Ja ce HOBHjHM 3aKOHOIABCTBOM IIpakca ype-
huBama IMCIUILTUHCKE ONTOBOPHOCTH 3HATHO CMambyje Ma ce yTBphHBame
JUCHHUIUIMHCKE OJTOBOPHOCTU M BONCH:E JUCIHUILIMHCKOT MMOCTYNKA CBOAM HA

¢ Savatier, S. (1982). Pouvoir patrimonial et direction des personnes. Droit social,
3; Treu, T. (2007). Labour law and industrial relations in Italy. Kluwer Law International
Alphen aan den Rijn, 70.

10 Kosauesuh, Jb. (2014). KibyuHe HOBHHE 3aKOHA O pajly U BHXOB ratio legis. Ilpa-
60 u fipuspeoa, 10—12/LI1, 190.

" Tinti¢, N. (1972). Radno i socijalno pravo, knjiga prva. Radni odnosi II. Zagreb:
Narodne novine, 578.

12 KoBaueswuh, Jb. (2008). /IuciuIuIMHCKa BIACT MOCIOAAaBLA U beHe rpanuue, /Ipa-
60 u fipuspeoa, vol. 45, 6p. 5-8/2008, 1059; Ilpema 3akoHy o ympyxkeHoMm pany (1976)
3a yTBphHBabe AUCLUIUIMHCKE OJTrOBOPHOCTH OMJIA je HaJJIeXHa AUCLHUIUIMHCKA KOMUCH]a
a y JIpyroM CTEIeHY, Y IOCTYIKY I10 IPUTOBOpPY, APYroCTeNeHa AUCIHIUIMHCKA KOMHCH]a.
ITocTojana je ymMemaHocT u yuenrhe CHHANKATa Y JUCHHMIUTHHCKOM MOCTYTKY. Kao jenHa ox
XHIIOTE3a Y OBOM pajy, Koja je U paHuje NoTBpleHa o cTpaHe MHOTUX ayTopa y pomahem
paJHOM IIpaBy, jecTe M HENOCTOjarhe HHTEPHE 3aIITHTE Kao U moTpede 3a leHnM BpahameM
Kao M JIBOCTETICHOCTH Y OJUTy4YHBambY.
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ckpalieHn MoCTymak, CyMHpaH y T3B. OTKa3HOM moctyriky."? Hacympor Tome,
3aKk0H 0 [Ip)KaBHHM CIIy>)KOGHHIIIMA caapu OpojHe onmpenbe mocsehene
JUCHHUIUINHCKO] ONTOBOPHOCTH JAP)KaBHUX CIYKOCHHMKA M MpaBUiIa ,KIachu4-
HOT' JTUCIUTUIMHCKOT MOCTYIKAa* Kao W MpoIlleJypajiHa MpaBuiia Kpo3 Koja ce
oJIBHja ,,TUCIUILTUHCKO cyheme 3a muciuruimHcko neno. OcuM Tora, HhUMe
cy ypeheHa u mpormecHa muTama Koja ce OZHOCE Ha IMpaBHJA MOKpPETama M
Boherba MUCIMIUIMHCKOT MOCTYIKA, YIUC JAUCHHUILIMHCKE Ka3HE y KaJpPOBCKY
EBHJICHIIN]Y U BbeHO Opucame.'* 3akoH ce Takohe ,,0aBu yrBphuBameM ycioBa
JIUCITUTTHHCKE OJITOBOPHOCTH 3amocieHuX, ypehyjyhn TuCIUIIHHCKY MOCTY-
maK, rapantyjyhu 3amocieHnMa MUHHMYM IIPOLECHUX IIpaBa, Kao IITO Cy
MpaBo Ha on0paHy, IIPaBO HA MPABHO CPEICTBO, IIOMON CHHAMKATA UT/.

KonuenTt aucuunmJInHCKOT MmoCTynmkKa y nomahem PaaHOM npaBy

JMCUMIIITMHCKY NOCTyNaK Kao CBOjeBpCcHU due process of law y marte-
pPUjH AUCHUILIMHCKOT PAIHOr IpaBa, Tpeda Ia MpyKH 3alITUTY 3aroCICHOM
0/ HE3aKOHUTOT IOCTyMarka MOCI0AABIA, OJHOCHO O 3JI0yrnorpeda Auciu-
IUIMHCKUX OBnamfieha AUCHUIUTMHCKOT opraHa.’ Kao mocrymak y kom ce
yTBphyje OArOBOPHOCT 3alOCICHOT, TUCHUIUIMHCKHU MOCTYIaK Ou Tpebayo na
MoJIpa3yMeBa: YIo3HABAKkE 3allOCIEHUX ca MpaBWIMMa MOCTymKa (HIp. o0ja-
BJbMBAKEM IIpaBHJIa y HpPOCTOpHjaMa IOCIOAaBIA)'®, cTBapame ycioBa 3a
NIEIIOTBOPHO OCTBApUBAKE FUXOBOT IIpaBa Ha OA0paHy, IPaBo Ha MPUTOBOP U
obaBe3y [I0CTaBJbaba yII030PeHha CUHIUKATY!” 1 yTBph)HBakbe KPaTKUX POKOBA
3a NOKPETAKHC NUCHUINIMHCKOT MMOCTYNIKa U U3PpULakhC TUCITUIITIMHCKUX MEpa.
HujenHo on HaBeleHUX TpaBa HHJE ,,y TIOTIYHOCTH ypeheHO CPIICKUM MO3H-
THUBHOIIPaBHUM 3aKOHOM O pamy, Oyayhw na ce 3akoHOIaBall HHjE YIIyCTHO Y

13 Kosauesuh ITepuh, C. (2020). OAroBopHOCT y pagHOM OJHOCY — OCOOCHOCTH [IH-
CIMIUIMHCKE OITOBOPHOCTH y ONIITEM U MOCEOHOM PEXHUMY paJHUX OAHOCA. 360pHUK pa-
oosa I[lpasnoZ axynitieiia y Huwy, (89), 285.

¥ Yn, 107. u namwe, 3aKoH 0 IpKaBHUM ciyxOenuumma. Cuyocoenu Znacnux PC,
6p. 79/2005, 81/2005, 83/2005, 54/2007, 65/2007, 116/2008 104/2009, 99/2014, 94/2017,
95/2018, 157/2020, 142/2022.

1S Wedderburn, L. (1987). The Worker and the Law. London: Penguin Books, 191.
Hag. mpema: Jlybapaa, B. (2020). Paono ipaso, paciipasa o docitiojancitiey Ha paody u
coyujannom oujanoZy. beorpan: Ilpasuu dakynrer Yuusepsurera y beorpany. Ilenrap 3a
M37IaBallITBO M HH(pOpMHCamke, 657.

16 International Labour Conference. 67th Session. (1981). Report VIII (1). Termina-
tion of employment at the initiative of the employer. Geneva: International Labour Office, 31.

17 Bamtura 3anocieHux Tpeba aa Oyiae mpuMar 3aro je BeoMa OWTHA yiora yapy-
xemwa 3amocienux. V.: Adlercreutz, A., Nystorm, B. (2015). Sweden. The Hague: Wolters
Kluwer, 30.
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ypehuBambe AUCHUILTHHCKOT mocTymka.'® CThye ce yThcak 1a je mpema Baxe-
hum oxpendama 3akoHa O pany, IUCIHMIDITMHCKU MMOCTYIIAK CBEICH HA OTKA3HU
MOCTYMaK y KOM C€ 3a0CICHOM H3pHUYy AUCHUILTHHCKe Mepe.'? Baxehu 3akon
0 pajly He CIIOMHI-E YaK HH 3aXTEB 32 IMOKPETahe AUCIHUIUIMHCKOT TTOCTYIIKA,
Beh camo yro3opeme Koje y MUCMEHOM OONUKY Tpeba JOCTaBUTH 3amociie-
HOM.?® DaKTHYKH, TOCTOjU jefaH CKpaheHU AUCIMIUIMHCKU MOCTYIAaK KOjU Ce
CBOJIM Ha TpOIeypaHy 00aBe3y MoCio/aBlia Jia pe 0TKa3a yropopa o pajay
3aI0CJICHOT TMCAHKUM ITyTEM YII030pY Ha TIOCTOjambe Pasiiora 3a 0TKa3 yropopa
0 paImy W Ja My OCTaBH POK OJf OCaM JaHa Jla ce M3jacHH, Kao U Ha oOaBesy
MOCJIOJaBIa Jla Pa3MOTPU MHUIBEHE CHHIMKATa, YKOJIHUKO Ta 3aroCiIeHd
noctau. CTora OTKa3HH IOCTYIaK MOXKEMO J1a KBATH(UKYjEMO Kao ,,crienudu-
YaH JUCHUILITMHCKY mocTynak™. Pesnmupajyhu nznoxeno, tpebda noasyhm na
3axoH o paxy n3 2005. roguHe yTBphyje U3PUUIUTO MOCTYMAK OTKa3a yroBopa
0 pamy Ol CTpaHEe ITOCIONABIA, ald He ypehyje IUCIUIUTMHCKY OATOBOP-
HOCT, JUCHHUIUIMHCKH TOCTYIaK, JUCIUIUIMHCKE Mepe, opraHe U Jpyra OuTHa
MUTamka Be3aHa 3a OBe MHCTHTYTE.”! YIpKoCc KpUTHKaMma koje cy yrnyhuBane
PaHUjUM MPOIUCHMA O JUCIUIIIMHCKO] OJITOBOPHOCTH, TAKO HPOITUCAH TTOCTY-
MaK Tpyao je BUIIM HUBO 3AIITHTE 3AIIOCICHUX Yy OIIITEM PEXUMY PAaTHHUX

18 JIMCUMIIIHHCKA TIOCTYIIM Cy 3aCHOBaHH Ha WICjH 1a CAHKIMja IUCIHIUTHHCKOT
oTka3za He Tpeda ja Oyne npuMemeHa ako Huje npaheHa MoCTynkoM Koju Tpeba ja ocurypa
TO Jla paJHUK MMa IIpaBo Ja ce OpaHM WM Aa CaHKIHja Oyje cpa3MepHa HEroBOM ITOHAIIA-
wy”. International Labour Conference. 82nd Session. (1995). Protection against unjustified
dismissal. Geneva: International Labour Office, ct. 152. y: KoBauesuh, Jb. (2015). Ypehu-
Barbe JUCHUILIMHCKE OJ'OBOPHOCTH Yy OKBHPY MHCTHTYTa INpECTaHKa PaJHOI OJHOCA, OCO-
OCHO HOMOTEXHHYKO MJIM KOHLETIIMjCKO PEIICHE y CPIICKOM 3aKOoHY 0 pany. Ilpasua pujeu,
42, XII, 511.

19 Kosauesuli, Jb. (2012). IIpecranak pagHOr 0fHOCA K0 JUCIHUILUIHHCKA Mepa y OIl-
LITEM PeXUMY PafHHUX onHoca. Kasuena peaxyuja y Cpouju. Jpyru neo. IlpaBHu dakynrer
Vuusepsutera y beorpany, 225; Koauesuh Ilepuh, C. (2016). Otka3 ox cTpaHe nociaonas-
ua. Ilpaso u fipuspeda, 4—6, 643.

20 MBomesuh, M. (2013). OTka3 yroopa o paay Oj CTpaHe MOciIoaaBia. 300pHUK
panoBa 3awitiuitia fipasa y obnacitiu pada. beorpan, 319; Jlydapaa, b. (2020). Paono ipa-
60, paciipasa o0 0OCTOjaHCligy HA paody u coyujartnom oujaroly. beorpan: IlpaBau ¢aky-
TeT YHuBep3ureta y beorpany. LlenTtap 3a nznasamrso u uHpopmucame, 660.

2! YeraBHU CyA je, olemyjylin 3aKOHHTOCT ofpeaada KOJIEKTUBHHUX YroBopa O paiy
U TpaBUJIHUKA O pajy Kojuma cy ypeheHa murTama JUCHUIUIMHCKE OJrOBOPHOCTH, 3ay3€0
CTaB Jla CE OINIUTHM aKTHMa HE MOTy ypehuBaTH IMCLHMIUIMHCKA OJrOBOPHOCT, OPraHH W
Mepe, ¢ 003UpoM Ja 3aKOH 3a To HHUje ocTaBuo Moryhnoctu. Onnyka Ycrassor cyna PC,
1V-213/2004 ox 23. jyna 2005, Cayoacoenu enacuux PC, 0p. 68/2005. n Omryka YcraBHOT
cyna PC, 1Y-494/2004 oxn 14. jyna 2005, Cuyoc6enu nacnux PC, 6p. 68/2005. Mehytum,
HaBezieHO cxBarambe YC je 3Haumio cBoleme NUCHUINIMHCKE BIIACTH MOCIONaBlA HA Hhe-
ToBy BiacT ormymrama. C 003MpoM Ha TO Ja je y Mpakch MOCTojana moTpeda 3a MeXaHu-
3MHUMa KOju OU CIIPEYnIIn 3J10ynoTpedy MOCI0AaBUeBHUX JUCLHUIUIMHCKUX oBiamihena, 3aKo-
Hozasar HoBenoM u3 2014. roxune ,,IOTBphyje Ja AUCIMIUIMHCKA OATOBOPHOCT MOCTOjH.
V.: KoaueBuh, Jb. (2015). Op. cit., 511.
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onHoca. TpeHyTHO 3aKOHCKO pelleie OTBapa MUTame yckimahenoctu ca mehy-
HApOJHHUM CTaHAapIUMa paja, MpaBo Ha OAOpaHy 3alloCIeHOr U MOTYhHOCT
BOlera pacmpaBe mpel AUCHUIUTHHCKUM OpraHoM.” ¥V ckiaay ca HaBeACHUM,
cxonno Konsentju MOP 6p. 158 o mpecTanky pagHOT OJHOCA HA HHUIIN]aTHBY
MOCJIOAABIA,” YHILEHHUIIE O OTKa3HOM pa3jiory Mopajy OuTH BasbaHe (wi. 4),
ompaBraHe, a Aa OM ce JOIUIO IO TaKBOT KBAJIUTETA YHI-CHHIIA MOCIOAaBAIl
je MOpao NMPHUMEHUTH HEeKH IOCTYIaK 3a YTBphUBame HHUXOBE UCTHHUTOCTH.
EBunieHTHO je n1a je 3aKoHOoaBal] HopMama 0 JOCTaBJbamky MUCAHOT YIO30PeHha
U pasMaTpamky MHIUBCHA CHHANKATAa 33J0BOJEHO ,,IOBU IIpar craHmapia
u3 wi. 4. Konsennuje O6p. 158/1982, u y nBa npaBHa Kopaka CHUMILTH(HKO-
BaO II€0 jeJaH 3a0KPY)KEHH CHCTEM IIOTITYHHje PEryJHCcaHOr JUCIHIUTMHCKOT
MOCTYTIKA, KJIACHYHOT MOCTYyNKa Kakas je 1o 2000-ux mo3HaBajo HaIle paj-
HOMPABHO 3aKOHOIABCTBO.2* Auh, ca Apyre cTpaHe, HUCY MPOIKCaHa OCHOBHA
Hayena MUCIHMIDITMHCKOT MOCTYIIKA, OTPAaHMYEHO je yduemrhe 3armociieHor, HICY
My Hpy’KeHe HEeOIIXOHEe MPOLECHEe TapaHIltje, a BeJIMKa MaHa je U HeJoCTaTaK
JIBOCTEIICHOCTH Koja OM oMOryhmia HHTepHY 3aIlITUTY KOA MOCIOABIa, KaKkBa
MOCTOjH Y TIOCEOHOM PEXHMMY pamgHuX oxHoca. KoHkpeTHo, 3akoH O IpkaB-
HUM CIY)XOCHUIIMa PETYIHUIIe CeKCIUTMIUTHO JUCHHUILIHHCKY ONTOBOPHOCT
JpKaBHHUX CIY)KOGHHKa M ca MaTepHjaHOT M MPOIECHOT acleKTa — Peryiuiie
MHCTUTYT JIUCLHUILIMHCKE OATOBOPHOCTH, DPEryJHIIe JUCHUIUIMHCKH IOCTY-
MakK KOju ce OJ[BHja Ipell NTUCIUIUIMHCKAM OpPTaHOM, Kpo3 ¢a3ze: MOKpeTame
MOCTYTKa, BOhEHmE MOCTYIIKA, YCMEHY pacIpaBy, 3allICHHUK, TBOCTCICHOCT
OJUTyYHBamha, IPABO Ha KAIOY, YIaJbEhe ca pajaa, U3PHIAKE CAHKIIN]E, TTOTOM
W €BUJCHIIM]Y M3PEUCHHUX CaHKIUja, OpHcame UCTHX U cl. Boheme nuciu-
TUTMHCKOT TIOCTYIKa 32 JIAKIIE TIOBpe/e AYy>)KHOCTH 3acTapeBa MPOTEKOM jeTHe
TOIMHE Off MOKPETama TUCIUTUIMHCKOT TTOCTYIKa, a 33 TEXEe MOBPEIC JTy>KHO-
CTH TPOTEKOM [BE TOIWHE O] MOKpeTama AUCIHUILIMHCKOT TOoCTymka. Kako
je Beh pedeHO, AMCHMINIMHCKU TOCTYIaK BOJH ce Ipema ofpendama 3akoHa
0 JpKaBHUM CIyxOeHUIMMa, 3akoHa O TMONHIHWjH, 3akoHa o Bojcum a Ha
MUTama Koja luMe HUCY ypeleHa HaBeJIeHUM 3aKOHUMa, IPUMEBYje ce 3aKoH
0 OMIITEM YIPaBHOM MOCTYIIKY.

2 V.: Yn. 4. u 7. Kousennmje 6p. 158. 0 mpecTaHKy pagHOr OJHOCA HA WHHIIH]aTHBY
nocrnonasia, Cnyocoenu aucii COPJ — Mehynapoonu yZosopu 6poj 4/84. u 7/91; noce6HOj
3aIITUTH 3aMI0CIICHUX AONPUHOCH U Ipakca EBporickor cyrna 3a Jby/cka Ipasa MpoLupy;jy-
hu nomen mpumene 4. 6. o mpaBy Ha mpaBu4HO cyheme. V.: Sanders, A. (2010). Article 6
and workplace disciplinary procedures. Industrial Law Journal, No 2, Oxford, 172.

2 Cyorcoenu aucii COPJ — Melynapoonu yZosopu, 6p. 4/84.

24 Kosauesuh ITepuh, C. (2020). OAroBOpHOCT y pagHOM OJHOCY — OCOOCHOCTH JIH-
CIUIIMHCKE OITOBOPHOCTH y OIMIITEM U MOCEOHOM PEXUMY PaJHUX OAHOCA. 300pHUK pa-
oosa I[lpasnoZ ¢axynitieiia y Huwy, (89), 291.
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TEOPUJCKH OKBHUP OTKA3HOI IOCTYIIKA
Y PAJHOM ITPABY PEIIYBJIIUMKE CPBUJE
N OJABPAHUM CTPAHUM AP KABAMA

JAMCHUNIIMHCKH Pa3JI03| 32 MpPeCcTaHAK PaJHOr OJHOCA
y nomahem npaBy

VY nomahem pasHOM IIpaBy pajHU OAHOC Hajuenthe nmpecraje 300r JuCIH-
IUIMHCKUX pa3jiora W TO: MOBPEAa pamHuX obaBe3a M HEIMOIITOBAKA PaHE
JUCIUILTAHE. AJIM OTKa3 Kao HajTeka JUCIUIUIMHCKA CaHKIUja Ou Tpebayio
Ja Oyze pe3epBHCaH camo 3a MoBpe/e paJHuX o0aBe3a U HEIlOLITOBAKE PajHe
JHMCHUIUIMHE KOje Cy TAKBE TeXKUHE U Ca TAKBUM IMOCICAMUIAMA [Ia OTIPABIaBajy
npecTraHak pajaHor opHoca.” Hanwme, 1a Ou ce 0TKa3 yroBopa o pajy CIpoBeo
Ha TPOIMUCAH HAYUH, OH Mopa OUTH He caMo ompasiaad Beh u 3akonut. CxomaHO
nomenyToj Kousennju MOP Op. 158 o npecTanKy pajHOT OlHOCA Ha HHHUIHU-
JaTMBY TIOCJIOJABIIA, YHHCHUIIE O OTKa3HOM Pa3JIory MOpajy OuUTH OIpaBaaHe,
4YeMy MPETXOJU U MOCTYIAaK yTBp)HBaba lbUXOBE HCTUHUTOCTH.”® Y TBpluBame
MOCTOjarba OTKa3HUX pasiiora 300r MOHAIlamka 3arMoCiACHOr U MOBPEAe pajiHe
JUCHUIUIMHE C€ BPIIA Y OKBHPY OTKAa3HOI MOCTYIKA IITO MPEICTaBJba CBO-
jeBpCTaH ,,CyMapHH TUCIUIUIMHCKH MocTynak™.?’ 3akoHOHO/AaBall Kao jaa je
HAMmycTHO ypehuBame AUCIUIIMHCKE OATOBOPHOCTH U MOCTYINKA 300T HACTO-
jama Ja Cydoy INpeIyCcTH pellaBame CIopoBa U na ce cdepa pama ociaodomu
0/l KOMIUIMKOBAHOT, AyTrOr W CKYyNOT JUCHUILIMHCKOr moctymka.” IMTocrymnak

% Henanuh, B., be30paauua, P. (2006). JMCUHMILTHHCKA OATOBOPHOCT y 3aKOHY O
paxy ¥ ONIITHM aKTUMa Tociopasua. /lpasuu ungopmainop, beorpan, 6, 50; Ypaapesuh,
b. (2014). ducuumninHCcKa OATOBOPHOCT 3aIOCIEHUX Y CBETITY HOBUX 3aKOHCKHX pelIeHa.
Paono u coyujanno iipaso, 1/XVIII, 199.

Kosauesuh, Jb. (2014). CkpuBIbeHO HOHAIIAKE 3aI0CICHOT M OTKa3 YroBopa 0 pany
— pasrpaHnueme MOBpeAe pagHe obaBe3e O CAMYHUX pasnora. Kaswena peaxyuja y Cp-
ouju. beorpan: TlpaBuu dakynrer Yuusepsutera y beorpany, 227; Pagne obaBese ce He
Mory oznpehuBaTu mpousBoJbHO 011 cTpane mocionasia. Banderet, M. E. (1986). Discipline
at a work place: A comparative study of work and practice — The sources and substance of
disciplinary law. International Labour Review, Vol. 125, 3, 262.

26 Kosauesuh Ilepuh, C. (2020). VYnora cuHIMKara y MOCTYIKY OTKa3a yroBopa o
pany. 36opHnux padosa [lpasnoé ¢axynitieinia y Huwy, L1X/86, 128; Berenstein, A., Mahon,
P., Dunand, J. P. (2011). Switzerland. The Hague: Walters Kluwers, 148.

" Nsoweul, 3. (2012). Otka3 yroBopa o pajy oji CTpaHe mocioaasia. 300pHUK pa-
noBa 3awinuitia ipasa y obnaciuu paoa. beorpan, 185; ,,HenomroBame pagHe JUCIUIUINHE
je ommira Kiay3yla 110 KOjoj CBaKH aKT HEIMCLMILIMHE MOXKE JOBECTH 10 OTKa3a yroBopa o
pany”, npecyna Bpxosaor kacanmonor cyaa PC, Pes. 406/06 ox 13. 7. 2006. ronuse.

28 Kosaueuh, Jb. (2015). Ypehuparme AUCIMILTHHCKE OJTOBOPHOCTH Yy OKBHUDY HH-
CTHUTYTa IIPECTaHKa PaJHOT OJHOCA, 0COOEHO HOMOTEXHHYKO MIIM KOHIIEIIINCKO pelleHhe Y
cprickoM 3akoHy o pany. Ilpasua pujeu, 42, X1I, 512.
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KOJH C€ BOJM IIpe MU3pHIlama 0TKa3a W JUCIUIUIMHCKE Mepe HHje ypeheH moT-
nyHo. Oxpende ce oJJHOCE caMo Ha yIo30pemne, 00aBelITeHhe Mpe 0TKaza 300T
HEJIOBOJFHOI pajia WM HECHOCOOHOCTH, M3PHIAKE JUCIUILIUHCKE Mepe U
MUIIUbEHE CHHANKATa.” A 1ub 3amTute 6u Tpebao na Oyiae orpaHuyYaBabe
CaMOBOJbE TIOCJIOMABIA KOja JOBOAM JO OTIYIITama 3allOCICHUX M T'yOUTKa
3anociera.’’ 3aro je HeomxoaHo 00e30eIUTH aeKBAaTHY 3alITUTY U CIIEKTAp
MPaBHUX CpPEACTaBa KOja 3alOCICHH MOXE YIOTPEOUTH y IUJbY OCTBaperma
noBpehenux mpasa.’!

Y ynopemHOM TpaBy ce€ jaBibajy pelickha KOojuMa c€ TOCIOIaBILy
Ipenymra Aa NPaBUIHUKOM O pajy WM PaJHUM CIOPasyMOM IPEIBUAU
JMUCIUILIMHCKE CaHKIMje (M caMHM THM OTKa3 OCTaBW Kao ultima ratio.) O
TOME je Jy’)KaH Jla 00aBeCcTH 3arocieHe U J00Hje cariacHOCT caBeTa 3aIocie-
Hux. Ha Taj HaunH OMTHO ce OrpaHnyYaBa JUCHHUILIMHCKA BJIACT NOCIOAAaBLA U
OH je TyOM aKo ce ca JUCIMILIMHCKOM CaHKIIUjOM HE CIIOXH CaBeT 3aroclie-
HUX (y TOM Clly4ajy O IUCIUIUIMHCKO] OJTOBOPHOCTH 3aMOCICHOT OJIydyje
apbutpaxto Behe).’> M3 oBora mpou3miiasu Jia yApyKemwa 3al0CiICHHX UMajy
BEJIMKH 3HA4aj y 3alITUTH 3amociieHor. Mokaa u nomahe pamHo mpaBo Tpeba
Jla ¥JIe y TOM IPaBIly ¢ 003UPOM Ha YHELCHHIY J1a OJUTyKa CHHAWKATa (KOjy
3aMOCIICHH MOXE MPHIIOKHUTH y H3jalllbelby Ha YIMO30peHe Mpei OTKa3 yro-
BOpa 0 pajy) Huje obaBe3yjyha mpema mocionasiy.*

2 1. 180, 3akon o pany; Msomesuh, 3. (2016). TIpecranak pagHor oxHoca. 360p-
HUK panoBa Hajsnauajnuje nosune y tipoiiucuma o pady u iio ocnogy pada, beorpan, 200.

30 Cumownosuh, JI. (2009). Paonoiipasna uuitianxa. beorpan: CiyxOeHH ITaCHHUK,
23; XapMoHM3aIMja ca paJHuM NpaBoM EBporcke yHHje MMa 3a IHUb (uieKCHOMIN3anujy
pagHOT TpaBa Koja, M3Mehy ocTaor, moapa3yMeBa M JIaKIIe 3aloNbaBake U OTIYIITAmE
3anociieHnX. Vako cBe HaBeAEHO MOpa3yMeBa U pa3BHjambe 3aIUTHTE jeJHAKOCTH U JOCTO-
jaHCTBa Ha pajy, IIpaBa 3all0CICHNX Y OCHOBH HHUCY Y NOTIyHOCTH 3amtuhena. V.: Jamape-
Buh, C. (2013). Xapmonuszanuja pagsor npasa Cpbuje ca mpaBoMm EVY y cBemiry uckycrasa
Mabapcke u qpyrux 3emaiba y TpaH3ULMjU. Xapmonuszayuja cpickoZ u mahapckoZ iipasa ca
iipasom Eepoiicke ynuje. HoBu Can, 294.

31 Kosauesuh Ilepuh, C., O6panosuhi, I'. (2014). CyGopauHanuija 1 IUCHUIITHHCKA
BJIACT mocnonasia. [Ipaso u ipuepeda, uacoiuc 3a upuepeoHoiipashy meopujy u apakcy,
7-9. beorpan, 429.

32 Weiss, M., Schmidt, M. (2008). Labour Law and Industrial Relations in Germany.
Kluwer Law International, 92-93.

3 CrojanoBuh, M. (2007). Paonu ciioposu. Kparyjesar, 93.
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EMIIMPNJCKO UCTPAXKUBAILE O OJJHOCY
JAUCHUIIJIMHCKOI' 1 OTKA3HOTI' ITIOCTYIIKA

VYV TOKY MCTpaKMBadKOI' Tpoleca kao u3abpaHu Metoja KopuiheHd cy
poay0JbeHN HHTEPBjY U UHTEpHET aHKeTa. [Ipoay0/beHH HHTEPB]Y Ka0 METO.
CaJIPXKU TMHTamka OMIITHjer KapaKTepa, Te je MOA00aH 3a MPUKYIUbAkE Moja-
Taka 3a KBalIuTaTuBHy o0pany. IloceOHO je onf 3Hauaja MHTEPBjy ca MUTABUMA
(hopMysEcaHUM Ha TakaB HauyWH Jia oMoryhaBajy pecroHAeHTHMA J1a cI000THO
MPENpHUYajy CBOja HCKYCTBA M 3aMaXkarmba O MPEJAMETHO] TEMH, CBE Y LIUJbY OMO-
ryhaBama UCTpaKUBa4y Jia CTBOPH jeIHY ITOYETHY CIIMKY M OCHOBY 3a Jajba U
cBeoOyXBaTHHja HCTPAXKNBaKka KOja 3aXTeBajy KaraluTeTe HeJOCTYITHE caMo-
cTajgHOM ucTpaxuBady.** Ca mpyre crpaHe, ¢ 003MpOM Ha TO J1a je 3a MPeaMeT
HCTpaXKMBamkha OMTAH CTaB HE caMO CTpy4HE Beh U mIMpe jaBHOCTH, Ka0 METO[
je xopuniheHa ¥ UHTEPHET aHKETa Ca MUTAmKMMa 3aTBOPCHOT THIA. AHAIN3U-
paHe cy M OJulyKe YCTaBHOT Cyaa M mpecyie BpxoBHOr kacallMoHOT Cy/a Kako
Ou ce cTBOpHIIA ,,lTpaBa’ CIIMKA O NMPoOJIeMy Ha Koje Hallle CyJACTBO, MPEoIITe-
pehero cropoBuMa 300T CyMapHOT — JTUCIUILIMHCKOT TOCTYIIKa, HAUIA3H.

Pesynraru aHanu3e npoayd/beHUX HHTEpPBjya

Cynuja TpudynoBuh, Kao ITyroroaMiimu MpeIceHUK BpXxoBHOT Kaca-
[HOHOT Cy/ia, [Ipe CBera UCTHYE:

,,JIako 1mocToju gocta MUIIUBEHa TEOpPEeTHIapa Koja Uy y MPUIIOT CTaBy
Jla TMCIUIUIMHCKY MOCTyTaK He Ou Tpedaio na Oyne ypeheH y okBUpY MHCTH-
TyTa HpecTaHKa paJHOT OJHOCA, IMYHOT CaM CTaBa Aa JUCIUIUIMHCKHI U OTKa3HU
noctynak He tpebda pasnBajaru. CBe je TO y OCHOBH JMCLUIUIMHCKU TOCTY-
nak. tbume ce nmpenBuba ynoszopeme, moryhHocT ondpane, obaBe3Ha OTyKa
U o0pasnokeme, N0Ka3H, YHHCHUIIE, 3aCTApesoCT U CBE IITO je CACTaBHU
neo moctynka. Ca apyre craHe, HBerOBH HEJOCTallM Kao INTO Cy CyMapHOCT
MOCTYIKa, H30CTaHAK PacIpaBe U €BEHTYAJHH HETOCTAILN 00Pa3IoKeHha, MOTY
OWUTH OTKJIOECHU y CYACKOM WM JPYTOM aJITePHATHBHOM MOCTYIKY.”

3% TIpBencTBeHo je muHTepBjynucan Ilpeapar TpudyHoBuh, BHIIEICIECHU]CKH CyaHja
BpXOBHOT KacalMoOHOT cy/a, y reH3uju. Ca CBOjUM pajoM H AyroTrOJHIIEBHM HCKYCTBOM OH
je jenHa on HajpeJeBaHTHHjUX 0c00a Koja je ajia OAroBope Ha MUTamba Be3aHa 3a MpeaMeT
ucrpaxuBawa. MHTEepBjyncad je u Veuia Jlasouh, 1upekTop AreHIHje 3a MHPHO pela-
Bame pagHux crnoposa PC, KOjU je 1a0 OAroBOpe Ha MUTarba BE3aHa 3a CTAmE y MPAKCH H
MPOLIEHAT MUPHOT PelllaBama PaHUX CIIOPOBA Yy Cily4ajy NpecTaHKa PajHOT OJHOCA. 3aTUM
je unTepjyucana rocnoha Xespka Jopruh Bokuh kao myrorofuiimba cTpydHa capagHuia y
CaBesy caMmocTalHUX CHHAMKaTa BojBoanHeE Koja je gana oaroBope Ha MUTamba U3 MEepPCIeK-
tuBe cuHauKara. Konadno, rocnioha Ceemiana bynuvmuesnh n3 Yauje mocnonasana Cpouje
KOja je ayTOpPKH MPHOJIIKIIIA CTABOBE IT0CII0/IaBana o BaykeheM mpaBHOM OKBUPY U H-ETrOBOj
MPaKTHYHO] IPHUMEHH y 00JIaCTH AUCHHUIUIHHCKE OTOBOPHOCTH 3aIOCIICHHUX.
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Cama ,,moTBpAa™ cyauje aa ce oapeleHa murtama Koja HHCY ypeheHa
3aKOHCKOM PETYIIaTHBOM MOTY peIlaBaTH Ipel CYIOM, CTaBJba A0 3Hama Ja
je JeouHM HavnH 3amTuTe onpeheHnX mpaBa U pemema oapel)eHnx nmurama —
obpahae cymy.** Ila nu Ou 10 OBOra JIOILIO 4 j€ 3aKOHCKA PEryliaTHBa OBHX
MHCTUTYTA TofeJbeHa u notnyHuja? [loceOHo, yKkonmuko Ou ce y pamTHOIPaBHO
3aKOHOJJABCTBO UMILIEMEHTHpaia 00aBe3Ha WHTEPHA 3aIITUTA, TBOCTEIICHOCT,
YKOJIMKO OM C€ TPHUCTYNHIO MOCPEIOBakY, MUPCHY M HAYMHHMA MHUPHH]jET
pelaBarba CIIOpoBa KOju HacTajy u3Mely MmociozaBla U 3arocieHor. Y Be3n
ca oapeheHuM ciydajeBHMa Mpakce yrnopeaHor npasa®® u y gomahem pagHom
[paBy MOKEMO MOCTABUTH IMUTAE J1a JIM Cy MUCHUIUIMHCKE CAHKIMje Cpa-
3MEpHE TSXKUHH OBPea paaHuX 00aBe3a 3a Koje ce u3pudy>’ — U OHO IITO je
ol ojuryuyjyhe BaxHOCTH, Ja JIK je 3alociieHn nMao MoryhHocT na ce OpaHu?
HyxHo je yka3aTh Ha HEOMXOTHOCT IOCTOjarka CPa3sMEPHOCTH W OIpaBa-
HOCTH IPWINKOM H3pHIamkha TUCHHUIUIMHCKUX CaHKIHMja, MOCEOHO OTKaza Kao
HajTeXe TUCIUIUINHCKE CaHKIIH]e.

JupexTopka cekropa 3a IpaBHE IOCIOBE W COLMjATHU IUjaIor YHH]jE
nocnoxaBana CpOuje je MUIUBbCHA Ja OM 3aKOHOM O paxy Tpebano HadelHO
YPEAUTH AUCHUILTHHCKY MOCTYTIAK.

,,YKOJIIUKO OM MO3UTHBHOIPABHE OAPENOE YMTA0 M TYMauho HEKH
[0CJI0AABAIl KOjU HUje OCETIBUB 3a PAIHO PABO, OH OU CBAKU JUCLMILIMHCKU
NPEKPIIIaj MOrao Jia usjeaHadn ca orkazoM. Ca Jpyre CTpaHe, HAIIM MOCIO-
JIaBIM CMATpajy Jia UM TPETEPAHO HOPMUPAELE MOXKE Y MHOTHM CHTyallHjama
Besaru pyke. Mako, kajia je KOJEKTHBHO MPEroBaparme y TOKY, CTaB MOCiIo/a-
Balla HEKaja He Jaje JIOBOJHHO MPOCTOpa 3a M3MEHAMa M JIOMyHaMa 3aKOHa,
cMarpam Jia Ou JieTaJbHIje HOPMUPAE HABEJIEHUX HHCTUTYTA JOCTA TIOMOTIIO
U TOCJI01aBIuMa.”38

3 Cynuja uctnue jaa je yak 60 % cropoBa Koju ce pemiaajy npea BpxoBHuUM Ka-
CaIlOHUM CYZIOM M3 00JacTH pagHOT onHOca. AN KaKo OH, TAaKO W MHTEPBjyHCaHa Mpe.-
cTaBHHUIA YHHje nocionaBana CpOuje, nMajy NO3UTHBAH CTaB O pelIaBamy CIIOPOBA MpPes
ATCHIIMjOM 32 MUPHO PELIaBamke PaJAHUX CIOPOBA.

3¢V HemaukoM TpaBy, y ciydajy Barbare Emme (2009) xana je 300r npucBajama
(urammna Koje cy oCTaBJballM MOCIOJAaBUYEBH KIMjEHTH Yy BPeJHOCTH oX 1,3 eBpa U Iymbe-
a MOOHMITHOT TellepoHa y IMOCIOBHOj IPOCTOPHjH MTOCIOIaBIA JOIUIO /10 OTKa3a, CaBe3HH
cya Hemauke je TO OILIEHHO Kao OIpaBIaHM Pasyior 3a 0TKa3 300T IUCHUIUIMHCKUX pasiiora.
V.: Rad¢, Ch. (1997). Droit du travail et responsabilite civile. L.G.D.J., Paris, 11.

7 TToceOHO je OWTaH IIHPH KATaJOr JUCHUILIMHCKUX Mepa, He OW JIM Ce CTBOPUIIH
YCJIOBH 3a POrPECUBHO KaXKIbaBake M MHANBHAYAIN3aLH]y JUCUUIIMHCKUX Mepa. V.: Jly-
6apna, b. (2001). JlucuuruinHcKa OJrOBOPHOCT M XapMOHHU3aIja npasa. [lpaeso u iipuspe-
oa, 5-8, 249.

% Ona Taxohe nctrde 1a MOCIOAABALl yIaKe KaluTal U UMa IPaBo Ja KOHTPOIIHILE
3anocieHe. ,,Mu UMaMo HeKke oipende Koje TO PeryNluIily aliud OHe HUCY Ha NpaBH HAUYUH
u 10 kpaja ypehene. CBakako Ja je TO MPOMYCT M YKOJUKO HAMPAaBHMO IMapajeny uiMehy
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C apyre ctpane, cTpyduHa capagauna y CaBe3y caMOCTaTHUX CHHINKATa
BojBonuHe nctuye na:

,,C 003upoM Ha TO a caM Omsla 160 CHHAMKATa TPIIIHKOM oapeheHnx
M3MEHa, MOCIIOIaBIH Cy TH Ha YMjy WHHIUjaTUBY je "W30pHCaH’ TUCIUILIINH-
cku nocrynak. OHM Cy cMaTpajy Jia je TO 3a BUX A0JaTHO aJMUHHCTPUpake
u nanuponoryja. ITocebHO 300r ONaKIIaHOT OTIMYIITamka Koje je Tajaa MoCTo-
jano 30or mpomagama GpupMH U npuBatusanuje. To je kao ga cy camu cedu
HalpaBwiIK KiIonky. [To Mom Munubemy cyn 3aucra Tpeba a Oyae nocienme
cpeactBo.*’ lo taga Tpeba ga Oymy HCLPIUBCHH CBH MEXaHU3MHU KOjU JOIPH-
HOCE pellaBamy cropa. MuciauMm Ja 6u 1o0po periewme OMiIo GopMupame
paJHUX CynoBa Kako OM Ce CMamHO IPUTHCAK HA CYIOBE OIIITE HaJJle-
kHocti. He Mopajy To OMTH KJIaCHYHM PaJHU CYAOBH, Y HEKHUM JpKaBaMa
mocToje 1o0pu MOJENN THIe TOpel CyAuje y pellaBamby CIopa y4ecTBYjy H
npeACTaBHUIM TocioaaBna u 3anocicHux.*’ Y Cpouju 6u, Takohe, Tpedano
MOJUTHYTH TIpaBa pagHUKA, jep MOCTOjU CHHIMKAIHA WHPPACTPYKTypa Koja
To omoryhasa.”¥!

Hupexrop AMPPC-a je mpucranuia Tora 1a ©30CTaHaK OJpEaI0H O TUCIIU-
IJIMHCKO] OJJTOBOPHOCTHU U MOCTYIKY MOX€ MPOY3POKOBATH BEJIMKE MpodieMe.

,,JAKO je MpoOIeMaTn4HO, U Ca JIOTHYKOT M ca MPABHOT acleKTa, Kajia
HMAaTe JIOMIC W HEIIOTIIYHE 011pe;16e. Yak u JACIIMMUYHHU HOKyHIajI/I Ja Cce€ TO
pemm 4ecto He 3aBpiie I100po y MpakcH, Tako Ja CTBapajy BHIIE mpodiieMa
Hero kopucTH. YecTo kazHa Oy/e mpeBHIle CTPora, J0J1a3u A0 3arBapama Tor

OIIITEr U MOCEGHOT PeXKUMa paJHUX OHOCA, MOKEMO 10 JI0 3aKJbyUKa Jia Cy 3al0CICHH
y OIIITEM PEXUMY paJHUX OJHOCA AUCKPUMUHUCAHU.”

¥ TToce6HO 360T MCUXOJOIIKOT IPUTHUCKA KOJU CE U3BPILH HaJl 3aII0CICHIM Kajia My
ce JI0CTaBM YIO30peH-e 0 OTKa3y yroBopa o pajy. Hak u a 0TKa3 He HACTYIIH, CTPaxX U HEHU-
3BECHOCT KOjHU TI0CTOje Y TOM Mel)yBpeMeHy Cy HelomyCTHBH. ,,CUTypHOCT 3a1ociierha Mo/-
pasymeBa CTBapame U IPUMEHY oApeh)eHnX MHCTpyMeHaTa KOjH JONPHUHOCE OUyBamy paj-
HOT OZIHOCA, TAaKO Ja KEroB IMpecTaHak Oyne mocienma onnrja.” V.: Kosauesuh, Jb. (2016).
Bamanu pasznosu 3a oitikaz yZosopa o pady. beorpan: IlpaBuu ¢dakynrteT YHHUBEp3UTETa y
Beorpany, LlenTap 3a n3gaBamrBo u nadopmucame, 18; Blanpain, R. (2012). Belgium. The
Hague: Wolters Kluwer, 50.

4V pa3BujeHHM 3eMJbaMa CHHJMKATH M PaJHHYKH CABCTH Kao M YIAPYKemha Koja
IITUTE 3aMOCIIEHOT 3aMCTa CBOjOj JeTaTHOCTH ,,iocBehyjy mocra maxme . Hasselbalch, O.
(2019). Denmark. The Hague: Wolters Kluwer, 228.

4y, 181, 3akona o paxy. OHO HITO je MpoBIIEeM y MIPAKCH jeCTe U U30CTaHaK 0baBe-
3€ MOCJIO/aBIa 1a CHHANKATY YHjH j€ 3al0CICHH YiIaH JJOCTAaBH Ha MUIUBCHE YII030PEHE O
HOCTOjarby Pa3iora 3a OTKa3 yropopa o pajay. YMecTo Tora, noTBpheHo je HOBO MpaBHIIO 1a
,,3aITOCIICHH Y3 H3jallIberhe MOXKE 1a MPIIOKH MUIJBEe CHHINKATa YHjH je WiIaH" . AKo je
MHIIBEHE CHHIUKATA MPHIOKEHO, TIOCIOAaBall je Iy)KaH J1a Ta pa3sMOTpH, IITO je BaXKHO,
Oynyhu 1a n cama oBa o0aBe3a MOXE HPEICTaB/baTH KaKBY-TakBy OpaHy OTHYIITamy 3a-
nmoclieHnX 0e3 BasbaHOT OTKa3HOT pasznora. V.: [Ipecyna BpxoBHor kacanuoHor cyna, Pes2.
1044/2012, on 6. HoBeMOpa 2013. romune.
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pagHOT MEeCTa, Ka)XKibaBajy ce 3all0CICHH MHUMO HEKHX IPaBHUX OYEKMBaHUX
U TIOXKEJPHUX MPOLETypa, KpO3 HEKH MOCTYIAK U OMepaBame Ka3He. Tako aa
caM ja BHIIIE TIPUCTAJIMIA TOTa a TO Oy/ie HOPMUPAHO, a Jia y3 TO uze Hedop-
MaJHM pa3roBop KoJ nociojgasua.”

Ortka3 yroBopa o pajy je BpJIO YecT Kao MoCie/Hlia HapyIeHOT OJHOCa
nu3Mely mocionasna u 3amnocieHux, a npenx AMPPC To cy Bpno perku crio-
poBu. 3amociieHu ce 4decto oOpahajy ATeHIHWjU alii, ca Jpyre CTpaHe, He
MOCTOjJH CarlIACHOCT O]l CTpaHE IMOCIOAABIA Ja CE Taj CIOP PElId MUPHUM
nytem. IlocnomaBuu cy Hajuemhe CBECHM CBOje KPUBHUIE MPUIMKOM OTKas3a
yroBopa 0O pajy W 3aro on0ujajy Ja ce OH pemu MHpHUM myTem. C TUM y
Be3M Tpeba umaru y Buay aa je 2020. ronuae npe AMPPC-a nokpenyto 100
MOCTYIaKa OJ KOJHX je 3a 4ak 95 cropoBa M30cTaja cariacCHOCT MOCIOAaBIa.
Nako BpeMeHOM CBe BHUIIIE pacTe MoBepewne y pan AreHnuje, 1a Ou joj ce 1eo
PaJHONIPABHUX CIIOPOBA JIEIETUPAO0, TOTCHIIM]jaTHO Pellekhe je 00aBe3aH MOKy-
11a) MUPHOT pelllaBamka HACTaJIor criopa, npe odpahama cymy.

Pesyararu anajause cyacke mpakce

VY nomahoj cynckoj mpakcu aUpMHCaH je CTaB Jia je HE3aKOHHUT OTKa3
yroBopa O pajy Ha WHUIMjaTHBY IMOCIONABIA y KOM je M30CTalio HaBohermbe
YUECHUYHOT OCHOBA 3a OTKa3 WM W30CTANO0 MHCMEHO yro3opeme ymyheHo
3amocieHoM.”? Y Cy/IcKoj TIpakCH Cy JOHETe W Mpecyle Koje ce OmHoce Ha
YHILEHUITY J1a je THCAaHO YIO30perhe, Kao JIeo MpoIeaype OTKasza yroBopa o
pajy, 300r pasjora Be3aHHX 3a IOHAIIAKE 3aM0CICHOT, HY/KaH YCIOB 3aKOHH-
TOT MPECTAHKa PAJHOT OJHOCA IT0 TOM OCHOBY.*

OteHa 3aKOHHTOCTH pEIICiha KOJUM je 3alOCIICHOM OTKa3aH YroBOp O
pany mompasymena:*

LIIpecTaHak pajHOT OIHOCA je 3aKOHHUT, aKO j& 3aloClIeHH, 300T y4H-
IBCHE MOBpeae pagHe obaBese, Ipe JaBama OTKa3a CaclyllaH M aKko My je
omoryheHo f1a ce OpaHU M W3jaCHH O MOCTOjamy OBOT Pasiiora 3a OTKa3 yro-
BOpa o pauy.“*

42 Tpecyna Anenanuonor cyaa y beorpany k1. 5508/10. ox 14. jyna 2010. ronuse;
[Mpecyna BpxoBHor kacaruoHor cyaa, Pes2 1688/2018, 12. 2. 2020. roauHa.

+ Tpecyna AnenanuoHor cyna y beorpany I'xl. 5700/11. ox 18. janyapa 2012.

4 Tpema Kousenuuju Melhynapoase opranusanuje pajaa op. 158, koja ce npuMery-
je u Ha cBe 3anociene y PC, Ha HHUIIMjaTUBY 110CIIOABIIA, 3aI0OCICHOM HE MOXKE IIPECTaTH
pagHH OfHOC 300T pasiora Be3aHUX 3a FHErOBO MOHAIIAKE WIH HETOB pajl, Ipe HEero IITO
My ce omoryhu ma ce Opanu ox u3Hetux HaBoza. V.: [Ipecyna Anenanuonor cyna y beorpa-
ny Ixl. 6227/10. on 15. 12. 2010. roxuxe.

4 TIpecyna BpxoBHor kacauuonor cyaa, Pes. 1216/03. ox 4. 12. 2003. roaute.
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Takole, mocmomaBarr MoXKe JaTW 3allOCICHOM OTKa3 Y POKY O IIECT
MeCeIM O] JaHa Ca3Hama 32 YMILCHHIE KOje Cy OCHOB 3a JaBame OTKa3a,
OIHOCHO Y POKY OJ] TOJIMHY JlaHa OJ] JaHa HACTyIlamha YNEHHIA KOje Cy OCHOB
3a maBarbe OTKaza.*® Jlakie, mocmomaBal je QyKaH Jia OTKaXe YroBOp O paiy
y CKJIaay ca pOKOBHMA M3 OBE Ofipende, IpH UYeMy Cy POKOBHU U3 OBe ompende
neuHICAaHH Ka0 POKOBH MPEKIY3UBHOT KapakTtepa.*’

Cyacka mpakca W moctojehu mpomucu HaBoAe Ha 3aKkJbydak ja je
W3BPIICH CBOjEBpCTaH in favorem laboratoris ONTOBOPHOCTH 3alOCIEHUX Yy
Ip>KaBHUM OpraHriMa y OJHOCY Ha 3aIl0CiIeHe KO MOCIoAaBIa y mpeaysehnma.
dapopuzamnyja ce oriiena mpe cBera y mnpeasuhamy KIACHYHOT TUCIUTUINH-
CKOT' IOCTymnKa y3 yueuihe cy0jekara MoCTynka y pacrnpaBh. 3aTHM, TOBPEIC
pamHHX obaBe3a ce jeie Ha JIaKIle U TeXe, YUMe Ce CTEleHyje OATOBOPHOCT
u omoryhaBa nHAMBHUIyanu3anyja ka3He. [lojadany 3amTury npyxa u Moryh-
HOCT CTEICHOBama 3aIITHTE IIpaBa, HAjIpe HHTCPHOM, ITyTEM IPHUTOBOPA
YHyTap JOpXKaBHOT OpraHa, a MoToM ekcTepHoM. To je yjeaHo W mpecenaH y
OJICTYIaly Ofi HayeNa jeJJMHCTBEHOCTH CHCTeMa PaJHOr OJHOCA ajik U IIoJja-
3HA TaykKa M XMII0Te3a OJ] KOje MOXKe KpeHyTH pedopMa pajHOT 3aKOHO/IaBCTBA
KaJa je y MUTamy 3aIITHTA 3alI0CICHHUX Y OMNIITEM PEKUMY PamHOT OITHOCA.

Takohe, Bpio je OuTan yTuIaj oAiyka YCTaBHOT Cy[a Ha MpPaBHU IOpe-
JIaK, I7ie ce Kao OCOOCHO OrpaHUYeH-E M0jaBJbyje J€jCTBO CHCTEMa 3aIlTHUTE
JbYJICKUX TpaBa M0 OKpUJbeM EBpOTICKOT cy/a 3a Jpyiacka mpasa. To je 3Ha-
YajHO U 3a 3aITUTY TIpaBa 3anociieHnx y Pernyomunm Cpouju. Umajyhu y Buy
Hemanu Opoj ciiydajeBa MOBpele IpaBa Ha MPaBUYHO cyheme, moceOHo y nermy
KOjU C€ THYE MOBpele IpaBa Ha cyheme y pasyMHOM pOKy.*

Pe3y.11TaTn AHAJIN3€¢ HHTCPHET aHKETE

VY mwby yTBphHBama pacupoCTpamEeHOCTH, Y3pOKa U MOCTOjama 3710y~
norpeba opnamherma MocnoaBiia MPUIKKOM Bol)ermha JUCIUITITHHCKOT OHOCHO
OTKAa3HOT MOCTYITIKA, ayTOpKa OBOT paja je CIpoBeja MHTEPHET aHKeTy Mely

46 Centenua u3 npecyje BpxosHor kacauuonor cyaa Pes2 213/2019. ox 20. 2. 2019.
roguee, yrBphena Ha cemumim ['pahanckor omessema ox 10. 12. 2019. roxune. Ipecyna
Amnenanonor cyga y Humry, I'xl. 872/10. on 23. jyna 2010; anu MUIJBEEHE je MHOTHX
TeopeTrnyapa 1a Ou TH pOKOBH Tpebaso aa Oyay kpahwu.

47 Cyncka mpakca BpxoBHor kacaumosor cyna, Pes2 1393/2014, moBpena pajaHe
obagsese.

* Razumevanje disciplinske i krivicne odgovornosti zaposlenih u jurisprudenciji
Ustavnog suda Republike Srbije, y: Darja Sencur Pecek (ur.): ,,Teorija in praksa, pravo in
zivljenje: liber amicorum Etelka Korpi¢-Horvat“, Univerza v Mariboru, Pravna fakulteta /
Ustanova dr. Siftarjeva fundacija / Pomurska akademska znanstvena unija (PAZU), Mari-
bor, 2018, 129.
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cTo ucnutaHuka. I[lpeagMeTHOM aHkKeToM cy Takohe oOyxmaheHa w muTama
HH(POPMHUCAHOCTH 3alIOCICHUX O METOJaMa 3allTHTE CBOJHX IIPaBa M CTABOBH
0 MO3UTHUBHOINPABHO] 3aKOHCKO] peryiatuBy. VicnnTaHuuy cy OMIM MPeTexHO
3amociere ocode 53 %, 16% aHrakoBaHHX IO OCHOBY YrOBOpa BaH paIHOT
onHOCca, anu je oxpehen Opoj mcrnmTanmka OMO TPEHYTHO HezamocieH 12 %,
CTyfeHT 16 % u npeny3eTHHK 6 %.%

Hako je cBakM O CTO UCHHUTAHUKA 3HAO Ja CTYNAamEM Ha pajg Mopa
MIOUITOBATH pajJHy AWCHUIUINHY W OpraHW3aldjy paja yCIOCTABJbEHY OF
CTpaHe TMocioaaBmna, 29% WUX je OJArOBOPWIIO Ja HEMOIITOBAKE pajHe
MUCHUIUINHE HHUje CBAaKO IMOHAIIAKE KOje je Y CYIMPOTHOCTH ca HajIo3uMa
nocnozasua.” Tlpema omxrosopuma 21,3 % ucnutanuka je Ouia u3pedeHa Heka
JIUcIUIIIMHCKa cankiuja. [Ipema 16,3 % je To Omita Mepa ynajbema ca pajaa 6e3
HakHaze 3apazne, npema 19,4 % HoBuaHa Ka3Ha a mpema 22,6 % je Omna m3pe-
YeHa OIOMEHA IoJ HajaBoM oTkaza. Yak 19,4 % ucnuTaHWKA je OATOBOPHUIIO
Jla je OWIIo y CUTyalllju J1a UM HE3aKOHHMTO IpecTaHe pagHu ogHoc a 19,3 %
Ja UM je 6o M3pedyeH OTKa3 0e3 MOIITOBama MpaBMJIa OTKA3HOT MOCTYIIKA.
Bucoxu nponenar ucnimtanuka, 83 % je OATOBOPHIIO J1a 3HA Ja je YIO30perhe
CJIEMEHT KOjU HPETXOAU OTKa3y, 54 % pecloHIeHaTa je ONTOBOPHIIO Ila Ce Y
TOKY yTBphHBama JUCLHUILIMHCKE OJTOBOPHOCTH M JAUCIHIUIMHCKOT TOCTYIIKa
3aKasyje pacrpasa, J0K je 67 % OATOBOPHIIO Jla C€ 3alociieHoM omoryhasa
mpaBo Ha cachmymame. Vako OWTHH eJIeMEHTH CYMapHOT JWCIHILIHHCKOT
MOCTYIKA Y ONIITEM PAJHOM PEKUMY IPEICTABIbA]y YIIO30PCHE, U3jallIbChe
3aII0CJICHOT M OJUTYKY IOCJIO/IaBIla, H-eroBa MaHa MO)Ke OMTH M HEIOoCTaTak
uHTepHe 3amrute (aBocteneHoctn).”! Pedhopma ka k0joj Tpeba TEKUTH je aa
MIOCIIOAABAI] 3aMlOCICHOM Tpeba 1a oMOTyhn caciymame, YKOIHKO 3aII0CIeHI
TO 3aXTeBa. 3aKOHCKE OJpe0e KOjHuMa CE PETyNHIIe TUCIUILTUHCKH U OTKA3HU
MOCTyMaK Tpeda yHANPEeIUTH y NUJbY CBEOOYXBATHH]E 3aIITUTE TIpaBa Ha paj
U yCTIOCTaBJbamka MPaBUYHHjET 0OHOCA U3Mel)y 3amocnenHor u nociaoxaBia 1 ca
TOM TBPAHOM C€ ciaxe 67 % UCIUTAHUKA.

4 Henurana cy nuna oba moia, 57 % wcmuTaHWKa je GHII0 XKEHCKOT Moja, 0K je
MYIIKOT 1ojia 6uio 43 %, pa3inuuTHX CTAPOCHHUX Ipyra, 00pa3oBHUX U MPOGECHOHATHUX
npodmia (mpaso 50 %, ekoHomuja 8 %, TprosuHa 8 % M Ipyro), KOju Cy omabpaHH IO CH-
CTEMY ,,CITy4ajHOT y30pKa™.

% Yax 31 % pecHoHieHaTa je OATOBOPUIIO 12 3all0CJICHH OAroBapa 3a MOBpPey pagHe
JUCUHMIUIMHE KOja HHje YHaIpe. MPONUCcaHa 3aKOHOM, KOJEKTHBHUM YTOBOPOM HIIH YTOBO-
POM 0 pafy, LITO TOBOPH O HEAOBOJbHO] MHPOPMUCAHOCTH 3allOCICHUX U APYTHX cy0jeKara.

St Tpudynosuh, I1. (2016). JUCHHUIUTHHCKH MOCTYIAK y OMIITEM PaJHOM PEKUMY
— HEOIXOIHOCT MpOMeHa. [IpasHu uxgopmaitiop, 3, 8; y TOM ClIy4ajy OJUIYKY O OATOBOP-
HOCTH 3aIlOCJICHOT 3a TIOBpeay pajHe 00aBe3e WM HENOLITOBAmE PajiHe AUCLHUILIMHE OU
JIOHOCHJIO KOJIETHjaJTHO TEJIO CAaCTaBJFEHO OJ] IPEJCTAaBHHUKA 3aIlOCICHUX M MPEACTaBHUKA
MOCJIO/IaBLIA.
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3AK/bYYAK

Kana je y nuramy pedopma pagHONPaBHOT 3aKOHOABCTBA U ofpeheHe
M3MEHE KoOje je moTpeOHO W3/ejCTBOBATH y INomieay ypehuBama ITUCIUTUINH-
CKOT M OTKa3HOT IOCTYINKa y OMIITEM PEKUMY pagHOT OFHOCA, YHUEHCHUIIA
je 1a HHje MoTpeOHO MHOTO HOPMH Jia OM Ce MOCTHrao >KeJbeHH LHJb y OBOj
obmactu. One 6u camo Tpebano aa Oyay ajgeKBaTHE, KOH3UCTEHTHE M TOBOJHHO
MOy3/laHe y NpYXKamy 3alliTHTe JIETMTUMHHUX HHTepeca o0ejy cTpaHa paaHor
omHoca. Ha OCHOBY CHpOBEICHOT HCTpaXXWBama JONA3H Ce 0 3aKJbydka Ja
Ou 3amcra TpebaIo TEKUTH M3MEHAMa U JOlyHaMa 3akoHa o paxy. Moxna
u, ycyhyjem ce pehu, nmucama HOBOr 3akOHa O paay Koju OU ,,caHHPAo” CBE
npomnycTe ¥ Koju Ou BUIIE oAroBapao morpedama Ha TpkumTy pana. Kana je
y IUTaky NoceOaH PeKUM PaJIHOT OJHOCA JIPKABHUX CITY)KOCHHKA, CUTYaldja
je 3HaTHO 00Jba jep je 3aKOHOM O JAP)KaBHUM CITY)KOCHHIINMa ITOKYITaHO CTBa-
pame 3a0KpY)KEHOT CHCTeMa JUCHUIUIMHCKE OATOBOPHOCTH. 3aKOH CaJpikKH
OpojHe onmpende kojuMa ce ypelyje AMCHUIUIMHCKA OJITOBOPHOCT Y TTOCEOHOM
POKHMY PaJHUX OJHOCA, MOKPETame MOCTYIKa, BOhEHe MOCTYIKa, yCMEeHa
pactpaBa, 3allHCHUK, JBOCTETICHOCT OJUTyYHBama, MPaBo Ha kajly, yaaJbeme
ca pajia, H3pUIllamke CaHKIIHje, [IOTOM U CBHJICHIIN]Y U3PCUCHUX CaHKIH]a, OpH-
came UCTUX UT/.

Ca jpyre cTpaHe y OIIITEM pPEXHMY PaJHOI OJHOCA pEryJHcarme
JMCIHIUIMHCKE OJrOBOPHOCTH M AMCLMIUIMHCKOT TIOCTYIKA j€ 3HATHO OKp-
weHo. Texmwa panHor mpaBa Tpeba ma Oynae Behe Hopmupame 0e3 yinakema
y KOHLENT MOJUTHKE, JruOepann3Ma U CTaJHUX [IPOMEHa Ha TPXKHUILNTY pPaja,
jep 3amTHTa pagHuX mpasa Ou Tpebaso Ja je mpuoputeT. 300r BeIuKor Opoja
IpeaMeTa KOjH Ce HaJla3u Mpe]] CYIOBIMa M CTBapama 3paBUX OJHOCA HA pary
1y Be3W ca pajgoM, Omiro OM KOPHUCHO y OMNIITH PEKUM PaAJHOT OZHOCA Bpa-
TUTH UHCTUTYT MHTEPHE 3alITHTE W IBOCTCIICHOCTH, HAPOUUTO Kajia ce pamu
0 TIPECTaHKY PagHOT OJHOCA Kao HajTEXKOj CAaHKIHjH. AKO HE Y TOTITYHOCTH,
OHJIa KOJ MOCJI0/IaBalia Koju 3amolbaBajy Behu Opoj 3anocienux. Takohe je
KJBYYHO oMoryhaBame HOTIYHHjET IIpaBa 3all0CICHOr Ha OAOpaHy y CKIamy
ca MehyHapoIHUM CTaHIapAMMA paja y3 MPEKIy3UBHE POKOBE O IOKPETAMY
MOCTYIIKA KOjH OW Ce MOTJIM CKPATHTH yIIOJA ca IIECT MECCIU U TOIUHY JaHa.
3Ha4yajHO 3a ob6JacT paaHOr mpaBa Ou Omno U GopMupame pagHONPABHHUX,
CIIeIMjaJIM30BaHUX CyJ0Ba I10 YIVIeAy Ha Halll HeKaalllli CHCTEM Cyaa Yapy-
JKEHOT pajia, Kao U Mo ymieay Ha cynoBe y Enrneckoj, @paniyckoj, Hemauxkoj.

Takolje, ymora cHHIMKaTa M yApYKeHa 3allOCICHUX Y 3allTUTH 3allo-
ciieHnx O Tpebarno aa je jada. KoHKpeTHO, nmpema oapendamMa 3akoHa O pay
0 OTKa3HOM IIOCTYIKY, OATOBOpP CHHIUKATa HAa YIIO30PCHE O OTKAa3y yroBopa o
pany Huje obaBe3syjyh nako je mpema paHujuM ofpegdama MOCIogaBall UMao

950



M. Munosuh, Ooroc OucyuiinuHcKoZ u OKazHoZ HOCHIVIKA Y pAOHOM..., CTp. 934-954.

obaBe3y Ja 0 pa3iio3uma 3a JaBambe 0TKa3a 00aBECTH CHHIUKAT KA0 HEKOT KO
j€ KOJIEKTUBHHU TPEJCTaBHUK 3armociieHor. C 003upoM Ha TO Ja TO caja HHje
CJIy4aj, jacHO je Jia ce MO3UTHBHONPABHUM pelIeHhUMa YTHUE Ha ClIa0Jberhe
MO3UIMje YAPYKeHa 3aloClIeHuX. Pe3ynTard CIpOBEACHOI HCTPaXHBAKbA
JIOBOJIC JI0 3aKJby4YKa [a CHHIMKATH 3aMCTa MOTY MMaru Belly yiory u 3Havaj
NPUIKKOM 3allTHTE IPaBa 3alOoClIeHUX, HA YeMy Ce MOXe U Tpeba paguTh
KpO3 eIyKallMjy W IOJHM3aie CBECTH O 3HAYajy paja CHHAWKara. Takole,
ayTopKa CBOje MUIIJbEH¢ MPHUKIIakha CTaBy Ja 0u YHHja nocionasama Cpouje,
Vipyxema nocnojasaia, [Ipuspeana komopa CpOuje, 3anociieHu y ciyxbama
3a JbYJCKE pecypce U JAPYrd Ha CTPaHH MOCIOMAABIA, KOjU YYECTBY]y Yy Ipe-
TOBOpPHMA O M3MEHaMa W JoIyHaMma 3akoHa O pajy, 3aucTa Tpedasio aa ypaue
aHanu3y noTpeba M 3Hajy y KOM mpaBiy u3Mena tpeba uhu. IIpakca je moka-
3aja Jia je HeJOMyCTUBO Jia HEJOBOJbHA HOPMHPAHOCT OnpeljeHUX WHCTHTYyTa
Oyne HaymTpO IpaBa 3aOCICHUX U Ja yCIell TOra BHUXOB MOJI0XKa] Y PagHo-
MIPaBHOM OJHOCY cialu.
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procedure. Although disciplinary and dismissal procedures have
certain similarities, they are two distinct labor law institutes with
different objectives. By applying the normative and comparative le-
gal methods, and analyzing the results obtained through empirical
research and case law, the author will present the observed problems
related to the current regulation of these institutes and propose po-
tential solutions de lege ferenda.

Keywords: breach of work obligation, non-compliance with

work discipline, disciplinary liability, disciplinary procedure, dis-
missal procedure

INTRODUCTORY REMARKS

The general and special regimes of the employment relationship encom-
pass distinct systems of legal norms governing work discipline and disciplinary
liability, both within and related to the workplace. This includes procedures
for establishing disciplinary liability and imposing sanctions for violations.
While in the special employment regime, disciplinary liability and procedure
are governed by specific laws (lex specialis) as a separate legal institute, in the
general regime, these are regulated by the Labor Law! within the framework
of employment termination. This raises questions about the legislator's focus
on this institute. Is this field sufficiently regulated, or are employees under the
general employment regime lacking proper protection? Answering these ques-
tions requires a conceptual analysis of disciplinary liability, disciplinary and
dismissal procedures, and comprehensive normative legal, comparative legal,
and empirical research, the findings of which the author will detail in the paper.

The paper is structured in three sections. The first and second sections
explore the theoretical and legal framework of the discussed institutes, focus-
ing on their interrelationship. Comparing past legal regulations with current
legal provisions enriches the understanding of the subject matter, suggesting
that comparative law may inspire improvements in domestic legislation. The
third and most crucial section revolves around empirical research aimed at
thoroughly comprehending the necessity of properly regulating disciplinary
and dismissal procedures. Techniques such as detailed interviews, analysis of
online surveys, and examination of case law will help conclude the hypoth-
esis that determining employee liability for severe work obligation breaches
and work discipline violations in the termination process is not an effective

' See: Art. 179 and 179a of the Labor Law, Official Gazette of the RS, no. 24/2005,
61/2005, 54/2009, 32/2013, 75/2014, 13/2017. — decision of the Constitutional Court and
113/2017. and 98/2018. — authentic interpretation.
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solution. To safeguard employee rights and uphold the principles of in favor
laborem, it’s imperative to revise and elaborate on the legal provisions, ensur-
ing more comprehensive regulation of these institutes. Addressing this topic
may further contribute to the adoption of more suitable regulations, where
highlighting specific flaws and oversights in the positive legal framework,
referencing comparative labor law, and utilizing empirical research findings,
appropriate solutions are proposed de lege ferenda.

THE CONCEPT OF DISCIPLINARY LIABILITY
AND DISCIPLINARY PROCEDURE
IN DOMESTIC LABOR LAW

From the beginning, labor law has been focused on establishing employ-
ment status as a pivotal factor around which employee rights evolved, aiming
to level the inherent economic and social inequalities in employment relation-
ships characteristic of this branch of law.? The intrinsic inequality between
employee and employer is an essential element and fundamental to the employ-
ment relationship, serving as a key criterion for determining an individual’s
employment status.> While work, central and crucial for both the individual
and society, is primarily based on freedom, it inherently involves aspects of
discipline and coercion. Consequently, an employee’s subordination to the
employer implies that the employer, whether directly or indirectly, controls
various aspects of work performance, such as the manner, content, timing, and
conditions, utilizing not only normative and managerial powers but also dis-
ciplinary authority.* However, it’s important to note that the exercise of this
disciplinary authority is susceptible to misuse and could be employed as a
form of pressure on employees. To prevent such abuse, the implementation of
certain normative and legal mechanisms is necessary. Given that work is fun-
damental to human and societal survival, disciplinary liability becomes a vital
and significant form of liability, and the employer’s disciplinary authority — a

2 In the Belgian theory, labor law is defined as a set of norms governing subordinate
work, work under the authority of the employer. See: Humblet, P., Rigaux, M. (2004). sous
la direction de, Apercu du droit du travail Belge. Brussels, 15.

? JaSarevic, S. (2015). Uredenje radnog odnosa u Srbiji u kontekstu novih okolnosti
u svetu rada. Zbornik radova Pravnog fakultata Univerziteta u Novom Sadu. 49 (3), 10 66.

4 As personal subordinate work is a key characteristic of an individual employment
relationship, there exists a range of definitions suggesting that labor law comprises a set of
norms regulating contractual work under the authority of the employer. Kalleberg, A. L.
(2009). Precarious Work, Insecure Workers: Employment Relation in transition. American
Sociological Review, 74 (1), 341.
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segment requiring appropriate regulation through legal norms. Earlier labor
law legislation addressed these institutes more thoroughly. However, cur-
rent positive legal legislation exhibits some deviations, indicating a need for
reform in this area.

Development of the Concept of Disciplinary Liability
in Domestic Labor Law

Disciplinary liability, a unique form of legal liability, is integral in all
institutions to ensure adherence to internal order and facilitate the work pro-
cess.’ It is based on the violation of special rules of conduct, which are the
result of the need for work discipline, which employees should adhere to at
work and in connection with work. It arises from breaches of specific behav-
ioral rules, born from the necessity of work discipline, which employees are
expected to follow at work and in relation to their work. However, under the
Basic Law on Labor Relations of 1965° work discipline wasn't regulated,
reflecting an era that emphasized the strengthening of workers' self-manage-
ment within the workforce, inspiring lawmakers to abolish elements associated
with discipline, such as repression and punishment. Instead, a system with
moral implications was introduced, where the concept of repression was
replaced by the awareness of voluntarily fulfilling work duties. Following
the Employment Relations Act of 1967 and the Law on Mutual Relations of
Workers in Associated Labor, it was only with the Law on Associated Labor’
that the concept of work discipline, along with the attribute “disciplinary”
as a prefix for liability, procedures, bodies, and measures, was reintroduced
into labor legislation. This approach also applied to subsequent labor-related
laws, under the belief that disciplinary powers were exercised on behalf of
society and the state.® Over time, there was a resurgence of the contractual
nature of employment relationships, predicated on the notion that penalizing
employees for work obligation breaches is one facet of the employer’s power,
derived from the employment contract. This concept implies that employers
should only discipline employees to the same extent as they have the authority

5 Riviero, J., Savatier, J. (1987). Droit du travail. P.U.F. Paris, 198.
¢ Official Gazette of the SFRY, no. 17/65.
7 Official Gazette of the SFRY, 1976.

8 Kovacevié, Lj. (2015). Uredivanje disciplinske odgovornosti u okviru instituta pre-
stanka radnog odnosa, osobeno nomotehnicko ili koncepcijsko resenje u srpskom Zakonu o
radu. Pravna Rije¢, 42. X11, 510.
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to organize their work.” However, employers do not shy away from exerting
much greater factual influence on employees than their right authorizes them,
which requires an appropriate legal response.!® Despite its significance, the
current positive Labor Law does not explicitly regulate work discipline, nor
do employers establish work conditions (such as motivational tools and work
incentives) that would encourage employees to voluntarily submit to work
discipline.!

Regarding the special employment regime, where this subject is thor-
oughly regulated, it is evident that employees under the general employment
regime are at a disadvantage compared to civil servants who benefit from
numerous guarantees in the disciplinary process. Specifically, previous labor
laws in the Republic of Serbia detailed disciplinary liability within the gen-
eral employment regime. More accurately, the last labor law that encompassed
complete substantive and procedural standards for disciplinary liability and its
establishment was the Labor Relations Act of 1996. This abandoned notion,
the “classic disciplinary trial for a disciplinary offense,” was first questioned
with the enactment of the Labor Law in 2001, as it lacked any clauses about
the disciplinary liability of employees. This approach continued with the adop-
tion of the Labor Law in 2005. Even the latest amendments to this law in
2014 have made only minor changes.'> Consequently, newer legislation has
substantially reduced the practice of managing disciplinary liability, leading
to the determination of disciplinary liability and the execution of disciplinary
proceedings being condensed into an abridged process, encapsulated in what
is known as the termination procedure.”® In contrast, the Law on Civil Serv-
ants includes many provisions focused on the disciplinary liability of civil

° Savatier, S. (1982). Pouvoir patrimonial et direction des personnes. Droit social,
3; Treu, T. (2007). Labor law and industrial relations in Italy. Kluwer Law International
Alphen aan den Rijn, 70.

10 Kovacevi¢, Lj. (2014). Kljuéne novine Zakona o radu i njihov ratio legis. Pravo i
privreda. 10 — 12/ LII, 190.

" Tinti¢, N. (1972). Radno i socijalno pravo — book one. Labor relations II. Zagreb:
Narodne novine, 578.

12 Kovacevi¢, Lj. (2008). Disciplinska vlast poslodavca i njene granice, Pravo i
privreda, vol. 45, no. 5-8/2008, 1059; According to the Law on Joint Labor (1976), the
disciplinary commission was responsible for establishing disciplinary liability, and in the
second instance, in the complaint procedure, the appellate disciplinary commission. The
involvement and participation of the trade union in the disciplinary procedure were present.
One of the hypotheses in this paper, which has been previously confirmed by many authors
in domestic labor law, is the absence of internal protection and the need for its reinstate-
ment, as well as the two-instance decision-making process.

13 Kovacevi¢ Peri¢, S. (2020). Odgovornost u radnom odnosu — osobenosti discip-
linske odgovornosti u opstem i posebnom rezimu radnih odnosa. Zbornik radova Pravnog
faulteta u Nisu, (89), 285.
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servants and the principles of the “classical disciplinary process,” along with
procedural rules governing the “disciplinary trial” for a disciplinary offense. It
also addresses procedural matters concerning the initiation and execution of
disciplinary proceedings, the recording of disciplinary sanctions in personnel
files, and their removal.'* The law also “deals” with defining the conditions
for employees’ disciplinary liability, organizing the disciplinary process and
ensuring employees’ basic procedural rights, such as the right to defense, right
to legal recourse, union support, etc.

The Concept of Disciplinary Procedure
in Domestic Labor Law

The disciplinary procedure, seen as a form of due process of law within
the scope of disciplinary labor law, should aim to protect employees from
unlawful actions by employers, or abuses of power by disciplinary authori-
ties.”” This procedure, which determines the liability of an employee, should
include: acquainting employees with procedural rules (for instance, by posting
these rules at the employer’s premises)'®, creating conditions for effectively
exercising their right to defend and to object, and ensuring the obligation to
issue a warning to the trade union'’, as well as establishing brief deadlines
for initiating disciplinary proceedings and for imposing disciplinary meas-
ures. None of these rights is comprehensively regulated by the current Serbian
Labor Law, as the legislator has not specifically addressed the regulation of
the disciplinary process.'® It appears that under the current provisions of the
Labor Law, the disciplinary process has been reduced to a termination proce-

4 Art. 107 et seq., Law on Civil Servants. Official Gazette of the RS, no. 79/2005,
81/2005, 83/2005, 54/2007, 65/2007, 116/2008 104/2009, 99/2014, 94/2017, 95/2018,
157/2020, 142/2022.

15 Wedderburn, L. (1987). The Worker and the Law. London: Penguin Books, 191.
Nav. according to: Lubarda, B. (2020). Radno pravo, rasprava o dostojanstvu na radu i so-
cijalnom dijalogu. Belgrade: Faculty of Law, University of Belgrade. Center for publishing
and information, 657.

16 International Labor Conference. 67 th Session. (1981). Report VIII (1). Termina-
tion of employment at the initiative of the employer. Geneva: International Labor Office, 31.

17 The protection of employees should be a priority, hence the significant role of em-
ployee associations. See: Adlercreutz, A., Nystorm, B. (2015). Sweden. The Hague: Wolters
Kluwer, 30.

18 “Disciplinary procedures are founded on the principle that the sanction of dis-
ciplinary dismissal should not be imposed unless accompanied by a procedure that en-
sures the employee’s right to defense and that the sanction is proportionate to their
behavior.” International Labour Conference. 82nd Session. (1995). Protection against un-
Justified dismissal. Geneva: International Labor Office, st. 152. in: Kovacevié, Lj. (2015).
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dure where disciplinary measures are imposed on employees.!” The existing
Labor Law does not even mention the requirement to initiate disciplinary pro-
ceedings but only refers to a written warning that must be delivered to the
employee.?’ Essentially, there is an abbreviated disciplinary process which is
the employer’s procedural duty to provide a written warning to the employee
about the reasons for terminating the employment contract before its termina-
tion, giving them an eight-day period to respond, as well as the employer’s
obligation to consider the union’s opinion, if provided by the employee.
Therefore, the termination procedure can be characterized as a “specific
disciplinary procedure.” To summarize, the 2005 Labor Law explicitly outlines
the process for an employer to terminate an employment contract but does not
address disciplinary liability, disciplinary procedures, disciplinary measures,
relevant authorities, or other critical aspects associated with these concepts.?!
Despite criticisms aimed at previous rules governing disciplinary liability,
such regulations offered greater protection for employees under the general
labor relations regime. The current legal framework raises questions about
compliance with international labor standards, the employee’s right to defense,
and the possibility of conducting hearings before a disciplinary body.? In line

Uredivanje disciplinske odgovornosti u okviru instituta prestanka radnog odnosa, osobeno
nomotehnicko ili koncepcijsko resenje u srpskom Zakonu o radu. Pravna rijec. 42. XII,
S11.

19 Kovadevi¢, Lj. (2012). T Prestanak radnog odnosa kao disciplinska mera u op$tem
rezimu radnih odnosa. Thematic monograph Kaznena reakcija u Srbiji. Second part. Fac-
ulty of Law, University of Belgrade, 225; Kovacevi¢ Peri¢, S. (2016). Otkaz od strane
poslodavca. Pravo i privreda. 4—6, 643.

20 Tvosevi¢, M. (2013). Otkaz ugovora o radu od strane poslodavca. Collection of
papers Zastita prava u oblasti rada. Belgrade, 319; Lubarda, B. (2020). Radno pravo, rasp-
rava o dostojanstvu na radu i socijalnom dijalogu. Belgrade: Faculty of Law, University of
Belgrade. Center for publishing and information, 660.

2 “The Constitutional Court, when assessing the legality of provisions in collective
labor agreements and work regulations related to disciplinary liability, held that general
acts cannot regulate disciplinary liability, bodies, and measures, as the law does not provide
for such possibilities.” Decision of the Constitutional Court of the RS, IU — 213/2004 of
June 23, 2005, Official Gazette of the RS, no. 68/2005. and Decision of the Constitutional
Court of the RS, I U-494/2004 of July 14, 2005, Official Gazette of the RS, no. 68/2005.
However, this interpretation by the Consitutional Court effectively reduced the employer’s
disciplinary authority to just the power of dismissal. Recognizing the practical need for
mechanisms to prevent abuse of the employer’s disciplinary powers, the 2014 legislative
amendment “confirms that disciplinary liability” exists. See: Kovacevic¢, Lj. Uredivanje dis-
ciplinske odgovornosti u okviru instituta prestanka radnog odnosa — osobeno nomotehnicko
ili koncepcijsko resenje u srpskom Zakonu o radu. Op. cit., 511.

22 See. Article 4 and 7 of Convention No. 158 on Termination of Employment at the
Employer’s Initiative, Official Gazette of SFRY — International Agreements No. 4/84 and
7/91; The practice of the European Court of Human Rights also contributes to the special
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with this, according to ILO Convention No. 158 on the termination of employ-
ment at the initiative of the employer %, the grounds for termination must be
valid (Article 4) and justified. For these reasons to be considered as such, the
employer must have implemented a procedure to verify their truthfulness. It’s
apparent that the legislator, by the norms on issuing written warnings and con-
sidering union opinions, meets the «minimum threshold» of standards set by
Article 4 of Convention No. 158/1982. This approach significantly simplifies
the more comprehensive system of disciplinary procedures that were familiar
to our labor law until the 2000s.>* However, the basic principles of disciplinary
procedures are not stipulated, employee participation is limited, necessary
procedural guarantees are not provided, and a significant shortcoming is the
absence of a two-instance system that would allow for internal protection by
the employer, as is available in the special labor relations regime. Specifi-
cally, the Law on Civil Servants explicitly regulates the disciplinary liability
of civil servants from both substantive and procedural aspects — it establishes
the framework for disciplinary liability and outlines the disciplinary process
conducted before a disciplinary body. This process includes several stages:
the initiation of the procedure, the management of the process, oral hearings,
record-keeping, two-instance decision-making, the right to appeal, suspension
from duty, imposing sanctions, and then the recording and eventual removal
of these sanctions, etc. The statute of limitations for conducting disciplinary
proceedings for minor duty breaches is one year from the initiation of the pro-
cedure, while for more severe breaches, it is two years. As previously stated,
the disciplinary procedure is conducted under the guidelines of the Law on
Civil Servants, supplemented by the Law on Police, the Law on the Army, and,
for issues not addressed in these specific laws, the Law on General Adminis-
trative Procedure is applied.

protection of employees by expanding the scope of application of Art. 6 on the right to a
fair trial. See: Sanders, A. (2010). Article 6 and workplace disciplinary procedures. /ndus-
trial Law Journal. No. 2. Oxford, 172.

3 Official Gazette of the SFRY - International Agreements, no. 4/84.

2 Kovacevi¢ Peri¢, S. (2020). Odgovornost u radnom odnosu — osobenosti discip-

linske odgovornosti u opstem i posebnom rezimu radnih odnosa. Zbornik radova Pravnog
fakulteta u Nisu, (89), 291.
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THEORETICAL FRAMEWORK OF THE DISMISSAL
PROCEDURE IN THE LABOR LAW OF THE REPUBLIC OF
SERBIA AND SELECTED FOREIGN COUNTRIES

Termination of Employment in Domestic Law
on Disciplinary Grounds

In domestic labor law, the employment relationship most often ends
on disciplinary grounds, namely: violation of work obligations and non-
compliance with work discipline. However, dismissal, as the most severe
disciplinary sanction, should be reserved only for such serious violations of
work obligations and breaches of work discipline that justify terminating the
employment relationship.” For the termination of an employment contract to
be executed properly, it must be not only justified but also lawful. According
to ILO Convention No. 158 on the termination of the employment relation-
ship at the employer’s initiative, the reasons for termination must be justified,
a determination which requires a procedure to ascertain their truthfulness.?
The identification of grounds for dismissal based on the employee’s conduct
and breach of work discipline occurs within the dismissal procedure, which
functions as a form of “summary disciplinary procedure.”” The legislator
appears to have forsaken the regulation of disciplinary liability and procedure
in an effort to leave dispute resolutions to the courts and to alleviate the work-
place from complex, lengthy, and costly disciplinary procedures.?® The process

2 Nenadi¢, B., Bezbradica, R. (2006). Disciplinska odgovornost u Zakonu o radu i
opstim aktima poslodavca. Pravni informator. Beograd. 6, 50; Urdarevi¢, B. (2014). Disci-
plinska odgovornost zaposlenih u svetlu novih zakonskih reSenja. Radno i socijalno pravo.
1/ XVIII, 199.

Kovacevi¢, Lj. (2014). Skrivljeno ponasanje zaposlenog i otkaz ugovora o radu —
razgranicenje povrede radne obaveze od sli¢nih razlog. Thematic monograph. Kaznena
reakcija u Srbiji. Belgrade: Law Faculty of the University of Belgrade, 227; Work duties
cannot be determined arbitrarily by the employer. Banderet, M. E. (1986). Discipline at a
workplace: A comparative study of work and practice — The sources and substance of disci-
plinary law. International Labor Review. Vol. 125, 3. 262.

26 Kovacevi¢ Peri¢, S. (2020). Uloga sindikata u postupku otkaza ugovora o radu.
Zbornik radova Pravnog fakultata Univerziteta u Novom Sadu. L1X /86, 128; Berenstein,
A., Mahon, P., Dunand, J. P. (2011). Switzerland. The Hague: Walters Kluwers, 148.

27 Ivosevié, Z. (2012). Otkaz ugovora o radu od strane poslodavca. Collection of
papers Zastita prava u oblasti rada. Belgrade, 1 85; “Non-observance of labor discipline is
a general clause under which any act of indiscipline may lead to termination of the employ-
ment contract", Verdict of the Supreme Court of Cassation of the RS, Rev. 406/06 of 13
July 2006.

2 Kovacevi¢, Lj. Uredivanje disciplinske odgovornosti u okviru instituta prestanka
radnog odnosa, osobeno nomotehnicko ili koncepcijsko resenje u srpskom Zakonu o radu.
Op. cit., 512.
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conducted prior to announcing dismissal and disciplinary measures is not thor-
oughly regulated. The existing provisions only refer to warnings, notices before
dismissal for insufficient performance or incapacity, the imposition of discipli-
nary actions, and the union’s opinion.” The objective of protection should be
to limit the employer’s arbitrariness, which can lead to employee dismissals
and job losses.*® Therefore, it is crucial to ensure adequate protection and pro-
vide a range of legal tools for employees to assert their violated rights.’!

In comparative law, there are approaches where employers are allowed
to establish disciplinary sanctions through work regulations or employment
agreements (thereby reserving dismissal as an ultima ratio). Employers are
required to inform employees about these regulations and obtain the approval
of the employees’ council. This significantly restricts the employer’s disci-
plinary authority, which is lost if the employees’ council disagrees with the
disciplinary sanction (in such cases, the employee’s disciplinary liability
is decided by an arbitration panel).”? This indicates the significant role of
employee associations in protecting employees. Given this, perhaps domes-
tic labor law should consider a similar approach, especially since the union’s
decision (which an employee may include in their response to a pre-dismissal
warning) is not binding for the employer.*

EMPIRICAL RESEARCH ON THE RELATIONSHIP
OF DISCIPLINARY AND DISMISSAL PROCEDURES

During the research process, an in-depth interview and an internet survey
were used as the chosen method. The in-depth interview, as a method, includes
more general questions and is well-suited for gathering data for qualitative

2 Art. 180, Labor Law,; Ivosevi¢, Z. (2016). Prestanak radnog odnosa. Collection of
papers Najznacajnije novine u propisima o radu i na osnovu rada. Belgrade, 200.

30 Simonovi¢, D. (2009). Radnopravna citanka. Belgrade: “Official Gazette of RS”,
23; The aim of harmonizing with the labor law of the European Union is to increase flex-
ibility in labor law, which includes, among other aspects, simplifying the hiring and fir-
ing of employees. However, despite these changes implying the development of protection
for equality and dignity at work, the rights of employees are not fully safeguarded. See.
Jasarevi¢, S. (2013). Harmonizacija radnog prava Srbije sa pravom EU u svetlu iskusta-
va Madarske i drugih zemalja u tranziciji. Thematic collection Harmonizacija srpskog i
madarskog prava sa pravom Evropske Unije. Novi Sad, 294.

31 Kovacevi¢ Peri¢, S., Obradovi¢, G. (2014). Subordinacija i disciplinska vlast po-
slodavca. Pravo i privreda, Casopis za privrednopravnu teoriju i praksu. 7-9. Beorpan, 429.

32 Weiss, M., Schmidt, M. (2008). Labor Law and Industrial Relations in Germany.
Kluwer Law International, 92 — 93.

3 Stojanovi¢, M. (2007). Radni sporovi. Kragujevac, 93.
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analysis. Particularly important are interviews with questions designed to
allow respondents to freely share their experiences and insights on the sub-
ject. This is intended to enable researchers to form an initial understanding
and a foundation for more comprehensive research that demands resources
beyond the reach of independent researchers.’ On the other hand, considering
the relevance of the views of both professionals and the wider public for the
research topic, online surveys with close-ended questions were also employed.
Decisions of the Constitutional Court and verdicts of the Supreme Court of
Cassation were analyzed to develop a “real” picture of the challenges faced by
our judiciary, which is burdened with disputes due to summary — disciplinary
proceedings.

Results of the Analysis of In-depth Interviews

Judge Trifunovi¢, the long-standing president of the Supreme Court of
Cassation, initially emphasizes:

“Despite the existence of many theoretical opinions favoring the
view that disciplinary procedures should not be regulated within the insti-
tute of employment termination, I personally believe that disciplinary and
dismissal procedures should not be separated. All of this is basically a disci-
plinary procedure. It includes provisions for a warning, the opportunity for
defense, mandatory decisions and justifications, evidence, facts, statutes of
limitations, and all other integral parts of the procedure. However, its short-
comings, such as the summary nature of the procedure, lack of discussion,
and possible flaws in the explanations, can be rectified in a court or another
alternative legal process.”

9, 66

The judge’s “affirmation” that certain unregulated legal issues can be resolved
in court indicates that resorting to the judicial system is the sole method
for protecting certain rights and resolving specific issues.*> Would this be

3* Primarily interviewed was Predrag Trifunovi¢, a retired multi-decade judge of the
Supreme Court of Cassation. With his extensive experience, he is one of the most relevant
individuals providing insights related to the research topic. Ivica Lazovi¢, director of the
Agency for Peaceful Resolution of Labor Disputes of the RS, was also interviewed, pro-
viding information on the state of practice and the percentage of peacefully resolved la-
bor disputes in cases of employment termination. Additionally, Mrs. Zeljka Jorgi¢ Dokic,
a long-time professional associate at the Association of Independent Trade Unions of Vo-
jvodina, provided answers from the perspective of the trade union. Finally, Mrs. Svetlana
Budimcevi¢ from the Union of Employers of Serbia shared employers' views on the existing
legal framework and its practical application in the area of employees' disciplinary liability.

35 The judge emphasizes that as many as 60 % of the cases resolved by the Supreme
Court of Cassation are related to employment. Both he and the representative of the Union
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necessary if the legal regulations of these institutes were more divided and
comprehensive? Particularly, if labor law legislation incorporated manda-
tory internal protection and a two-instance system, and if approaches such
as mediation, conciliation, and other peaceful dispute-resolution methods
were considered between employers and employees. In the context of certain
cases of comparative legal practice®® and domestic labor law, we can question
whether disciplinary sanctions are proportionate to the severity of the work
obligation breaches for which they are imposed*’— and critically, whether the
employee had an opportunity to defend themselves. It is imperative to stress
the need for proportionality and justification when imposing disciplinary sanc-
tions, especially dismissal, the most severe of these sanctions.

The director of the sector for legal affairs and social dialogue of the
Union of Serbian Employers believes that the Labor Law should fundamen-
tally regulate the disciplinary procedure.

“If positive legal provisions were read and interpreted by an employer
who is not acquainted with labor law, he might equate any disciplinary
offense with dismissal. On the other hand, our employers think that excessive
regulation can restrict them in many situations. Although, during collective
bargaining, the stance of employers sometimes doesn’t allow much room for
legal changes and amendments, I believe that a more detailed regulation of
these institutes would greatly assist employers.”®

A professional associate in the association of independent unions of
Vojvodina notes:

“Considering my involvement in the union during certain changes, it
was the employers who initiated the “removal” of the disciplinary procedure.
They saw it as additional administration and paperwork, particularly during

of Employers of Serbia interviewed express a positive view on resolving disputes through
the Agency for Peaceful Settlement of Labor Disputes.

3¢ In German law, in the case of Barbara Emme (2009) where she was dismissed for
misappropriating bottles left by the employer's clients, valued at 1.3 euros, and for charg-
ing her mobile phone in the employer's business premises, the Federal Court of Germany
deemed it a justified reason for dismissal on disciplinary grounds. See. Radé, Ch. (1997) .
Droit du travail et responsabilite civile. LGDJ, Paris, 11.

37 Particularly important is the broader catalog of disciplinary measures, which aims
to create conditions for progressive punishment and individualization of disciplinary meas-
ures. See.: Lubarda, B. (2001). Disciplinska odgovornost i harmonizacija prava. Pravo i
privreda. 5-8, 249.

3% She also highlights that the employer invests capital and has the right to oversee
employees. “We have some provisions that regulate this, but they are not properly and
completely organized. This is certainly an oversight, and if we make a comparison between
the general and special regimes of labor relations, we can conclude that employees in the
general labor relations regime face discrimination.”

966



M. Midzovi¢, The Relationship Between Disciplinary and Dismissal..., pp. 955-975.

the easy dismissal phase due to the collapse of companies and privatization.
It is like they set a trap for themselves. In my view, the court should really be
the last resort.*® Until then, all mechanisms contributing to dispute resolution
should be exhausted. It is my opinion that forming labor courts would be a
good solution to alleviate the burden on general jurisdiction courts. These
don’t have to be conventional labor courts; some countries have effective
models where, besides judges, representatives of employers and employ-
ees also participate in resolving disputes.*® In Serbia, there should also be
an elevation of workers’ rights, as there is a trade union infrastructure that
enables this.”¥

The director of the Republic Agency for Peaceful Settlement of Labor
Disputes advocates that the lack of provisions on disciplinary liability and pro-
cedure can lead to significant problems.

“It’s very problematic, both logically and legally, when you have poor
and incomplete provisions. Even partial attempts to address these issues often
don’t end well in practice, creating more problems than benefits. Penalties
are often too harsh, leading to the closure of the workplace, with employees
being punished beyond legally expected and desirable procedures, through
some process of penalty assessment. Therefore, I favor standardizing these
procedures, coupled with informal discussions at the employer’s initiative.”

Termination of employment contracts is common due to strained relation-
ships between employers and employees, but such disputes are rare before
the RAPSLD. Employees frequently approach the Agency, yet there is often
no consensus from employers to resolve these disputes amicably. Employ-
ers, aware of their faults in terminating employment contracts, tend to reject

3 Particularly because of the psychological pressure exerted on an employee when
they receive a warning about the termination of their employment contract. Even if dis-
missal does not occur, the fear and uncertainty experienced in the meantime are unaccepta-
ble. ’Employment security involves the creation and implementation of certain instruments
that contribute to preserving the employment relationship, ensuring that its termination is a
last resort.” See: Kovacevi¢, Lj. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade:
Faculty of Law, University of Belgrade. Center for Publishing and Information, 18; Blanc-
pain, R. (2012). Belgium. The Hague: Walters Kluwer, 50.

“In developed countries, trade unions and workers' councils, as well as associations
that protect employees, really "pay a lot of attention" to their activities. Hasselbalch O.,
(2019). Denmark. The Hague: Wolters Kluwer, 228.

41 Art. 181 of the Labor Law. A practical issue is the lack of an employer's obliga-
tion to submit to the employee's trade union a warning about the existence of reasons for
employment contract termination. Instead, it has been established that "the employee may
submit the trade union's opinion along with their statement." If the trade union's opinion is
provided, the employer must consider it. This is significant, as this requirement can act as a
barrier against unjustified employee dismissals. See: Verdict of the Supreme Court of Cas-
sation, Rev2. 1044/2012, dated November 6, 2013.
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peaceful resolution methods. Related to this, it should be noted that in 2020,
100 cases were initiated before RAPSLD, with employer consent missing in
as many as 95 disputes. Although confidence in the Agency’s work is increas-
ing, a potential solution is mandating an attempt to amicably resolve disputes
before resorting to legal proceedings.

Results of the Analysis of Case Law

In local case law, it is affirmed that the termination of an employment
contract initiated by the employer is illegal if it lacks a factual basis for the
termination or if a written warning to the employee is missing.** Additionally,
there have been verdicts stating that a written warning, as a part of the employ-
ment contract termination process due to reasons pertaining to the employee’s
behavior, is an essential condition for legally terminating the employment
relationship on these grounds.®

The assessment of the legality of a decision to terminate an employee’s
employment contract implies:*

“The termination of the employment relationship is legal if the
employee, for breaching a work obligation, was heard before the dismissal
and was provided an opportunity to defend themselves and state their case
regarding the reason for the employment contract termination.”*

Additionally, the employer may terminate the employee within six months
from becoming aware of the facts constituting the grounds for dismissal, or
within one year from the occurrence of such facts.*® Therefore, the employer is
obligated to terminate the employment contract in accordance with these time
frames, which are defined as preclusive deadlines.*’

42 Verdict of the Appellate Court in Belgrade Gz1. 5508/10 of July 14, 2010; Verdict
of the Supreme Court of Cassation, Rev2 1688/2018, of February 12, 2020.

4 Verdict of the Appellate Court in Belgrade Gz1. 5700/11 of January 18, 2012.

4 According to the International Labour Organization’s Convention No. 158, which
applies to all employees in the RS, an employee’s employment cannot be terminated by the
employer for reasons related to their behavior or performance before they are given an op-
portunity to defend themselves against the allegations. See. Verdict of the Appellate Court
in Belgrade Gz1. 6227/10 of December 15, 2010.

4 Verdict of the Supreme Court of Cassation, Rev. 1216/03 of December 4, 2003.

46 The sentence from the verdict of the Supreme Court of Cassation Rev2 213/2019
of February 20, 2019, established on the sessions of the Civil department on December
10, 2019; Verdict of the Appellate Court in Ni§, Gz 1. 872/10. of June 23, 2010; However,
many theorists believe that these timeframes should be shorter.

47 Case Law of the Supreme Court of Cassation, Rev. 2 1393/2014, breach of work
obligation.
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The case law and existing regulations suggest that a particular in
favorem laboratoris approach has been applied to the liability of employees in
state bodies compared to those working for private companies. The favoritism
primarily manifests in the establishment of a classic disciplinary procedure
involving the participation of the subjects of the procedure in discussions.
Furthermore, breaches of work obligations are categorized into minor and
major, allowing for a gradation of liability and enabling the individualization
of punishment. Enhanced protection is also offered through the gradation of
rights protection, initially internally through complaints within the state body,
followed by external means. This represents a precedent in deviating from the
principle of uniformity in the employment relationship system and serves as
a starting point and hypothesis for potential reforms in labor legislation con-
cerning the protection of employees under the general employment regime.

Additionally, the impact of Constitutional Court decisions on the legal
system is significant, with the human rights protection system under the Euro-
pean Court of Human Rights presenting a notable limitation. This is crucial
for protecting employees’ rights in Serbia, considering the substantial number
of cases where the right to a fair trial has been violated. This is especially true
when it comes to the timeliness of trials.*

Results of the Internet Survey Analysis

In order to determine the prevalence, causes, and existence of abuses
of the employer’s authority during disciplinary or termination proceedings,
the author of this paper conducted an internet survey among 100 respondents.
The survey also covered issues related to employees’ awareness of methods
to protect their rights and their attitudes toward positive legal regulations.
Respondents were predominantly employed individuals 53 %, 16% were
under a contract outside the employment relationship, while a certain number
of respondents were currently unemployed 12 %, students 16 %, and entre-
preneurs 6 %.%

4 Razumevanje disciplinske i krivicne odgovornosti zaposlenih u jurisprudenciji
Ustavnog suda Republike Srbije, in: Darja Sencur Pecek (ed.), “Theory in practice, law and
life: liber amicorum Etelka Korpi¢-Horvat”, Univerza v Maribor, Pravna Faculty/Institu-
tion Dr. Siftarjeva foundation/ Pomurska akademska znanstvena unija (PAZU), Maribor,
2018, 129.

4 Individuals of both genders were surveyed, with 57 % of respondents being fe-
male and 43 % male, across various age groups, educational, and professional profiles (law
50 %, economics 8 %, trade 8 %, and others), selected through a “random sample” system.
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Although every one of the hundred respondents knew that upon starting
work, they must respect the work discipline and organization established by
the employer, 29 % of them answered that not respecting work discipline is not
synonymous with every behavior that is contrary to the employer’s orders.*
According to the responses, disciplinary sanctions were imposed on 21.3 % of
respondents. For 16.3 %, it was a measure of removal from work without wage
compensation, for 19.4 % a monetary fine, and for 22.6 %, it was a warning
with a notice of potential dismissal. As many as 19.4 % of respondents reported
being in situations where their employment was terminated illegally, and
19.3 % were dismissed without adherence to proper termination procedures. A
significant percentage of respondents, 83 %, acknowledged that a warning is a
precursor to dismissal. During the assessment of disciplinary liability and pro-
ceedings, 54 % of respondents noted that a hearing is scheduled, while 67 %
indicated that employees are granted the right to a hearing. Although the warn-
ing, the employee’s statement, and the employer’s decision are key elements
of the summary disciplinary procedure in the general work regime, a notable
flaw is the lack of internal protection (two-instance approach).’! The reform
to strive for is that employers should provide a hearing if requested by the
employee. Legal provisions governing disciplinary and dismissal procedures
should be enhanced to more comprehensively protect the right to work and
establish a fairer relationship between the employee and employer, a sentiment
agreed upon by 67 % of respondents.

CONCLUSION

Regarding the reform of labor law legislation and certain necessary
changes in the regulation of disciplinary and termination procedures within the
general employment relationship regime, it is a fact that a plethora of norms is
not required to achieve the desired goal in this area. These norms should not
only be adequate and consistent but also sufficiently reliable in safeguarding
the legitimate interests of both parties in the employment relationship. Based

50 As many as 31 % of respondents indicated that employees are held responsible
for violations of work discipline not previously defined by law, collective agreements, or
employment contracts, highlighting the lack of adequate information among employees and
other parties involved.

St Trifunovié, P. (2016). Disciplinski postupak u opStem radnom rezimu — neophod-
nost promena. Pravni informator. 3, 8; In such cases, a collegial body, comprising rep-
resentatives of both employees and the employer, would be responsible for deciding on
the employee’s accountability for breaching work obligations or failing to adhere to work
discipline.
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on the conducted research, it is concluded that there is indeed a need to strive
for amendments and supplements to the Labor Law. Perhaps, and I dare say,
the drafting of a new Labor Law is warranted, one that would “remedy” all
oversights and be more in tune with the needs of the labor market. In the case
of the special employment regime for civil servants, the situation is markedly
better. The Law on Civil Servants has attempted to establish a comprehensive
system of disciplinary liability. This law includes numerous provisions that
regulate disciplinary liability in a special regime of labor relations, including
the initiation of proceedings, the conduct of proceedings, oral hearings, taking
minutes, two-instance decision-making, the right to appeal, removal from
work, the imposition of sanctions, and then the recording and deletion of these
sanctions, among other aspects.

On the other hand, in the general employment relationship regime, the
regulation of disciplinary liability and procedures is significantly diminished.
The objective of labor law should aim for greater standardization while avoid-
ing entanglement in the realms of politics, liberalism, and the constant changes
in the labor market, as protecting labor rights ought to be a priority. Consider-
ing the large number of cases before the courts and the need to foster healthy
relationships at work and in matters related to work, it would be beneficial to
reintroduce the concept of internal protection and a two-instance system in the
general employment regime, particularly regarding the termination of employ-
ment, which is the most severe sanction. This should apply, if not universally,
then at least to employers with a larger workforce. It is also essential to ensure
a more comprehensive right of defense for employees in line with international
labor standards, including shorter preclusive deadlines for initiating proceed-
ings, potentially reducing them from six months to one year. Additionally,
establishing specialized labor law courts, drawing inspiration from our former
system of joint labor courts and models in countries like England, France, and
Germany, would be significantly beneficial for the field of labor law.

Additionally, the role of trade unions and employee associations in
protecting employees should be strengthened. Specifically, according to the
provisions of the Labor Law on termination procedures, the union’s response
to a termination warning is not binding, even though earlier provisions
required employers to inform the union, as the collective representative of
the employee, about the reasons for termination. Now that this is no longer
the case, it is evident that current legal solutions contribute to the weakening
of employee associations’ positions. The findings of the conducted research
suggest that trade unions can indeed play a larger role in protecting employ-
ees’ rights, an effort that should be supported through education and raising
awareness about the significance of union work. Moreover, the author leans
towards the viewpoint that the Union of Employers of Serbia, Employers’
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Associations, the Chamber of Commerce of Serbia, human resources per-
sonnel, and other representatives on the employer’s side, who are involved
in negotiations regarding amendments to the Labor Law, should conduct a
thorough needs analysis to understand the direction of necessary changes. The
practice has shown that it is unacceptable for the insufficient standardization of
certain institutions to compromise employee rights, consequently weakening
their position in the labor law relationship.
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ZNACAJ PRINCIPA JEDNAKOG TRETMANA
MUSKARACA I ZENA U PRAVU EVROPSKE UNLJE™

SAZETAK: Pitanje jednakog tretmana muskaraca i Zena
predstavlja nepresusnu temu za istrazivanje, a kako je problem
diskriminacije po osnovu pola usko povezan sa uspostavljanjem
jednakog tretmana, to u istrazivanje ove teme treba krenuti sa nadna-
cionalnog nivoa, kakav je sistem prava u Evropskoj uniji. Nastanak
i razvoj principa jednakog tretmana u okviru zajednice evropskih
drzava tekao je postepeno, uz ostavljanje prostora za dodatna usa-
vrsavanja. Normativni okvir koji je postavljen, ipak, nije bio pracen
i praktiénim promenama u pruzanju jednakih Sansi zenama prili-
kom zaposljavanja i na radu, te se naucnici i dalje bave fenomenom
platnog jaza, segregacijom poslova, staklenog plafona i problemom
uskladivanja porodi¢nog i profesionalnog zivota, kao posledicom
nejednakog polozaja muskaraca i zena u drustvu.

U radu su prouceni nastanak i razvoj principa jednakog tret-
mana u okviru Evropske unije, uz pocetnu hipotezu da ni sadasnji
normativni okvir nije u stanju da predupredi posledice diskriminaci-
je po osnovu pola koje postoje u praksi.

Kljucéne rijedi: jednak tretman, rodna ravnopravnost, pravo
Evropske unije, zabrana diskriminacije

" e-mail: j.rajic@iup.rs, pravnik, istraziva¢ saradnik u Institutu za uporedno pravo u
Beogradu.

* Rad je primljen 22. 9. 2022, izmenjena verzija rada dostavljena je 25. 1. 2023, a
prihvacen je za objavljivanje 1. 2. 2023. godine.
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UvoD

Uspostavljanje jednakog tretmana muskaraca i Zena od vaznosti je za
funkcionisanje svakog drustva, a vrednost ovog nacela time je veca $to neki od
autora, poput Hepla (Hepple), smatraju da se ,,u srcu pojma dostojanstvenog
rada nalazi jednakost™!. S toga je ovo nacelo zauzimalo zna¢ajno mesto u nor-
miranju u okviru brojnih organizacija. Jedna od njih svakako je Medunarodna
organizacija rada, za C¢ije standarde Valtikos smatra da su znacajno doprineli
uspostavljanju jednakih moguénosti i ukidanju nejednakog postupanja.?

Osnove principa rodne ravnopravnosti postavila je Medunarodna orga-
nizacija rada, Cije temelje ¢ini nacelo jednakosti,> donev$i niz znacajnih
konvencija koje su bile usmerene ka zastiti posebno osetljivih kategorija.
Nacelo jednakog postupanja je, kako Kovacevi¢ upucuje, uslo na ,,mala vrata®,
kroz zahtev za obezbedivanjem jednakog pla¢anja muskog i Zenskog rada.*
lako su se prve intervencije desile na polju zastite Zena kao slabijeg pola,
uobli¢avanje principa jednake placenosti desilo se tek usvajanjem Konvencije
br. 100 o jednakoj placenosti muskaraca i Zena, koja, izmedu ostalog, predsta-
vlja najsire prihva¢en dokument.> Pored pomenute konvencije koja je doneta
1951. godine, podjedanku vaznost u uspostavljanju rodno neutralne politike
imaju i Konvencija br. 111 koja se odnosi na diskriminaciju u pogledu zapo-
Sljavanja i zanimanja, kao i Konvencija br. 156 o jednakim moguénostima i
tretmanu radnika sa porodi¢nim obavezama. Reljanovi¢ istiCe vaznost stan-
darda definisanih u okviru MOR u oblasti zabrane diskriminacije, od kojih
mnoga imaju karakter univerzalnih, te da i Evropska unija poziva na saradnju
drzava u okviru ove organizacije, u cilju veéeg broja ratifikovanih konvencija.®

! Hepple, B. (2001). ,,Equality and empowerment for decent work®. International
labour review, vol. 140, no. 1, 5.

2 Valticos, N. (1979). International Labour Law. Boston: Cambridge University
Press, 104.

3 Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 1008.

4 Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu.

5 Brkovi¢, R., Vu¢inié, D. (2020). ,,Equal opportunities and treatment in employem-
net and occupation®. Zbornik radova Pravnog fakulteta u Nisu, br. 87/2020, 170.

¢ Reljanovi¢, M. (2012). ,,Medunarodna organizacija rada i zabrana diskriminacije
pri zaposljavanju®. Strani pravni Zivot, br. 3/2012, 93.
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RAZVOJ ZABRANE RODNE DISKRIMINACIJE U PRAVU EU

Rodna ravnopravnost predstavlja jednu od najznacajnijih tekovina
Evropske unije i princip koji je proklamovan u osnivackim aktima, a ¢iji
se sadrzaj i dalje razvija. Vazno je naglasiti da se nacelo jednakog tretmana
muskaraca i zena u Evropskoj uniji nije razvijalo neposredno kao takvo, vec je
razvoj tekao poStovanjem principa jednake placenosti za jednak rad muSkaraca
i Zzena. Razlozi za takvu formulaciju nisu slu¢ajni i1 bili su uslovljeni eko-
nomskim interesima, ta¢nije potrebom pojedinih drzava da sprece nelojalnu
konkurenciju kroz troskove koje mogu imati poslodavci koji posStuju princip
jednake zarade za jednak rad.” Pomenuto nacelo je svoje mesto naslo u Ugo-
voru o osnivanju Evropske ekonomske zajednice,® a kasnije i u Ugovoru o
funkcionisanju Evropske unije.” Promene nastaju odlukom Evropskog suda
pravde u predmetu Defienne,' koji je ovom principu dao socijalni znaéaj, kroz
promociju zabrane diskriminacije izmedu muskaraca i Zena, zbog ¢ega je eko-
nomski kontekst ovog nacela ostao u drugom planu.

Temelji principa jednakog tretmana postavljeni su samim osnivanjem
zajednice, ta¢nije potpisivanjem Osnivackog ugovora u Rimu 1957. godine,
kojim su se drzave ugovornice obavezale da obezbede jednaku zaradu za
jednak rad, kako je to formulisano ¢l. 119." Potpisivanjem Ugovora u
Amsterdamu 1997. godine, ovaj princip proklamovan je kao jedan od ciljeva
Evropske unije, uz obavezu da se primenjuje u svim druStvenim sferama i
na svim nivoima.'? Pored toga §to je ¢l. 141. razraden koncept rada jednake
vrednosti, ovo nacelo je Ugovorom iz Amsterdama postalo obaveza u funkcio-
nisanju svih organa i organizacija u okviru zajednice evropskih drzava, samim
tim 1 obligatorni princip za drzave ¢lanice. Tako je nastao i termin gender
mainstreaming (main — glavni, stream — tok), koji doslovno znaci uvodenje
principa rodne ravnopravnosti u glavne tokove." Znaéaj ovog dokumenta
jos je veci ako imamo na umu da su se tada prvi put iskristalisale mere afir-

7 Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 1019.

8 Treaty establishing the European Economic Community, dostupno na https://eur-
lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:11957E/TXT , ¢l. 119.

° Consolidated version of the Treaty on the Functationing of the European Union,
http://www.azzk.me/1/doc/Ugovor o funkcionisanju EU.pdf, ¢l. 157, st. 1.

10 Defrenne v. Sabene, br. 43/75 od 8. 4. 1976. godine.

! Prechal, S., Burri, S. (2009). Pravila EU o rodnoj ravnopravnosti: Kako su ona
preneta u nacionalno pravo. Luksemburg: Evropska komisija, 14.

12 Treaty of Amsterdam amending the Treaty on European Union, the Tretaties es-
tablishing the European Communities and certain related acts, OJ C 340, ¢l. 2.

13 Antonijevi¢, Z. (2011). Rodna ravnopravnost u Evropskoj uniji, zakonodavstvo i
sudska praksa. Beograd: Udruzenje tuzilaca i zamenika javnih tuzilaca Republike Srbije, 5.
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mativne politike, kao nuznost u cilju jednakog ukljuc¢ivanja Zena kao manje
zastupljenog pola u zaposljavanju i napredovanju. U teoriji prava Evropske
unije navodi se ¢l. 13. kao revolucionarni, jer dozvoljava donoSenje akata
radi spreGavanja i otklanjanja diskriminacije.'* Efekti ove odredbe dalekosezni
su, jer su na tim temeljima donete direktive koje su odigrale znacajnu ulogu
na polju antidiskriminacije. Vaznost potpisanog ugovora primec¢uje i Bernard
(Catherine Barnard), koja isti¢e da je proklamacijom u ovom ugovoru princip
jednake placenosti dobio prosireno shvatanje.!> Osnivackim ugovorom princip
jednake placenosti primenjivao se samo na poslove koji su bili isti, odnosno
uporedivi, uz jasno zanemarivanje ¢injenice da poslovi ne moraju biti formalno
isti, ali da proizvode jednaku vrednost za poslodavca, zbog Cega zaposleni koji
ih obavljaju zasluzuju da budu placeni isto. Tako je od potpisivanja Ugovora
u Amsterdamu princip jednake zarade obuhvatao i rad jednake vrednosti, $to
je zahtevalo dublje promisljanje o poslovima koji se uporeduju. To smatramo
svojevrsnom evolucijom prava u okviru Evropske unije, ¢ime se pitanje jedna-
kog tretmana prosiruje. Matijevi¢ i Cori¢ ukazuju na posredan zna¢aj Ugovora
potpisanog u Mastrihtu 1992. godine, ¢ime je zabrana diskriminacije potvrdila
svoj znacaj u okviru acquis communautaire.'® Zabrana diskriminacije sastavni
je deo i ugovora potpisanog u Lisabonu.!”

ZABRANA RODNE DISKRIMINACIJE KROZ DIREKTIVE
EVROPSKE UNLJE I PRAKSU EVROPSKIH SUDOVA

Premda je princip zabrane diskriminacije po osnovu pola definisan u
osnivackim aktima, potreba za konkretizacijom i razradom ovog nacela ne
prestaje. Bernard smatra da aktuelnosti pitanja jednakog tretmana muskaraca
i Zena doprinosi nepostojanju jednakih Sansi u pristupu trzi$tu rada, zbog cega
je vise nezaposlenih Zena nego muskaraca, kao i zbog nejednakosti Sansi na

14 Savet mozZe jednoglasnom odlukom, na osnovu predloga Komisije i nakon kon-
sultovanja Evropskog parlamenta, preduzeti odgovarajuc¢e mere radi borbe protiv diksri-
minacije zasnovane na razlikama na osnovu pola, rase ili etnickog porekla, veroispovesti
ili ubedenja, invalidnosti, starosti ili seksualne orijentacije. Ove odluke ne mogu uticati
na druge odredbe ovog ugovora i moraju postovati obim nadleznosti sa kojima raspolaze
zajednica,, citirano prema: Matijevi¢, M., Cori¢, V. (2007). ,,Antidiskriminacione mere u
okviru Evropske unije“, 50 godina Evropske unije (ur. Jovan Ciri¢). Beograd: Institut za
uporedno pravo, 102.

15 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 263.

16 Matijevi¢, M., Cori¢, V. (2007). Op. cit., 103.

17 Treaty of Lisbon amending the Treaty on European Union and the Treaty estab-
lishing the European Community, OJ C 306, ¢l. 19.
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trziStu rada usled ¢ega su zene uglavnom angazovane u okviru atipi¢nih poslo-
va.'® To svakako treba povezati sa ve¢om zastupljenos$cu zena u neplac¢enim
aktivnostima u ku¢i, sa preuzimanjem glavne uloge u ¢uvanju dece i ¢lanova
porodice kojima je potrebna nega, $to rezultira prihvatanjem manje placenih
poslova ili poslova sa nepunim radnim vremenom, te pristajanjem na niZu
zaradu, a posledi¢no i na nizu penziju.

Prva konkretizacija nacela jednakog postupanja musSkaraca i Zena nastu-
pila je donosenjem Direktive o jednakoj plac¢enosti 75/117/EZ." Proistekla iz
Ugovora o Evropskoj zajednici iz 1957. godine, cilj Direktive bio je utvrdiva-
nje principa jednake zarade za rad jednake vrednosti. Sprovodenju tog principa
trebalo je da pomogne obaveza klasifikacije radnih mesta, koja bi dovela
do klasifikacije zarada. Boljem razmevanju Direktive doprinela je delatnost
Evropskog suda pravde i slu¢aj 43/75 Defirenne v. Sabena.*® Ambiciozni ciljevi
ove direktive imali su dug put do implementacije, a kao jedan od problema u
primeni javilo se §iroko tumacenje termina zarada.”’ Odgovori su pronadeni
u sudskoj praksi Suda pravde Evropske unije koji je iskristalisao svoj stav da
zarada iz radnog odnosa, pored osnovne zarade za izvrSeni rad, podrazumeva i
dodatke za izvrSeni prekovremeni rad, bonuse, dnevnice ostvarene na sluzbe-
nim putovanjima, ukljucujuéi i otpremnine. Time se, u stvari, diskriminacija
izmedu muskaraca i Zena u pogledu zarada prosirila i na naknade 1 bonuse. U
vezi sa ostvarivanjem zarade ostale su brojne nedoumice, koje tekst Direktive
nije razreSio. U tom smislu, valja ukazati na jedan od znacajnijih slucajeva
Evropskog suda pravde u vezi sa potrebom da se pojasni da nejednaka zarada
zaposlenih koji rade nepuno radno vreme u odnosu na zaradu onih koji rade
puno radno vreme ne predstavlja diskriminaciju, $to je potvrdeno presudom u

'8 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 253.

1% Council Directive 75/117/EEC, dostupno na https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:31975L0117:EN:HTML, pristupljeno: 30. 9. 2021.

Pomena radi, profesor Jovanovi¢ izvore prava u Evropskoj uniji deli na one koji
se odnose na jednak tretman muskaraca i zena u procesu zaposljavanja, gde ima na umu
Direktive 76/207/EZ i 2000/78/EZ, zatim na one koji se staraju o obezbedivanju jednakog
tretmana dok traje zaposlenost, kao i prilikom prestanka radnog odnosa, u smislu kate-
gorizovanja otkaznih razloga kao nedopustenih koji se odnose na trudnocu, materinstvo,
porodiljsko odsustvo, §to pronalazimo u Povelji o osnovnim pravima EU; citirano prema:
Jovanovi¢, P. (2011). ,,Aktuelni aspekti principa zastite zaposlenih®. Zbornik radova Prav-
nog fakulteta u Novom Sadu, br. 3/2011, 146.

2 Defrenne v. Sabena, Judgment of the Court of 8 April 1976. Sud je potvrdio
princip jednakog placanja za rad jednake vrednosti muskaraca i Zena, jer je u suprotnom
posredi neposredna diskriminacija po osnovu pola. Razlike mogu postojati samo ako je
razlog objektivan, te da se temelji na razli¢itim kvalifikacijama, uslovima rada i prirodi
posla.

2 Antonijevié, Z. (2011). Rodna ravnopravnost u Evropskoj uniji, zakonodavstvo i
sudska praksa. Beograd: Udruzenje tuzilaca i zamenika javnih tuzilaca Republike Srbije, 12.
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slu¢aju 96/80 Jenkins vs. Kingsgate.” U skladu sa principom pro rata tempo-
ris, Sud, doista, nije mogao da pronade elemente neposredne diskriminacije.
Medutim, Sud je napomenuo da o nejednakom tretmanu mozemo govoriti
ukoliko poslodavac zaposljava zene, koje u veéem procentu rade nepuno radno
vreme u odnosu na muskarce sa punim radnim vremenom.” Na tim temeljima
su ustanovljeni koreni za prepoznavanje posredne diskriminacije godinama
kasnije, premda ne treba zaboraviti ni presudu u predmetu Bilka-Kaufhaus,
donetu mnogo ranije, koja je svojevrsni pionir u proklamovanju zabrane
diskriminacije.?*

Pionirski formulisana, ubrzo je dopunjena ve¢ naredne godine donoSe-
njem Direktive 76/207/EEZ o sprovodenju jednakog tretmana za muskarce i
zene u pogledu zaposljavanja, stru¢nog usavrsavanja i napredovanja i uslova
rada.” Jedna od novina koju donosi pomenuta Direktiva ogleda se u prosiri-
vanju zabranjenih osnova diskriminacije pa je, pored pola, zabranjeno vrsiti
diskriminaciju po osnovu porodi¢nog i bra¢nog stanja. Uz ponovnu pro-
klamaciju jednakog tretmana u svim vrstama profesionalne orijentacije i
prekvalifikacije, ova direktiva je samo produbila pitanja rodne diskriminacije
i tako stvorila osnov za donoSenje nove Direktive 2002/73/EZ.* Ovim doku-

22 Judgment of the Court of 31 March 1981.

2 Antonijevi¢, Z. (2011). Rodna ravnopravnost u Evropskoj uniji, zakonodavstvo i
sudska praksa. Beograd: Udruzenje tuzilaca i zamenika javnih tuzilaca Republike Srbije,
13. Sli¢no je Sud zakljudio razmatrajuéi pitanje dodatnih zarada u predmetu 709/88 Dan-
foss. Kako je Sud ustanovio parametre za sticanje dodatne zarade u vidu pokretljivosti tela,
obucenosti i duzine staza, nasao je da zene mogu biti stavljene u nepovoljan polozaj u
odnosu na kriterijum pokretljivosti zbog rodnih uloga koje se pripisuju Zeni, koja pored po-
slovne ima i glavnu ulogu u domacinstvu, §to umanjuje njenu mogucnost da se prilagodava
mestu i vremenu rada.

2 Bilka-Kaufhaus GmbH, Case C-170/84. Predmet se ticao nepovoljnog polozaja
zaposlenih sa nepunim radnim vremenom, koje su uglavnom cinile Zene u odnosu na polo-
zaj zaposlenih koji su radili na neodredeno vreme, $to je rezultiralo nepovoljnim polozajem
zena prilikom sticanja prava na starosnu penziju.

» Directive 76/207/EEC on implementation of the principle of equal treatment
for men and women as regards access to employment, vocational training and promo-
tion and working conditions, dostupna na https://op.curopa.cu/en/publication-detail/-/
publication/701c4f4-6cb7-4899-b44b-b1eb65fe2953/language-en

26 Directive 2002/73/EC of the European Parliament and of the Council of 23 Sep-
tember 2002 amending Council Directive 76/207/EEC on the implementation of the prin-
ciple of equal treatment for men and women as regards access to employment, vocational
training and promotion, and working conditions, dostupna na https://eur-lex.europa.eu/
legal-content/en/ALL/?7uri=CELEX%3A32002L0073, pristupljeno: 8. 9. 2022.

Napomenimo jos i Direktivu 79/7/EEZ o implementaciji principa jednakog tretmana
za muskarce i Zene iz domena socijalnog osiguranja, Direktivu 86/613/EEZ o jednakom
tretmanu muskaraca i zena u pojedninim oblastima poput poljoprivrede, uz proklamnova-
nje principa jednakosti i u sferi samozaposlenih muskaraca i zena, Direktivu 92/85/EEZ
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mentom je posebno naglaseno da se neée smatrati diskriminacijom ukoliko
se za obavljanje odredenog posla zahteva pol samo onda kada je to odredeno
prirodom posla, a predvidene su i mere afirmativne politike, jer je povlasceni
tretman proklamovan za trudnice i majke u radnom odnosu. Uz to, predviden je
poseban korpus njihovih prava, pa ¢e trudnice moéi da uzivaju pravo da odsu-
stvuju sa posla radi prenatalnih pregleda, uz zabranu otpustanja na pocetku
trudnoce, kao 1 postedu rada nocu. Postavljeni ciljevi bili su ambiciozni, ako
uzmemo u obzir neke od sudskih odluka donetih pre donoSenja ove direktive.?’

Sa razvojem komunitarnog prava, razvijao se i princip jednakog tret-
mana muskaraca i Zena, tako $to je dobio primenu u drugim, vaznim sferama.*
Tako je usledilo preciziranje postojecih direktiva u oblasti rada i zaposljava-
nja donoSenjem nove Direktive 2006/54/EZ.* Ovo je, u stvari, sveobuhvatna
Direktiva, doneta sa ciljem da objedini do tad proklamovane principe jednakog

o poboljsanju polozaja zdravlja trudnica, porodilja i dojilja, Direktivu 96/34/EZ o rodi-
teljskom odsustvu uz posebno proklamovano pravo da se roditelj nakon koris¢enja poro-
diljskog odsustva vrati na posao i ima posebnu zastitu od otkaza. Na kraju, dopuna svih
direktiva jeste i Direktiva 97/80/EZ o teretu dokazivanja u slu¢aju diskriminacije na osnovu
pola.

27 NajviSe paznje privukao je slucaj ,,muskih babica®“. Sud je u predmetu 165/82
Commission v. United Kingdom, Judgment of the Court of 17 October 1995. godine, zauzeo
stav da nema mesta diskriminaciji u zaposljavanju samo zenskih osoba na radno mesto ba-
bice, s obzirom na visok nivo senzitivnosti potreban za obavljanje tog posla. Da nema su-
protnosti sa komunitarnim pravom, Sud je doneo pomenuti zaklju¢ak ukazujuci na osobeni
odnos pacijentkinje i babice, pri ¢emu je posebnu oseéajnost osobe postavio kao klju¢ni
¢inilac za obavljanje posla babice. Time je Sud, vode¢i se sopstvenim rezonovanjem rod-
nih uloga, liSio muskarce senzitivnosti za obavljanje ovog posla, premda u istoj Zivotnoj
situaciji ucestvuje i ginekolog, koji moze biti i muskog pola jer priroda njegovog posla nije
odredena polom. Zbog toga ovakvo rezonovanje stava Suda smatramo prili¢no upitnim.

Sporno je bilo i zauzimanje stava u predmetu S-450/93 Kalanke v. Freie Hansestadt
Bremen, Judgment of the Court of 17 October 1995. godine, kada je Sud smatrao da su
odredbe propisa u Nemackoj, koje pruzaju prvenstvo u napredovanju na radu manje za-
stupljenog pola na rukovodeé¢im mestima istih kvalifikacija kao afirmativnu meru, u stvari
odstupanje od principa jednakog tretmana. Time je zanemareno prisustvo Zena u znac¢ajno
manjem procentu u odnosu na muskarce. Mozemo konstatovati da se ovom odlukom pravo
Evropske unije vratilo korak unazad.

2 Potreba da se princip rodne ravnopravnosti prosiri i na druge sfere, pored oblasti
rada, dovela je do donoSenja Direktive 2004/113/EZ radi postizanja rodne jednakosti mu-
Skaraca i Zena u pruzanju dobara i usluga. Preuzimaju se definicije neposredne i posredne
diskriminacije, a primena ovog propisa prosirena je na oblast socijalnog osiguranja. https://
eur-lex.europa.eu/legal-content/HR/TXT/?uri=celex%3A32004L0113, pristupljeno: 1. 10.
2021.

¥ Directive 2006/54/EC of the European Parliament and of the Council of 5 July
2006 on the implementation of the principle of equal opportunities and equal treatment of
men and women in matters of employment and occupation (recast), dostupna na https://eur-
lex.europa.eu/eli/dir/2006/54/0j, pristupljeno: 19. 9. 2022.
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tretmana u razli¢itim sferama.’® Tako Nilsen (Ruth Nielsen) istice da je cilj
donosenja ove direktive bio u stvari sistematizacija pitanja koja se ti¢u rodne
ravnopravnosti, kako bi Direktiva bila primenljivija,*' dok Bernard smatra da
je sveobuhvatna direktiva uvek bolje resenje zbog urodnjavanja javne poli-
tike.*> Vaznost ove direktive vidljiva je na polju pomirenja profesionalnih i
privatnih obaveza i uspostavljanja jednakosti muskaraca i Zena kao roditelja,
jer se predvida poseban vid odsustva radi nege deteta, tzv. roditeljsko odsustvo
(engl. parental leave) kojim se moze koristiti i otac deteta, pored do tada posto-
jeceg prava na porodiljsko odsustvo. Ovim se samo predvidela moguénost za
oceve da se koriste ovim odsustvom, dok ¢e se na posebno oc¢insko odustvo
saCekati nesto viSe od decenije. Kovacevi¢ ukazuje na to da je ova sveobu-
hvatna direktiva uticala i na progresivno shvatanje Evropskog suda pravde u
pogledu nacela jednakog tretmana.*® To se odnosi na shvatanje neposredne dis-
kriminacije na osnovu pola, koje konzumira i neopravdano pravljenje razlike
na osnovu kriterijuma koji su vezani za pol radnika, poput trudnoce ili rodenja
deteta.** Takvo rezonovanje Suda dragoceno je bilo u prepoznavanju prava iz
korpusa materinstva i njihove medusobne povezanosti sa diskriminacijom po
osnovu pola. To je Evropski sud pravde potvrdio u predmetu Dekker,*> sma-
trajuéi diskriminaciju po osnovu trudnoc¢e diskriminacijom po osnovu pola, s
obzirom na to da je jedino Zenama, po prirodi stvari, omoguceno da radaju.
Sli¢éno je odlucio i u predmetu Hertz,*¢ stvorivsi svojevrsan proaktivan pristup

30 Mulder, J. (2018). ,,Directive 2006/54/EC on the implementation of the principle
of equal opportunities and equal treatment of men and women in matters of employment
and occupation (recast)“. International and European Labour Law (ed. Edoardo Ales, Mark
Bell, Olaf Deinert, Sophie Robin-Olivier). Hart Nomos Beck, 549.

31 Nielsen, R. ,,2006/54/EC: Gender equality*. EU Labour law — a commentary (ed.
Monika Schlachter). Wolters Kluwer, 30.

32 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 259.

3 Kovacevié, Lj. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 1021.

3 Presuda u predmetu C-177/88, Elisabeth Johanna Pacifica Dekker v. Stichting
Vormingscentrum voor Jong Volwassenen/VJV-Centrum/Plus, od 8. 11. 1990. godine. Isto
tako, Sud je zauzeo isti stav povodom nejednakog tretiranja koji je neposredno ili posredno
povezan sa trudno¢om u predmetu Case C-32/93, Carole Louise Webb v. EMO Air Cargo
(UK) Ltd, ECJ, od 14. 7. 1994. godine, kao i zbog neobnavljanja ugovora na odredeno vre-
me zbog trudnoce u predmetu Case C-438/99, Maria Luisa Jimenez Melgar v. Ayuntamien-
to de Loss Barrios, ECJ, od 4. 10. 2001. godine.

3 C-177/88, Elisabeth Johanna Pacifica Dekker v. Stichting Vormingscentrum voor
Jong Volwassenen/VJV-Centrum/Plus, od 8. 11. 1990. godine.

3 CJEU, C-179/88, Handels- og Kontorfunktioncerernes Forbund I Danmark v.
Dansk Arbejdsgiverforening, 8 November 1990.
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kada je posredi diskriminacija po osnovu materinstva.’’” Ne treba zaboraviti
ni na predmet u praksi Evropskog suda za ljudska prava Zarb Adami*® gde
je zakonska odredba propisivala mogucnost da osobe sa porodi¢nim obave-
zama mogu biti izuzete od obaveze porotniStva, $to je dovelo do nejednake
zastupljenosti polova pri malteskim sudovima, u korist muskaraca. Pored
pomenutog, Direktiva prvi put uvodi pravo na odsustvo i za usvajanje dece,
te su ovakve odredbe nesumnjivo uticale na izmenu zakonodavstva zemalja
¢lanica, dok ¢e praksa pokazati uticaj na zabranu diskriminacije zaposlenih
roditelja prilikom vra¢anja na posao, §to je bila jedna od namera donosioca
Direktive. Pomak je uocen i u pitanju definisanja posredne diskriminacije, s
obzirom na to da se viSe ne zahteva da kvantitativan kriterijum bude u vidu
odredenog procenta osoba koji je doveden u polozaj neravnopravnog tretmana
zbog, naizgled, neutralne norme, kriterijuma ili prakse.’® Ovakvu definiciju
treba smatrati pomakom, imajuéi u vidu da je olaksano dokazivanje posredne
diskriminacije.

Mozemo se sloziti sa Bernard da je princip jednakog tretmana pokretac
promena u pravu EU,* a to potvrduje i nedavno doneta Direktiva 2019/1158 o
pomirenju profesionalnog i porodi¢nog Zivota roditelja i negovatelja.*! Uspo-
stavljanje balansa izmedu porodi¢nog i profesionalnog Zivota smatra se vaznim
segmentom principa jednakog tretmana, zbog ¢ega je u teoriji formiran izraz
work-life balance.** Nemogucnost uskladivanja porodi¢nog i privatnog Zivota
se, izmedu ostalog, negativno odrazava i na decu koja pate zbog nedovolj-
nog posvecivanja paznje.* Tu su i posledice na ekonomskom planu drzave s
obzirom na to da ekonomisti upozoravaju da je doslo do pada BDP-a po glavi
stanovnika u Evropskoj uniji za 10 %, Sto bi se moglo ublaziti ve¢im uklju-
¢ivanjem muskaraca u sferu neplacenog rada u cilju smanjenja disproporcije

37 Masselot, A., Caracciolo di torela, E., Burri, S. (2012). Fighting discrimination on
the grounds of pregnancy, maternity and parenthood. European commission, 6.

38 Zarb Adami v. Malta, app. no. 17209/02, od 2. 6. 2006. godine.

¥ Nielsen, R. ,,2006/54/EC: Gender equality”. EU Labour law — a commentary
(ed. Monika Schlachter). Wolters Kluwer, 36.

40 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 253.

4 Directive (EU) 2019/1158 of the European parliament and of the Council of 20
June 2019 on work-life balance for parents and carers and repealing Council Directive
2010/18/EU, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019L1158,
pristupljeno 14. 7. 2022.

4 Kirton, G. (2011). ,,Work-life balance, attitudes and expectations of young black
and minority ethnic graduates“. Equality, inequalities and diversity, contemporary chal-
lenges and strategies (ed. Geraldine Healy, Gill Kirton, Mike Noon). London, 252.

4 Gvero, S. (2019). ,,Pravo na odsustvo sa rada radi brige o djetetu — neophodnost
izmjene normativnog pristupa“. Pravo i privreda, br. 1-3, 2019, 142—-143.
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sa zastupljeno$¢u Zena u porodi¢nim obavezama.* Najznacéajniji doprinos ove
direktive ogleda se u jasnom formulisanju ocinskog odsustva (engl. paternity
leave), za koje Ciregato (Elisa Chieregato) kaze da je to pravo na &ije se utvr-
divanje dugo Cekalo.* Proklamacije koje sadrzi ova direktiva su znacajne,
od kojih treba promenuti 10 placenih radnih dana za oceve da bi se starali o
detetu, i to pravo koje se daje drugom ,,ekvivalentnom roditelju®, $to upucuje
na pionirski normirano pravo roditeljima iz istopolnih zajednica i usvojitelje,*
zatim pravo na fleksibilno obavljanje posla dok dete navrsi osam godina, kao i
zabrana otkaza za vreme koris¢enja odsustva. Ne samo da su donosenjem ove
direktive ocCevi izasli iz senke zaposlenih sa porodi¢nim duZnostima, ve¢ se
pokusalo razbijanje stereotipa da je uloga majke u odgajanju dece prirodna i
neotudiva. Pomak treba videti i u uocavanju ¢injenice da postoje ¢lanovi poro-
dice koji zahtevaju negu, bez koje ne mogu funkcionisati, te da se podrska u
vidu posebnog korpusa prava mora pruziti onim zaposlenima koji se o njima
staraju. Ipak, najznacajniji doprinos ove direktive vidimo u podsticaju zapo-
slenih u drzavama ¢lanicama EU da uspostave ravnotezu izmedu porodi¢nog i
profesionalnog zivota.

Evropska realnost — raskorak izmedu legislative i prakse

Cini se da prikazani normativni okvir pruza dobru osnovu za postizanje
jednakih moguénosti za muskarce i Zene, posebno u sferi rada. Ipak, statistike
ukazuju da stanje rodne ravnopravnosti ne odgovara analiziranim politikama
1 usvojenim propisima. Pre svega, na trzi§tu rada u zemljama Evropske unije
primetna je manja zastupljenost Zena u odnosu na muskarce, pri ¢emu je
njihova karijera stabilnija i trajnija.*’ Nejednaka zastupljenost zena na trzi-
S$tu rada bila je jedan od razloga za formiranje segregacije poslova. Tako su
nastali poslovi u kojima preovladava muska radna snaga i oni u kojima Zene

4 UdruZenje poslodavaca Slovenije (2017). Pomirenje poslovnih i porodicnih
obaveza i rodna ravnopravnost, regionalni pregled i smjernice. Beograd: Work Family bal-
ance, 13.

4 Chieregato, E. (2020). ,,A work-life balance for all? Assessing the inclusiveness of
EU Directive 2019/1158%. International Journal of comparative labour law and industrial
relations, vol. 36, issue 1, 8.

4 Cafala, L. (2020). ,,The transposition of Directive 2019/1158 in Italy: unresolved
issues and complex solution®. Revue de droit compare du travail et de la securite sociale,
no. 4/2020, 84.

47 Istrazivanje se odnosi na Zene sa jednim detetom do 12 godina, starosti 25-64 go-
dine koje su manje zastupljene u odnosu na muskarce, ¢ija karijera traje 37,9 godina u od-
nosu na 29 godina koliko u proseku traje karijera Zene; citirano prema: Davaki, K. (2016).
Differences in woman's and man's work, care and leisure time. European Parliament, 16.
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dominiraju. Konsekventno, veéa je zastupljenost Zena u poslovima koji nisu
tipicno muski poput posla nastavnika, u oblasti prava, socijalne zastite i dru-
Stvenih nauka uopste, dok oblasti inzenjerstva, poljoprivrede, gradevinarstva u
Evropskoj uniji u stvari predstavljaju svet muskaraca.*

Pored manje zastupljenosti zena, nejednakost Sansi za muskarce i Zene
na evropskom trzistu rada uslovile su i primetan rodni jaz u zaradama. Premda
se od principa jednakih zarada krenulo u formiranje antidiskriminacijskog
zakonodavstva u Evropskoj uniji jo§ Ugovorom o osnivanju, istrazivanja uka-
zuju da zene u pomenutoj zajednici ostvaruju u proseku 16 % manju zaradu
od svojih muskih kolega za isti posao.” Razloga za ovakvu situaciju je vise.
Autori na prvom mestu istiu disbalans u raspodeli porodi¢nih obaveza, u
kojima primat ima Zena, koja se ¢eS¢e koristi pravom da radi nepuno radno
vreme. U Zelji da na ovakav nacin pomiri porodi¢ne i poslovne obaveze, Zzene
svesno pristaju na manji mese¢ni prihod, koji ¢e decenijama kasnije rezultirati
niZom penzijom. Istrazivanja ukazuju na visi procenat majki sa decom starosti
25-64 godina, koje rade skrac¢eno radno vreme u odnosu na one bez dece, a
ovaj procenat je visi i od procenta oCeva koji koriste ovaj modalitet radnog
vremena kao nacin da kombinuju posao i porodi¢ne duznosti, kojih je samo
49%.% Zato se istiCe da se karijera zena mnogo ¢e$ce prekida zbog majéinske
uloge, nego $to je to slucaj sa karijerom muskog roditelja.’' Nejednakost Sansi
za muskarce 1 zene implikuje druStvene probleme poput problema uskladivanja
porodi¢nog 1 privatnog zivota. Pored toga §to uskrac¢ivanje vremena za poro-
dicu na psiholoSkom planu prouzrokuje stres, depresiju, smanjuje motivaciju
za rad i uopSte pogorSava zdravlje i efikasnost zaposlenog,> danasnja zako-
nodavstva, ukljuc¢ujuéi i nadnacionalno pravo Evropske unije, imaju problem
u pronalazenju adekvatnog nac¢ina za uskladivanje ovih vaznih Zivotnih sfera.

Pod uticajem patrijarhalnih stavova, savremena druStva se nisu
odrekla majcinske uloge kao glavne, dok se u ocu i dalje vidi jedini izdrza-
valac porodice (breadwinner). Time kontinuirano opstaje diskriminacija po
osnovu materinstva, zbog ¢ega se neretko desava da Zene budu isklju¢ene od

* Mills, M., Tsang, F., Prag, P., Ruggeri, K., Miani, C., Hoorens, S. (2014). Gender
equality in the workforce: reconciling work, private and family life in Europe. European
Commission, 5.

4 International trade union confederation report, The decent work agenda: a gender
perspective. Brussels, 2009, 15.

0 Davaki, K. (2016). Differences in woman's and man’s work, care and leisure time.
European Parliament, 16.

St Schulze, E., Gergoric, M. (2015). Maternity, paternity and parental leave: Data
related to duration and compensation rates in the European Union, Policy Department C:
Citizens’ Rights and Constitutional Affairs (European Parliament 2015), 72.

52 Buddhapriya, S. (2009). ,,Work-family challenges and their impact on career deci-
sions: a study of Indian woman professionals“. Vikalpa, vol. 34, no. 1, 33.
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obavljanja odredenih obaveza.’® Rodenjem deteta formira se prirodna veza
izmedu majke i deteta, zbog Cega je tradicionalno uvrezeno misljenje da je
jedino na majci da se koristi pravom na odsustvo radi nege deteta. Posle-
di¢no, svega 2% oceva u Evropskoj uniji se koristi ovim pravom.** S toga
se podrazumeva maj¢ino odsustvo sa posla rodenjem deteta i dolazi do skoro
nezaobilaznih prekida u karijeri koji su prethodno pomenuti. Na ovaj nacin se
zena iskljucuje iz procesa rada, ali i iz usavrSavanja, koje uti¢e na puno ostva-
rivanje njenih intelektualnih kapaciteta, $to pruza osnovu nekim autorima da
govore o opravdanosti pravljenja razlike u zaradama muskaraca i Zena za rad
jednake vrednosti.™ Nejednake $anse za muskarce i Zene na poslovnom planu
reflektuju se i na nejednakost u raspodeli kuénih poslova. Podaci govore u
prilog ¢injenici da Zene u Evropskoj uniji provode 18 sati na nedeljnom nivou
u kuénim poslovima, dok muskarci provode tri puta manje.> Izlazak zena na
trziSte rada i doprinos kuénom budzetu nije uticao na smanjenje kuénih oba-
veza zene, vec je, naprotiv, uslovio stvaranje dodatnog tereta obaveza.

Pored pomenutog, autori isti¢u da razlike nejednakih zarada za rad iste
vrednosti izmedu muskaraca i zena moze biti pojasnjen i tradicijom u izboru
zanimanja mus§karaca i zena.’” Ovo treba povezati sa segregacijom zanimanja
koja formira tzv. ,,muska“ i ,,Zenska* zanimanja, te da su ova potonja po pri-
rodi stvari manje pladena. Tome treba dodati i moguénost za prekovremeni
rad, samim tim i ve¢u zaradu ostvarenu na kraju meseca, koja je ustupljena
muskarcima, $to se moze smatrati posledicom neravnomerne podele porodic-
nih poslova. U tom smislu, postoje stavovi da su zene zbog ovakvih uloga
manje zastupljene u poslovima koji podrazumevaju prekovremeni rad, poput

53 Dobra ilustracija je ve¢ pomenuti slucaj The Zarb Adami Case, u kome je Evrop-
ski sud za ljudska prava utvrdio da je odredba Malteskog zakona diskriminatorna koja
podrazumeva mogucnost iskljucenja od gradanske duznosti sudije porotnika onih osoba
koje imaju porodi¢ne duznosti, a koje u veéini slucajeva ¢ine zene, citirano prema: Etinski,
R. (2013). ,,Indirektna diskriminacija u sudskoj praksi Evropskog suda za ljudska prava“.
Zbornik radova Pravnog fakulteta u Novom Sadu, br. 1/2013, 59-60.

* Davaki, K. (2016). Differences in woman's and man’s work, care and leisure time.
European Parliament, 49.

% Wood, G. R., Corcoran, E. M., Courant, N. P. (1993). ,,Pay Differences among the
Highly Paid: The Male-Female Earnings Gap in Lawyers’ Salaries®. Journal of Labor Eco-
nomics, 417-441. Pomenuti autori smatraju da Zena, nakon porodaja, ima smanjeni intelek-
tualni kapacitet za rad, zbog ¢ega joj, kao posledica, sleduje manje pla¢ena radna pozicija.

% Mills, M., Tsang, F., Prag, P., Ruggeri, K., Miani, C., Hoorens, S. (2014). Gender
equality in the workforce: reconciling work, private and family life in Europe. European
Commission, 18.

57 Prechal, S., Burri, S. (2009). Pravila EU o rodnoj ravnopravnosti: Kako su ona
preneta u nacionalno pravo. Luksemburg: Evropska komisija, 14.
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posla menadzZera.*® Sta vise, ima autora koji smatraju da se sa ovakvih poslova
potiskuju Zene koje imaju porodi¢ne obaveze, jer im one predstavljaju pre-
preku da ucestvuju na sastancima nakon radnog vremena, $to se smatra delom
radne obaveze.” Tu su i stereotipi da Zene nisu za takav posao, zbog nedo-
statka posvecenosti.®® Ovakve teorijske stavove prati statistika koja ukazuje
da je na nivou Evropske unije manje od 10 % zena koje su menadzeri, a da je
taj procenat jo$ nizi kada su u pitanju najviSe zarade u korporaciji.®' S pravom
se zakljuCuje da su visoke pozicije na radnom mestu i zaposSljavanje Zena u
obrnutoj proporciji, te da je udeo Zena sve manji kako se na hijerarhiji radnih
mesta povecavaju ona koja su vise placena.®

Sa pomenutim treba povezati efekte nepruzanja jednakih Sansi za
muskarce i zene u radnom odnosu, koji su vidljivi i kroz moguénost napredo-
vanja. Nepostovanje rodno jednakih politika udruzeno je sa stereotipima da je
priroda zaposlenog muskarca liderska i1 da su oni sposobniji, zbog ¢ega samo
jedna zena zauzima jedno od tri najplacenijih pozicija u kompanijama u drza-
vama Clanicama.®® U vezi sa tim treba pomenuti i teoriju staklenog plafona
(glass ceiling), u vidu prepreka, nevidljivih 1 na prvi pogled nepostojecih za
zene koje zele da napreduju u svom poslu, ali istovremeno dovoljno ¢vrstih
koje ih sprecavaju u tome. Sa takvom vrstom prepreka suocavaju se samo zene
u radnom odnosu onda kada Zele svojim radom da napreduju na vise pozicije,
koje su bolje placene, ali im je zbog nejednakosti Sansi na radu dozvoljeno
napredovanje samo do odredenog nivoa.

Da je nejednakost u zaradi muskaraca i Zena za isti posao evropska stvar-
nost, ukazuje i organizovanje ,,Dana jednake plate®, sa ciljem da se ukaze na
borbu Zena da dostignu svoje muske kolege obavljajuci posao iste vrednosti.®

58 Kirton, G. (2011). ,,Work-life balance, attitudes and expectations of young black
and minority ethnic graduates“. Equality, inequalities and diversity, contemporary challen-
ges and strategies (ed. Geraldine Healy, Gill Kirton, Mike Noon). London, 262.

% De Spiegelaere, S., Piasna, A. (2017). The why and how of working time reduc-
ton. European trade union institute, 65.

0 Gender and career development. European foundation for the improvement of li-
ving and working conditions. Dublin, 2007, 25.

1 Meyerson, E. D., Fletcher, K. J. ,,A modern Manifesto for shattering the glass cei-
ling*“. Harvard Business Review, no. R00107, 127.

2 Gender and career development, European foundation for the improvement of li-
ving and working conditions. Dublin, 2007, 25.

% Mullally, S. (2003). ,,Beyond the limits of non-discrimination: promoting gender
equality”. Equality in diversity (eds. Cathryn Costello, Elis Barry). University of Leicester,
295.

% European Commission, Equal Pay Day: Joint Statement by First Vice-President
Timmermans and Commissioners Thyssen and Jourova, https://ec.europa.eu/commission/
presscorner/detail/en/statement 19 6192, pristupljeno: 5. 10. 2021.
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Pomenuti dan se organizuje svake godine i obelezava se u drzavama clani-
cama onog dana kada zene zaista uspeju da se izjednace sa zaradom svojih
muskih kolega obavljajuéi isti posao, pocev od 1. januara. Premda je zako-
nodavni okvir za pruzanje jednakih Sansi jasan i implementiran u drzavama
¢lanicama, podaci ukazuju da je ,,Dan jednakih plata® u 2019. godini postignut
tek 5. novembra na nivou Evropske unije, §to su porazavajucée ¢injenice, koje
ukazuju na to da je Zeni potrebno gotovo 11 meseci da bi prihodovale isto kao
1 muskarci na radnom mestu. U obzir treba uzeti progres pojedinih drzava, pa
tako je ovaj dan u Spaniji u pomenutoj godini ostvaren 22. februara, tri dana
kasnije u Austriji, prema dostupnim podacima Evropske komisije.

URUSAVANJE RODNIH ODNOSA
ZA VREME PANDEMIJE COVID-a 19
Primer nekih zemalja Evropske unije

Istrazivanje rodnih odnosa ucinjeno je u svetlu preduzetih mera za
sprecavanje Sirenja Covid-a 19 u prvim mesecima pandemije, a na osnovu
statistickih podataka odredenih zemalja koje ¢ine zajednicu Evropske unije.
Zatvaranje vaspitno-obrazovnih ustanova i radnih mesta uz prelazak na rad
od kuce dodatno su uticali na ve¢ postojeéi neravnopravni odnos muskarca i
zene. Takva situacija uslovila je potrebu za drugacijom organizacijom poro-
dica Sirom sveta. Pored toga, zene su bile visSe pogodene pandemijom zbog
toga Sto su zastupljenije u sektorima rada u kojima su predstavljale zaposlene
u prvoj liniji.®* Zbog socijalne izolacije, roditelji u velikom broju zemalja
Evropske unije se nisu mogli oslanjati na pomo¢ starijih u cuvanju dece, te je
ovu obavezu trebalo uskladiti sa obavljanjem posla, uz potrebu da bar jedan od
roditelja radi od kuée. Prvi rezultati istraZivanja dolaze iz Spanije i Italije, iz
zemalja koje su u prvom talasu pandemije najvise bile pogodene posledicama
virusa. Najve¢i deo kuénih poslova u ovim drzavama preuzele su Zene.*® Pre-

% International Labour Organization, Covid-19 and the world of work: impacts and
responses, Geneva, 2020, 6. O polozaju zaposlenih u prvoj liniji procitati vise u: Raji¢
Cali¢, J. (2021). ,,Pravni polozaj zaposlenih u prvoj liniji za vreme vanrednog stanja usled
pandemije virusa Kovid 19 u Srbiji“, Pandemija Kovida 19: pravni izazovi i odgovori.
Beograd: Institut za uporedno pravo, 15-113.

% Del Boca, D., Oggero, N., Profeta, P., Rossi, Maria Cristina, (2020). Women’s
and men’s work, housework and childcare, before and during COVID-19. Review of Eco-
nomics of the Household, 2020, 18, 1001-1017. file:///E:/ZA%20RAD/INSTITUT/JRC/
rad%20za%20EU/Women’s%20work,%20housework,%20and%20childcare%20before%20
and%20during%20COVID-19%20VOX,%20CEPR%20Policy%20Portal.html, pristuplje-
no: 7. 10. 2021.
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zumanjem obaveza u domacinstvu od strane onog roditelja koji je pristao da
radi od kuce, navodi na zakljucak da je na taj na¢in produbljena ve¢ postojeca
rodna neravnopravnost izmedu muskaraca i Zena. U pomenutim zemljama, taj
dodatni teret preuzele su zene, koje su radile od kuce, starale se o deci i radile
kuéne poslove. To posebno isti¢u autori u Italiji, ukazujuéi na povecanje sati
koje su zene provodile obavljajué¢i kuéne poslove 1 u ¢uvanju dece, u odnosu
na period pre ,,zakljucavanja“ (lockdown).”” Istrazivanje je takode pokazalo da
je visok procenat muskaraca koji je nastavio da radi na svom radnom mestu, u
odnosu na veci procenat majki koji je pristao da radi od kuce. Posebno zabri-
njavaju uporedni podaci van drzava koje ¢ine EU, u Ujedinjenom Kraljevstvu,
SAD, Kini i Japanu, koji pokazuju da su se zZene u velikom procentu suocile sa
nezaposleno$éu, kao posledicom smanjenja traznje za radnom snagom na trzi-
$tu rada i da su imale problem da se reintegri$u na trziSte rada.®® Promene na
trziStu rada i nedostatak radnih mesta mogu se dodatno negativno odraziti na
zaposljavanje zena, povecati njeno angazovanje u ku¢nim poslovima i staranju
o deci, te produbiti rodni jaz, zbog ¢ega ne ¢udi apel Medunarodne organiza-
cije rada da sve mere za sprecavanje Sirenja virusa moraju biti uskladene sa
politikom rodne ravnopravnosti.®

ZAKLJUCAK

Mozemo zakljuciti da je razvoj evropskog zakonodavstva tekao uzla-
znom putanjom kada je princip jednakog tretmana u pitanju. Ipak, ¢ini se da
normativni okvir nije pra¢en uspehom prilikom implementacije prava, odno-
sno, kako Kovacevi¢ rezonuje, nije pracen ,jednakim kvalitetom radnog
angazovanja muskaraca i zena“, zbog Cega su pobrojane manifestacije nejed-
nakog tretmana jo§ uvek prisutne.”” S pravom se zakljuCuje da nije moguce

°” Del Boca, D., Oggero, N., Profeta, P., Rossi, Maria Cristina, (2020). Women's
and men's work, housework and childcare, before and during COVID-19. Review of Eco-
nomics of the Household, 2020, 18, 1001-1017. file:///E:/ZA%20RAD/INSTITUT/JRC/
rad%20za%20EU/Women’s%20work,%20housework,%20and%?20childcare%20before%20
and%?20during%20COVID-19%20VOX,%20CEPR%20Policy%20Portal.html (Pristuplje-
no: 7. 10. 2021).

% Belot, M., Choi, S., Tripodi, E., Van den Broek-Altenburg, E., Jamison, C. J.,
Papageorge, W. N. (2020). Unequal Consequences of COVID-19 across Age and Income:
Representative Evidence from Six Countries, (IZA Institute for labour economics 2020), 10.

% International Labour Organization, Covid-19 and the world of work: impacts and
responses. Geneva, 2020, 18.

0 Kovacevié, Lj. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 1061.
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resSiti probleme u drustvu prostim donoSenjem zakona, odnosno ,legalnim
fetiSizmom®,” §to se ¢ini posebno u slucaju zabrane diskriminacije po osnovu
pola. Evropski standardi predstavljaju minimalne uslove kojima bi drzave
ugovornice trebalo da se vode u normiranju nacionalnih odredbi. Neke od njih
su otiSle korak dalje. Tako, uocljiv je pozitivan trend antidiskriminatorskog
zakonodavstva u nordijskim zemljama, pa se moZe ukazati na primer Svedske
koja je osnovala specijalizovanog ombudsmana za rodnu ravnopravnost, $to
treba smatrati korisnim primerom zakonodavne politike koji su sledile Danska
i Norveska.” Pored navedenog, u Svedskoj poslodavac ima obavezu sprovode-
nja aktivne politike rodne ravnopravnosti, pa ako njegov kolektiv broji vise od
10 ¢lanova u obavezi je da donese ,,godisnji plan jednakosti koji podrazumeva
procenu o jednakoj zaradi zaposlenih muskaraca i Zena na radnom mestu, uzi-
majuéi u obzir sistematizaciju radnih mesta.” Posebnu podrsku u realizaciji
ovih planova u zemljama Severne Evrope pruzaju sindikati, u kojima se vidi
drustveni pokreta¢ promena i stozZer posStovanja ljudskih prava uopste, kao i
principa jednakosti. JaCanje sindikata, kao socijalnih partnera, moze posluziti
kao dobar primer ostalim drzavama c¢lanicama, kroz ¢iju delatnost je moguce
resiti neke od znacajnih problema u drustvu.

Ipak, ono $to smatramo vaznim za uspostavljanje principa jednakog
tretmana odnosi se na prepoznavanje potreba koje imaju muskarci prilikom
uspostavljanja jednakog tretmana. Premda je, kada govorimo o o¢uvanju prin-
cipa rodne ravnopravnosti, sva paznja usmerena na zene, koje se najcesce i
susreéu sa diskriminacijom na radu, slazemo se sa onim autorima koji predlazu
da je potrebno, pored uvazavanja potreba Zena, zavrediti i potrebe muskaraca,
pogotovo u svetlu prava oc¢eva na porodiljsko odsustvo, odnosno priznavanja
o¢evima uloge koje imaju u porodi¢nim duznostima.”™ Delimo miseljenje da
je za razvoj principa jednakog tretmana, uopste i u Evropskoj uniji, nuzno
obratiti paznju na osobene potrebe muskaraca, umesto da se koncept zastite
zena pro§iri.”

" Jagarevi¢, S. (2014). ,,Antidiskriminaciono pravo Srbije u oblasti rada i standardi
Evropske unije”, Perspektive antidiskriminacijskog prava (ur. Zeljko Potoénjak, Ivana Gr-
gurev, Andrea Grgi¢). Zagreb: Sveuciliste u Zagrebu — Pravni fakultet, 50.

2 Bell, M. (2002). Anti-discrimination law and European union. New York: Oxford
University press, 199-200.

” Jovanovi¢, P. (2011). ,,Aktuelni aspekti principa zastite zaposlenih®. Zbornik ra-
dova Pravnog fakulteta u Novom Sadu, br. 3/2011, 148.

" Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 1061.

S Grgurev, I. (2014). ,,Diskriminacija trudnih radnica: Kako uspje$no pomiriti trud-
nocu sa zahtevima trzista“. Perspektive antidiskriminacijskog prava (ur. Zeljko Poto¢njak,
Ivana Grgurev, Andrea Grgic). Zagreb: Sveuciliste u Zagrebu — Pravni fakultet, 150.
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ABSTRACT: The issue of equal treatment of men and women
represents an inexhaustible topic for research. Since the problem of
gender-based discrimination is closely related to the establishment
of equal treatment, the investigation of this topic should begin at
the supranational level, as is the system of law in the European Un-
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within the community of European states was gradual, leaving room
for further refinements. However, the normative framework that was
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of preventing the consequences of gender-based discrimination that
exist in practice.

Keywords: equal treatment, gender equality, European Union
law, prohibition of discrimination

INTRODUCTION

The establishment of equal treatment for men and women is impor-
tant for the functioning of any society, and the value of this principle is even
greater considering some authors, like Hepple, believe that “at the heart of
the concept of decent work lies equality.”? Therefore, this principle has held
a significant place in the standard-setting within numerous organizations. One
such organization is the International Labour Organization, whose standards
Valticos believes have significantly contributed to the establishment of equal
opportunities and the elimination of unequal treatment.?

The foundations of the principle of gender equality were laid by the
International Labour Organization, which is based on the principle of equality,*
having adopted a series of significant conventions aimed at protecting particu-
larly vulnerable categories. The principle of equal treatment entered through
the “back door,” as Kovacevi¢ points out, with the demand for ensuring equal
pay for work of equal value by men and women.® Although the first inter-
ventions occurred in the field of protecting women as the weaker gender, the
shaping of the principle of equal remuneration only took place with the adop-
tion of Convention No. 100 on Equal Remuneration for Men and Women,
which, among other things, represents the most widely accepted document.® In
addition to the aforementioned convention adopted in 1951, Convention No.
111 concerning discrimination in respect of employment and occupation, as
well as Convention No. 156 on equal opportunities and treatment of workers
with family responsibilities, also play an equally important role in establishing
a gender-neutral policy. Reljanovi¢ emphasizes the importance of the stand-
ards defined within the ILO in the area of discrimination prohibition, many of

2 Hepple, B. (2001). ,,Equality and empowerment for decent work®. International
labour review, vol. 140, no. 1, 5.

3 Valticos, N. (1979). International Labour Law. Boston: Cambridge University
Press, 104.

4 Kovadevi¢, Lj. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law of the
University of Belgrade, 1008.

S Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law of the
University of Belgrade.

¢ Brkovi¢, R., Vuéini¢, D. (2020). “Equal opportunities and treatment in employ-
ment and occupation®. Zbornik radova Pravnog fakulteta u Nisu, no. 8§7/2020, 170.
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which have a universal character, and notes that the European Union calls for
cooperation among states within this organization, aiming for a greater number
of ratified conventions.”

Development of the Prohibition
of Gender Discrimination in EU Law

Gender equality represents one of the most significant achievements of
the European Union and is a principle proclaimed in its founding acts, which
continues to evolve. It is important to emphasize that the principle of equal
treatment of men and women in the European Union did not develop immedi-
ately as such, but evolved through adherence to the principle of equal pay for
equal work between men and women. The reasons for such a formulation were
not random and were conditioned by economic interests, specifically the need
of certain states to prevent unfair competition through the costs that could be
incurred by employers who respect the principle of equal pay for equal work.®
This principle found its place in the Treaty establishing the European Eco-
nomic Community? and later in the Treaty on the Functioning of the European
Union.!® Changes occurred with the decision of the European Court of Justice
in the case of Defrenne!!, which gave this principle a social significance, pro-
moting the prohibition of discrimination between men and women, thereby
relegating the economic context of this principle to the background.

The foundations of the principle of equal treatment were laid with the
establishment of the community, specifically with the signing of the Treaty of
Rome in 1957, which committed the contracting states to ensure equal pay for
equal work, as formulated in Article 119.!> With the signing of the Treaty of
Amsterdam in 1997, this principle was proclaimed as one of the goals of the
European Union, with the obligation to apply it in all societal spheres and at

” Reljanovi¢, M. (2012). ,,Medunarodna organizacija rada i zabrana diskriminacije
pri zaposljavanju®. Strani pravni zivot, no. 3/2012, 93.

8 Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law of the
University of Belgrade, 1019.

° Treaty establishing the European Economic Community, availale at https://eur-lex.
europa.eu/legal-content/HR/TXT/?uri=CELEX:11957E/TXT , artcle 119.

10 Consolidated version of the Treaty on the Functationing of the European Union,
http://www.azzk.me/1/doc/Ugovor o funkcionisanju EU.pdf, article 157, point 1.

" Defirenne v. Sabene, no. 43/75 April 8, 1976.

12 Prechal, S., Burri, S. (2009). Pravila o EU rodnoj ravnopravnosti: kako su ona
preneta u nacionalno pravo. Luxembourg: European Commission, 14.
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all levels.!® Besides the detailed concept of work of equal value in Article 141,
the principle by the Treaty of Amsterdam became a mandatory function of all
bodies and organizations within the community of European states, and thus
a compulsory principle for member states. This led to the creation of the term
gender mainstreaming, which literally means the integration of the principle
of gender equality into the main currents.!* The significance of this document
is even greater considering that it was the first time affirmative action meas-
ures were crystallized as necessary to ensure the equal inclusion of women as
the less represented gender in employment and advancement. In the theory
of European Union law, Article 13 is referred to as revolutionary because it
allows the adoption of acts to prevent and combat discrimination.'® The effects
of this provision are far-reaching, as directives that have played a significant
role in the field of anti-discrimination have been adopted on these founda-
tions. The importance of the signed Treaty is also noted by Catherine Barnard,
who points out that the proclamation in this treaty gave the principle of equal
pay an extended understanding.'® The founding treaty applied the principle of
equal pay only to jobs that were the same or comparable, blatantly ignoring
the fact that jobs do not have to be formally the same but produce equal value
for the employer, and therefore employees performing them deserve to be paid
the same. Thus, since the signing of the Treaty of Amsterdam, the principle of
equal pay encompassed work of equal value, which required a deeper reflec-
tion on the jobs being compared. This is considered a kind of evolution of law
within the European Union, thereby expanding the issue of equal treatment.
Matijevi¢ and Cori¢ point to the indirect significance of the Treaty signed
in Maastricht in 1992, which confirmed the importance of the prohibition of
discrimination within the acquis communautaire.'” The prohibition of discrim-
ination is also an integral part of the Treaty of Lisbon.!®

13 Treaty of Amsterdam amending the Treaty on European Union, the Tretaties es-
tablishing the European Communities and certain related acts, OJ C 340, article 2.

4 Antonijevi¢, Z. (2011). Rodna ravnopravnost u Evropskoj uniji, zakonodavstvo i
sudska praksa. Belgrade: Prosecutors Association of Serbia, 5.

15, The Council may, by unanimous decision, on the proposal of the Commission and
after consulting the European Parliament, take appropriate measures to combat discrimina-
tion based on gender, race or ethnic origin, religion or belief, disability, age or sexual orien-
tation. These decisions must not affect other provisions of this Treaty and must respect the
scope of competencies available to the Community.”, quoted according to: Matijevi¢, M.,
Cori¢, V. (2007). ,,Antidiskriminacione mere u okviru Evropske unije®, 50 godina Evropske
unije (ed. Jovan Ciri¢). Belgrade: Institute of Comparative Law, 102.

16 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 263.

17 Matijevi¢, M., Cori¢, V. (2007). ,,Antidiskriminacione mere u okviru Evropske
unije“, 50 godina Evropske unije (ed. Jovan Ciri¢). Belgrade: Institute of Comparative
Law, 103.

'8 Treaty of Lisbon amending the Treaty on European Union and the Treaty estab-
lishing the European Community, OJ C 306, Article 19.
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Prohibition of Gender Discrimination through European Union
Directives and the Practice of European Courts

Although the principle of non-discrimination based on gender is defined
in the founding acts, the need for concretization and elaboration of this princi-
ple continues. Barnard believes that the lack of equal opportunities in access
to the labor market contributes to the current issues of equal treatment of men
and women, resulting in higher unemployment among women than men, as
well as inequality of opportunities in the labor market, leading to women gen-
erally being engaged in atypical jobs.!” This is certainly linked to the greater
representation of women in unpaid domestic activities, taking on the main role
in childcare and care for family members in need, which results in accept-
ing lower-paid jobs or part-time work, and consequently lower earnings
and pensions.

The first concretization of the principle of equal treatment of men and
women occurred with the adoption of Directive 75/117/EEC on equal pay®.
Stemming from the Treaty of the European Community of 1957, the Direc-
tive aimed to establish the principle of equal pay for work of equal value. To
facilitate the implementation of this principle, it was necessary to classify
jobs, which would lead to wage classification. The European Court of Jus-
tice’s activities and the case 43/75 Defrenne v. Sabena*' contributed to a better
understanding of the Directive. The ambitious goals of this directive had a
long path to implementation, and one of the problems in its application was
the broad interpretation of the term wages.”> Answers were found in the case
law of the Court of Justice of the European Union, which clarified that wages

1 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 253.

20 Council Directive 75/117/EEC, available at https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:31975L0117:EN:HTML (Accessed on September 30, 2021).

For example, Professor Jovanovi¢ categorizes the sources of law in the European
Union into those that pertain to equal treatment of men and women in the employment
process, where he considers Directives 76/207/EEC and 2000/78/EC, and then those that
ensure equal treatment during employment, as well as upon termination of employment,
in terms of categorizing reasons for dismissal as impermissible that relate to pregnancy,
maternity, maternity leave, which is found in the Charter of Fundamental Rights of the
EU; cited according to: Jovanovié, P. (2011). ,,Aktuelni aspekti principi zastite zaposlenih®.
Zbornik radova Pravnog fakulteta u Novom Sadu, no. 3/2011, 146.

2l Defrenne v. Sabena, Judgment of the Court of April 8, 1976. The Court affirmed
the principle of equal pay for men and women for work of equal value, as otherwise it
constitutes direct discrimination based on gender. Differences can only exist if there is an
objective reason, and that it is based on different qualifications, working conditions, and the
nature of the job.

22 Antonijevié, Z. (2011). Rodna ravnopravnost u Evropskoj uniji, zakonodavstvo i
sudska praksa. Belgrade: Prosecutors Association of Serbia, 12.
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from an employment relationship include not only the basic pay for work per-
formed but also allowances for overtime, bonuses, per diems on business trips,
including severance payments, thus extending the discrimination between men
and women regarding wages to allowances and bonuses. Numerous uncer-
tainties remained regarding earnings that the Directive’s text did not resolve.
In this regard, the European Court of Justice’s significant case regarding the
need to clarify that unequal pay for part-time employees in relation to full-
time employees does not constitute discrimination, as confirmed in the ruling
of case 96/80 Jenkins vs. Kingsgate.”®> According to the principle of pro rata
temporis, the Court indeed could not find elements of direct discrimination.
However, the Court noted that unequal treatment could be discussed if the
employer employs women, who work part-time to a greater extent than men
who work full-time.** This laid the foundation for recognizing indirect dis-
crimination years later, although the ruling in the Bilka-Kaufhaus case, decided
much earlier, is a pioneer in proclaiming the prohibition of discrimination.?
Pioneeringly formulated, it was soon complemented the following year
by the adoption of Directive 76/207/EEC on the implementation of equal treat-
ment for men and women with regard to employment, vocational training and
promotion, and working conditions.?® One of the novelties introduced by this
Directive is the expansion of prohibited bases for discrimination, including
discrimination based on family and marital status besides gender. With the re-
proclamation of equal treatment in all types of professional orientation and
retraining, this directive only deepened issues of gender discrimination, thus
creating the basis for the adoption of new Directive 2002/73/EC.?” This docu-

2 Judgment of the Court of March 31, 1981.

2% Antonijevi¢, Z. (2011). Rodna ravnopravnost u Evropskoj uniji, zakonodavstvo i
sudska praksa. Belgrade: Prosecutors Association of Serbia, 13. Similarly, the Court con-
cluded while considering the issue of additional earnings in case /09/88 Danfoss. As the
Court established parameters for acquiring additional earnings in the form of physical mo-
bility, training, and experience, it found that women could be placed at a disadvantage in
relation to the criterion of mobility due to gender roles assigned to women, who, in addi-
tion to their professional role, also have a primary role in the household, which reduces
their ability to adapt to the place and time of work.

» Bilka-Kaufhaus GmbH, Case C-170/84. The case concerned the disadvantageous
position of part-time employees, who were predominantly women, compared to the posi-
tion of full-time employees, resulting in a disadvantageous situation for women in acquir-
ing rights to old-age pensions.

2 Directive 76/207/EEC on implementation of the principle of equal treatment
for men and women as regards access to employment, vocational training and promo-
tion and working conditions, available at https://op.europa.eu/en/publication-detail/-/
publication/701c4{f4-6cb7-4899-b44b-b1eb65fe2953/language-en

" Directive 2002/73/EC of the European Parliament and of the Council of 23
September 2002 amending Council Directive 76/207/EEC on the implementation of the
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ment emphasized that it would not be considered discrimination if a particular
job requires a specific gender only when it is determined by the nature of the
job, and it provided for affirmative action measures since privileged treatment
was proclaimed for pregnant women and mothers in employment. In addition,
a special corpus of their rights was envisioned, allowing pregnant women to
enjoy the right to take time off for prenatal exams, with a prohibition of dis-
missal at the beginning of pregnancy, as well as exemption from night work.
The goals set were ambitious, considering some of the judicial decisions made
before the adoption of this directive.?®

With the development of community law, the principle of equal treat-
ment of men and women also developed, gaining application in other important
spheres.” This led to the specification of existing directives in the field of work

principle of equal treatment for men and women as regards access to employment, voca-
tional training and promotion, and working conditions, available at https://eur-lex.europa.
eu/legal-content/en/ALL/?uri=CELEX%3A32002L0073 (Accessed on September 8, 2022).

It is also worth mentioning Directive 79/7/EEC on the implementation of the princi-
ple of equal treatment for men and women in the field of social security, Directive 86/613/
EEC on equal treatment of men and women in certain areas such as agriculture, with the
proclamation of the principle of equality also in the sphere of self-employed men and wom-
en, Directive 92/85/EEC on improving the health and safety of pregnant workers, mothers
who have recently given birth and women who are breastfeeding, Directive 96/34/EC on
parental leave with a specifically proclaimed right for a parent to return to work after its
use and special protection from dismissal. Finally, complementing all these directives is
Directive 97/80/EC on the burden of proof in cases of gender-based discrimination.

2 The case that attracted the most attention was the 'male midwives' case. In the
case 165/82 Commission v. United Kingdom, Judgment of the Court of 17 October 1995,
the Court took the position that there is no place for discrimination in employing only
women for the position of a midwife, considering the high level of sensitivity required for
the job. Finding no contradiction with Community law, the Court reached this conclusion
by pointing out the unique relationship between the patient and the midwife, where the
special sensitivity of the person was set as a key factor for performing the midwife's job.
In doing so, the Court, guided by its own reasoning on gender roles, deprived men of the
sensitivity required for this job, although a gynecologist, who can also be male, participates
in the same life situation, as the nature of his job is not determined by gender. Therefore,
we consider the Court's reasoning in this stance to be quite questionable.

The stance taken in the case S-450/93 Kalanke v. Freie Hansestadt Bremen, Judg-
ment of the Court of 17 October 1995, was also contentious. The Court considered that
the provisions of German law, which give priority in career advancement to the less repre-
sented gender in managerial positions of equal qualification as an affirmative action, were
actually a deviation from the principle of equal treatment. This ignored the significantly
lower percentage of women compared to men in such positions. We can conclude that this
decision represented a step backward for European Union law.

» The need to extend the principle of gender equality to other spheres, be-
yond the field of work, led to the adoption of Directive 2004/113/EC to achieve gen-
der equality between men and women in the provision of goods and services. Defi-
nitions of direct and indirect discrimination are adopted, and the application of this
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and employment by adopting the new Directive 2006/54/EC.* This is, in fact,
a comprehensive Directive, adopted with the aim of consolidating the princi-
ples of equal treatment proclaimed in different spheres.’' Nielsen highlights
that the goal of adopting this directive was actually to systematize issues
related to gender equality to make the Directive more applicable,** while Bar-
nard believes that a comprehensive directive is always a better solution due to
the incorporation of public policy.*® The importance of this directive is evident
in the field of reconciling professional and private obligations and establish-
ing equality of men and women as parents, as it provides for a special form of
leave for child care, so-called parental leave, which can be used by the child’s
father, in addition to the existing right to maternity leave. This only antici-
pated the possibility for fathers to use this leave, while special paternity leave
would wait a little over a decade. Kovacevi¢ indicates that this comprehen-
sive directive also influenced the progressive understanding of the European
Court of Justice regarding the principle of equal treatment.** This relates to the
understanding of direct discrimination based on gender, which encompasses
unjustifiable differences based on criteria related to the gender of the worker,
such as pregnancy or childbirth.>* Such reasoning by the Court was valuable
in recognizing rights from the corpus of motherhood and their interconnection
with discrimination based on gender. The European Court of Justice confirmed

regulation is extended to the field of social security. https://eur-lex.europa.eu/legal-content/
HR/TXT/?uri=celex%3A32004L0113 (Accessed on October 1, 2021).

3% Directive 2006/54/EC of the European Parliament and of the Council of 5 July
2006 on the implementation of the principle of equal opportunities and equal treatment of
men and women in matters of employment and occupation (recast), Available at: https://
eur-lex.europa.eu/eli/dir/2006/54/0j (Accessed on September 19, 2022).

31 Mulder, J. (2018). ,,Directive 2006/54/EC on the implementation of the principle
of equal opportunities and equal treatment of men and women in matters of employment
and occupation (recast)“. International and European Labour Law (ed. Edoardo Ales, Mark
Bell, Olaf Deinert, Sophie Robin-Olivier). Hart Nomos Beck, 549.

32 Nielsen, R. ,,2006/54/EC: Gender equality*. EU Labour law — a commentary (ed.
Monika Schlachter). Wolters Kluwer, 30.

3 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 259.

3 Kovacevié, Lj. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of law of the
University of Belgrade, 1021.

3 Judgment in case C-177/88, Elisabeth Johanna Pacifica Dekker v. Stichting Vorm-
ingscentrum voor Jong Volwassenen/VJV-Centrum/Plus, of November 8, 1990. Similarly,
the Court took the same stance regarding unequal treatment directly or indirectly related to
pregnancy in the case of Case C-32/93, Carole Louise Webb v. EMO Air Cargo (UK) Ltd,
ECJ, dated 14 July 1994, as well as due to non-renewal of a fixed-term contract because of
pregnancy in the case of Case C-438/99, Maria Luisa Jimenez Melgar v. Ayuntamiento de
Loss Barrios, ECJ, dated 4 October 2001.
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this in the Dekker case®, considering discrimination based on pregnancy as
discrimination based on gender, given that only women, by nature, can give
birth. Similarly, it decided in the Hertz case®’, creating a proactive approach
when it comes to discrimination based on motherhood.*® The European Court
of Human Rights case Zarb Adami* should not be forgotten, where the legal
provision allowed people with family obligations to be exempted from jury
duty, leading to unequal gender representation at Maltese courts in favor of
men. In addition to the above, the Directive first introduced the right to leave
for adopting children, and such provisions undoubtedly affected the amend-
ment of the legislation of member states, while practice will show the impact
on the prohibition of discrimination against employed parents when returning
to work, which was one of the intentions of the Directive’s authors. A shift
was also observed in the definition of indirect discrimination, as it no longer
requires a quantitative criterion in the form of a certain percentage of people
who are put at a disadvantage due to an ostensibly neutral norm, criterion, or
practice.** Such a definition should be considered a step forward, given that it
facilitates the proof of indirect discrimination.

We can agree with Barnard that the principle of equal treatment is a
driver of change in EU law,* as confirmed by the recently adopted Directive
2019/1158 on reconciling the professional and family lives of parents and
caregivers.* Establishing a balance between family and professional life is
considered an important segment of the principle of equal treatment, hence
the term work-life balance has been formed in theory.”* The inability to rec-
oncile family and private life negatively reflects on children, who suffer from

3¢ C-177/88, Elisabeth Johanna Pacifica Dekker v. Stichting Vormingscentrum voor
Jong Volwassenen/VJV-Centrum/Plus, November 8, 1990.

37 CJEU, C-179/88, Handels- og Kontorfunktioncerernes Forbund I Danmark v.
Dansk Arbejdsgiverforening, November 8, 1990

38 Masselot, A., Caracciolo di torela, E., Burri, S. (2012). Fighting discrimination on
the grounds of pregnancy, maternity and parenthood. European commission, 6.

39 Zarb Adami v. Malta, app. no. 17209/02, of June 2, 2006.

40 Nielsen, R. ,,2006/54/EC: Gender equality“. EU Labour law — a commentary (ed.
Monika Schlachter). Wolters Kluwer, 36.

4 Barnard, C. (2012). EU employment law. Oxford: Oxford University press, 253.

42 Directive (EU) 2019/1158 of the European parliament and of the Council of 20
June 2019 on work-life balance for parents and carers and repealing Council Directive
2010/18/EU, https://eur-lex.curopa.cu/legal-content/EN/TXT/?uri=celex%3A32019L1158
(Accessed on July 17, 2022).

4 Kirton, G. (2011). ,,Work-life balance, attitudes and expectations of young black
and minority ethnic graduates®. Equality, inequalities and diversity, contemporary chal-
lenges and strategies (ed. Geraldine Healy, Gill Kirton, Mike Noon). London, 252.

1004



J. Raji¢ Cali¢, The Importance of the Principle of Equal Treatment..., pp. 996-1015.

insufficient attention.** There are also consequences for the state’s economic
plan, as economists warn that there has been a 10% drop in GDP per capita in
the European Union, which could be mitigated by involving men more in the
sphere of unpaid work to reduce the disparity with women’s representation in
family obligations.** The most significant contribution of this directive is the
clear formulation of paternity leave, which Chieregato says is a right that has
been long awaited.*® The proclamations contained in this directive are signifi-
cant, including 10 paid working days for fathers to care for a child, and the
right given to the other “equivalent parent,” which refers to the pioneeringly
regulated right of parents from same-sex communities and adopters,*’ then the
right to flexible work until the child turns eight, as well as the prohibition of
dismissal while using leave. Not only have fathers emerged from the shadow
of employees with family duties with the adoption of this directive, but an
attempt has been made to break the stereotype that the mother’s role in raising
children is natural and inalienable. The shift should also be seen in recogniz-
ing the fact that there are family members who require care, without which
they cannot function, and that support in the form of a special corpus of rights
must be provided to those employees who care for them. However, the most
significant contribution of this directive is seen in encouraging employees in
EU member states to establish a balance between family and professional life.

EUROPEAN REALITY - THE GAP
BETWEEN LEGISLATION AND PRACTICE

The normative framework presented appears to provide a solid founda-
tion for achieving equal opportunities for men and women, especially in the
realm of work. However, statistics indicate that the state of gender equality
does not correspond to the analyzed policies and adopted regulations. Firstly,
in the labor market of the countries of the European Union, there is a noticeable

4 Gvero, S. (2019). ,,Pravo na odsustvo sa rada radi brige o djetetu — neophodnost
izmjene normativnog pristupa“. Pravo i privreda, no. 1-3, 2019, 142-143.

4 Employers Association of Slovenia (2017). Pomirenje poslovnih i porodicnih
obaveza i rodna ravnopravnost, regionalni pregled i smjernice. Belgrade: Work Family
balance, 13.

46 Chieregato, E. (2020). ,,A work-life balance for all? Assessing the inclusiveness of
EU Directive 2019/1158%. International Journal of comparative labour law and industrial
relations, vol. 36, issue 1, 8.

47 Cafala, L. (2020). ,,The transposition of Directive 2019/1158 in Italy: unresolved
issues and complex solution®. Revue de droit compare du travail et de la securite sociale,
no. 4/2020, 84.
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underrepresentation of women compared to men, with women having more
stable and enduring careers.*® This unequal representation of women in the
labor market has been one of the reasons for job segregation. As a result, there
are jobs predominantly held by male workers and those dominated by women.
Consequently, women are more represented in jobs that are not typically male,
such as teaching, law, social protection, and social sciences in general, while
fields like engineering, agriculture, and construction in the European Union
are essentially a man’s world.*

Beyond the underrepresentation of women, inequalities in opportunities
for men and women in the European labor market have also led to a notice-
able gender pay gap. Although the principle of equal pay formed the basis for
anti-discrimination legislation in the European Union, starting with the found-
ing Treaty, research indicates that women in this community earn on average
16% less than their male counterparts for the same job.*® There are multiple
reasons for this situation. Authors primarily point out the imbalance in the dis-
tribution of family responsibilities, predominantly borne by women, who more
often choose to work part-time to reconcile family and professional obliga-
tions. In doing so, women consciously accept lower monthly income, which
decades later results in lower pensions. Research shows a higher percentage
of mothers aged 25-64 working part-time compared to those without children,
and this percentage is also higher than that of fathers who use this working
arrangement to combine job and family duties, which is only 4%.>' Hence,
it is emphasized that women’s careers are much more frequently interrupted
due to motherhood than is the case with the career of a male parent.’> The
inequality of opportunities for men and women implies social problems such
as the challenge of reconciling family and private life. In addition to caus-
ing psychological stress, depression, reduced work motivation, and generally

4 The research relates to women with one child up to 12 years of age, aged 25-64,
who are less represented compared to men, whose careers last 37.9 years compared to the
average career duration of 29 years for women; cited according to: Davaki, K. (2016). Dif-
ferences in woman's and man's work, care and leisure time. European Parliament, 16.

4 Mills, M., Tsang, F., Prag, P., Ruggeri, K., Miani, C., Hoorens, S. (2014). Gender
equality in the workforce: reconciling work, private and family life in Europe. European
Commission, 5.

50 International trade union confederation report, The decent work agenda: a gender
perspective. Brussels, 2009, 15.

I Davaki, K. (2016). Differences in woman's and man's work, care and leisure time.
European Parliament, 16.

52 Schulze, E., Gergoric, M. (2015). Maternity, paternity and parental leave: Data
related to duration and compensation rates in the European Union, Policy Department C:
Citizens' Rights and Constitutional Affairs (European Parliament 2015), 72.
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deteriorating health and efficiency of employees,> today’s legislations, includ-
ing supranational European Union law, struggle to find an adequate way to
balance these important life spheres.

Influenced by patriarchal attitudes, modern societies have not abandoned
the role of motherhood as the primary one, while the father is still seen as the
sole breadwinner. This perpetuates discrimination based on motherhood, often
resulting in women being excluded from performing certain tasks.** The birth
of a child naturally forms a bond between mother and child, which is why it is
traditionally believed that it is solely the mother’s responsibility to take leave
for child care. Consequently, only 2% of fathers in the European Union make
use of this right.”> Therefore, maternal absence from work upon the birth of
a child leads to almost unavoidable career interruptions as mentioned earlier.
This way, women are excluded not only from the labor process but also from
further education, affecting the full realization of their intellectual capacities,
providing some authors the basis to argue the justification of making a differ-
ence in the wages of men and women for work of equal value.*® The unequal
chances for men and women on a professional level are also reflected in the
inequality in the distribution of household chores. Data supports the fact that
women in the European Union spend 18 hours per week on domestic chores,
while men spend three times less.”” Women entering the labor market and
contributing to the household budget has not reduced their domestic respon-
sibilities but has, on the contrary, created an additional burden of obligations.

Additionally, authors highlight that the differences in unequal pay
for work of equal value between men and women can also be explained by

33 Buddhapriya, S. (2009). ,,Work-family challenges and their impact on career deci-
sions: a study of Indian woman professionals“. Vikalpa, vol. 34, no. 1, 33.

3 A good illustration is the already mentioned case of Zarb Adami, in which the
European Court of Human Rights determined that a provision of Maltese law is discrimina-
tory, allowing for the exclusion from the civic duty of jury service of those persons who
have family responsibilities, which in most cases are women; cited according to: Etinski,
R. (2013). ,,Indirektna diskriminacija u sudskoj praksi Evropskog suda za ljudska prava“.
Zbornik radova Pravnog fakulteta u Novom Sadu, no. 1/2013, 59-60.

3 Davaki, K. (2016). Differences in woman's and man's work, care and leisure time.
European Parliament, 49.

% Wood, G. R., Corcoran, E. M., Courant, N. P. (1993). ,,Pay Differences among
the Highly Paid: The Male-Female Earnings Gap in Lawyers’ Salaries“. Journal of Labor
Economics, 417-441. The mentioned authors believe that a woman, after giving birth, has
a reduced intellectual capacity for work, which results in her being assigned a lower-paying
job position.

57 Mills, M., Tsang, F., Prag, P., Ruggeri, K., Miani, C., Hoorens, S. (2014). Gender
equality in the workforce: reconciling work, private and family life in Europe. European
Commission, 18.
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traditions in the occupational choices of men and women.*® This is connected
to job segregation that creates so-called “male” and “female” occupations,
with the latter naturally being less paid. This is further compounded by the
opportunity for overtime work, and consequently higher earnings at the end of
the month, which is more available to men, a situation that can be considered
a result of the uneven distribution of family chores. In this context, there are
views that women, due to such roles, are less represented in jobs that involve
overtime work, such as managerial positions.”® Furthermore, some authors
believe that women with family responsibilities are pushed out of such jobs
because these responsibilities prevent them from participating in after-hours
meetings, which are considered part of the job.®® There are also stereotypes
that women are not suited for such jobs due to a lack of commitment.®' These
theoretical positions are supported by statistics showing that less than 10%
of managers in the European Union are women, and this percentage is even
lower when it comes to the highest earnings in corporations.® It is rightly con-
cluded that high positions in the workplace and the employment of women are
inversely proportional, with the share of women decreasing as one moves up
the hierarchy to higher-paid positions.*

The effects of not providing equal chances for men and women in
employment, which are also visible through the possibility of advancement,
should be connected to the aforementioned issues. The disregard for gender-
equal policies, combined with stereotypes that the nature of employed men is
leadership-oriented and that they are more capable, results in only one woman
occupying one of the three highest-paid positions in companies in member
states.® In this regard, the theory of the glass ceiling should be mentioned,
representing barriers that are invisible and seemingly non-existent to women

58 Prechal, S., Burri, S. (2009). Pravila o EU rodnoj ravnopravnosti: kako su ona
preneta u nacionalno pravo. Luxembourg: European Commission, 14.

59 Kirton, G. (2011). ,,Work-life balance, attitudes and expectations of young black
and minority ethnic graduates®. Equality, inequalities and diversity, contemporary chal-
lenges and strategies (ed. Geraldine Healy, Gill Kirton, Mike Noon). London, 262.

% De Spiegelaere, S., Piasna, A. (2017). The why and how of working time reduc-
ton. European trade union institute, 65.

' Gender and career development. European foundation for the improvement of liv-
ing and working conditions. Dublin, 2007, 25.

02 Meyerson, E. D, Fletcher, K. J. ,,A modern Manifesto for shattering the glass ceil-
ing*“. Harvard Business Review, no. R00107, 127.

8 Gender and career development, European foundation for the improvement of liv-
ing and working conditions. Dublin, 2007, 25.

¢ Mullally, S. (2003). ,,Beyond the limits of non-discrimination: promoting gender
equality®. Equality in diversity (eds. Cathryn Costello, Elis Barry). University of Leicester,
295.
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who want to advance in their jobs but are simultaneously solid enough to
prevent them from doing so. Women in employment face such barriers when
they seek to advance to higher positions, which are better paid, but due to
inequality of opportunities at work, they are only allowed to advance up to
a certain level. The organization of “Equal Pay Day” indicates the reality of
wage inequality between men and women for the same job in Europe, aiming
to highlight the struggle of women to catch up to their male colleagues by per-
forming work of equal value.®® This day is organized annually and is marked
in the member states on the day when women finally manage to equal the
earnings of their male colleagues for the same job, starting from January 1st.
Although the legislative framework for providing equal opportunities is clear
and implemented in member states, data indicates that “Equal Pay Day” in
2019 was only reached on November 5th at the European Union level, which
are disheartening facts that show a woman needs almost 11 months to earn
the same as men in the workplace. The progress of certain countries should be
taken into account; for instance, in Spain, this day was achieved on February
22nd of the mentioned year, and three days later in Austria, according to data
available from the European Commission.

THE EROSION OF GENDER RELATIONS
DURING THE CORONAVIRUS PANDEMIC
— EXAMPLES FROM SOME EU COUNTRIES

Gender relations were examined in light of measures taken to prevent
the spread of the coronavirus in the first months of the pandemic, based on
statistical data from certain countries of the European Union. The closing of
educational institutions and workplaces, along with the shift to working from
home, further influenced the already unequal relationship between men and
women. This situation necessitated a different organization of families world-
wide. Additionally, women were more affected by the pandemic because
they were overrepresented in front-line job sectors.®® Due to social isolation,
parents in many EU countries could not rely on older family members for

¢ European Commission, Equal Pay Day: Joint Statement by First Vice-President
Timmermans and Commissioners Thyssen and Jourova, https://ec.europa.eu/commission/
presscorner/detail/en/statement_19 6192 (Accessed on October 5, 2021).

¢ International Labour Organization, Covid-19 and the world of work: impacts and
responses, Geneva, 2020, 6. For more about the position of frontline employees, see: Raji¢
Cali¢, J. (2021). ,,Pravni polozaj zaposlenih u prvoj liniji za vreme vanrednog stanja usled
pandemije virusa Kovid 19 u Srbiji*, Pandemija Kovida 19: pravni izazovi i odgovori. Bel-
grade: Institute of Comparative Law, 15-113.
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childcare, necessitating a balance between work duties and at least one parent
working from home. Initial research results come from Spain and Italy, coun-
tries that were most affected by the virus in the first wave of the pandemic.
In these states, women took on the bulk of domestic responsibilities.” The
assumption of household duties by the parent who agreed to work from home
suggests that this situation deepened the existing gender inequality between
men and women. In these countries, women, working from home, caring for
children, and doing housework, bore this additional burden. This is especially
emphasized by authors in Italy, noting the increase in hours women spent on
household chores and childcare compared to the period before the lockdown.%®
The research also showed that a high percentage of men continued to work
at their workplace, compared to a higher percentage of mothers who agreed
to work from home. Particularly concerning are comparative data outside the
EU states, in the United Kingdom, the USA, China, and Japan, which show
that women faced unemployment to a large extent, as a result of reduced labor
market demand, and they had difficulty reintegrating into the labor market.®
Changes in the labor market and the lack of jobs could further negatively affect
women’s employment, increase their involvement in household chores and
childcare, and deepen the gender gap, which is why the International Labour
Organization’s call for all measures to prevent the virus from spreading must
be aligned with gender equality policies is unsurprising.”

CONCLUSION

We can conclude that the development of European legislation has been
on an upward trajectory concerning the principle of equal treatment. However,
it seems that the normative framework has not been followed by success in
implementing rights, or, as Kovacevi¢ reasons, it has not been accompanied by

¢ Del Boca, D., Oggero, N., Profeta, P., Rossi, Maria Cristina, (2020). Women's
and men's work, housework and childcare, before and during COVID-19. Review of Eco-
nomics of the Household, 2020, 18, 1001-1017. file:///E:/ZA%20RAD/INSTITUT/JRC/
rad%?20za%20EU/Women’s%20work,%20housework,%20and%?20childcare%20before%20
and%20during%20COVID-19%20V0OX,%20CEPR%20Policy%20Portal.html  (Accessed
on October 7, 2021).

8 Ibid.

% Belot, M., Choi, S., Tripodi, E., Van den Broek-Altenburg, E., Jamison, C. J.,
Papageorge, W. N. (2020). Unequal Consequences of COVID-19 across Age and Income:
Representative Evidence from Six Countries, (IZA Institute for labour economics 2020), 10.

7 International Labour Organization, Covid-19 and the world of work: impacts and
responses. Geneva, 2020, 18.
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“equal quality of men and women’s work engagement,” which is why the listed
manifestations of unequal treatment are still present.”! It is rightly concluded
that societal problems cannot be solved merely by enacting laws, or by “legal
fetishism™,” which seems particularly the case with the prohibition of discrim-
ination based on gender. European standards represent minimal conditions that
contracting states should follow in standardizing national provisions. Some
have gone further. For instance, a positive trend in anti-discrimination legisla-
tion is noticeable in Nordic countries, such as Sweden, which has established
a specialized ombudsman for gender equality, a useful example of legislative
policy followed by Denmark and Norway.” In Sweden, an employer with a
collective of more than ten members is obliged to adopt an “annual equality
plan,” which involves assessing equal pay for male and female employees at
the workplace, considering the systematization of job positions.” Unions in
Northern European countries provide special support in the implementation of
these plans, seen as a social catalyst for change and a cornerstone of respect
for human rights and equality principles. Strengthening unions, as social part-
ners, can serve as a good example for other member states, whose activities
can solve some significant societal problems.

Nevertheless, what we consider important for establishing the principle
of equal treatment relates to recognizing the needs men have when establishing
equal treatment. Although when discussing the preservation of the principle
of gender equality, attention is mainly focused on women, who most often
encounter discrimination at work, we agree with those authors who propose
that in addition to valuing women’s needs, men’s needs should also be consid-
ered, especially in light of fathers’ rights to parental leave, recognizing the role
they have in family duties.” We share the opinion that for the development of
the principle of equal treatment, in general and in the European Union, it is
necessary to pay attention to the specific needs of men, instead of expanding
the concept of protecting women.”

I Kovacevié, Lj. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law of
the University of Belgrade, 1061.

2 Jagarevi¢, S. (2014). ,,Antidiskriminaciono pravo Srbiie u oblasti rada i standardi
Evropske unije”, Perspektive antidiskriminacijskog prava (ed. Zeljko Poto¢njak, Ivana Gr-
gurev, Andrea Grgi¢). Zagreb: University of Zagreb — Faculty of Law, 50.

3 Bell, M. (2002). Anti-discrimination law and European union. New York: Oxford
University press, 199-200.

™ Jovanovi¢, P. (2011). ,,Aktuelni aspekti principi zastite zaposlenih®. Zbornik ra-
dova Pravnog fakulteta u Novom Sadu, no. 3/2011, 148.

5 Kovacevi¢, Lj. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law of
the University of Belgrade, 1061.

76 Grgurev, 1. (2014). ,Diskriminacija trudnih radnica: Kako uspje$no pomiri-
ti trudnocu sa zahtevima trzista“. Perspektive antidiskriminacijskog prava (ed. Zeljko
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Buha kpuMuHanu3anuja onpeheHux ajena, npeasubhajy moceOHe
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BUYHUX Jijesia ¥ yHanpelyje HannonanHa u MelhyHaponHa capanma
y KPUBHYHHUM CTBapUMa.

Kawyune peuu: KpuBOTBOPEHN MEULIUHCKU TIPOU3BOJN, TPAHC-
HAIMOHAIHN KPUMUHAIIUTET, 3a0paHa JUCKPUMUHAIIHjE, OJrOBOP-
HOCT IpaBHUX Juia, Bujehe EBpore

YBOJ

CaBpeMeHe TIpHjeTHE jaBHOM 3/IPaBJby, 3aCHOBAaHE HAa KPUBOTBOPEHHM
MEIUIIMHCKUM IIPOU3BOIUMA U CIMYHUM KOKEbUBUM J[jelTUMa, IOCTAIIE Cy IJI0-
6anue. [IpousBontba v TProBUHA KPUBOTBOPSHUM MEIMIIMHCKUM MPOU3BOANMA
MIPEJICTaBIbajy KPUMHUHAIIHY WHAYCTPHU]Y BpHUjelHY BHIe MuiHjapau. Ha Taj
HA4YMH CTBapa CE BEJHKA IMPHjeTHa 32 HECMETaHO (YHKIIMOHHCAIE CHCTEMa
3[paBCTBECHE 3aIITHTE BEIUKOT Opoja apkaBa. OBa mojaBa ce HAPOYHUTO IOBE-
3yje ¢ JjenaTHOCTHMa OPTaHW30BAaHOI KPUMUHAJIUTETa, 300T YHCHUIIE 1A je
Ka3HEHa TOJIMTHKA BeoMa OJiara, a Jia ce€ 0CTBapyje BEIUKU MPOQPUT Y OTHOCY
Ha JIpyre KpUMHHAIHE JIjeTIaTHOCTH.

Kousennuja Bujeha EBporie 0 KpuBOTBOpEHY METUIIMHCKUX MIPOU3BOIA
Y CIMYHUM K2XXEUBHM JIjeIMMa KOjU YKJbYUY]jy NPHjETH:E jaBHOM 31paBiby’ (y
najbeM TekcTy: Medicrime konBeHnuja — KoHBeH1Mja), ycBojeHa je 8. aemeM-
Opa 2010. rogMHe W yCINOCTaBJba MPABHU OKBHP 3a CBjeTCKY 0OpOy MpOTHB
bancupuKoBaHUX, OJHOCHO KPHUBOTBOPEHUX MEIUIMHCKUAX MPOU3BOJA H
CIIMYHUX KPUBUYHUX Jjena, U TO ycpeacpehyjyhu ce Ha cibenehe: ocurypa-
Bamk¢ KpUMHUHAIIN3aIM]e oJpel)eHHX Jjerna, 3aIITUTa TpaBa KpTaBa KPUBUIHUAX
njena yrBphennx KoHBEHIMjOM M NMpOMHUIA-¢ HAIMOHAIIHE M MeljyHapoHe
capanmwe. bocua n Xepuerosuna je Kousenuujy nornucana xpajem 2015. (4.
nenembpa), parudurosana 18. cenremOpa 2020, a 3BaHUYHO ce MpHUM]jCHYje
on 1. janyapa 2021. roguse.

nse oBOT paja jecte Jna MOHYIM OAroBope Ha cibeicha murama: 1) na
mu je bocra u Xepuerosrna u3BpuImia o6asese mpeysere oBoM KoHBeHIIHjoM,
2) na 1M je MHKpUMMHHUCANA ofpeheHe pajme Kao KpUBUYHA Jjena U 3) Aa JIu
ce oxpeljeHH WHCTUTYTH OMIITEr JHjeja KPUBUYHOI 3aKOHOJaBcTBa bocHe U
XepIleroBuHe MokJjanajy ca cajapxuHom KoHBeHIuje.

" OBpje je BakHO HamoMeHyTH Jaa npujeBoan Konsennuje Ha qomahe je3uke Kopucre
TEPMHH ,,(papMaleyTCKH™ yMjecTo ,,MeIuuuHCcKu “ npousBoau. Koju je pasior tako, ycy-
hyjemo ce pehiun, ancomyTHO HETAUHOT TPHUjeBOAa (CXOMHO TOME Jia je myHHu Ha3uB KoHBEH-
[Fje Ha SHIVIECKOM je3UKy, KOjH je, mopen (hpaHIlyCKoT, CIyKOeHH je3K Ha KOME je cacTa-
Bibena Konsenuuja, u on miacu: Council of Europe Convention on the counterfeiting of
medical products and similar crimes involving threats to public health), ocTaje Ham camo
na Harahamo.
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HITA JE MEDICRIME KOHBEHIIUJA
N 3AIITO JE 10O BE J01JIO?

C 003upoM Ha YHOCaH KapakTep, KPHBOTBOPEHE MEIMIMHCKUX IPO-
M3BOJIa W CIIMYHA KPUBUYHA Jjea HOBa cy miobajHa MpHjeTHha ¢ KOjOM ce
cyouaBa MelyHaponHa 3ajemnuna. Ciaba KOHTpoOJa KPUMHUHAJTHHX Mpexka
MIPOM3BO/IE U TPrOBUHE KPUBOTBOPEHOM pOOOM oOJlakinaBa yOalluBame THUX
KPHUBOTBOPEHUX MEIWIIMHCKHAX IMPOM3BOIA y JICTAIHHU JIaHALl CHAOIjeBama U
BUXOBY NPOJajy Kao ayTeHTHYHHX MpPOHM3BOAa. HemposmpHOCT OBHX Mpexa
ore)kaBa 60pOy IMPOTHUB OBHX HOBUX OOJIMKA APYIITBEHO OMACHOT MOHAIIAbA.>

KoHBeHIHjOM ce TeKH 3aIITUTHTH IIPHje CBETa KHUBOTA rpalaHa npxaBa
ynannna Bujeha EBpome, jaBHOTr 31paBipa, HHTETPUTETA 3APABCTBEHOT
cucrema, Te npoayOseey MelyHaponHe capanme W mpyxkama MmehyHapomue
npaBHe nomohu. Aytopu KoHBeHIMje Cy OUIydmiIn Ja ce He 0aBe MUTAmeM
3alITUTE MPaBa UHTEJICKTYaTHOT BIACHUINTBA (IITO je MPEeaMeT Apyrux mehy-
HapOJHUX HMHCTPyMEHara) Hero camo yTBphuBama oiromapajyhier mpaBHOT
OKBHpa 3a IpuiiarohaBame HalMOHAJIHOT MaTePHjaTHOT U POLIECHOT KPUBUY-
HOT IIpaBa y MOIVIe/Ay MpyKama aJeKBaTHOT OAroBopa Ha cBe Behy mpujeTmby
071 KPUBOTBOPCHUX MEIMIIMHCKUX MPOM3BOAA (Kao M NMHUTAmEM jadama Mehy-
HapogHe NpaBHE MoMohu y KpuBHYIHUM cTBapuMa). C TuM y Be3u KonBeHnujy
MOKEMO TOJUJEIUTH Y HEKOJIHMKO AujesioBa: 1) yBOAHHM MO (Caap>Ku IUJb,
MpeIMeT, OCHOBHE TPUHITUIIE W Ne(QUHUITH]e TIOjMOBA), 2) MaTepHjaTHO KpH-
BHYHO TIPaBo, 3) KPUBUYHO MPOIECHO MPaBo, 4) HallMOHAIHA ¥ MeljyHapoaHa
npaBHa ToMoh y KpUBHYHUM CTBapHMa, 5) 3allTUTA )KpTaBa KPUBHYHHUX JIjelia
u 6) npaheme npoBohema, OAHOC ca ApyruM MehyHapoaHuM criopasymMuma,
U3MjeHe U JOIyHe U OTKazuBame. Mu heMo ce y paay ocBpTartu camo Ha Jwje-
JIOBE KOjU CapKe MAaTepHUjy CYICTAHIIM]aTHOT KPUBUYHOT MPaBa.

Tako cy 3emsbe wianune Bujeha EBporie 3akspydmie 1a je Hy>KHO IpH-
CTYIHTH KPHBHYHOIPABHOM OATOBOPY HA OBy IIOOAIHY MPHjETHY, T€ Cy
yIpaBO U3 TOT pasiiora MPHUCTYIWIA U3paau Mel)yHapomHOT HHCTPYyMEHTa
koju he mpecTaBibaTy BajbaHy OCHOBY 3a Jlajby 00pOY IMPOTUB KPHUBOTBOPEH-A
JMjeKOBAa W MEIUIIMHCKHUX IIPOU3BONA T¢ CPOIAHUM APYIITBEHO OMACHUM Jije-
muma. Cepxa u uusb KoHBeHuuje jecre:

a) HHKpUMHHaIFja onpehenux njena,

0) 3amTuTa Mpasa KpPTaBa U

B) IPOMOIIYja HAIIMOHAJIHE U MehyHapoaHe KPUBUYHOIPABHE TTOMONH.

2 Alarcén-Jiménez, O. (2015). The Medicrime Convention: Fighting Against Coun-
terfeit Medicine. Eurohealth International, 21(4), 24.
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3apajn npahema m3Bpiema cBpxe W muiba KoHBeHIMje npensuljeHo je
dbopmupame MoceOHOr MexaHu3Ma, IoceOHOT THjena (C THM Yy Be3d JaHac
nmocroju Komurer crpanaka xome y pamy Hehe Ourtm mocBehena mapoumTa
naxma). Ayropu KoHBeHIMje ce HUCY OaBWIM 3alITUTOM MpaBa HHTEJICK-
TyaJHOT BJACHUILNTBA M3 pa3jora IITO C€ CMaTpajo Ia cy ucTa mpama Beh
aJIeKBaTHO 3ainTuhieHa HAIIMOHATHIM U Mel)yHapOIHUM MPOMUCHMA, TIPH YeMY
HE JIOBOZIC Y IHUTAabe TOWmEHE JINIA 3apaj MoBpeae Tux npasa. OCHOBHA HIgja
BOIMIba ayTopa KoHBeHIuje Ouia je 3alTuTa )KMBOTa U 3/IpaBjba JbYIU MyTEM
MHKPUMUHALMjE Ofpel)eHNX MOoHAaIlamba.

[Tpumjena KonBeHnuje je orpaHu4eHa Ha JIHjEKOBE U APYTre METUIIMHCKE
MIPOM3BOJIC KOjU C€ KOPUCTE Y JbYJCKO] M BETEPUHAPCKO] MEITUIIUHH.

Hakon pacmpaBe 300T MOCEOHOT PErylaTOPHOT MPUCTYIA Yy TOTIIETY
oapehuBamba MEIMIMHCKAX MPOM3BOJA, a 3a Pa3lIMKy OJ CHTyallMje Yy Be3H
¢ JiMjekoBuMa, nocebaH ad hoc ogbop OUTydno je Ja yKIbYYd MEIUITTHCKE
ypebhaje y moapyuje npuMjene KonBeHmuje, 300r OYMTHX OTIACHOCTH 32 jJaBHO
3[IpaBJbe KOje MPEACTaBIbaj)y TakBu ypehaju. ¥ ckiaay ca THM YKJBYYCHH Cy
JINjeJIOBU, MaTepHjaii ¥ PUOOP HAMHU]JEHEHU 3a YyIOTPeOy Y TPOU3BOIBHU HITH
3ajeJTHO ¢ MEIMIIMHCKUM ypehajuma. Ad hoc on00p omIydno je aa He YKIbYIH
MIOBE3aHE alli Pa3IMYUTE KaTeropHje XpaHe, KO3METHKE U OMONNAa y oApydje
npuMjeHe KoHBeHnuje, any He HCKIbydyjyhu 1a Ou Te KaTeropuje Mmpou3Boaa
MOIJIE IIOCTATH HPEAMET JOJATHUX MpOToKona y OymyhHocTH.*

Hanac je KonBeHuujy paru¢ukoBano (v cTymwia je Ha cHary y) 15
npxaBa wianuiia Bujeha EBpore u yetnpu apxkaBe Koje HUCY WIAHHUIE OBE
peruoHainHe mehyHapogHe opranusanyje — ['Buneja, bypkuna ®@aco, benun u
Bjenopycuja, nox cy mo3sane Ymune, Konro, Kanana, Janan u npyre (mto oBy
KonBennujy ynan Hapounto nHTepecanTHoM). [InTame 3amro ocraine mpxase
yiranune Bujeha EBpore Hucy npuctynwie KoHBeHIHjH OTBapa MHOTa Jipyra
nuTama MehycoOHor onHoca M3Mel)y mpkaBa M MOCTOjamba Pa3aInIUTX MHTE-
peca, uume ce Mu y paay Hehemo GaButH.

3 V.o un. 1. u 23-25. Kousenmyje.

4 V.: Terzi¢, S., Sandor, K., Andrisi¢, M., Zarkovié, 1., Vujnovié, A., Perak Junako-
vié, E., Vretenar Spigelski, K., Sinkovi¢, S., Pehnec, M., Fajdi¢, D. (2020). Konvencija
Vije¢a Europe o krivotvorenju farmaceutskih proizvoda i sliénim kaznjivim djelima koja
ukljucuju prijetnje javnom zdravlju. Veterinarska stanica, 51 (1), 3; Keitel, S. (2012). The
Medicrime Convention: criminalizing the falsification of medicines and similar crimes. Ge-
nerics and Biosimilars Initiative Journal, 1 (3—4), 139.
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MATEPUJAJIHO KPUBUYHO ITPABO
— PJEHIEKbA U3 KOHBEHIIMJE U PJEHIEA
Y IIPABY BOCHE U XEPHETOBUHE
Kpusnuna ajena

[Tornassee 11 KonBenmuje canpxu oapendoe o MarepujaiHOM KPUBHYHOM
mpaBy (KPUBHYHHUM JjeTIMa W HEKUM HHCTHTYTHMa ONIITET AWjelTa KPUBHU-
HOT TpaBa). Y HbEeMy OIMCaHa Jjesia CMaTpajy ce TOJIMKO OIACHUM 3a jaBHO
3npaBibe Ja he ce wiaHoBH oBe KOHBEHIIM]je PUM]CHUBATH U Y ClydajeBUMa
KaJla je OTKPMBEHa CaMO MOTCHIMjaJIHA MPHjeTHha jaBHOM 3]paBJby, a HUje
HacTala cTBapHa (hYU3MYKA WM IICHXUYKA IITETa XKPTBaMa. Y MPaKCH, TO 3HAUYU
Jla HaIUIe)KHA THjeNa 3a IpoBoljeme 3akoHa cTpaHke Hehe MOpaTH JOKa3uBaTh
Ia je oxpeheHo noHamame y9MHHONA JIjelia J0BEeJIo 10 CTBAPHE IITETe jaBHOM
3[]paBJby WJIM 37IpaBJby IOjeIMHIA, CBE JOK NPEIMETHO NOHAIIAke Clana y
jeAHy WM BHUIIE KaTeropuja KpUBHYHUX Jjesa HaBeAeHUX y wi. 5-8. Kon-
BeHnuje. Konsennuja npensuba ciweneha xpusnuna gjena: 1) IIpomsBoama
KpHUBOTBOpHHA, 2) Mcnopyka, Hyl)ewe ncropyke U TproBHHa KPHBOTBOPHHAMA,
3) KpuBotBopeme nokymenata u 4) CiauuHa KpUBHYHA Jjea KOja YKIBYUYjy
IPUjETHE jJaBHOM 3/PaBJIbY.

bocuna m Xepuerosuna je ciokeHa IpXKaBa KOja CBOjy CHEIHU(UIHY
aJIMHHHUCTPATUBHY CTPYKTYpy nobuja 1995. romuHe mormucuBamem Omninrer
OKBUPHOT criopa3yma 3a Mmup y bocam u Xeprerounu (General Framework
Agreement for Peace in Bosnia and Herzegovina) unju je Anekc [V TpeHyTHO
Baxxehn YeraB bocHe n Xepuierosune. Ta cioxeHa IpKaBHOIIPaBHA CTPYKTypa
Kao CBOjy IOCJBEIHIy MMa H3BjECHY IOIjeNTy (3aKOHONABHE) HAIJICKHOCTH
u3Mely nmpixaBe, IBa €HTHTETA M jeJHOT TUCTpHKTa. lcmpBa je MarepujaiHo
KPUBUYHO TIPaBO OWIO y UCKIBY4HBOj HamiexkHoctu eHturera (PC u ®buX),
onHocHo Jluctpukra Bpuko, cBe 1O mOHOmIEHa JpKaBHOI KPUBHYHOI 3a-
KOHa KOJUM C€ peryiuile ofpeheHn crekrap APYIITBEHO HENPHXBATJEUBHX
MOHAIIaka. 3alITHTa jaBHOT 3/IPaBJba, 3alPaBO MHKPUMUHALK]jA JPYIITBEHO-
OTIACHUX Jjefa Koja IITEeTe jJaBHOM 3ApaBJby U 37paBiby MOjEIUHIIA, IOBjepeHa
j€ cBa yeTupu 3aKoHojJaBHa THjena y bocHu u Xepuerosunu. Pesynrar Tora cy
YeTUpH KPMBHYHA 3aKOHA (3alpaBO TP 3aKOHA M jeJlaH 3aKOHHK) KOjU pery-
JMIITY MaTepujy KPUBUYHOT MATEPHjaJIHOT MPaBa.

Ilpoussoomwa kpugoitigopuna TPEACTaBba HAMjEPHY IPOU3BOIHY
KPUBOTBOPEHHX MEIUIMHCKUX U (apMaleyTCKUX IPOU3BOJA, HHUXOBHHX
AKTUBHUX TBapH, NOMOWHUX TBapH, JAMjellOBa, MaTepujaja U mpubopa Koju
ce KOpHCTE y MEIHWIHWHCKE CBpPXE, KA0 M HaMjepHO IOTOPINAmEe KBAIHTETA
JETUTUMHHUX MEIUIMHCKUX ((papmarieyTcKkux) npousBoja. Jlakie, paau ce o
delicta communis omnium, OJHOCHO O KPUBUYHOM JIjeJTy KOj& MOXKE MU3BPIIUTH
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cBako Jinie (He Tpake ce Heka moce0Ha CBOjCTBa U3BPIIKOIIA Jjelia), JTjelio je
Moryhe H3BpIINTH caMo ca YMUIILJbajeM, a Pajiha U3BPIICHA je aITEPHATHBHO
onpehena. KonBeHIMja ce He 6aBU MPONMKMCHUBAKHEM KPUBHYHUX CAHKIIHM]ja, TC j€
TO OCTaBJhEHO MCKJBYYMBO Ha BOJbY npxkaBa. KpuBnunu 3akon bocue u Xep-
nerosune’ (y masbeMm tekcty: K3 buX) y cBoM moceGHOM AMjeny He Caapikd
rpylly KpUBHYHHUX JijeJia Koja ce OJIHOCEe Ha OHa Koja Bpujehajy umm yrpoxa-
Bajy jaBHO 31paBibe. MelyTum, mocroje onpeheHa kpuBuHa Jjena Moja Koja ce
Mory 6apeM MOCpeIHO MOABECTH HOA MHKpUMHHAIMje 13 4. 5. KonBenmyje.
To je HIIP. KPUBUYHO JjelI0 YHOIIIEHE OlTacHUX MaTepuja y bocHy u Xepruero-
BuHy.® Y 6uhy OBOT KPMBHYHOT jjeja HABOAM ce 1a Ne ce OHaj KO MPOTHBHO
nponucuma bocue u Xeprerosune yHece y bocHy n Xepueropuny 3a >KUBOT
WIH 30pagse /byou MTETHE PaguoaKTHBHE WM JIPyTe OMACHEe MaTepHje HIIH
OTIarke, Ka3HUTH HOBYAHOM Ka3HOM WJIM Ka3HOM 3aTBopa A0 TPH TOAWHE.
3arumMm, youaBamo KpuBHU4HO ajeno u3 ui. 213. K3 buX (Hemonymrena npo-
W3BO/IA), Y YHMjeM C€ MPBOM CTaBy HaBOAM Jla he OHaj KO MPOM3BEAE WIIH
npepaau poOy 4uMja je Mpou3BOAmba WK MpepaljuBame 3a0pambeHo MponrcuMa
BocHe u XepueroBuHe Wiu mMefjyHapooHum idpagom, ako TaKBUM JIjeTIOM HHje
YUUECHO JIPYyTo KPUBUYHO JIjeII0 32 KOje je MponrcaHa Texka Ka3Ha, kKa3Huhe ce
HOBYAHOM Ka3HOM WJIM Ka3HOM 3aTBopa 110 jeqHe roanHe. Onpehene enemente
MOYKEMO YOUWTH Y KPpUBHUYHOM Jjerny u3 wi. 214. (Kpujymuapeme), rije ce y
tpehem cTaBy HaBoam ma he ka3HOM 3aTBOpa O jemHE 10 IeceT TomuHa OUTH
KaKIEH OHAj KO

»»-..[IPEKO ITAPUHCKE JINHHjE TIPEHECE MPeaAMETe, poOy MM CYTICTAHIE KOjU CY
OTIaCHH MO JKUBOT WIIN 30passbe /oyO0u WIH TPEACTaBIbajy OMAcHOCT 3a jaBHY
6e306jeqHOCT..." .

Kpusnunu 3akonuk Perny6imke Cpricke’ (y nasbeMm texcty: K3 PC) y cBom
MOCEOHOM JMjeNly CaAp:Ku TPyMy KPUBHUYHHX Jjesia TPOTHB 3[paBiba Jbyau.®
KpuBnunom gjeny u3 wi. 5 Kousennuje Hajecnuynuje je pjeno u3 wi. 202. K3
PC (IlpousBoama U cTaBbambe y MPOMET MPOU3BOAA IITETHUX 34 JIH]CUCHE).
Haunwme, y ui. 202, ct. 1. HaBonu ce na he ce ka3HOM 3aTBopa O] ABHje TOIUHE
Y HOBYAHOM Ka3HOM Ka3HUTH JIMIE KOje NMPOM3BOMAM, MPOJaje WM Ha JAPYTH
HAuWH CTaBJba y MPOMET JIMjEKOBE WJIM JIPyTra CPENCTBA 3a JIHjeuche Koja Ccy
IITETHA 32 37paBjbe. MOXKeMo Ka3aTH Ja IOCTOje CIUIHOCTH, allil Ce HE paau
0 HIEHTUTETY HOpME Kafa je y nutamy wi. 5. Konsennuje. Cmarpamo 1a mox

5 Cnyorcbenu Znacrnux buX, 6p. 3/2003, 32/2003. — ucnp., 37/2003, 54/2004, 61/2004,
30/2005, 53/2006, 53/2006, 8/2010, 47/2014, 22/2015. u 35/2018.

® Y. 166. K3 buX.
" Cnyorcoenu Znacnux PC, 6p. 64/2017, 104/2018. — omtyka VC, 15/2021. u 89/2021.
8 V.: TmaBy XVII K3 PC.
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OBy WHKPHMHUHANNjy HE MOXXEMO IMOABECTH HHUIITA JAPYTrO 0 KPUBOTBOPCHE
JMjeKOBE, TBAPH M JIPyTe MaTepHjajie oJ] KOjUX ce JHjeKoBU yuHe. [lopen oBor
KPUBHYHOT JjeJia, MHTEPECAaHTHO HaM je U KpUBUYHO jjerio u3 wi. 377. K3 PC
(ITponsBonmama MTETHUX CPEICTaBa 3a JIHjeUCHE KUBOTHHA). Haume, 1o oBoj
WHKPUMUHAILMJU OHA] KO MPOM3BENE Paayl MPOoaje MU CTaBH Y MPOMET Cpell-
CTBa 3a JIMjeUcHhe WU 3a CIpeuaBame 3apas3e KoM KUBOTUHA, KOj€ Cy ONacHe
3a BUXOB KMBOT WJIH 37IpaBibe, Ka3HUhe ce Ka3HOM 3aTBOpPA O] LIECT Mjecelu
Jo tpu rogune. U oBaje Buaumo oxpehene cnuunHoctu. Hanocnujerky, Basba
HanoMeHnyTd Aa K3 PC mosHaje KpUBUYHO Jjelio YHOLIEHE OMacHUX Mare-
puja y Penyonuky Cprcky,’ unje je Ouhie uneHTHYHO ca 6uhieM U3 MpeTXoIHO
MTOMEHYTOT KpUBHYHOT jjena u3 wi. 166. K3 buX. ¥ Be3u ca nmpeTxoaHo HaBe-
JIEHUM, HAJIa3UMO Jia He MOCTOjH MOTIYyHO TNokinaname ca K3 PC, te ga nctu
Tpeba MUjEHUTH Y MjepH Koja je To moTpeda Kako OU ce MOCTHITIAa XapMOHHU3a-
nuja ca KonsenmujoM y momieny wi. 5. KpuBnunu 3akon ®enepanuje boche u
Xepuerosune'? (y nasem tekery: K3 ®@buX), kao u K3 PC mocjenyje mocebny
rpyIy KPUBHYHHX Jjesia IPOTHB 3[paBiba JbY/IM,' alu HEe CaJp:KH WHKPUMHU-
Hanyje ciryHe wi. 5. Kousennuje (u3y3eB wi. 160, 01HOCHO KpUBUYHOT Jjeria
YHouewe onacHux marepuja y ®@enepaunjy bocue u Xepuerosune), Tako 1a
cmarpamo ga K3 @buX tpeba M3MUjeHUTH, OHOCHO HAJOMYHUTHU y CMUCIY
onpen6u ui. 5. Kousennuje. Kpununu 3akon bpuko /luctpuxra bocue u Xep-
nerosune'? (y masmbem tekety: K3 BIIbuX), ka0 ¥ €HTHTETCKU 3aKOHH CapPiKU
moceOHy TpyITy KpUBHYHUX Jjelia MPOTHB 371paBJba Jbynu (I'maBa XXI), Ho kao
K3 ®buX, Hema KpUBHYHUX Jjela KOje MOXKEMO HACHTH()HUKOBATH ca MHKpPHU-
MuHaijoM u3 wi. 5. KonBeHnuje (M3y3eB, oneT, KpUBUYHOT Jjea YHOIICHE
ormacHuX marepuja y bpuko [uctpukt bocHe n Xepueroune u3 ui. 159).
HUctiopyka, Hyherwe uciiopyke u WpZosuHa KpueoilieopuHama jecte Kpu-
BUYHO Ajerio mpeasuhero wi. 6. Medicrime koHBEHIMjE, a KOje c€ OTHOCH Ha
HaMjepHY UCHOPYKY, Hyheme ucnopyke, ykibydyjyhu mocpeoBame, Tpropame,
CKJIaUIITCH:E, YBO3 U U3B03 KPUBOTBOPCHUX MEAUIIMHCKHUX U (hapMareyTCKuX
MIPOM3BOA, aKTUBHHUX TBapH, IIOMONHUX TBapH, CAaCTaBHUX IMjeJIOBa, MaTepH-
janma u npubopa. Pagu ce 0 KpUBUYHOM Jjjeity KoJ KOjer ce He Tpaxe moceOHa
CBOjCTBAa YYHHHOIIA, KOjeé MOXKE OWTH yUMEEHO CaMO yMHUIIJBAjHO, a 4Hja je
paama M3BplIeHa antepHaTuBHO onpehena. M3pasm ,ucnopyka™ u ,Hyheme
ucnopyke™ Hucy y KoHBeHLUjU moceOHO AehHUHUCAHM, AU CE€ MOAPA3yMU-
jeBa Jia MOKPHBAjy, Y CBOM HAjIIMPEM CMHCIY, paJibe MOocpeioBama, Habase,

Y. 387. K3 PC.

10 Cnyorcoene nosune ®@edepayuje buX, 6p. 36/2003, 21/2004. — ucmp., 69/2004,
18/2005, 42/2010, 42/2011, 59/2014, 76/2014, 46/2016. u 75/2017.

" Bun. I'maBy XXI K3 ®buX.
12 Cnyorcoenu Znacnux Bpuko [Quciipukiia buX, 6p. 19/2020. — npeunnthenn TeKCT.
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pojaje, JapuBama WU OeciuiaTHOT Hyhema, Kao W NMpoMOBHCame (YKIJbY-
gyjyhu ornmamraBame OBHX TNpou3Bona). ,Hyhewme wucmopyke™ mpeacrabiba
nocebaH OOMMK KPUBHYHOT Jjeia M Hbera Tpeda pa3lnKoBaTH O ,,[IOKyIlaja
ucnopyke™ (o yemy he kacHuje OuTu rosopa). M HamocnujeTky, TepMHUH
,,TpropuHa kpuBoTBopuHama“ (KonBeHuuja canpxxu mnojam trafficking) tpeda
pasyMujeBaTH y CMHUCIY IpoJaje, ApiKama y 3auxaMa pamd [mpoaje, T¢ YBo3
W W3B03. 3aKOHM KOJH PETYJIHINTY MaTepHjy KPUBHYHOT MaTepHjaHOT IpaBa
y bocun u Xepuerosunu caapke KpUBHYHA Jjea KOja c€ OTPaHWYCHO MOTY
UACHTH(UKOBATH Cca MPETXOJHOM MHKpUMHHAIMjoM (1 To camo K3 buX, xana
TOBOPUMO O KpUBHYHOM jjeny Kpujymuapeme u3 un. 214, Tako aa moctoju
oapehenn 1yr 60caHCKOXepLEeroBayKor 3aKOHO/aBIa IpemMa oBoM MehyHapo-
HOM HHCTPYMCHTY).

Kpusoitisopere doxymenaitia jecte KPUBHYHO jEII0 YUjUM H3BPLICHEM
YUYMHUJIAL HaMjepHO (Jakie, yMUIUbajHO) U3pahyje JnakHa TOKyMEHTa WU
npenpasiba, OMHOCHO H3Mjerbyje mpasa gokyMmeHTa.'> Pamu ce 0 KpHBHYHOM
Jjesty Koje MOXKe H3BPLIMTU OHJIO KO, OONMK BHHOCTH j€ YBHjEK YMHUIILIba]
(IMpeKTHH WM EBEHTyalHHU), a pajiba H3BpIICHA CE CACTOjU Yy H3paau
J@KHAX JIOKyMEHara WM M3MjeHu INpaBux. Jlakie, OBO KPUBHYHO Jjejo ce
MOXKE M3BPLIMTH H3PaJiOM JIAKHOT JOKYMEHTa MCIIOYETKa MJIM HE3aKOHHTOM
M3MjEHOM WJIM MPOMjEHOM JOKYMEHTa C O03MpPOM Ha H-ErOB CaApiKa] W/WIH
usrnen. Y oba ciydaja 1wk je 3aBapatd ocoly Koja 4MTa WIM TiieAa JOKY-
MEHT Jia TOBjepyje Nla je MEJAMIIMHCKH IPOW3BOJI, aKTHBHA TBap, MomMohHa
TBap, AMO, MaTEepHjajl WM IOJaTaK, y3 KOjH JOKYMEHT HIe, JITUTHMAH U Ja
HUje KpuBOTBOpHHA. [Tojam ,,JOKyMeHT™ BpIIO je mHUpoK U HeoapeheHn. OH He
o0yxBaTa camMo MOTBpJC M CIMYHE JOKYMECHTE KOjH C€ KOPHCTE y TPTOBHHH,
Beh U makmpama U O3HauaBamke MEIWIMHCKUX IPOU3BO/A, KA0 M TEKCTOBE Ha
HHTEPHETCKUM CTpaHUIIaMa Koje Cy MoceOHO IU3ajHUpaHe Ja Mpare JOTHIHH
npousson.'* Kpusuunu 3akonn y Bocuu m Xepuerosunu (u3y3eB K3 buX)
caapke KpUBUYHA Jijesia Koja c€ OAHOCE HAa KPUBOTBOPEHE JOKyMEHATa, Ma cy
caMHM TUM HoTIyHO ycknahena ca uin. 7. Konsenuuje. K3 PC npensuba xpu-
BU4HO jjeno Pasncudukopame ucnpasa.'> Hanme, 0BO KPUBUYHO JIjEJI0 YHHU
OHAj KO HAlpaBu JIAXKHY HCIIPaBy WM MPEHHAuYM IpaBy HCIPaBy y HaMjepH
Jla ce TaKBa YIOTpHjeOM Kao MpaBa, WM KO TakBy HCIpaBy yHOTpHjeOU Kao
npaBy, Wiy je npubasu paau ynorpede. Takohep, un. 350. K3 PC kazuur he
ce u oHaj ko u3palhyje, HabaBIba, Mocjenyje, Npojaje Wik Jaje Ha yrnoTpedy

13 1. 7. Kousenije.

14 V.: mmpe Crojanosuh, 3. (2020). ®PancudukoBarme UCIPABE y IPHOTOPCKOM KpH-
BUYHOM TipaBy. Studia luridica Montenegrina, 2(11)/2020, 7-37.
15 V.: un. 347. K3 PC.
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cpenctBa 3a QancuduroBame ucnpasa.'® K3 ®buX caapu KpUBHYHO Ijeiio
KpusorBopeme ucnpasa!’ unje je 6uhe uaeHTHIHO ca OnheM KpUBHYHOT jera
u3 wr. 347. K3 PC. Ucro je u ca K3 BIbuX.!'®

Cruyna xpusuuma Ojena Koja YKwYuyjy upujeilie jasHom 30pa-
66y TIOKpHBA CBa Apyra APYIITBEHO OIAcHA IMOHAIIAMka Koja MPEACTABIbAjy
HpHUjeTHhY 10 jaBHO 37paBibe. Y KOHBEHIMjU ce 1OJ OBHM JIjeJIOM HABOJIH:
1) mpou3BoIba, CKIAUIITEHE 32 UCIOPYKY, YBO3, U3BO3, HCIIOpYKa, Hyheme
UCIIOpPYKE HJIM CTaBJbakbhe y IPOMET (JIHjekoBa 0Oe3 J03BoJE, Kaaa je TakBO
0I00peme MOTPEOHO MpeMa YHYTPAIIkEM MIPaBy CTPAHKE, MM METUIIHHCKUX
MPOM3BOJIa KOJU HE OJIr0Bapajy 3aXTjeBUMa MpeaBrl)eHNX Mponucma y ciryda-
JEeBHMa y KOjuMa TaKaB 3aXTeB MOCTOjU NIpeMa YHYTPalIkhEeM MpaBy CTPAHKE) U
2) KOMEpIMjaJTHO KOPHUIITEHC N3BOPHHUX JTOKYMEHATa M3BaH OKBHPA OHOTA 3a
TO Cy OWJIM HaMHUjEeHEHHU Yy JIETaJTHOM CHA0JjeBHOM JIaHIy MEJAMIUHCKUX U
(apmarieyTcKux IpoM3BO/a, Kako je TO onpel)eHO HHTEPHUM MPaBOM CTPAHKE
(un. 8. Konsentmje). OBoM onpendoM ce NOKpHBajy oapehera kaxxmuBa ajena
KOja ce MOTy CMaTpaTd CIMYHHM KPHBOTBOPCHY MEIHIIMHCKUX IMPOU3BOIA
W3 pasiora IITO TMPEACTaBJbajy 030MJbHY TIPHjETHY 10 jaBHO W WHIUBHUIY-
QJTHO 3/paBJbe.

[Jjenaonucanay 4. 5—8. KoHBeHIMje KaKHHBA Cy CaMO aKo Cy IOYHbCHA
ca HaMjepoM, JIakiie ca YMUILbajeM (OMIIO JUPEKTHUM, OWJIO €BEHTYAJIHUM),
JIOK je HeXaTHO MU3BPIICHE OBUX KPUBUIHUX J[jelia MIOTITYHO HCKJbYUEHO. YMU-
Jbaj c€ TYMauH y CKJIay ca KOHTEKCTOM KOjH uMa y JjomaheM mpaBy CTpaHKe.
[To cB0jOj mpupony roToBO cBa KpWBHYHA jjenia u3 wi. 5—8. KonBeHmmje cy
TPaHCHAIIMOHATHOT KapaKTepa, OJHOCHO PaJH Ce O KPUBHYHHIM JjeiMa Koja
Ce MOTY [OBE3aTH Ca HajMame JiBa KPUBHUYHA 3aKOHOIABCTBA.'?

KpuBuuHe cankumje

Onpenbe 4. 12. KoHBeHIuje ycko cy BesaHe ca onmpemdama wi. 5-8.
Hauwme, . 12. ce TH4e KPUBUYHUX CAHKIIM]a 32 YIMHUOLE HABEICHUX KPUBHU-
HUX njena. HapaBHo, To He Tpeba pa3ymujeBaTH Kao ojpehuBame KOHPEKTHE
CaHKIIMje 3a CBako KpuBHWYHO jajeno. OBaj wiaH oOaBe3yje cTpaHKe Ja CBOje

16 babuh, M., Mapkosuh, U. (2018). Kpusuuno iipaso: Ilocebnu ouo. bamwa Jlyka:
[IpaBuu ¢daxynrer Yausepsurera y bamoj Jlymu, 304-315.

7' V.: w. 373. K3 ®buX.

89, 367. K3 BIbuX npensuba kpusudHo ajeno KpuBoTBOpewmE HCTpasa.

1 V.: Cumosuh, M. H., Brarojesuh M., Cumosuh B. M. (2013). Mehynapoono xpu-
6uuno iipaso. Vicrouno CapajeBo: [IpaBuu ¢axynrer Yuusepsurera y Mctournom Capajesy,
19; Codruh, C. (2013). TpancHanMOHATHO KPUBUYHO TNpaBo. [Ipasna mucao, 1-2/2013,
7-24.
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3aKOHOIABHO J[jelIoBarhe YCKIIaIe ca 030MIbHOIIhY KpHBHUHUX Jijeia U ca CTe-
MICHOM JIPYIITBEHE ITETHOCTH, OMHOCHO OTIIACHOCTH, ¥ J1a TIPEIBUC CaHKITH]e
KOje Cy ,,y4HHKOBHTE, Cpa3MjepHe TexuHH ajena u oxspahyjyhe“.”® Ono mro
Konpennuja ozapeljyje jecte Bpcra caHKIMje, OAHOCHO Ka3He. J[pkaBe cy 3a
KpuBHYHA Jjena u3 wi. 5—8. KonBeHmMje nyKHe TpeABUIjeTH Ka3Hy 3aTBopa
O]l HajMame jeJHe TOJAMHE WM TeXy KasHy. Takohep, un. 12. mpensuba ga
CaHKLMja MOpa OWUTH TakBa Jla KPUBUYHO JjeJi0 YMHHM EeKCTpaauOMmiIHuUM (y
ckiaxy ca EBpomnckoM KOHBEHIHjOM O m3pyuemy). Kao antepHaruBy ka3HH
3aTBOpa, Jp)KaBe MOTY MPEIBHIjETH HOBUAHY Ka3Hy, alld Koja Mopa OWUTH
TaKBe MPHUPOJIC Ja Ce UCIYHH CBpXa KaKmbaBama y CKiamy ca qomahmm 3ako-
HOZABCTBOM. [IpkaBe MOTY, TOpe Ka3HH, TPEIBUIjETH U APYTe Mjepe Kao IITO
Cy: a) IpUBpeMeHa WM TpajHa 3abpaHa oOaBsbarba MOCIOBHE JjeaTHOCTH,
0) craBspame MOJ CYACKH HAIA30p | II) CYACKH HAJIOT 3a JIMKBUAANHUjy.>! OuuTo
je &la HaBeJeHEe Mjepe Npe/CTaBibajy CaHKIMje KOjeé Ce OJHOCE Ha IpaBHA
nuna. Baxxehn kpuBnunu 3akonu y bocuu u Xepiierosunu npeasubajy roroBo
WJICHTHYHE CaHKLHje 3a MpaBHa Jinla (M3y3eB CTaBJbatba 10J] CYJCKH HAa3ZIop,
Bum. wi. 131. m 137. K3 buX, ui. 111. u 116. K3 PC, un. 135. u 141. K3 ®buX
u wi. 135. u 141. K3 B/IbuX). Hamocnujetky, cBaka apxasa Tpeba jaa mpe-
Jly3Me CBe MOTpeOHE 3aKoHOAAaBHE W Jpyre mjepe kako Ou: 1) omoryhuia
3aIUIMjeHY U Oy3UMAamhe MEIUIMHCKUX U (papMarieyTCKUX MPOM3BO/A, AKTUB-
HUX TBapH, MOMONHHMX TBapH, CACTABHUX JIMjeJIOBa, Marepujajiia U mpudopa
Te poba, HOKyMEHaTa W APYTHX HHCTPyMEHaTa KOPHIITCHUX Y IOUHILCHY
Ka)XIbUBUX Jjera yTBpheHux y ckiiany ca KoHBEeHIIMjoM Wi paiy OJlaKIIaBama
MOYHEHhA UCTUX U UMOBUHCKE KOPHUCTH OCTBAPCHE MOYHMILEHHEM KAXKEHHBHUX
Jjena WM UMOBHHE UHMja BPHjEIHOCT OIroBapa TaKBOj MMOBHHCKO] KOPHCTH,
2) omoryhmia yHUIITaBamke OMy3eTHX MEIUINHCKUX U (hapMareyTCKUX IPOu-
3BOJIa, aKTUBHUX TBapH, IOMONHUX TBapH, CAaCTaBHUX JIHjeJI0Ba, MaTepHjasia U
npubopa Koju cy MpenMeT KaKIBUBOT Iujena yTBpheHor y ckiany ca KonseH-
ujoM | 3) mpey3ena oaropapajyhe Mjepe Kao oIroBop Ha KaXHHBO Jjelio, C
[IJbEM clipjedaBama Oyayhinx kaxmuBHX jjena.”? Tlutame OQy3UMambe UMO-
BUHE KOPHIITEHE 32 U3BPIICHE KPUBUYHOT Jijejia UIIK UIMOBHHE KOja je HacTala
KPUBUYHHM [[jEJIOM [TO3UTHBHUM 3aKOHOIABCTBOM y bocHu 1 Xepiieroputu je
peryiicaHa Ha jelaH KBaJUTeTaH Ha4MH M y CKiaay ca oBoM KoHBeHIHjoM.>

20 g, 12/1 KouseHuuje.

21, 12/a/1-11 Kousennuje.

2 Y1, 12/6-1 Konsenuuje.

B V. g 110-112. K3 buX, un. 83-85. K3 PC, un. 114-116. K3 ®buX u un. 114—
116. K3 BJ1buX, Josamesuh, /., MUkanosuh, B. (2016). Kpusuuro sipoyecro tipago Pe-
iyonuxe Cpiicke. bamwa Jlyka: [laneBporncku yHuBep3urer ,,Anenpon”, 317-318, u: Map-
koBuh, U. (2010). Ony3umame umoBuHCKe Kopuctu. Cpiicka fipasna mucao, 16 (42—43),
73-82.
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Craaujymu ocTBapema KPMBHYHOTL /ijeJia M Cay4YeCHHUIITBO

IMutame caydyecHHMINTBA M MOKyIIaja mocedbHo je odpaheno wi. 9. Kon-
BeHuuje. Hamme, kpearopu KoHBeHuuje sxesbenu cy jaa yTBpiAe noceOHa,
Jlo/laTHA KPUBHMYHA Jijesia KOja ce OJHOCEe Ha IOJCTPEKaBambe WM [OMarame,
Kao 1 moKy1aj. KoHBeHIMja UCTyTa ca 3aXTjeBOM Jja CTpaHKE yTBpAE moceOHa
KpUBHYHA Jjjesia ITOMarama M MOACTPEeKaBamka KPUBHUHIX JjeNa HABEACHUX Y
1. 5-8. Behuna, 3ampaBo TOTOBO CBE CTpaHKe MUTake caydecHUITBa ypehyjy
OIMIITHM JHJEJIOM CBOJUX MaTepHjallHUX KPHUBHUUYHUX 3aKOHA, Ma ce Hamehe
MUTakE ONPABIAHOCTH OBOT 3axTjeBa. MoX/Ia ONpaBaame MOKeMO poHahu y
TOME J1a c€ MOCEOHO NCTAKHE KAXKIbaBarbe 3a MOACTPEKABAHE H/HIIH ITOMaTamke
YHyTap HOPMH KOj€ C€ THYy WHKPUMHHAIWje KPHUBHYHHX Jjeia mpensulje-
HuX KoHBEHIIMjOM MpHINKOM ycKialiBama HalMOHAIHUX KPUBUYHUX IIpaBa.
[oncrpekay u momarau he OMTH ONrOBOPHM OHJA Kala HA EUXOBOj CTPaHU
YOUYHMO TIOCTOjarbe CyOjeKTHBHE KOMITOHEHTE, OAHOCHO HaMjepe 3a H3BpILeHE,
OIHOCHO OCTBapeHe TOT KPHUBHYHOr jjena.’* TuMme KOHIENT cayveCHHMINTBA
y KoHBeHIHMju ozroBapa cxpaTamy 3aCTYIUbEHOM Y OOCaHCKOXeplieroBad-
KOM KPHUBHYHOM IpaBy.”’ VY Tomieqy IMOKyllaja W3BplieHkha KPUBHUHHX Jijesia
n3 wi. 5-8. KoHBeHIMje, /eHU ayTOpH Cy MPEABHIjEIH MOCEOHO KaKbha-
Bamke 3a TOKyIIa] (3alpaBo, UCTAKHYTO j€ Jia Ce TOKYIIa] OBUX KPUBHYHHUX
Jjeia MHKPUMUHHMIIE, alld y TOM Clydajy ce TOoCTaBjba CBpXa ojpeheHux
WHCTHUTYTA OMIITET AMjeia KPUBHYHOT IpaBa). TyMadyeme MOoKyIaja KpUBHY-
HOT Jjelia OCTaBJEHO je y HajuiexkHocTHn nomaher mpaea, Te ce KonBeHmuja
TUME JIeTaJbHO He OaBu. JemmHo mTo KOHBeHIMja cagpH jecTe 3aXTjeB Ia
IpKaBe HAPOUHTO IUjeHE pas3iuKy u3mel)y moKymaja KpUBHYHOT Jjelia H, KaKo
ce HaBoau y [IpeamOymu KouBeHmwje, ,,IyKHX MPHUIPEMHUX PAJBU KOje HE
OTIPaBJaBajy KaXKmkaBarme .

VYmpaBo 360r mMano 030UJbHUjET 3aJHpama Y KPUBHYHOIPABHHU CyBepe-
HUTET JpkaBe, KoHBeHIMja je ocTaBmiia MOTYhHOCT Jla CTpaHKke cTaBe pe3epBe
Ha ojjpea0e Koje ce OJHOCE Ha IMOKYIaj, KPHBHYHO Jjesio mpeauheHo wi. 7.
(KpuBoTtBopemwe aokymenara) U wi. 8. (CiuuHa KpUBHYHA Jjesia KOja YKJbY-
4qyjy NpHjEeTH-€ jaBHOM 3/paBiby), 300T €BEHTYaJTHMX pa3lHMKa y IPABHUM
CHCTEMHMa CTpaHaKa.

2 Yy, 9/1. Kousenupuje.

%5 V.: babuh, M., Mapxkosuh W. (2019). Kpusuuno iipaso: Omwitiu duo. bama Jlyka:
IpaBuu ¢daxynrer Yuusepsurera y bamoj Jlyum, 286-290. Bua. mupe Josamesuh, JI.
(2019). MoacrpekaBame y KpUBUYHOM TpaBy. [Ipasna pujeu: Yacoiiuc 3a fipasHy wwieopujy
u fpaxcy, 60/2019, 33-59, Bacuspeuh, /1. (2016). Can3BpIImiamrBo U TEOPHja BIACTH
Hajg gjernoM — (mit) tatherschafteslehre. Cpiicka dipasna mucao, 22 (49), 227-244; Josae-
puh, /1. (2019). Cau3BpmuiamrBo y KpUBUYHOM MpaBy. [Ipasua pujeu: Yacoiiuc 3a iipasuy
iwieopujy u tipaxcy, 64/2021, 527-558.
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Tus puniendi

WuTepecantHo je na ce KoHBeHIMja JOTakia W NMUTamka HAJJICKHO-
CTH Jp)XaBa y TOIIEAy NMpUMjeHE HHXOBOT TpaBa Ha KaKmbaBame. Tako ce
moceOHO MCTUYE J1a Cy Ap)KaBe TY)KHE OCUTYPaTH IPUMjEHY CBOT MaTepH)jal-
HOT' KpUBHUYHOT MpaBa yckinahenor ca KOHBEHIIMjoM Ha: a) BbEHOM JIP:KaBHOM
TEPUTOPHU]Y, 0) Ha OpOIly KOjU IIIOBH IOJ 3aCTaBOM T€ CTPaHKe, 1) Ha JIeTje-
JUIH PETUCTPOBAHO] 1O HAIIMOHAIHHUM IIPOMUCHMA CTPAaHKE U O) Ol CTpaHe
Ip)KaBJbaHUHA CTPAHKE WM JIMIA KOje MMa MPeOHWBAIHINTE WM OOpaBHUINTE
Ha TepUTOpHju cTpaHke.”® J[akie, OBIje ce MPOCTO FOBOPU O TEPUTOPH]AITHO]
HAQIJISKHOCTH JPXKaBEe y MOTIIeNy NPUMjCHE HECHOT MMpaBa Ha KaKimbaBame (ius
puniendi). Takohep, cBaka cTpaHka je y 00aBe3H Jia ce IocTapa 3a yCTaHOBJba-
BamkbC CBOj€ HAJICKHOCTH y CITydajeBHMa Kaja je )KPTBAa HEKOT OJf KPHBHYHHUX
njena npensuleHnx oBoM KOHBEHIIMjOM E-CH JPKABJbaHUH WK JIAIE KOj& nMa
npeOUBaJIMIITE, OJHOCHO OOpaBHINTE Ha TEPUTOPHjU cTpaHke. Omnpaprame
3a YHOIICHE OBe olpede BUAMMO Y TOME JIa je jeHa o]l OCHOBHUX (pyHKIHja
KPUBHYHOT TIpaBa yIpaBo OHA 3aIUTHTHA. J[pikaBa MyTeM KPUBHYHOIPABHHUX
MeXaHH3aMa [ITHTU CBOje JpKaBJbaHe (aJH M JIMIA KOja ce Haja3e Ha HCHOM
TEPUTOPH]jY) OF IPYIITBEHO OMACHHUX IMOHAIIama Apyrux jauna. Ilopex Tora,
JIp’KaBa je y 00aBe3u Jia pollecyrupa yYnHUOIe KPUBUYHHUX Jijena mpeasule-
HuX KOHBEHIN]jOM, OOHOCHO [1a YCTaHOBH CBOjy HAIUICKHOCT M OHJIA KaJla He
MOCTOjU MOryhHOCT H3pyuera ApKaBH y KOjoj je /1jeTI0 U3BPLICHO WIH YHjH je
JpXKaBJbaHUH OMO XKpTBa TOr Hjena.”’

OAroBOpPHOCT NPABHHUX JHUIA

KoHBeHIMja mpaTH caBpeMEHH TPEH]| [PU3HAaBamkba, KaKo Ce HABOJIH,
,,KOPIIOpaTHBHE OJITOBOPHOCTHU*, OJHOCHO OJIrTOBOPHOCTH MPABHUX JIMIIA 33 KPHU-
BUYHaA Ajena. Aytopu KoHBeHIMje cy cMaTpaiu Ja, 300T TeXHHEe KPUBHYHHX
Jjena y moApy4jy MEIUIMHCKOT KpHUMHHaja, TpeOa YKJbYYHTH OATOBOPHOCT
nmpaBHUX Jinia. MHTEeHMja TBopana KoHBeHIMje je Owia ja ce cBa MpaBHA
nuna (Mucinehu nmpuMapHO Ha MPUBpPEAHA JAPYIITBA, ajld M Ha Jpyra IpaBHa
nuia, Hip. GoHaAIMje, caBese, APYIITBa, YIPYKewba U CIIMYHO) Tpeda ja o1ro-
Bapajy 3a OHa KpUBHMYHA Jijesia Koja M3BpIIE OBJALITEHA JIMIA THUX MPaBHUX
JIUIA, @ YKOJIMKO KPUBHUYHA J[jesia yUHHE 3JI0yOTpeOOM MPaBHOT JIHMIA, WIN je
TO YYUHHJIA KaKO OW 3a TO TPaBHO JIHIE MpubdaBuia oapeheHy MaTepujanHy
kopucT. DU3MYKO JIUIIE Y MPABHOM JIHILy MOXKE H3BPUIMTH KPHBUYHO JIjENIO

26 Yy, 10/1. Kousenije.
*7 Y. 10/3. Kousenije.
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Jjenyjyhu camocTanHO WK Kao JUO YIPaBHOT THjelia MPABHOT JIMIA B TO Ha
OCHOBY: 1) OBNamrTerma 3a 3acTyNname MMPABHOT, 2) OBJIAIITEHA 32 JTOHOIICHEC
OJUIyKa Y UMe MPaBHOT JIUIA U 3) OBJAIlITEHha 3a MPOBOheme KOHTpose (Hal-
30pa) yHyTap mpaBHOT Jjumna.”

KoHBeHIIWja, akie, MpOMUCyje yciIoBe YdjuM he HCIymemeM MPaBHO
nauie OWTH oaroBopHo. Pamm ce o ywetupu cibeneha yciosa: 1) mMopa jgohu
0O H3BpIICHA jEAHOT O KPHUBHUYHUX JHjera npeaBuheHux KouBeHIMjoM,
2) KpUBUYHO JjeJ0 Mopa OWTH M3BPUICHO y KOPUCT MPABHOT JHIA, 3) JIHIE
Ha pykoBojieho] MO3HIIMjH MOpa U3BPIIUTH KPUBUYHO Jjeio (OWIIo Ja ra caMo
M3BPIIH, OWJIO TOACTPEKAaBAKEM M TOMarameM) u 4) nuie Ha pykoBojchoj
MO3UIMJU MOpa AjeNIOBaTH Y OKBUPY CBOjUX OBIAcTH (OO0 Aa mpeacTaBiba
MIPaBHO JIMIIE, TOHOCH OJUTyKEe MJIW BPIIHM HAJA30p) U MPU TOME C€ MOpa JIOKa-
3aTH JIa je JIMIE J[jeI0Baj0 Yy OKBHPY CBOJHX OBJIAMTeHa. CBa YETHPH yCIIOBa
KyMYJaTHBHO MOpPajy OUTH UCIyH-eHa KaKo OU JOIILIO 10 OATOBOPHOCTH IPaB-
Hor juma. OcuM Tora, MpaBHO JIUIE MOXXKe OMTH OATOBOPHO HMAKO JIMLE Ha
pykoBoachoj mo3unMju HUje YYUHUIO KPUBUYHO Ajeno, Beh Ipyro imie Koje
Jjenyje ¥ paad y OKBHUpHUMa MpaBHOT jmia. Haume, y oBoM citydajy ce pajau
0 3aloCJICHHMa WJIM ITyHOMONWHHWIIMMa MpaBHOT JIUIA KOjU Jjelyjy y T'paHH-
[jamMa CBOjHX OBIIAIITEha. HapaBHO, H 'y OBOM CIIy4ajy MOpajy OUTH HCITyHEeHU
KyMYJIaTUBHO MOCTaBJbEHHU YCIIOBH: a) JjeJI0 MOpa MU3BPILUTH 3all0CIECHO JTUIE
WIM TIYHOMONHMK TIpaBHOT JinIa, 0) Jjelo Mopa OWTH YYHEEHO y KOPHUCT
MPaBHOT JIMI[A ¥ I1) U3BPIICHE KPUBUYHOT Jjelia je TOIIII0 MPOMYCTOM PYKOBO-
neher nmuma npu Hag30py 3aroCiICHUKA MU TyHOMOhHHKA (Y OBOM KOHTEKCTY
Tpeba ompeady TyMauuTH Kao HENpeny3UMame MOTPEOHUX, pa3yMHHUX palibu
KOjuMa O ce 3armoCIeHH MM MyHOMONHUK CIIPjeuro Y U3BPIICHY KPUBUYHOT
Ijena y MMe MPaBHOT JIMIA, a T¢ Paale W KOpake IMjeHH Y 3aBHCHOCTH O]
KOHKPETHOT CiTy4aja).?

Kpusnuno npaBo bocHe u Xepiieropune je pepopmama uz 2003. rogune
YBEJIO OATOBOPHOCT IPABHOT JIMIA y 3aKOHE KOJH PETYIHUINy MAaTepHjaHO
kpuBuHO 3akoHonaBcTBo (y K3 buX, K3 PC, K3 ®buX u K3 b/1buX). IIpu-
xBaheH je KOHIIeNT Jia TpaBHa JIMIa MOTY OMTH OIrOBOPHA CaMO OHJa Kaja je
KPUBUYHO JjeJI0 YYUHHO YYMHWIAIl Y UME, 33 PadyyH WM Y KOPUCT MPaBHOT
muma. Kao ocHOBE OATOBOPHOCTH IPAaBHOT JIMIA y 0OCAHCKOXEPIIETOBAYKOM
MpaBy BHOUMO: 1) Kaja cCMHCA0 YYHEEHOT KPHUBHYHOT Ijelia TPOM3HIA3H U3
3aKJbyYKa WIH OJUTyKe, HAJIOTa WIN 0J00pema PYKOBOIChHX WM HaI30pHHUX

2 Y. 11/1/a—1 Kousenuuje.

% Y. 11/2 Kousenuuje. Bua. mmpe Crojanosuh, 3. (2010). OxroBopHOCT MpaBHUX
IHLa 3a KpUBUYHA Jjena. Mznazare yuechuxa Cemunapa o 00Z080pHOCITIU TPAGHUX AuYd
3a kpusuuna djena u dpahery, odyzumarsy u iogpahajy oobapa. Yupasa 3a aHTUKOPYIILIH]-
cky mHnnmjaruBy. Komamms, 21-24. okrobap 2009. rogune; Hlymyt, J. (2009). Oxrosop-
HOCT MpaBHUX JIUIIA 3a KpuBU4HA jaena. Citipanu ipasru scusoii, 1/2009, 169 n 189.
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opraHa IIpaBHOT JIHIa, 2) WIM KaJa Cy pykoBoiehM HJIM HaJ30pHH OpraHH
MPABHOT JIMLA YTHLATH Ha TTOYMHHOLA MK My OMOT'YNIIIH 1a YYUHU KPUBHIHO
njeno, 3) WK Kaja MPaBHO JIMIE PACIojia)ke C MPOTHBIPABHO OCTBAPEHOM
MMOBHHCKOM KOPHCTU WJIM KOPUCTH TPEAMETe HAcTajle KPUBUYHHM [IjeIoM H
4) unu Kaja cy pykoBoaehr WM HaJ30pHU OPTaHU MPABHOT JIHLA MPOIMYCTUIIH
JIY’KHU HaJ30p HaJ 3akoHuToIrhy paaa paaHuka.™

OrTtexaBajyhe okonnocTu

KonBpenmnuja obaBesyje CTpaHKe /a CBOje MaTepHjalHO KPUBUYHO MPABO
yckmaze ca wi. 13. KonBeHIuje koju ce Tiue oteskanajyhux okoraoctn. [Tpnmm-
KOM OJIMjepaBarha Ka3He YUMHUOIY KpUBUYHHX Jjena u3 wi. 5—8. KonBeHImje
Kao oTekaBajyhie OKOIHOCTH MOTY ce y3eTd y o03up cibenehe: 1) KaXmBHBO
IjeII0 je y3POKOBAJIO CMPT WIIN HAPYIIABAhe (PH3MYKOT MIIH MEHTAIHOT 31PaB-
Jba KPTBE, 2) KAKHBUBO JIjeJI0 Cy MOYMHUIE 0c00e Koje cy 3J0ynoTpujedue
MOBjepeH-E KOje UM je J1aTO y CBOjCTBY CTpyUmaka (HIp. Jbekapa, papmareyra)
3) KaXXHBUBO JIjeNI0 Cy MOYMHWIE 0co0e Koje Cy 3JIOyNOoTpHjeOuse moBjeperme
KOje UM je Iaro Kao IpOoM3BOhaumMa W HMCIOPYUHTEJPHMAa MEIUIMHCKHX H
(dapmMarieyTCKUX Ipou3Bo/a, 4) KaxmbUBa Jjesa Ucnopyke u Hyhemwa ucrnopyke
MOYHIbEHA CYy MPHOjeraBambeM CpPEJCTBUMA IIUPOKE IUCTPHUOYIHje, Kao IITO
cy MH(GOPMAIMjCKH CHCTEMH, YKJbYUyjyhH U MHTEpHET, 5) KaXKIBUBO AjETI0 je
MIOYUHCHO Y OKBUPY 3JI0YMHAYKE OpraHu3allje u 6) MoYnHUTEIb je Beh paHuje
ocyhuBaH 3a KaXKibUBa JIjesa ucre mpupoze.’! BayxHo je HallOMeHyTH J1a ce Kao
orexxaBajyha oxonmHocT Hehe y3eTn oHa Koja ce Beh Kao TakBa Hala3H y UHKPHU-
MUHANUju Ajena. HanuoHaaHUM CyIOoBHMA je OCTaBJBCHO Ha OJUTyYUBAE Ja
nu he HEWITO OJ1 HABEACHOT OJPEAUTH Kao OTeXaBajyhy OKOJHOCT y 3aBUCHO-
CTH OJ1 CBAKOT KOHKPETHOT CiIy4aja, ajii cy/ HUje y 00aBe3u Jia uX MpuMjemyje
(cxomHO TOME na Ha Ty EBpome mMamo HEKOJHKO pa3IHYUTHX KOHIIETATa O
oTexaBajyhuM OKONHOCTHMA, a MOCTOje W OWTHE pa3jiHKe y MPaBHUM CHCTE-
MUMa M FbUXOBHM OCHOBHUM IPUHIIAIIIMA).

Oppendama un. 13. KoHBeHIIMje pEryjivcaHo je MUTAmke OTeXaBajy-
hux oxonmHocTH. Of p’KaBa ce TPa)KH Jia CBOjE HAIMOHAIHO 3aKOHOJABCTBO
yckiazie ca oBUM onpendama KoHBeHIHje, OTHOCHO Jia YHECY MOCeOHO Mmpel-
BuleHe orexaBajyhe okonmHOCTH Koje Tpeba (aim ce He Mopa) y3eTH y 00u3p

30V g, 124, K3 buX, win. 105. K3 PC, un. 128. K3 ®buX u un. 128. K3 B/l
buX; Cumosuh, M. H., JoBamiesuh, /1., Cumouh, B. M. (2016). I/Ipuspeono kazueno iipa-
60. Ucrouno CapajeBo: IIpaBuu daxynrer Yuusepsurera y Vcrounom CapajeBy, 37-38;
Wxanosuh, B. (2012). Oozosoprociu ipasnux nuya 3a kpusuuna djena. bamwa Jlyka: Meby-
HapOAHO yApYXKeHme HayuHuX pagaHuka — AlS, 248-255.

315, 13. KouBeHiwje.
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MPUINKOM OfIMjepaBarmha Ka3zHe 3a YUMHHUOLE JjeNia O CTpaHe HAIlMOHATHHUX
cynosa (KonBeHmuja KOpHCTH TEPMHUH ,,MOTYy y3eTH y 003up*). Cymy apxase
YJIaHUIE OCTABJbEHA j€ MOTYNHOCT Jla YYHMHHOIA Jjelia CTPOXKE Ka3HE YKOIHKO
je: a) U3BpIICHE KPUBUYHOT Jjesia HACTYMMIa CMPT WK 030MJbHO HAPYIICHE
((u3KMYKOT W MCUXUYKOT) 3/IpaBJba (PU3UUKOT JINIA, 0) KPUBUYHO JIjeI0 U3BP-
IEHO Of CTpaHe MpodeCHOHANIA WU CTPy4khaka Koje je 3JI0yMOoTpHjeOnIIo
MOBjepeHe KOje UM je Y TOM CBOjCTBY JaTO, II) KPUBHUYHO JIjeJI0 WU3BPIICHO
3710ynIOTpeOOM TMOBjepera O] CTpaHe Mpou3Bohada wiu AUCTpudyTepa, 1) Kpu-
BHUYHA JIjeNia UCIIOPYKE U Hyl)ermba UCIOpyKe M3BPIICHO MPUMJjEHOM CpPEICTaBa
IIMPOKE TUCTPHOYIH]je, Kao MITO Cy HHPOPMAIIM]CKH CHCTEMH, YKIJBYUyjyhu u
HWHTEPHET, €) KPUBUYHO JIje]I0 M3BPIICHO OJ CTPaHEe 3JI0YMHAYKE OpraHu3allje
u () yunnwian gjena Beh ocyhuBan 3a kKpuBWYHA Jjena ucre npupoze (wi. 13.
Kongenmnuje). OBe oTexxapajyhe OKOJHOCTH C€ MOTY y3eTH y 003up caMo OHJa
kaja seh Hucy nmoceOHo mpeaBuleHe kao oTexxanajyhie OKOITHOCTH 3a H3BPILEHA
KpUBHYHA Jjelia y 3aKoHHMa cTpaHaka. [IpBa orexxaBajyha OKOJTHOCT OJJHOCH Ce
Ha TIOBpE/y Haj3HAUajHU]e paBHO3ATHNEHE BPHjEIHOCTH, OJHOCHO JbYJICKOT
JKUBOTA. YKOIMKO je MPOTHUBIPABHHUM JIjeIIOBAEM HEKOT JIMIA (M3BPIICHEM
KPUBHYHUX Jjena u3 wi. 5—8. KoHBeHIMje) HacTymmiIa cMpT (GU3HUKOT JIMIIA,
WIH je pe3ysiTarT ynorpede KPUBOTBOPCHUX MEIHIIMHCKUX U (DapMarieyTCKUX
MIPOU3BOA 030MIFHO HAPYIICHE (PU3UUKOT, AJIH ¥ IICUXUIKOT, 31paBiba (PH3HU-
KOT ITUIIa, YYMHWIAIl Jjela ce MOXE TeXe KasHUTH. HapaBHO, HaI[MOHAITHU
CYIIOBH Cy y 00aBe3H Jia yTBp/Ie TIOCTOjamke Y3POUHO-TIOCIbEANUHE Be3e u3melhy
HACTYIHJIE NOCIbEHIIE U YIIOTpeOe KPUBOTBOPEHUX MEIUIIMHCKHUX POU3BOIA.
Hpyra orexaBajyha OKOJTHOCT ce OJJHOCH Ha 3JI0ynoTpedy MoBjepema Koje je
JIaTO YYUHHOILY JijejIa OJf CTPaHe )KPTaBa, OHOCHO IOBjeperba KOje je TaCUBHU
Cy0jeKT MMao y ’meroBe npodecrnonaigne, cTpydne kananurere. [IpumapHo ce
OBJIje MUCJIM Ha M3BPIICHE KPUBUYHUX J[jesia O] CTpaHe Jhekapa, papmareyra
U JIPyroT METUITMHCKOT 0c00Jba (Hako, HUCY UCKIbyUEHE U apyTe npodecuje).
Tpeha orexasajyha OKOIHOCT je a Cy KpUBUYHO JIjesI0 MOYMHUIIE 0cO0e 3710Y-
moTpeOoM TOBjepema Koje UM je yKa3aHo Kao mpousBohaunma u qo0aBpaunMa
(cmarpamo na mcty He Tpeba Jdajbe mojamimaBard). UerBpra orexapajyha
OKOJTHOCT j€ KaJla Cy KpUBHYHA JijeJia UCTIOPYKE U Hyh)ema Hcropyke u3BpIieHa
KOPHIITECHEM IUCTPUOYIHje BETUKUX pa3Mjepa, ykibydyjyhu cucreme uabOp-
MallMOHE TeXHOJOoTrHje (0BJje ce MPUMAPHO y3MMa Ha JUCTPUOYIH]Y/TIPOAA]Y,
YIIABHOM je(TUHHX, KPUBOTBOPCHHX JIMjEKOBA W JPYTUX MEAUIUHCKHUX
CpeicTaBa IIyTeM HHTEPHETa, INTO MOTIOMAaXKe JIAKIIeM IMIHPEHY OBE KPHBO-
TBOpPEHE poOe y CBUM JIMjEJIOBUMA CBHjETA, & YIYMHUOIIMMA Jijesia KOjH KOPUCTE
MHTEPHET CTPAHUIIE ITyTeM KOjUX BpIIE PEeKIaMHparme W IMPoNajy MpOU3BOIA
je jaxo temko yhu y Tpar). Ilera orexaBajyha OKOTHOCT je M3BpIICHE KpHU-
BUYHOT JjjeJla OJl CTpaHe 3JI0YMHa4yKe opraHuzauuje (criminal organisation),
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OJIHOCHO OpraHM30BaHEe KpUMHHAJHE rpyrne (popMupaHe MoceOHO 3a BpIICHE
TENIKUX KPUBUYHHUX Jjesia pajy CTUlama MpoduTa, OIHOCHO MaTepHjaliHE
kopucTtr, Mohu u ytunaja. Ayropu KoHBEHIIMje Cy MCTakKIM Ja 3JI0YHHAYKY
opranm3anujy Tpeda TyMadyuTH y cMHUcly onpenadba Konsenmuje YjenumeHnx
Halyja o cy30ujamy TPaHCHAIIMOHAIHOT OPTaHW30BAaHOT KPUMHUHAINTETA KOje
OpTraHN30BaHy KPUMHUHAIHY TPyIy Ae(PHUHHUIIE Ka0 ,.,CTPYKTYPHPAHY TPYITy OX
TPH WJIM BUIIE JIUIA, KOja IIOCTOJH JY>KH BPEMEHCKHU MEPUO Al KOHTUHYH-
paHOT BpIIEHa TEIIKUX KPUBHYHHUX Jjena mpensuleHnx oBoM KoHBeHIHjoOM,
C IJBEM JIa OCTBApH, AMPEKTHO WU UHIUPEKTHO, GUHAHIUCKY WIH IPYTy
marepujainy kopuct.*? Tlocibe/iba, OJHOCHO IeCTa OTeKaBajyha OKOIHOCT
OJIHOCH C€ Ha PeLUJUBH3aM, OJHOCHO MMOBPATHHINTBO. McTHye ce na nuua
koja ce Bpahajy u3BpIIeHY MCTHX WM HCTOBPCHUX KPUBHYHUX Jjena Tpeba
Ja Oymy CTpoke KakKibeHa (IITO MpelCTaB/ba OCHOB HAI[MOHAJHE IMOJIMTHUKE
cy30ujama KpUMHHAIIUTETA CBaKe JIpKaBe, Ui Ou Oap Tpedaso aa Oyne Tako).

KpHuBOoTBOpEHE METUIIMHCKUX M JPYTHUX MPOM3BOAA W HUXOBA IMpojaja
pactyhe je KpUMHHAIHO TpKUIITE (MHIYCTPHja) TPAHCHAMOHAIHUX OpPTraHH-
30BaHMX KPUMHHAIHHX Ipymna. HepujeTko ce mamraBa 1a WiaHOBH KPIMHUHAIIHE
opranm3anuje (WM MOjeJIMHIN — YYMHUOIM KPUBUYHHX Jijena) Oyny ocyheHu
3a KpMBHYHA J{jeNia y JIBUje WK BUIIE JpkaBa. Harponanaa npasa npeasuhajy
TEXe CaHKIIM]je 3a MIOBpPaTHUKE, 0 yemy je Beh Omio roBopa. Mehytum, Hamehe
ce mHTamke a i he ce Juie cMaTpaTH penuIHBHCTOM YKOJIHUKO j€ TIPaBHOCHA-
JKHO OoCcyheH y jemHoj, a Cymu My ce y Ipyroj Ap)KaBH 3a TO UCTO KPHUBHYHO
njeno npeasuheno Medicrime koHBeHIMjoM? Tpa uiioHaTHA TPaBHA TeOpHja
CTOjU Ha CTAaHOBWINTY Jla C€ MPUjalllibe MPECYe CTPAHUX CYIOBa HE y3UMajy
y 003up MPHIMKOM OIMjepaBarba Ka3He W3 pas3iiora IITO jeé KPUBUYHO MPaBO
IPUMapPHO HAIMOHAIIHO MPaBo (jep MOCToje 3HAYajHE Pa3IUKe Y KPUBHUHUM
npaBUMa Pa3IMuUTHX 3eMajba) U KPUBUYHE Ipecyle Cy, MO NpaBHIy, Be3aHe
3a ApKaBy y Ko0joj je nuiy cyheno. TpaauunonanHa cxBaTama c€ MHTEpPHALIU-
OHAITM3allMjOM KpUMUHAJIKUTETa MOPajy y Behoj nin Mam0j Mjepu 3ao0uhu, jep
CaMO MHTEpHAIIMOHAJIHU OATOBOP MOXKE Cy361/ITI/I HWHTCPpHAIIMOHAJIHNU KPUMHWHAJL.
BpemenoMm, melhyHapogHa 3ajeiHHIIA je YCBOjUIa HU3 MHCTPyMEHAaTa KojuMa
MHTEpHALIMOHANN3Yje KpUBHYHO mpaBo (Hmp. Beh momenyra Konsenmmja YH
0 TPaHCHAIIMOHATHOM OPTaHW30BAHOM KPHUMHHAIWTETY, 3aTUM KoHBeHIHja 0
kuOepHeTH4KoM KpumuHany u3 2001. rogune, thyjopinka KoHBEHIM]a 0 OI10j-
HUM Jporama u3 1961. rogune u apyre). Heku o THX MHCTpyMeHaTa Caapike
npuHIme o Mmehynapomqnom nospary. Hamve, y cBom wi. 36. Hbyjopmika koH-
BEHIIHMja O OTIOjHUM JporaMa npeasuha 1a HaMOHATIHU CYyIOBH MOpPajy Y3eTH
CTpaHe mpecyne y 003up Kaja ce paid O MOHOBHUM YYHHHOLIUMA KPHUBHIHHUX

32 Mujankosuh, C., Bajaruh, M. (2012). OpZanuzosanu kpumunan u ibgepopusam.
Beorpan: KpMuHaIMCTHUKO-TIOIHIM]CKA aKazgeMuja, 26.
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Jjena y Be3u ca ONOjJHUM Jporama (HapaBHO, y CKJajay ca yCTaBHOIIPaBHUM
CHCTEMOM M HalMOHANTHUM 3akoHHMa). C TuM y Be3u, Medicrime KOHBEH-
nyja npeasuha ma HAIMOHAIHYU CYJIOBH MPHJIMKOM OIMjepaBama Ka3He Tpeba
Ia y3Mmy y 003up cBe (IIpaBHOCHa)KHE) OJUTYKE CTPAHHX CYIOBa YKOJIUKO OU
mo gpomaheM 3aKOHY TO PE3YJITOBANO CTPOXKOM Ka3HOM 3a yumHHOIA. To Ou
Jlajhe 3HAYMIIO Jia hie cyl MpUIIMKOM MpOoIjjekhUBakha CBUX OKOJIHOCTH Cllydaja
MpH JIOHOIIEHY CBOjE OMIYKE y3€TH y 003Up CBE MPaBHOCHAXKHO ocyhyjyhe
unn ocnobahajyhe mpecyae CTpaHHX CyloBa, Kao W Jpyre OMIyKe Koje cy
CYIOBH JOHOCHJIM TOKOM KPHUBHYHOT MOCTymKa.*> ¥ objalimesiMa 0BaKBOT
cTaBa ayropa KoHBeHIMje HaBOIU c€ Ja OBO HE MPOU3BOIHM HHUKAKBY ITO3H-
TUBHY 00aBe3y CyHOBHMa H TYXXIJIAIITBUMA JIpKaBa J1a MPeay3My OHIIO KaKBe
KOpake Kako OW ca3Hallv Jia JIM je JIuIe OCyhHBaHO WK JIa JIU CE MPOTHUB Hhera
BOJIMJIA UCTpara y Jpyroj ApXaBU MOBOJOM KPUBHYHHX Jjelia MmpenBul)eHnx
KonBenmujoM, jep Tako HHje H3pHUIUTO Tporucano.* Mehytum, cymoBu u
TY)KWJIAIITBA JIpXKaBa Koje Cy yjeHO U cTpaHke EBporicke KOHBEHIHjE O Ipy-
KAy IpaBHE MMOMONM y KPUBHYHUM CTBapHMa MMajy OBIAIITCHEC Ja TPaKe
OIl CTPaHUX IPABOCYIHUX TH]jelia MOJATKE KOJH Cy PEICBaHTHH 3a HCTPAry Kojy
MIPOBOZE, OMHOCHO 32 CaMH KPUBHUYHU IMOCTYIAK. Y TOM CIIy4ajy, aKo IIOCTOjU
BjepoBaTHOha 1a ce nuIle 0aBWIIO TPaHCHANMOHAIHUM KPUBUYHHUM JjeliiMa,
CY[IOBH U TYXXMJIAIIITBAa UMajy 00aBe3y TO UCIIUTATH.

3AK/BYYAK

Konsennuja Bujeha EBpome o xpuBOTBOpemY MeTUIMHCKUX ((apma-
LEYTCKUX) MPOU3BOAA U CIMYHUM KaKIHHBHUM JjeINMa MPEACTaBJba BpUjeiaH
MHCTPYMEHT ca MPaBHOI CTAHOBHWINTA jep MPYKa pEITaTHBHO KBAaTUTETAH
MIPaBHU OBKHP 32 3aIITUTY HajpamHBHUjUX IPYIITBCHUX IPyIia, OAHOCHO Iall-
jeHara W KOPHCHHKAa MEIUIIMHCKUX CpelncTaBa (IITO c€ IMOCEOHO BHIjENO
3a Bpujeme manjemuje Covid-a 19). OBum MeljyHapoIHUM HHCTPYMEHTOM
JeTajbHO je mpenBulieHa anekBatHa MelhyHaponHa capaama usMely npikasa,
omgHOCHO cTpaHaka KonBeHnuje, kao u u3Melyy npxasa u mehynapoguux opra-
Huzanuja (Hnp. Bujeha Epomne, C30). YcraHoBIbEH je OKBUD 3a capalimy U
KOOpIMHAIM]y HAllMOHAJIHX M Mel)yHaopAHMX THjela Koja ce OaBe mMUTamuma
npaBocyha, CHTYpHOCTH U 3IpaBCTBEHE 3amITHTe. KPUBOTBOPEHN MEIUIIMHCKU
MIPOM3BOAM (JIMjCKOBH, aKTHBHE TBapW, MOMOhHE CTBapH, MEAWIIMHCKA CpeEll-
CTBa, MPUOOpP M JPYyro) MOTY JOBECTH 1O O30MIJbHUX IMOCJHENHUIA 1O JKUBOT

3 Y. 14. Kousenuuje.
3 Explanatory Report CoE 2011.
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u 31paBibe Beher Opoja sbynu. tbuxoB pesynrar Moxxke OUTH O] MOMyHaBamka
OOJTHMUKHX KalalMTeTa jeJHe 3eMJbe 300r Hapyllewma 371paBiba rpaljaHa ma
Io ryouTKa kxuBoTa. KOHBEHIIMja Koja je y pally mpejcTaBibeHa jecTe jeInH-
CTBEHU OJrOBOP HA OBY IPHUjETHY KOja je Joceria mobdanHe pa3Mjepe.

KonBeHiMja je oTBOpeHa 3a cBe: ApkaBe uinaHuie Bujeha Eporme,
IpkaBe mocMmarpade, EBponicky yHHjy ma U apykaBe HewrlaHuie. [lo cama je
KonBennujy paruduxoBango u moueno ,npuMjemuBatu’ 18 npxasa (mro je,
yeyhyjemo ce kazaru, nopaxkasajyh 6poj cxonno tome aa camo Bujehe EBporne
nMma 47 npkaBa 4inaHuna), on 4yera 15 wianuna Bujeha EBpomne u 4 npxase
Hewnanune. bocua n Xeprerosuna je Konsenmuju npuctynuna 2015. rogune,
paruduxonana je 2020, a 3BaHUYHO je IoYena BaKUTH noueTkoM 202 1. roause.
[Mpuctynamem oBoMm BakHOM MehyHapomHoMm cmopasymy, bocha u Xepiero-
BHHA je Tipey3eiia ojpeleHe ob6aBese. Te obaBese ce oJJHOCE HA MHKPUMHHAIIN]Y
onpehennx njena (ykonuko TakBa Beh He MOCTOje y HAIIMOHAIHOM TIpaBy),
npuiiarohaBame KPUBUYHOT MPOLECHOT INpaBa oapendama Konsenmuje, yHa-
npjehuBame MelyHaponHe mpaBHe momMohu, Te 3allTHTa XXPTaBa KPUBUYHUX
njena mpensuhennx Konsenmmjom. Cama cmo y 2022. roguHHM, MaHAEMHja
Covid-a 19 ce mpubmkaBa kpajy, a bocHa u XeprieroBuHa jorr Huje UCIy-
HuIa (MOTIYHO) CBOje obaBe3e mpemMa Mel)yHapomHoM mpaBy. [lanneMuja Koja
j€ 3axBaTWiIa CBHjET MpHje HEITO BHUIIIE Of JBHUje IOJMHE IMOKa3alia HaM je Ja
Cy MexaHU3MH Koje npenBuha Medicrime kOHBEHIIMja HTEKaKko moTpedHU. bes
003upa Ha cnenu(UYHy IP>KABHOIPABHY CTPYKTYpY, IIOMa3aH aIMHHUCTpA-
THBHHU CHCTEM M CyKOO OKO IOjIjelic Ha/UIeKHOCTH, u3MjeHe koje KoHBeHI]a
3axTjeBa of bocHe n XepleroBuHe Cy pelaTHBHO Maje, Tako J1a MPETXOAHO
HaBEJCHO HE MOXE OWUTH H3rOBOp 3a M30jeraBame 3alITUTE HajpamHBHjUX
rpylia y HalleM JAPYIITBY — IMAIMjeHaTa W OHUX KOjH Cy mpuHyheHm ma ymo-
TpeOspaBajy HEKYy BpPCTY MEIMIMHCKOT TIpom3Boxa. OBO TpencTaBiba camo
jeIaH acmeKT pujeriena mpobnemMa, a TO je KpUBUYHONPAaBHU. [Ipyru acekTn
KOju ce onHoce Ha oMoryhaBawme rpaljaHnma NMpUCTYN JISTHTUMHUM MEAH-
UHCKUM TIPOM3BOAMMA M CPEICTBHMA MpEACTaB/ba HEIITO OKO dera Om ce
Moro pacmpasibatd. Hamocnujetky, KorBenmuja npeacraBba OCHOB 3a MNP
paspaay jenHe pelaTHMBHO HOBe, alu cBe BuIle audepeHnupaHe oOIacTu —
MEIUIMHCKOT KpUBHYHOT/Ka3HEHOT 1IpaBa.

Kpusnano nipaBo (unu rnpaBa) bocHe 1 XepIrieroBuHe je y BEJIUKO] Mjepr
ycknaheno ca Kousenmujom. Jlomymie, moctoje oapeheHH HemocTany Koju
MOTy OMTH HaJIOMjEIITeHH PEJIaTHBHO MajOM HHTEPBEHIMjOM 3aKOHOJABIIA.
K3 buX 3amoBoseaBa cranmapne npeapuhene KOHBEHIMjOM y CBOM OIIITEM H
0CEOHOM /IHjeIy, IOK, C IpyTe CTpaHe, eHTUTETCKH 3aKOHH U 3aK0H J{uCTpuKTa
Bpuko He mo3Hajy oapeleHe MHKpHUMMHAIMjE Y MOCEOHOM AMjely, HAKO je
OIIITH MO 3aKOHA ycaralleH ca KOHBEHIMjCKUM CTaHaapanMa (a MoxJa
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4ak u 60sp1). CMaTpamo 1a Ou OAroBOp KPUBUYHOIPABHOT cucteMa buX 6mo
JAIeKo OOJbM Kaja OM €HTUTETH M JIUCTPUKT MpeaBHJjeIr WHKPUMHUHAIINA]Y
KpUjymMuapema y CBOjUM 3aKkoHMMa Koja Ou mokpuia wi. 6. Kousenmuje. C
IpyTe CTpaHe, 3aKOHOAABIN CHTUTETA M J{ucTpukTa Tpebda Ja KOHCYITY)y Wi
5, kako Ou mpubmpkuau 6uha MojeMHUX KPUBUYHMX Jjeda ca MHKPUMUHA-
[UjOM caJip>)kaHoM y ToM uiaHy KoHBeHuje. Y morieny KpUBHYHOT JIjelia
KpusoTtBopeme noxymeHnara u3 wi. 7. KoHBeHIHje, 3aKJbydaKk KOjU MOXKEMO
M3BECTH TOBOPH J1a CHTHTETCKH 3aKOHH M 3akoH BJl moTmyHO 3a7m0BosbaBajy
KOHBCHIIMjCKE CTAaHAApJE, OK TaKBy MHKpUMMHAMjy He caapxu K3 buX.
CMarpamo JIOK TaKkBa ITOCTOJH Y CHTUTETCKUM 3aKOHHMa U 3aKoHY JucTpukTa,
y KOoHTeKkcTy KoHBeHIMje, TpeHyTHO HeMa MoTpede MCTy MPEaBUIjEeTH APKaB-
HUM 3aKOHOM, MaKo je Ta omnuuja moryha y OynyhHocTtu (yKoiuko ce mpakca
Ipel Ha UIC)KHUM OpTaHUMa €HTHTETa U J[MCTpUKTa HE IMOKaKe aJleKBaTHOM).
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INTRODUCTION

Contemporary threats to public health, based on counterfeit medical
products and similar illegal acts have become global. The production and
trade in counterfeit medical products is a billion dollar criminal industry. At
the same time it creates a large threat for the undisturbed functioning of the
healthcare systems of a large number of countries. The phenomenon is espe-
cially connected to the activities of organized crime due to the fact that the
penal policies are very lenient, while at the same time these activities generate
large profits compared to other types of crime.

The Convention of the Council of Europe on counterfeit medical prod-
ucts and other criminal acts involving threats to public health! (hereinafter:
MEDICRIME Convention or Convention) was adopted on December 8, 2010,
and it established a legal framework for the global fight against counterfeit
or forged medical products and other similar crimes by focusing on the fol-
lowing: ensuring the criminalization of certain actions, the protection of the
rights of victims of crimes established in the Convention and on the promotion
of national and international cooperation. Bosnia and Herzegovina signed the
Convention at the end of 2015 (November 4) and ratified it on September 18,
2020, while it has been in full application since January 1, 2021.

The goal of this article is to provide answers to the following ques-
tions: (1) has Bosnia and Herzegovina carried out the obligations accepted in
this convention, (2) has it incriminated particular actions as felonies and (3)
do specific institutes of the general part of the criminal justice legislation of
Bosnia and Herzegovina match the contents of the Convention.

!'It is important to note here that the translations of the Convention into the languag-
es of Bosnia use the term “pharmaceutical” instead of “medical” products. What the reason
behind this, we dare say, completely inaccurate translation (given the fact that full title of
the Convention in the English language, which is, alongside French, the official language
of the Convention, reads: Council of Europe Convention on the counterfeiting of medical
products and similar crimes involving threats to public health) is open to interpretation.
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WHAT IS THE MEDICRIME CONVENTION
AND WHY HAS IT BEEN ADOPTED?

Given their lucrative character, the counterfeiting of medical products
and similar crimes are a new global threat that the international community
faces. The low degree of control over criminal production networks facilitates
the infiltration of those counterfeit medical products into the legal supply chain
and their marketing as authentic products. The lack of transparency of these
networks makes it more difficult to fight against these new forms of socially
dangerous behaviors.?

The Convention seeks to protect the lives of the citizens of the countries
that are the members of the Council of Europe, public health, the integrity of
the legal system, as well as bolster international cooperation and the provision
of international legal assistance. The authors of the Convention decided not
to tackle the question of the legal protection of intellectual property (which is
the subject of other international instruments) and to focus only on establish-
ing the legal framework for the adoption of national material and procedural
law when it comes to the provision of an adequate response to the growing
threat of counterfeit medical products (as well as the question of strengthening
international legal assistance in criminal justice matters). In that regard, the
Convention can be divided into several parts: (1) the introduction (contains
the goal, subject matter, fundamental principles and definitions of terms), (2)
material criminal law, (3) criminal procedural law, (4) national and interna-
tional legal assistance in criminal matters, (5) the protection of the victims of
criminal actions and (6) monitoring the implementation, the relation with other
international agreements, amendments and cancellations. We will focus only
on the parts that relate to the matters of substantial criminal law.

In this way, member states of the Council of Europe concluded that it is
necessary to approach a criminal justice response to this global threat, which
is why they started to develop an international instrument that will represent
a suitable basis for further fights against counterfeiting medicines and medical
products as well as other related socially dangerous actions. The purpose and
goal of the Convention is:

(a) incrimination of certain actions,

(b) the protection of the rights of victims and

(c) the promotion of national and international assistance in criminal jus-
tice matters.

2 Alarcén-Jiménez, O. (2015). The MEDICRIME Convention: Fighting Against
Counterfeit Medicine. Eurohealth International, 21(4), 24.
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For the purposes of monitoring the implementation of the aims and goals
of the Convention, the formation of a special mechanism or body was pre-
scribed (in this regard, today, there is a Committee of Parties that will not
be addressed in this article).® The authors of the Convention did not tackle
the protection of intellectual property rights because they believed that those
rights were already adequately protected in national and international regu-
lations, thus they do not question the prosecution of individuals who violate
those rights. The guiding idea for the authors of the Convention was to protect
human life and health by incriminating certain actions.

The application of the Convention was restricted to medicines and other
medical products which are used in human and veterinary medicine.

Following a special discussion owing to a specific regulatory approach
when it comes to defining medical products and in contrast to the situation
with pharmaceuticals, a special ad hoc committee decided to include medical
devices in the scope of the application of the Convention given the obvious
dangers for public health that such devices can cause. In accordance with that,
parts, materials and equipment needed to produce or use medical devices were
also included. The ad hoc committee decided not to include the related but
different categories such as food, cosmetics, and biocides into the scope of
the Convention but did not exclude the possibility that those categories might
become the subject of special protocols in the future.*

Until the present moment, the Convention has been ratified (and imple-
mented) in 15 member states of the Council of Europe and 4 countries that
are not members of this regional international organization - Guinea, Burkina
Faso, Benin and Belarus, while countries such as Chile, Congo, Canada, Japan
and others have been invited to join (which makes this Convention especially
interesting). The question why the remaining member states of the Council of
Europe have not joined the Convention opens many other questions about the
mutual relations among these countries and the existence of various interests,
which will not be addressed in this article.

3 See: Article 1 and Articles 23-25 of the Convention.

4 See: Terzi¢, S., Sandor, K., Andridi¢, M., Zarkovié, 1., Vujnovi¢, A., Perak
Junakovié, E., Vretenar Spigelski, K., Sinkovi¢, S., Pehnec, M., Fajdi¢, D. (2020). Kon-
vencija Vije¢a Europe o krivotvorenju farmaceutskih proizvoda i sli¢nim kaznjivim djelima
koja ukljuCuju prijetnje javnom zdravlju. Veterinary Station, 51(1), 3; Keitel, S. (2012).
The MEDICRIME Convention: criminalizing the falsification of medicines and similar
crimes. Generics and Biosimilars Initiative Journal, 1(3—4), 139.
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SUBSTANTIVE CRIMINAL LAW - THE SOLUTIONS
FROM THE CONVENTION AND THE SOLUTIONS
IN THE LEGISLATURE OF BOSNIA AND HERZEGOVINA

Felonies

Chapter 2 of the Convention contains the provisions on the substantive
criminal law (felonies and some institutions of the general part of criminal
law). The acts described in this chapter are considered so dangerous for public
health that the articles of the Convention will be applied even in cases when
only a potential threat to public health was discovered without causing real
physical or psychological damage to the victims. In practice, this means that
the authorized bodies responsible for implementing the law will not be tasked
with proving that a particular behavior on the part of the offender resulted in
real damage to the public health or the health of an individual as long as the
behavior in question falls into one or more categories of criminal acts listed
in articles 5 to 8 of the Convention. The Convention prescribes the following
felonies: (1) the production of counterfeit goods, (2) distribution, marketing or
trade in counterfeit goods, (3) forging documents and (4) similar crimes that
include threats to public health.

Bosnia and Herzegovina is a complex country which received its spe-
cial administrative structure in 1995 following the adoption of the General
Framework Agreement for Peace in Bosnia and Herzegovina whose Annex 1Ib
is the current Constitution of Bosnia and Herzegovina. This complex govern-
ment and legal structure results in a specific division of (legislative) authority
between the state, two entities and one district. Initially, substantive criminal
law was exclusively under the jurisdiction of the entities (Republic of Srpska
and the Federation of Bosnia and Herzegovina) and the Brcko District until
the adoption of the state criminal law which regulates a certain set of socially
unacceptable behaviors. The protection of public health and the incrimination
of socially dangerous actions that damage public health and the health of indi-
viduals was entrusted to all four legislative bodies in Bosnia and Herzegovina.
The consequences of this were four criminal laws (i.e., three laws and one
code) which regulate the matters of substantive criminal law.

The production of counterfeit goods represents intentional production of
counterfeit medical and pharmaceutical products, their active substances, aux-
iliary substances, parts, materials and equipment used for medical purposes as
well as the deliberate reduction of the quality of legitimate medical (pharma-
ceutical) goods. Therefore, this is an example of delicta communis omnium or
a crime that can be committed by anyone (special characteristics of offend-
ers are not prescribed). The crime can be committed only in a premeditated
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manner while the criminal action has alternative definitions. The Convention
does not prescribe criminal sanctions, and this aspect was left to the discretion
of individual signatory countries. The Criminal Law of Bosnia and Herzego-
vina® (hereinafter: CLB&H) does not contain a group of crimes defined by the
common feature of damaging or threatening public health. However, there are
certain actions that can be at least indirectly subsumed under the incrimina-
tions from Article 5 of the Convention. One example is the crime of smuggling
dangerous substances into Bosnia and Herzegovina.® The description of this
crime states that the person who, contrary to the laws and regulations of
Bosnia and Herzegovina smuggled into Bosnia and Herzegovina harmful radi-
oactive or other substances and waste products that can damage human life or
health will be punished with a fine or with up to three years of imprisonment.
Next, we observe a crime from Article 214 of CLB&H (illegal production)
whose first paragraph states that the person who produces or processes goods
whose production or processing are prohibited in the laws and regulations of
Bosnia and Herzegovina or international law, if such an act does not constitute
another crime that include a stricter penalty, will be punished with a fine or
with up to one year of imprisonment. Certain elements can be observed in the
crime from Article 214 (smuggling) whose paragraph 3 states that a penalty of
between one and ten years of imprisonment will be issued to the person who
“crosses the state border while carrying objects, goods or substances which
pose a threat to the life and health of human beings or public safety...”. The
Criminal Code of the Republic of Srpska’ (hereinafter: CCRS), in its specific
part, contains a group of crimes against human health.® The felony described
in Article 5 of the Convention is most similar to the crime described in Article
202 Paragraph 1 of the CCRS (production and trafficking in products that are
harmful for a treatment process). Namely, in Article 202, Paragraph 1, it is
stated that a penalty of two years of imprisonment and a fine will be issued
to the person who produces, sells or in some other way trafficks in medicines
or other means of treatment which are harmful to human health. We can say
that there are similarities between these descriptions of criminal acts, but it
cannot be argued that the norm is identical to the Convention. We are of the
view that this incrimination cannot comprise anything other than counterfeit
medicines, substances or other materials that are used to produce pharmaceuti-

5 Official Gazette of Bosnia and Herzegovina, no. 3/2003, 32/2003 — amd., 37/2003,
54/2004, 61/2004, 30/2005, 53/2006, 55/2006, 8/2010, 47/2014, 22/2015, 40/2015, 35/2018
and 46/2021.

¢ Article 166 of the CCB&H.

" Official Gazette of the Republic of Srpska, no. 64/2017, 104/2018 — decision of the
Constitutional Court, 15/2021 and 89/2021.

8 See: Chapter 17 CCRS.
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cals. In addition to this crime, we are also interested in the felony from Article
377 of the CCRS (the production of harmful substances for treating animals).
Namely, according to this incrimination, the person who produces, sells or
trafficks in means of treatment or preventing contagion in animals that are dan-
gerous for animal life or health will receive a penalty of between six months
and three years or imprisonment. Here too we can observe certain similari-
ties. Finally, it is worth pointing out that the CCRS recognizes the crime of
smuggling dangerous substances into the Republic of Srpska,” whose essence
is identical to the essence of the abovementioned crime from Article 166 of the
CLB&H. All of this suggests that there is no complete match between these
pieces of legislation, and consequently, they should be amended to the degree
that is necessary to harmonize them with the Convention in relation to Article
5. The CLB&H,' like the CCRS, contains a special group of crimes against
human health," but it does not contain incriminations similar to Article 5 of
the Convention (apart from Article 160, i.e., the crime of smuggling danger-
ous substances into the Federation of Bosnia and Herzegovina), which is why
we believe that the CLB&H should be amended or supplemented in the sense
of the provisions of Article 5 of the Convention. The Criminal Law of the
Brcko District of Bosnia and Herzegovina'? (hereinafter: the CCBDB&H),
like the laws of the two entities, contains a special group of crimes against
human health (Chapter XXI), but, like the CLB&H, it does not contain crimes
that can be identified with the incrimination from Article 5 of the Conven-
tion (apart from, again, the crime of smuggling dangerous substances into the
Brcko District of Bosnia and Herzegovina from Article 159).

Supplying, offering to supply and trafficking in counterfeits is a crime
defined in Article 6 of the MEDICRIME Convention, which refers to inten-
tional supply, offers of supply, including mediation, trade, warehousing,
import and export of counterfeit medical and pharmaceutical products, active
substances, auxiliary substances, component parts, materials and equipment.
This is a crime that does not necessitate some special characteristics of the
offender and it can be committed only in a premeditated manner, but the
action that constitutes the crime has alternative definitions. The expressions
“supplying” and “offering to supply” are not specifically defined in the Con-
vention, but it is understood that they cover, in their broadest sense, actions

? Article 387 CCRS

10 Official Papers of the Federation of Bosnia and Herzegovina, no. 36/2003,
21/2004 — amd., 69/2004, 18/2005, 42/2010, 42/2011, 59/2014, 76/2014, 46/2016. and
75/2017.

I See: Chapter 21 CCFB&H.
2 Official Gazette of the Brcko District of Bosnia and Herzegovina, no. 19/2020
— proofread.
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of mediation, procurement, sales, gifting or offering without remuneration as
well as promoting (including the advertising of these products). “Offering to
supply” represents a special form of a criminal act which should be distin-
guished from “an attempt to supply” (which will be addressed at a later point).
Finally, the term “trafficking in counterfeits” should be understood in the sense
of selling, stockpiling for the purpose of selling, as well as import and export.
The laws that regulate the material of substantive criminal law in Bosnia and
Herzegovina contain criminal acts which can be partially identified with the
abovementioned incrimination (this applies only to the CLB&H in relation to
the crime of smuggling from Article 214 and in that sense the lawmakers of
B&H owe a certain debt to this international instrument).

Falsification of documents is a crime in which the perpetrator purpose-
fully (i.e., in a premeditated fashion) creates false documents or alters and
changes real documents."® This is a crime that can in principle be commit-
ted by any person while the form of guilt is always premediation (direct or
eventual), while the criminal action consists of the creation of false documents
or alternation of real ones. Therefore, this crime can be committed either by
forging a completely new false document or by altering a document in rela-
tion to its content and/or appearance. In both cases the purpose is to mislead
the person who reads or looks at the document into believing that the medi-
cal product, active substance, auxiliary substance, part, material or equipment
that the document accompanies is authentic and not counterfeit. The term
“document” is very broad and underdetermined. It does not encompass only
certificates and other documents that are used in trading but also packaging
and labels on medical products as well as texts on web pages which are spe-
cifically designed to accompany the product in question.'* Criminal laws in
Bosnia and Herzegovina (apart from the CLB&H) contain crimes that are
related to forging documents and in this regard they are fully harmonized with
Article 7 of the Convention. The CCRS defines the crime of falsification of
documents.'> Namely, this crime is committed by a person who creates a false
document or alters a real one with the intention of using this document instead
of a real one as well as by the person who uses such a document as a real one
or obtains it for the purpose of using it. Also, Article 350 of the CCRS states
that those individuals who create, obtain, possess, sell or procure means for
falsifying documents are also punishable under this law.'®* The CLB&H con-

13 Article 7 of the Convention.

4 For more details, see: Stojanovié, Z. (2020). Falsifikovanje isprave u crnogorskom
krivicnom pravu. STUDIA IURIDICA MONTENEGRINA, 2(11)/2020, 7-37.

15 See: Article 347 CCRS.

16 Babi¢, M., Markovi¢, 1. (2018). Krivicno pravo, Posebni dio. Banja Luka: Faculty
of Law, University of Banja Luka, 304-315.
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tains a crime of falsifying documents'” whose description is identical to the
description of the crime from Article 347 of the CCRS. The same applies to
the CLBDB&H.'®

Similar crimes involving threats to public health covers all other socially
dangerous behaviors that represent threats to public health. Under this title, the
Convention lists: 1) the production, stockpiling for the purpose of supplying,
import, export, offering to supply or trafficking (medicines without permission
when such a permission is required according to the national legislature of a
signatory party or medical products which do not meet the requirements stated
in the regulations in cases in which such requirements exist under the national
legislature of the signatory party) and 2) commercial use of authentic docu-
ments outside the scope for which they were intended in a legal supply chain
of medical and pharmaceutical products as defined in the national legislature
of the signatory party (Article 8 of the Convention). This provision covers cer-
tain crimes that can be considered akin to counterfeiting medical products for
the reason that they represent a serious threat for public and individual health.

Crimes described in Articles 5—8 of the Convention are punishable only
if they are committed intentionally, i.e., in a premeditated fashion (either
directly or eventually), while the possibility of committing these crimes out
of negligence is not completely excluded. The component of premeditation is
interpreted in the context that it has in the national legislature of the signatory
party. Almost all crimes from Articles 5-8 of the Convention are transnational
in nature, i.€., these are crimes that can be associated with at least two criminal
legislatures. '

Criminal penalties

The provisions of Article 12 of the Convention are closely linked with
the provisions from Article 5—8. Namely, Article 12 is concerned with criminal
sanctions for the perpetrators of the listed crimes. Of course, this should not
be understood as the statement of a concrete sanction for each crime. This
article obliges the signatory parties to adjust their national legislatures to the
seriousness of these crimes and the degree of social harm or danger that they
can create and to define sanctions which are “effective, proportionate and

17 See: Article 373 CCFB&H.
'8 Article 367 CLBDB&H defines the crime of Counterfeiting documents.

9 See: Simovi¢, M. N., Blagojevi¢ M., Simovi¢ V. M. (2013). Medunarodno
krivicno pravo. East Sarajevo: Faculty of Law in East Sarajevo, 19, and Softi¢, S. (2013).
Transnacionalno krivi¢no pravo. Legal thought, 1-2/2013, 7-24.
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dissuasive”.?” What the convention defines is the type of sanction or penalty.
The signatory countries are obliged to implement penalties of at least one year
of imprisonment for the crimes from Articles 5 to 8. Also, Article 12 prescribes
that a sanction must be such that it makes the crime conducive to extradition
(in accordance with the European Convention on Extradition). The alternative
to the penalty of imprisonment that countries can implement is a fine, but a
fine that is of a sufficient size as to fulfill the purpose of punishment in accord-
ance with the domestic law. Apart from penalties, countries can prescribe other
measures such as: a) temporary or permanent prohibitions on exercising cer-
tain business activities, b) placement under court ordered surveillance and c)
a court order for the dissolution of a company.?' It is apparent that these meas-
ures represent the penalties that apply to legal persons. The existing criminal
laws of Bosnia and Herzegovina prescribe virtually identical penalties for
legal persons (apart from placement under court ordered surveillance, see Arti-
cles 131 and 137 of the CLB&H, Articles 111 and 116 of the CCRS, Articles
135 and 141 of the CLFB&H and Articles 135 and 141 of the CLBDB&H).
Finally, every country should undertake all the necessary legislative and other
measures in order to: 1) enable the seizure and confiscation of medical and
pharmaceutical products, active substances, auxiliary substances, component
parts, materials and equipment, as well as documents and other instruments
used to commit illicit activities established in accordance with the Convention
or to assist another person in committing such acts or financial gain realized
by committing illicit activities or assets whose value matches that financial
gain, 2) enable the destruction of seized medical and pharmaceutical products,
active substances, auxiliary substances, component parts, materials and equip-
ment which serve as the object of a criminal act established in accordance with
the Convention and 3) undertake the appropriate measures in response to the
punishable act with the aim of preventing future punishable acts.?> The ques-
tion of the seizure of assets used for committing a crime or assets that were
obtained by committing a crime is appropriately regulated in the current legis-
lature of Bosnia and Herzegovina in accordance with this Convention.?

20 Article 12/1 of the Convention.
21 Article 12/a/i-ii of the Convention.
22 Article 12/b-¢ of the Convention.

2 See: Articles 110-112 CCB&G, Atrticles 83-85 CCRS, Article 114-116 CCFB&H
and Articles 114-116. CC BDB&H, and Jovasevi¢ D., Ikanovi¢ V. (2016). Krivicno proces-
no pravo Republike Srpske. Banja Luka: Paneuropean University “Apeiron”, 317-318, and
Markovié, 1. (2010). Oduzimanje imovinske koristi. Serbian Legal Thought, 16 (42—43),
73-82.

1046



F. Novakovi¢, Substantive Criminal Law of the Medicrime Convention..., pp. 1037-1057.

Stages in felony commission and the status of an accomplice

The question of the status of an accomplice and attempt at a crime are
specifically addressed in Article 9 of the Convention. Namely, the authors of
the Convention wanted to establish special and separate crimes that are related
to incitement or assistance as well as attempt. The Convention requires the par-
ties to establish special crimes related to assistance and incitement to commit
the crimes described in Articles 5-8. The majority (in fact almost all) signatory
parties regulate the question of the status of an accomplice in the general parts
of their substantive criminal laws, which raises the question of the justification
of this demand. The justification could perhaps be found in the motivation to
place emphasis on the need to penalize incitement and/or complicity as part
of the norms that concern the criminalization of the actions described in the
Convention in the process of the harmonization of national criminal laws. An
abetter or an accomplice will be responsible when the presence of a subjective
component or intention to commit a crime is established on their part.** In this
sense, the concept of an accomplice matches the one in the criminal legisla-
ture of Bosnia and Herzegovina.”® When it comes to the attempt to commit
a crime from Articles 5 to 8 of the Convention, its authors prescribed special
punishment for attempt (actually, it was stated that an attempt at these crimes
should be criminalized as well but this requirement clashes with the purpose
of certain institutes of the general part of criminal law). The interpretation of
the attempt at committing a crime was left within the purview of domestic law,
and the Convention does not deal with it in detail. The only thing that the Con-
vention contains is the demand from the states to be able to attach significance
to the difference between an attempt at committing a crime and, as stated in
the Preamble to the Convention, “mere preparatory actions that do not justify
punishment”.

Precisely because of this significant incursion into the criminal justice
sovereignty of signatory countries, the Convention left open the possibility
for the signatory countries to place reservations against the provisions that
are related to the attempt at committing a crime, a felony defined in Article 7
(counterfeiting documents) and Article 8 (similar crimes that involve threats

24 Article 9/1 of the Convention.

% See: Babi¢, M., Markovi¢ 1. (2019). Krivicno pravo, Opsti dio. Banja Luka:
Faculty of Law, University of Banja Luka, 286-290. For more details, see: Jovasevi¢, D.
(2019). Podstrekavanje u krivicnom pravu. Legal word: A Journal of Legal Theory and
Practice, 60/2019, 33-59; Vasiljevi¢, D. (2016). Saizvrsilastvo i teorija vlasti nad djelom
— (mit)tatherschaftslehre. Serbian Legal Thought, 22 (49), 227-244; Jovasevi¢, D. (2019).
Saizvrsilastvo u krivicnom pravu. Legal word: A Journal of Legal Theory and Practice,
64/2021, 527-558.
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to public health), due to potential differences in the legal systems of the signa-
tory countries.

ITus puniendi

It is interesting that the Convention touched upon the question of the
jurisdiction of the states in view of the application of their rights to punish-
ment. Thereby, it is emphasized that the countries are obliged to secure the
application of their substantive criminal law made compatible with the Con-
vention to: a) their state territory, b) ships that sail under the flag of the country
in question, c) aircrafts registered under the regulations of the signatory coun-
try, and d) the legal citizens of the signatory country or persons who have
registered temporary or permanent residence on the territory of the signatory
country.?® Therefore, this is simply a matter of territorial jurisdiction of a coun-
try in relation to the application of its right to punishment (ius puniendi). Also,
each party is obliged to ensure the establishment of its jurisdiction in cases
when the victim of one of the crimes defined in this Convention is its legal
citizen or a person with a registered permanent or temporary residence on the
territory of the signatory country. The justification for the introduction of this
provision can be found in the fact that one of the primary functions of criminal
law is precisely the protective one. By means of criminal law mechanisms, the
state protects its citizens (but also persons who find themselves on the territory
of the country) from socially harmful behavior of other persons. In addition,
the state is obliged to process the perpetrators of criminal actions defined in
the Convention, i.e., to establish its jurisdiction even when there is no possibil-
ity of extradition to the country in which the crime was committed or whose
citizen was the victim of the crime.”’

The responsibility of legal persons

The Convention follows the contemporary trend of the recognition of, as
it is stated “corporate responsibility”, i.e., the responsibility of legal persons
for criminal actions. The authors of the Convention were of the view that due
to the seriousness of the crimes in the realm of medical crime, one should
include the responsibility of legal persons. The intention of the creators of the
Convention was that all legal persons (meaning primarily corporations but

26 Article 10/1 of the Convention.
27 Article 10/3 of the Convention.
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also other legal persons such as foundations, alliances, societies, associations,
etc.) should be held responsible for crimes that are committed by the author-
ized persons inside those organizations, and if they commit crimes through the
misuse of the legal person in question or in order to acquire certain material
benefits for that legal person. Natural persons in a legal person can commit a
crime as lone actors or as parts of governing bodies inside a legal person on
the basis of: (1) an authorization to represent the legal person, (2) an authori-
zation to make decisions on behalf of the legal person, (3) an authorization to
carry out supervision (monitoring) within a legal person.?

The Convention, therefore, prescribes the conditions, whose fulfillment
makes the legal person responsible for a crime. These are the following four
conditions: (1) one of the crimes defined in the Convention must be commit-
ted, (2) the crime in question must be committed for the benefit of the legal
person, (3) a person in a decision-making position must be the perpetrator
of a crime (regardless of whether they actually carried out the crime or they
incited or aided another person in committing the crime) and (4) a person in a
decision-making position must act in the domain of their authorities (whether
they represented the legal person, were responsible for decision-making or
carried out monitoring and supervision) and in addition, it must be proven that
the person acted within their authority. All four conditions must be fulfilled
cumulatively in order to make the legal person responsible for the crime. What
is more, a legal person can be held responsible even if a person in a deci-
sion-making position did not commit a crime but another person who works
for the legal person did. Namely, this case concerns the employees or legal
representatives of the legal person who are acting within the domain of their
authorization. Of course, in this case the following conditions have to obtain
cumulatively: (a) the crime must be committed by an employee or a legal rep-
resentative of the legal person, (b) the crime must be committed for the benefit
of the legal person, (c) the criminal activity must have occurred due to a mis-
take on the part of a person in a leadership position or on the part of a person
responsible for the supervision or monitoring of employees or legal represent-
atives (in this context, the provision should be interpreted as the failure of due
diligence that would prevent the employee or representative from committing
the crime on behalf of the legal person and these responsibilities and steps are
evaluated on a case-by-case basis).”’

28 Article 11/1/a-c of the Convention.

2 Article 11/2 of the Convention. For more details, see: Stojanovi¢, Z. (2010).
Odgovornost pravnih lica za krivicna djela. Presentations of the participants of the Semi-
nar o odgovornosti pravnih lica za krivicna djela i pracenju, oduzimanje i povracaju do-
bara, Kolagin: Office of the Anti-Corruption Initiative, October 21-24, 2009, and Suput, J.
(2009). Odgovornost pravnih lica za krivicna dela. Foreign Legal Life, 1/2009, 169—189.
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The criminal law of Bosnia and Herzegovina has been expanded to
include the responsibility of legal persons during the reforms from 2003 in
the form of the laws that regulate substantive criminal legislation (CCB&H,
CCRS, CCFB&H and CCBDB&H). The concept that a legal person can be
responsible only when the crime was committed on behalf or for the benefit of
the legal person. We see the following elements as the basis of criminal respon-
sibility of legal persons in the legislation of Bosnia and Herzegovina: (1) when
the essence of a committed crime stems from a conclusion, decision, order or
permission of the leadership or supervisory bodies in a legal person, (2) or
when the leadership or supervisory bodies of a legal person impacted a person
or enabled them to commit the crime, (3) or when the legal person makes use
of illegally acquired assets or utilizes instruments that were created in a crimi-
nal manner and (4) when the leadership or supervisory bodies in a legal person
failed to apply due diligence over the legality of their employees’ work.*

Aggravating circumstances

The Convention obliges the signatory parties to adjust their substantive
criminal law with Article 13 of the Convention which concerns the aggravat-
ing circumstances. Upon deciding on the punishment for the perpetrator of a
crime from Articles 5-8 of the Convention, the following aggravating circum-
stances can be taken into account: 1) the illicit act resulted in death or damage
to the victim’s physical or mental health, 2) the illicit act was committed by
persons who abused the victim’s trust given to them as experts (e.g. physi-
cians, pharmacists), 3) the illicit act was committed by persons who abused the
victim’s trust given to them as producers of medical or pharmaceutical prod-
ucts, 4) a criminal act of supplying or offering to supply was committed by
reporting to means of wider distribution such as information systems, includ-
ing the internet, 5) the crime was committed through a criminal organization
and 6) the perpetrator was already sentenced for crimes of the same nature.’!
It is important to state that circumstances that are included in the definition of
the crime will not be taken as aggravating circumstances. National courts are
allowed to decide whether they will include a particular element as an aggra-
vating circumstance on a case-by-case basis but the court is not obliged to

3 See Article 124 CCB&H, Article 105 CCRS, Article 128 CCFB&H and Article
128 CCBDB&H and Simovi¢, M. N., Jovasevi¢, D., Simovi¢, V. M. (2016). Privredno
kazneno pravo. East Sarajevo: Faculty of Law, University of East Sarajevo, 37-38 and
Tkanovi¢, V. (2012). Odgovornost pravnih lica za krivicna djela. Banja Luka: International
Association of Academic Workers — AIS, 248-255.

31 Article 13 of the Convention.
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apply them (consequently, across Europe, there are several difference concepts
related to the aggravating circumstances and there are significant differences in
legal systems and their basic principles).

The provisions from Article 13 of the Convention regulate the ques-
tion of aggravating circumstances. The signatory countries are expected to
adjust their national legislations in accordance with these provisions of the
Convention, i.e. to introduce specifically defined aggravating circumstances
that should (but do not have to) be taken into account upon determining a
punishment for the perpetrator of a crime on the part of national courts (the
Convention uses the phrase “can take into account”). A court from a signatory
country is allowed to punish a perpetrator of a crime more severely if a) the
committed crime resulted in death or serious damage to physical and mental
health of a physical person, b) the crime was committed by professionals or
experts who have abused the trust given to them based on their status, c) a
crime was committed through the abuse of trust by a producer or supplier,
d) crimes of supplying and offering to supply were committed through the
use of the means of wide distribution, such as information systems, includ-
ing the internet, ) the crime was committed by a criminal organization and f)
the perpetrator of the crime has previously been sentenced for the crimes of
the same kind (Article 13 of the Convention). The aggravating circumstances
can be taken into account only when they are not especially prescribed as
aggravated circumstances for crimes defined in the legislatures of the signa-
tory members. The first aggravating circumstance relates to the violation of
the most significant value protected by law, namely, human life. If an illegal
act committed by a person (by committing a crime from Articles 5-8 of the
Convention) resulted in death of a natural person or the consequence of the
use of counterfeit medical and pharmaceutical products was a serious damage
to the physical but also psychological health of a natural person, the perpe-
trator can be punished more severely. Of course, national courts are obliged
to determine the existence of a causal relationship between the consequence
that occurred and the use of counterfeit medical products. The second aggra-
vating circumstance refers to the abuse of trust given to the perpetrator by
the victims or the trust that a passive subject had in their professional capaci-
ties and expertise. This is primarily concerned with the crimes committed by
physicians, pharmacists and other medical staff (even though other professions
are not excluded). The third aggravating circumstance is that the crime was
committed through the abuse of trust given to the perpetrators as producers
and suppliers (we are of the view that this circumstance does not need to be
clarified further). The fourth aggravating circumstance is when the crime of
supplying and offering to supply was committed through the use of large scale
distribution, including information technology systems (this primarily refers to
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the distribution/sale of mostly cheap, counterfeit medicine and other medical
products via the internet which contributes to the easier spread of counterfeit
goods in all parts of the world and the perpetrators of these crimes who use
web pages to advertise and sell their products can easily be traced and identi-
fied). The fifth aggravating circumstance is the commission of a crime on the
part of a criminal organization, i.e. an organized criminal group formed spe-
cifically to carry out serious crimes for profit, i.e. for material gain, power and
influence. The authors of the Convention emphasized that a criminal organiza-
tion should be interpreted in the sense of the provisions of organized crime
which define an organized criminal group as a “structured group consisting
of three or more people which has existed for a longer period of time in order
to engage in repeated criminal activities described in the Convention with the
goal of obtaining, directly or indirectly, financial or other form of gain”.*? The
sixth and final aggravating circumstance is linked to recidivism, or repeated
criminal activity. It is emphasized that persons who return to the same crimes
or crimes of the same kind should be punished more severely (which repre-
sents the basis for a national policy of suppressing crime existing in any state,
or this at least should be the case).

Counterfeiting medical and other products and their sale is a grow-
ing criminal market (industry) populated by transnational organized criminal
groups. It happens quite frequently that members of a criminal organization
(or individuals — perpetrators of crimes) are sentenced for criminal activities
in two or more countries. National legislatures prescribe more severe sanc-
tions for repeated felons, which has already been discussed. However, the
question is whether a person will be considered a repeated felony if they have
been officially sentenced for a crime in one country while being tried for the
same crime described in the Medicrime Convention. Traditional legal theory
stands at the position that the previous sentences of foreign courts should not
be taken into account upon weighing a sentence because criminal law is pri-
marily national law (because there are significant differences in criminal laws
of different countries) and criminal sentences are, as a rule, tied to the country
in which the person was tried. Traditional considerations should be avoided to
a smaller or lesser degree because of the internationalization of crime which
can receive a proper response only through an international effort. Over time,
the international community has adopted an array of instruments which inter-
nationalize criminal law (e.g. the UN Convention on Transnational Organized
Crime, the Convention on Cybercrime from 2001, the New York Convention
on Narcotic Drugs from 1961 and others). Some of those instruments contain

32 Mijalkovié, S., Bajagi¢, M. (2012). Organizovani kriminal i terorizam. Belgrade:
University of Criminal Investigation and Police Studies, 26.
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principles on international extradition. Namely, in Article 36 of the New York
Convention on Narcotic Drugs, it is prescribed that national courts must take
into account foreign sentences when it comes to repeated felons (of course, in
accordance with their constitutional and legal systems and national laws). In
relation to this, the MEDICRIME Convention prescribes that national courts
should take into account all enforceable decisions of foreign courts upon
weighing a sentence if according to domestic laws doing so would result in a
more severe punishment. This would further entail that the court will take into
account convictions or acquittals of foreign courts as well as other decisions
which the courts made during criminal procedures.* In the explanations of this
position on the part of the authors of the Convention, it is stated that this does
not produce a positive obligation for the courts and prosecutors of the signa-
tory countries to undertake steps of any kind in order to establish whether a
person has been sentenced or if there is a criminal investigation against them
in some other country in relation to the crimes described in the Convention
because this is not explicitly prescribed.** However, courts and prosecutors of
the signatory countries which are simultaneously signatories of the European
Convention on Mutual Assistance in Criminal Matters are entitled to request
data from foreign legal bodies which are relevant for the investigation that
they are carrying out, i.e. for the criminal procedure itself. In that case, if there
is a probability that a person has engaged in transnational crimes, courts and
prosecutors have the obligation to investigate that.

CONCLUSION

The Convention of the Council of Europe on the Counterfeiting of
Medical (Pharmaceutical) Products and Similar Crimes represents a valuable
instrument from the legal standpoint because it provides a solid legal frame-
work for the protection of the most vulnerable social groups or patients and
users of medical equipment (which was especially obvious during the COVID-
19 pandemic). This international instrument prescribes adequate international
cooperation among the signatory members as well as between countries and
international organizations (Council of Europe, WHO). A framework for coor-
dinating national and international bodies which are concerned with legal,
security and healthcare matters was established. Counterfeit medical products
(drugs, active substances, auxiliary substances, medical equipment, sup-
plies, etc.) can lead to serious consequences for human life and health. Their

3% Article 14 of the Convention.
3% Explanatory Report CoE 2011.
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consequences can range from the filling up of hospital capacities of a particular
country due to damages done to the health of its citizens up to the loss of life.
The Convention that has been presented in this article is a unified response to
this threat that has reached global proportions.

The Convention is open to all parties: members of the Council of
Europe, observers in the Council of Europe, the European Union, as well
as non-members. Up to the present moment, the Convention has been rati-
fied and implemented in 19 countries (which is, we dare say, a disappointing
number given the fact that the Council of Europe has 47 members), which
breaks down into 15 members of the European Council and 4 non-members.
Bosnia and Herzegovina adopted the Convention in 2015 and ratified it in
2020, while it officially came into power towards the beginning of 2021. By
adopting this important international agreement, Bosnia and Herzegovina has
undertaken certain obligations. These obligations are related to the incrimi-
nation of certain actions (if such incriminations do not exist in the national
legal tradition), the adjustment of the criminal procedural law to the provisions
of the Convention, the improvement of international legal assistance and the
protection of the victims of crimes defined in the Convention. We are now in
2022 and the COVID-19 pandemic is approaching its end, but Bosnia and Her-
zegovina has not yet fulfilled (completely) its obligations under international
law. The pandemic that had encompassed the world a little over two years ago
has shown us that the mechanisms prescribed in the MEDICRIME Conven-
tion are absolutely necessary. Regardless of its particular state structure, an
oversized administrative system and a conflict about the distribution of author-
ity, the changes that the Convention requires of Bosnia and Herzegovina are
relatively small, which is why the above mentioned circumstances cannot be
the excuse for avoiding to protect the most vulnerable groups in the society
- patients and those who have to use some type of medical product. This rep-
resents only the criminal legal aspect of the solution to this problem. Other
aspects are related to allowing citizens access to legitimate medical products
and equipment and this can be the subject of a debate. Finally, the Convention
represents the foundation for a broader development of one relatively new but
increasingly differentiated area - medical criminal and penal law.

The criminal law (or laws) of Bosnia and Herzegovina has, to a large
extent, been made compatible with the Convention. Nonetheles, there are
certain shortcomings that can be overcome with relatively small legislative
interventions. The CCB&H satisfies the standards prescribed in the Conven-
tion in its general and specific parts, while, on the other hand, the laws of the
two entities and Brcko District do not contain certain incriminations in their
specific parts even though the general parts of the law are compatible with the
standards of the Convention (and are perhaps even better). We believe that

1054



F. Novakovi¢, Substantive Criminal Law of the Medicrime Convention..., pp. 1037-1057.

the response of the criminal justice system of Bosnia and Herzegovina would
be much better if the entities and Brcko District included the incrimination
of smuggling into their laws in order to cover Article 6 of the Convention.
On the other hand, the legislators of the entities and Brcko District should
consult Article 5 in order to make the substances of certain crimes closer to
the incrimination contained in Article of the Convention. When it comes to
the crime of counterfeiting documents from Article 7 of the Convention, the
conclusion that we can reach suggests that the laws of the entities and the law
of Brc¢ko District meet all the standards of the Convention, while the CCB&H
does not contain such an incrimination. We are of the view that as long as this
incrimination exists in the laws of the two entities and Br¢ko District in the
context of the Convention, there is no need to prescribe it in the federal law
even though such an option could be considered in the future (if court practice
before the authorized bodies of the two entities and Bréko District does not
produce adequate results).
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OLITICKA KONTROLA BUDZETA
Teorijski aspekt uz kratak osvrt
pozitivnopravna reSenja Republike Srbije™

SAZETAK: Savremena drzava ima zna¢ajnu ulogu u obezbe-
divanju opstih dobara kako bi njihovo koris¢enje omogucéila svim
svojim stanovnicima. Drzava mora da obezbedi odredene prihode
kako bi mogla da obavlja tu funkciju. Institucija koja najbolje osli-
kava na koji na¢in drzava privreduje i kako usmerava svoje prihode
jeste budzet. Imajuci u vidu da se u budzetu detaljno prikazuju finan-
sijski planovi za odredeni naredni period, vrlo je znacajna procedura
donosenja i kontrole budZeta. Da bi se obezbedilo da se prihodi koje
drzava finansijski privreduje usmere na nacin kako bi gradani imali
najviSe koriste, mora postojati efikasan mehanizam kontrole dono-
Senja i sprovodenja budZeta. Kontrolu budzeta mogu vrsiti organi
uprave, nezavisni organi i parlament kao telo koje usvaja budzet
i zavrs$ni racun budzeta. Tako ¢e predmet analize ovog rada biti
upravna, institucionalna i politi¢ka kontrola budzeta. Kod ove tri
vrste kontrole autor ¢e se ukratko osvrnuti i na neka pozitivnoprav-
na reSenja Srbije. Upravna kontrola je zasnovana na hijerarhijskom
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principu, institucionalnu vrs$e nezavisne revizorske institucije, dok
politicku vrsi parlament kao najvise predstavnicko telo.

Kljuéne reci: budzet, kontrola budzeta, parlament, upravna
kontrola budzeta, drzavna revizorska institucija

UvOD

Kontrola predstavlja upravljacku aktivnost ocenjivanja i uporedivanja
planiranog i stvarnog poslovanja s ciljem preduzimanja korektivnih radnji
kada su one potrebne.! Budzetska kontrola predstavlja druStveni odnos
izmedu vrSioca kontrole i kontrolisanog povodom zakonitog i pravilnog upra-
vljanja budzetskim sredstvima, pri ¢emu su kontroloru poverena odredena
pravna ovlas¢enja.> Kontrola budzeta je potrebna u svim fazama budZetske
procedure, koja obuhvata: pripremu i izradu budzeta; usvajanje budzeta i izvr-
Savanje budzeta.’ Savremena budzetska kontrola podrazumeva jedan sistem
koji ¢ine skup mera, postupaka i metoda kontrole, sa ciljem da se obezbedi
zatita od nezakonitog i neracionalnog troSenja budzetskih sredstava.* Dakle,
budZetska kontrola ima zadatak da obezbeduje nadzor nad pravilnim i zako-
nitim izvrSenjem drzavnog budzeta i obezbeduje kontrolu predstavnickog tela
nad izvr§nom vlaséu, u polju prikupljanja i troSenja budzetskih sredstava.’

Vrseéi budzetsku kontrolu parlament, a i drugi organi u svojstvu kon-
trolora, imaju ovlas$¢enja da kontroliSu prikupljanje javnih prihoda i njihovo
troSenje radi podmirivanja javnih rashoda.® Prikazivanje odnosa izmedu
javnih prihoda i javnih rashoda je mozda i najznacajnija svrha budzeta. To je
finansijsko-pravni akt koji prikazuje celokupno finansiranje javne potrosnje za
odredeni vremenski period, koji najéesée iznosi godinu dana. Kako se budze-
tom alocira znacajan deo nacionalnog dohotka, njegovom kontrolom treba
spreciti nepravilnosti i zloupotrebe.

! Novicevi¢, B. (2006). Upravljacko racunovodstvo: Budzetska kontrola. Ni§: Eko-
nomski fakultet, 81.

2 Andelkovi¢, M. (2010). Budzetsko pravo, Ni§: Pravni fakultet, 88.

3 Vladisavljevi¢, V., Pesi¢, H. (2018). Budzetska procedura u Republici Srbiji: Izra-
da, donoSenje i usvajanje zavr$nog racuna budzeta, Oditor, 2 (4), 93-103.

4 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo, Ni§: Pravni fakultet,
354.

5 Dimitrijevi¢, M. (2016). Advancing budget control in contemporary budget
systems, Legal, social and politcial control in national, international and EU law (ur. La-
zi¢, M. 1 Knezevic, S.) Nis: Pravni fakultet, 753-766.

¢ Paovi¢ Jekni¢, G. (2000). Budzetska kontrola: Jugoslovensko i italijansko pravo,
Podgorica: Univerzitet Crne Gore, 50.
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VRSTE BUDZETSKE KONTROLE

U okviru budzetske kontrole mogu se izdvojiti Cetiri osnovna elementa.
To su: 1) subjekt koji vrsi kontrolu; 2) kontrolisani subjekt; 3) predmet kon-
trole i 4) pravna ovlas¢enja kontrolora.” Oblici budzetske kontrole mogu se
razvrstati prema razli¢itim kriterijumima. Prema metodu kojim se vrsi kon-
trola moze biti dokumentarna i terenska. Prema vremenu kada se vrsi, kontrola
moze biti prethodna i naknadna. Prema organima koji je vrSe kontrola moze
biti upravna, institucionalna i politicka. Prema odnosu izmedu tela koje je
nadlezno da obavlja kontrolu i korisnika sredstava, budzetska kontrola moze
biti interna i eksterna, dok prema sadrzaju budzetska kontrola moze biti kon-
trola zakonitosti i kontrola celishodnosti.® Paovi¢ Jekni¢ navodi i kontrolu s
obzirom na kontrolisanog subjekta koja moze biti kontrola nad naredbodav-
cima i kontrola nad raunopolaga¢ima.” Ove teorijske podele nastale su pre
svega na osnovu ovlas¢enja kontrolora. Naime, nisu sva ovlas¢enja podjed-
naka. Neka se sastoje samo u donoSenju reSenja ili preporuka, dok su neka
prili¢no vazno ,,oruzje” u rukama kontrolora, s obzirom da se mogu sastojati
u neusvajanju budzeta ili njegovog zavrSnog racuna S§to moze imati ozbiljne
posledice o kojima ¢e vise biti re¢i u nastavku rada.

Dokumentarna i terenska kontrola
i kontrola zakonitosti i celishodnosti

Kriterijum za ovu podelu je metod kojim se ona obavlja. Dokumentarnu
kontrolu vrs$i kontrolor na svom radnom mestu, tako §to kontroliSe ugovore,
racune, naloge i druga finansijska dokumenta.'” Sa druge strane, terenska kon-
trola sprovodi se kod organa kome su poverena odredena budzetska sredstva
ili drzavna imovina i ona se vrsi na licu mesta.!' Nije isklju¢ena moguénost
kombinovanja ove dve metode, tako Sto bi se prethodno sakupljena dokumen-
tacija na terenu pregledavala u sluZbenim prostorijama kontrolora. Sto se tice
kontrole zakonitosti to je ocena saglasnosti akata i radnji sa Ustavom, zako-
nom i podzakonskim aktima, dok je kontrola celishodnosti ocena saglasnosti
akata i radnji sa javnim interesom. '

7 Andelkovi¢, M. (2010). Budzetsko pravo. Ni§: Pravni fakultet, 88.
8 Ibid., 89.

° Paovi¢ Jekni¢, G. (2000). Budzetska kontrola: Jugoslovensko i italijansko pravo,
Podgorica: Univerzitet Crne Gore, 104.

10 Andelkovié¢, M. (2010). Op. cit., 89.
' Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo, Ni§: Pravni fakultet, 355.
12 Dimitrijevi¢, P. (2019). Upravno pravo, Nis: Medivest, 350.
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Prethodna i naknadna kontrola

Kriterijum za ovu podelu jeste vreme obavljanja. Prethodna kontrola vrsi
se pre isplate sredstava iz budzeta. Ova vrsta kontrole omogucava da nadlezni
organ, nakon §to utvrdi da je isplata zasnovana na propisima, odobri pla¢anje
iz budZeta.!® Da bi finansijski kontrolor dao odobrenje, neophodno je ispunje-
nje odredenih uslova, kao §to je raspolozivost budzetskog kredita, da i je akt
o raspolaganju sredstvima zakonit i da li je celishodan.'* Naknadna kontrola
vrsi se nakon isplate i trosenja sredstava, pa ne postoji moguénost spre¢avanja
nastanka Stetnih posledica. Medutim, ex post kontrola moze pokrenuti postu-
pak za naknadu Stete ili preuzimanje odgovarajuc¢ih krivi¢nih, disciplinskih i
politi¢kih mera.'® Ova vrsta kontrole po pravilu se vr$i prilikom razmatranja
zavr$nog ra¢una budzeta'® od strane parlamenta.

Interna i eksterna kontrola

Kriterijum ove podele je odnos organa nadleZznog za obavljanje kontrole
i korisnika budzetskih sredstava. Interna kontrola obavlja se unutar korisnika
budzetskih sredstava, dok eksternu kontrolu obavljaju odredena tela izvan
korisnika budzetskih sredstava. Ova vrsta kontrole moze da se odnosi na kon-
trolu ostvarivanja definisanih ciljeva, kao i efekta budzeta.’

Prema ¢l. 80. Zakona o budzetskom sistemu:

,....interna finansijska kontrola u javnom sektoru obuhvata: finansijsko upra-
vljanje i kontrolu kod korisnika javnih sredstava; internu reviziju kod korisnika
javnih sredstava i harmonizaciju i koordinaciju finansijskog upravljanja i kon-
trole i interne revizije koju obavlja Ministarstvo finansija, odnosno Centralna
jedinica za harmonizaciju.*“!

13 Vladisavljevi¢, V., Pesi¢, H. (2018). BudZetska procedura u Republici Srbiji: Izra-
da, donoSenje i usvajanje zavr§nog racuna budzeta. Oditor, 2 (4), 93—103.

4 Paovi¢ Jekni¢, G. (2000). Budzetska kontrola: Jugoslovensko i italijansko pravo.
Podgorica: Univerzitet Crne Gore, 83.

5 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Pravni fakultet,
355.

16 Zavr$ni racun budzZeta se donosi po isteku budZetske godine i na osnovu njega
organi koji su izvrSavali budzet polazu racun predstavnickom telu o ostvarenju prihoda i
izvrSenju rashoda. V.: Gor¢i¢, J., Andelkovié, M. (2005). Javne finansije, finansijsko pravo
i ekonomija javnog sektora. Nis: Pelikan print, 494.

17 Ibid., 495.

18 Sluzbeni glasnik RS, br. 54/2009, 73/2010, 101/2010, 101/2011, 93/2012, 62/2013,
63/2013. — ispr., 108/2013, 142/2014, 68/2015. — dr. zakon, 103/2015, 99/2016, 113/2017,
95/2018, 31/2019, 72/2019, 149/2020, 118/2021. i 118/2021. — dr. zakon.
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Kontrola nad naredbodavcima i nad racunopolagacima

Poslove vezane za izvrSenje budzeta obavljaju dve vrste organa — nared-
bodavci i ra€unopolagadi. Naredbodavcei su oni organi koji su ovla$¢eni da
upravljaju drzavnom imovinom, da se staraju o prikupljanju drzavnih prihoda
i samostalno odlu¢uju o raspodeli prihoda koji su im budZetom dodeljeni."
Ove funkcije uglavnom imaju rukovodioci upravnih organa, odnosno ministri
1 sekretari. Sa druge strane, racunopolagaci su lica u organima kojima je pove-
reno neposredno rukovanje odredenim sredstvima i drzavnom imovinom.?
Oni samo izvr$avaju naloge naredbodavaca, ne mogu samostalno da raspolazu
sredstvima i to su najceSée rukovodioci poslova racunovodstva i finansija u
organima uprave. Kod naredbodavaca kontrolise se zakonitost, ali i celishod-
nost upotrebe raspolozivih budzetskih sredstava, dok se kod racunopolagaca
ocenjuje kako je on rukovao poverenim sredstvima i da li se pridrZzavao
zakonskih normi.?! S tim u vezi, odgovornost racunopolagaca je disciplinska
1 krivi¢na, dok je odgovornost naredbodavaca politicke prirode i sastoji se u
razreSenju duznosti, do koje najc¢eS¢e dolazi prilikom razmatranja zavr§nog
racuna budzeta.

UPRAVNA KONTROLA BUDZETA

Organi uprave imaju vrlo vaznu ulogu u procesu izrade i donoSenja
budzeta. Naime, Ustav Republike Srbije*> u ¢l. 136. predvida da poslove
drzavne uprave obavljaju ministarstva, koja su sastavni deo Vlade, a poznato
je da Vlada predlaze Narodnoj skupstini budzet i zavr$ni racun.?

Kod upravne kontrole budzeta radi se o kontroli koja se zasniva na hije-
rarhijskoj osnovi. To je oblik kontrole u kojoj visi organ uprave kontroliSe
prikupljanje i troSenje sredstava budzeta podredenog organa.?* Ovo je jedan vid
upravne kontrole uprave, s obzirom da visi organ uprave obavlja kontrolu nad
radom niZeg organa na osnovu odgovarajucih ovlaséenja.”® Medutim, posta-

¥ Gor¢ic, J., Andelkovi¢, M. (2005). Javne finansije, finansijsko pravo i ekonomija
javnog sektora. NiS: Pelikan print, 493.

2 Jbid., 493.

2l Andelkovi¢, M. (2010). Budzetsko pravo. Nis: Pravni fakultet, 90.

2 Sluzbeni glasnik RS, br. 98/2006, 115/2021. 1 16/2022.

# Stojanovi¢, D. (2014). Ustavno pravo. Ni§: Pravni fakultet, 469.

2 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Pravni fakultet,
356.

% Dimitrijevié, P. (2019). Upravno pravo. Nis: Medivest, 358.
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vlja se pitanje kako kontrolisati najviSe upravne organe, s obzirom da jedan
od osnovnih postulata budzetske kontrole nedvosmisleno kaze da svi organi
i lica koja ucestvuju u postupku izvrSenja budzeta moraju biti kontrolisani. Iz
tog razloga, nad najvi§im organima uprave postoji interna kontrola ministar-
stva finansija.?

U teoriji se izdvajaju dva osnovna modela upravne kontrole budZeta.
Prvi se primenjuje u kontinentalnoj Evropi gde se upravna kontrola vrsi ili
od strane ministarstva finansija, ili od strane nekog tela u okviru ministarstva
finansija, 1 to najces¢e kao prethodna kontrola zakonitosti. Kod drugog modela
koji se primenjuje u Britaniji, Holandiji i skandinavskim zemljama akcenat
je na decentralizaciji finansijske kontrole od strane ministarstva, bez detaljne
prethodne kontrole.?” U naSoj drzavi ¢l. 3. Zakona o ministarstvima utvrdeno
je, izmedu ostalog, da:

,Ministarstvo finansija obavlja poslove drzavne uprave koji se odnose
na budzetsku kontrolu svih sredstava budzeta Republike Srbije, teritorijalne
autonomije i lokalne samouprave i organizacija obaveznog socijalnog osigu-
ranja i javnih preduzeéa.**®

Osnovni nedostatak kod ove vrste kontrole je nepostojanje nezavisne
kontrole. Naime, s obzirom da uprava kontroliSe samu sebe i da ne postoje
odvojenost, nezavisnost i samostalnost subjekata kontrole,? opravdano se
postavlja pitanje da li ¢e subjekt kontrole saopstiti uocene nepravilnosti i da li
¢e sankcionisati kontrolisanog subjekta. Potrebno je i da se u procesu moder-
nizacije drzave, koja nedvosmisleno utice i na upravu, vodi ra¢una o realnoj
oceni postojeceg stanja, jer bi u suprotnom uspostavljanje zavidnog stepena
odgovornosti za troSenje budzetskih sredstava bio tesko ostvariv cilj.*

INSTITUCIONALNA KONTROLA

Ovu vrstu kontrole vrSe institucije izvan organa uprave. Imajuéi u vidu
da je vrse institucije nezavisne od organa uprave, ovaj vid kontrole omogucuje
objektivnu i nepristrasnu kontrolu pravilnog i zakonitog upravljanja budze-
tom, Sto znaci da ne sadrzi nedostatke koji su primetni kod upravne kontrole.

26 Andelkovi¢, M. (2010). Budzetsko pravo. Ni$: Pravni fakultet, 90.

27 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Pravni fakultet,
356-357.

28 Sluzbeni glasnik RS, br. 128/2020.
2 Dimitrijevi¢, P. (2019). Upravno pravo. Nis: Medivest, 360.
3 Dimitrijevi¢, M. (2017). Modeli javnog budzetiranja. Ni§: Pravni fakultet, 49.
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S obzirom da je institucionalna kontrola autonomna, eksterna i nezavisna,
organi koji je vrSe imaju moguénost da pozovu na odgovornost sva lica koja
ucestvuju u postupku izvrsenja budzeta, nezavisno od toga da li se radi o racu-
nopolagacu ili naredbodavcu, pa ¢ak moze kontrolisati i ministra finansija.*' U
teoriji se smatra da je, upravo iz navedenih razloga, ovaj vid kontrole najefika-
sniji 1 najuspesniji.

Znacajan pomak u ovoj oblasti napravljen je 1977. godine kada je u
Limi na IX kongresu Medunarodne organizacije vrhovnih institucija za revi-
ziju*? doneta Limska deklaracija o smernicama i pravilima revizije. U op§tim
odredbama ove deklaracije navodi se da:

»--.revizija nije svrha samoj sebi, nego neophodan deo regulatornog sistema
¢iji je cilj pravovremeno otkriti devijacije od usvojenih standarda i krSenja
principa zakonitosti, efikasnosti, efektivnosti i ekonomicnosti upravljanja
finansijama, kako bi se omogucilo preduzimanje korektivnih mera u pojedi-
nac¢nim slu¢ajevima, a odgovorne nateralo da prihvate odgovornost, kako bi
se nadoknadila S$teta, ili kako bi se preduzeli koraci na sprecavanju ili barem

otezavanju takvih prekrsaja.?

Ova deklaracija prepoznaje razlicite oblike revizije: prethodnu i zavrsnu;
internu 1 eksternu i reviziju zakonitosti, pravilnosti i u¢inka. Kod prethodne
revizije nijedna isplata iz budZeta se ne moze izvrsiti dok organ kontrole ne
utvrdi da je ista zasnovana na zakonu, dok naknadna revizija predstavlja kon-
trolu nakon izvrSenja radnji nadleznih naredbodavaca i racunopolagaca, i ona
je obavezna kod pregleda zavr$nog racuna budzeta i finansijskih godisnjih
izvestaja u jedinicama lokalne samouprave.*

Sluzbe interne revizije uspostavljaju se u okviru javnih tela, dok
eksterna revizija nije deo organizacione strukture subjekta revizije i vrse je
Vrhovne revizorske institucije. One imaju zadatak da informiSu parlament
o: pouzdanosti finansijskih izvestaja javnog sektora, ukljucujuéi javne kom-
panije; usaglaSenosti poslovanja ili transakcija sa zakonima i propisima;
ckonomic¢nosti, efikasnosti i efektivnosti* sa kojima su kori§¢ena javna sred-

31 Paovi¢ Jekni¢, G. (2007). Budzetsko pravo. Podgorica: Pravni fakultet, 135.

32 Ova organizacija osnovana je 1953. godine u Havani sa ciljem ostvarivanja vece
efikasnosti, koordinacije i saradnje nacionalnih revizorskih institucija, razmene iskustava i
unapredenja drzavne saradnje. V.: Paovi¢ Jekni¢, G. (2007). Op. cit., 139.

3 Limska deklaracija, Opste odredbe, preuzeto sa http://gsr-rs.org/static/uploads/
standardi/ISSAI-1_cyr.pdf, pristupljeno: 8. 9. 2022.

3 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Pravni fakultet,
359.

35 Ekonomicnost, efikasnost i efektivnost ¢ine tzv. 3E naCelo. U vezi sa ovim je i
revizija u¢inka koju uvodi Limska deklaracija. Revizija u¢inka upravo treba da utvrdi da li

1064



S. Mili¢, Upravna, institucionalna i politicka kontrola budzeta..., str. 1058—1069.

stva u realizaciji vladinih programa i aktivnosti.® Postoje tri modela eksterne
revizije 1 to su Vrhovne drZavne revizorske institucije organizovane po
anglosaksonskom modelu, po modelu suda (tzv. Napoleonov model) ili kao
kolegijalno telo (Nemacka, Holandija). U teoriji se navodi da budzetska kon-
trola ispituje zakonitost, ali ne i celishodnost, te da zbog toga pravilno izdat
nalog naredbodavca nece odgovarati pred budzetskom kontrolom. Kako je
za pravilan sistem javnih finansija vazna i celishodnost, za pokrivanje ovih
praznina uvodi se budzetska revizija.’’ Interna revizija moze da se ispolji u
nekoliko oblika: revizija pravilnosti postupka, revizija efikasnosti, revizija
ekonomicnosti, revizija efektivnosti i revizija planova.*®

U Srbiji je 2005. godine donet Zakon o drzavnoj revizorskoj instituciji *°
koji ureduje nadleznost i organizaciju Drzavne revizorske institucije (u daljem
tekstu: Institucija). Institucija je samostalan i nezavisan organ koji odgovara
Narodnoj skupstini. Formiranje Institucije pratile su brojne poteskoce. Pre
svega izbor ¢lanova Saveta trebalo je da bude do maja 2006, a desio se tek
2007, a zatim je poslovnik Institucije, umesto u roku od 3 meseca od formiranja
Saveta, usvojen tek 2009. godine.* Institucija ima predsednika, potpredsed-
nika, Savet, revizorske i1 pratece sluzbe. Savet ima pet ¢lanova i predsednika
Saveta koji je istovremeno i predsednik Institucije. Glavna nadleZznost Saveta,
¢ijim ¢lanovima mandat traje pet godina, je donoSenje godiSnjeg programa
revizije 1 akta kojim se blize ureduje sam postupak revizije. Institucija je ovla-
S¢ena da vrsi tri osnovne vrste revizije: reviziju finansijskih izvestaja, reviziju
pravilnosti poslovanja i reviziju uspeha poslovanja.*! Clanom 5. ZDRI utvr-
dena je nadleznost Institucije koja:

,»-..planira i obavlja reviziju; donosi podzakonske i druge akte; podnosi izve-
Staje Narodnoj skupstini i skup$tinama jedinica lokalne samouprave; zauzima
stavove 1 daje misljenja kao i druge oblike javnih saopstenja u vezi sa prime-
nom i sprovodenjem pojedinih odredaba ovog zakona; po potrebi i u skladu
sa svojim mogucénostima pruza struénu pomo¢ Skupstini, Vladi Republike
Srbije i drugim drzavnim organima o pojedinim znacajnim merama i vaznim

iskori$éeni i da li su ostvareni efekti rezultat utvrdene politike ili slucajnih okolnosti.

¢ Andelkovi¢, M. (2010). Budzetsko pravo. Ni§: Pravni fakultet, 94.

37 Milojevié, 1. (2011). Revizija izvrSenja budzeta. Racunovodstvo, 55 (1-2), 81-88.

38 Stankovi¢, S. (2012). Drzavna i interna revizija u procesu kontrole budzeta Repu-
blike Srbije. Vojno delo, 64 (1), 356-366.

%9 Sluzbeni glasnik RS, br. 101/2005, 54/2007, 36/2010. i 44/2018. — dr. zakon.

40 Loncar, Z. (2012). Administration control by the State Audit Institution. 7eme,
36 (3), 1301-1318.

4 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Nis: Pravni fakultet,
360.
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projektima, na nacin kojim se ne umanjuje nezavisnost Institucije; moze da
daje savete korisnicima javnih sredstava; moze davati primedbe na radne
nacrte predloga zakonskih tekstova i drugih propisa i moze davati misljenja
o pitanjima iz oblasti javnih finansija; moze da daje preporuke za izmene
vazeéih zakona na osnovu informacija do kojih je dosla u postupku obavlja-
nja revizije, a odnose se na to da proizvode ili mogu proizvesti negativne
posledice ili dovode do neplaniranih rezultata; usvaja i objavljuje standarde
revizije u vezi sa javnim sredstvima koji se odnose na izvrSavanje revizijske
nadleznosti Institucije, na prirucnike za reviziju i na drugu stru¢nu literaturu
od znacaja za unapredenje revizorske struke; utvrduje program obrazovanja i
ispitni program za sticanje zvanja drzavni revizor i ovlaséeni drzavni revizor,
organizuje polaganje ispita za sticanje revizorskih zvanja drzavni revizor i
ovlasceni drzavni revizor i vodi Registar lica koja su stekla ova zvanja; utvr-
duje kriterijume i vrsi nostrifikaciju struénih zvanja iz nadleznosti Institucije
steCenih u inostranstvu; saraduje sa medunarodnim revizorskim i racuno-
vodstvenim organizacijama u oblastima koje se odnose na racunovodstvo i

reviziju u okviru javnog sektora i obavlja druge poslove utvrdene zakonom*.*?

POLITICKA KONTROLA BUDZETA

Politicku kontrolu budzeta vrsi najviSe predstavnic¢ko telo, pa se zbog
toga ona drugacCije naziva parlamentarna ili skupStinska kontrola budzeta.
U teoriji se izdvajaju dva sistema parlamentarne budZetske kontrole. Prvi je
sistem francuskog tipa, koji se zasniva na postojanju Racunskog suda, dok je
drugi sistem anglosaksonskog tipa koji se zasniva na postojanju glavnog kon-
trolora.* Ustav Srbije jasno proklamuje da je jedna od nadleznosti Narodne
skupstine usvajanje budZeta i zavrSnog racuna budzeta, na predlog Vlade.
Pored toga, parlament u formi zakona odlucuje i o porezima, carinama i
drugim drzavnim dazbinama.** Bez zavr$nog rac¢una, moglo bi se reci da je
pravo predstavni¢kog tela da odobrava budzet skoro bespredmetno.* Andelko-
vi¢ navodi da se politicka kontrola odnosi na ve¢ istekli period i obavezno se
sprovodi prilikom razmatranja i usvajanja zavr$nog racuna budZeta.** Medutim,
treba imati u vidu da kontrola postoji i u fazi usvajanja budzeta, s obzirom

4 Zakon o drzavnoj revizorskoj instituciji (Sluzbeni glasnik RS, br. 101/2005,
54/2007, 36/2010. i 44/2018. — dr. zakon).

4 Stankovi¢, B., Damjanovi¢, R., Popovi¢, M. (2018). Oblici nadzora nad javnim
rashodima. Oditor;, 4 (1), 96—109.

# Stojanovi¢, D. (2014). Ustavno pravo. Ni§: Pravni fakultet, 358.

4 Paovi¢ Jekni¢, G. (2007). Budzetsko pravo. Podgorica: Pravni fakultet, 153.

4 Andelkovi¢, M. (2010). Budzetsko pravo.Ni$: Pravni fakultet, 104.
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da poslanici imaju moguénost ulaganja amandmana kojima se mogu izvr-
Siti prepravke u vladinom predlogu budzeta, koji je svakako najveli test za
vladu jer se u programu budzeta mogu otkriti program i ciljevi politike vlade.’
Planiranje budzeta je vazno i iz razloga §to se troskovi direktno vezuju za
sprovodenje programa, programskih aktivnosti i projekata kojima se ostvaruju
javne politike.*

Prilikom razmatranja zavrSnog racuna budZeta ocenjuje se rad naredbo-
davaca i ministara, pa se u slucaju negativne ocene vrsi smenjivanje ministara
i drugih odgovornih lica. Na osnovu zavr$nog ra¢una moze se utvrditi da li
su drzavni organi pravilno i zakonito raspolagali javnim prihodima, odnosno
da li su se pridrzavali ovla$¢enja koja su im data usvajanjem budzeta.* Da bi
kontrola bila efikasna potrebno je da parlament bude nadmocan u odnosu na
vladu, da u drzavi vaze principi pravne drzave i da postoje strucne i nezavisne
institucije koje periodi¢no podnose izvestaje parlamentu o izvrSenju budzeta i
da te institucije za svoj rad odgovaraju samo parlamentu.

Cl. 27. Zakona o Narodnoj skupstini®® odredeno je:

»-..da se obrazuju odbori kao stalna radna tela za: razmatranje predloga
zakona 1 drugih akata podnetih Narodnoj skupstini; sagledavanje stanja vode-
nja politike od strane Vlade; pracenje izvrSavanja zakona i drugih opstih akata
od strane Vlade i drugih drzavnih organa i tela, kao i za razmatranje drugih
pitanja iz nadleznosti Narodne skupstine.*

U Narodnoj skupstini postoji 19 odbora. Clanom 55. Poslovnika
Narodne skupstine’! uredeni su poslovi Odbora za finansije, republi¢ki budzet
1 kontrolu troSenja javnih sredstava koji razmatra izvestaj Drzavne revizor-
ske institucije i kontroli§e primenu republickog budzeta i pratecih finansijskih
planova u smislu zakonitosti, svrsishodnosti i efikasnosti troSenja javnih sred-
stava, o ¢emu podnosi izvestaj sa predlogom mera Narodnoj skupstini. Ovaj
Odbor ima 17 ¢lanova, kao i1 veéina drugih odbora Narodne skupstine.

Potrebno je da Narodna skupstina tokom cele godine prati troSenje drzav-
nog novca. Da bi to bilo moguée potrebno je da postoje nezavisne, struéne i
objektivne kontrolne institucije koje ¢e skupstinu izvestavati. Bez nezavisnih
institucija budzetska kontrola od strane parlamenta nema efekta, jer se u praksi

47 Stojanovi¢, D. (2014). Ustavno pravo. Ni§: Pravni fakultet, 358.

4 Dimitrijevi¢, M. (2018), Relevantna obeleZja savremenog javnog finansiranja.
Zbornik radova Pravnog fakulteta u Nisu, 57 (81), 103—-118.

# Paovi¢ Jekni¢, G. (2000). Budzetska kontrola: Jugoslovensko i italijansko pravo.
Podgorica: Univerzitet Crne Gore, 98.

30 Sluzbeni glasnik RS, br. 9/2010.

St Sluzbeni glasnik RS, br. 20/2012.
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svede na prosto izglasavanje budzeta i zavr$nog rauna budzeta.’? Ali pored
nezavisnih institucija, potrebno je i da struktura parlamenta bude heterogena.
U situacijama kada postoji natpolovicna ili druga kvalifikovana veéina jedne
partije u parlamentu, a samim tim i u vladi, kontrola ¢e se takode svesti na
prosto saglasavanje sa predlogom vlade.

ZAKLJUCAK

Efikasna kontrola budzeta je conditio sine qua non u svakoj demokrat-
skoj drzavi. Gradani su zainteresovani da vide na koji nacin se usmeravaju
njihova davanja drzavi. Zbog toga je neophodno obezbediti efikasnu i neza-
visnu kontrolu budzeta. Da bi se to ostvarilo vremenom su se razvili razli¢iti
oblici budzetske kontrole, s obzirom da su uo¢ene mane koje odredeni vid
kontrole ima. Od svih teorijskih oblika kontrole koji su izlozeni u radu, naj-
znacajnija je podela s obzirom na organ koji vrsi kontrolu, jer ona u sebi
obuhvata 1 ostale teorijske podele. Pored toga, jasno se vidi da ovlaSc¢enja
subjekta zavise i od toga ko je kontrolisani subjekt. Naime, nije svejedno da
li se kontrolise naredbodavac ili raéunopolagaé, jer je odgovornost naredbo-
davca politicke prirode, a odgovornost racunopolagaca pravne.

Sto se upravne kontrole ti¢e, problem sa njom je taj §to je veoma tesko
obezbediti nezavisnost i objektivnost kontrole, s obzirom da jedan organ
uprave kontroliSe drugi organ uprave, doduse hijerarhijski nizi, ali to stvara
sumnju u nepristrasnost postupanja. Da bi se otklonio ovaj nedostatak uvedena
je institucionalna kontrola koja se poverava nezavisnom organu kao S$to su
revizorske institucije. Na tom polju ostvaren je zna¢ajan napredak i na medu-
narodnom planu usvajanjem Limske deklaracije. No, problem koji se ovde
javlja jeste da i taj nezavisni organ mora biti ustanovljen pravom i njegovi
¢lanovi moraju nekako biti izabrani. U naSoj drzavi ¢lanove tog organa bira
Narodna skupstina, kao najviSe predstavnicko telo. Medutim, mozZe se posta-
viti pitanje da li je u tom slucaju taj organ zaista nezavisan.

Identi¢no pitanje mozemo postaviti i kod parlamentarne kontrole budzeta.
Da li je i u kojoj meri ona efikasna, kada se zna da veéina u parlamentu formira
vladu koja predlaze budzet. U teoriji su ovi oblici kontrole lepo zamisljeni, na
taj nacin kako bi jedan organ otklanjao nedostatke koji postoje kod kontrolnih
ovlasc¢enja drugog organa, ali u buduc¢nosti bi mozda trebalo razmotriti dodatne
nacine koji bi kontrolu budzeta ucinili jo§ nezavisnijom i objektivnijom, jer
objektivna kontrola budzeta treba da bude neizostavni element u svakoj drzavi.

52 Paovi¢ Jeknié, G. (2000). Budzetska kontrola: Jugoslovensko i italijansko pravo.
Podgorica: Univerzitet Crne Gore, 99—-100.
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from the Republic of Serbia. Administrative control is based on the
hierarchical principle, institutional control is performed by auditing
institutions, while political control is conducted by the parliament,
as the highest representative body.

Keywords: budget, budget control, administrative budget con-
trol, state audit institution

INTRODUCTION

Control is a directorial task of estimating and comparing planned and
actual business activities with the purpose of undertaking corrective actions
when they are needed.! Budget control represents a social relationship between
the controller and the entity being controlled with the aim of legal and correct
budget management, wherein the controller is assigned specific legal authori-
ty.2 Budget control is necessary in all phases of the budgeting process, which
includes: preparing and creating a budget, budget adoption, and implementa-
tion.> Modern budget control is comprised of series of measures, procedures,
and control methods that aim to provide protection against illegal and irrational
budgetary expenditures.* Thus, budget control has the supervisory purpose of
ensuring the correct and legal execution of the state budget and secures the
control of a representative body over the executive branch of government in
the area of budgetary acquisition and expenditure.’

By conducting budget control, parliaments and other bodies fulfilling the
controller role have the authority to control the acquisition of public revenue
and the spending to settle public expenses.® The representation of the ratio
between public revenue and expenditure is, potentially, the most important
facet of a budget. That is a financial and legal act that presents the financing of
public spending in its entirety within a given time frame, most often one year.

' Noviéevi¢, B. (2006). Upravljacko racunovodstvo. Budzetska kontrola. Nis: Fac-
ulty of Economics, 81.

2 Andelkovi¢, M. (2010). BudzZetsko pravo. Nis: Faculty of Law, 88

3 Vladisavljevié, V., Pesi¢, H. (2018). Budzetska procedura u Republici Srbiji — izra-
da, donosenje i usvajanje zavrsnog racuna budzeta. Oditor, 2 (4), 93-103.

4 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Faculty of Law,
354

> Dimitrijevi¢, M. (2016). Advancing budget control in contemporary budget sys-
tems. Legal, social and politcial control in national, international and EU law (eds. Lazic,
M. and Knezevi¢, S.). Nis: Faculty of Law, 753-766.

¢ Paovi¢ Jeknié, G. (2000). Budzetska kontrola — jugoslovensko i italijansko pravo.
Podgorica: University of Montenegro, 50.
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As a budget is used to allocate a large portion of national income, its control is
intended to prevent any irregularities or misuse.

TYPES OF BUDGET CONTROL

Four basic elements can be found within the framework of budget control:
1) the entity performing the control; 2) the entity being controlled; 3) the object
of the control; 4) the legal authorization of the controller.” The types of budget
control can be classified under different criteria. Under the method of control,
budget control can be documentary and control in the field. Under temporal cri-
teria, it can be precursory and subsequent. Pursuant to the entities performing
the control, it can be administrative, institutional and political. Pursuant to the
relationship between the controlling body and the executor of the funds, con-
trol can be internal and external, while pursuant to its content, budget control
can be the control of legality or purposefulness.® Paovi¢ Jekni¢ adds a type of
control based on the subject being controlled, which can be control of the entity
issuing orders and the accountable entity.” These theoretical classification are
primarily based on the authorization of the controller, i.e., not all authorizations
are equal. Some are only founded on issuing decisions or recommendations,
while others are important “weapons” in the hands of the controller, as they
may entail not adopting a budget or its final financial statement, which may
have serious consequences that will be discussed later in the article.

Documentary and control in the field;
control of legality and purposefulness

The criteria for the first classification is the method by which it is
done. Documentary control is performed by the controller at their place of
employment by controlling agreements, bills, accounts and other financial
documents.'* Conversely, control in the field is performed at the body that is
entrusted with budgetary resources or state property and it is performed on the

7 Andelkovi¢, M. (2010). Budzetsko pravo. Nis: Faculty of Law, 88.

8 Ibid., 89

? Paovi¢ Jekni¢, G. (2000). Budzetska kontrola — jugoslovensko i italijansko pravo.
Podgorica: University of Montenegro, 104.

1 Andelkovi¢, M. (2010). Op. cit., 89.
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spot."" The combination of these two methods is possible by inspecting the
documentation gathered in the field in the offices of the controller. The con-
trol of legality is the evaluation of the compliance of acts and activities with
the constitution, laws and by-laws, while the control of purposefulness is the
evaluation of the compliance of acts and activities with the public interest.!?

Precursory and subsequent control

The criteria for this classification is the time of performing control. Pre-
cursory control is conducted before budgetary resources are spent. This type of
control enables the authorizes body to approve financing from the budget after
it has been established that the financing is founded on regulations.!* For the
financial controller to give approval, certain conditions must be met, such as
the availability of budgetary credit, whether the act on managing the resources
is lawful and whether it is purposeful." Subsequent control is conducted after
payments and the spending of resources, thus, there is no possibility of pre-
venting harmful consequences. However, ex-post control may initiate damage
compensation procedures or the undertaking of appropriate criminal, disci-
plinary, or political measures.'® As a rule, this type of control is conducted
during the examination of the final financial statement of the budget'® by
the parliament.

Internal and external control

The criteria for this classification is the relationship between the control-
ling authority and user of budgetary resources. Internal control is conducted
within the body utilizing budgetary resources, while external control is

I Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Faculty of Law,
355.

12 Dimitrijevi¢, P. (2019). Upravno pravo. Ni§: Medivest, 350.

13 Vladisavljevi¢, V., Pesi¢, H. (2018). Budzetska procedura u Republici Srbiji — iz-
rada, donoSenje i usvajanje zavr$nog racuna budzeta. Oditor, 2 (4), 93—103.

1 Paovi¢ Jekni¢, G. (2000). Budzetska kontrola — jugoslovensko i italijansko pravo.
Podgorica: University of Montenegro, 83.

15 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Faculty of Law,
355.

1 The final budget is created at the end of the fiscal year and the bodies that im-
plemented the budget justify the revenue and expenditures before the representative body
based on it. See: Gor¢i¢, J., Andelkovi¢, M. (2005). Javne finansije, finansijsko pravo i
ekonomija javnog sektora. Nis: Pelikan print, 494.
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conducted by entities outside the body utilizing budgetary resources. This type
of control can relate to controlling the realization of defined goals as well as
controlling the effects of the budget.!”

Pursuant to Article 80 of the Law on the Budgetary System:!®

“...internal financial control in the public sector includes: financial manage-
ment and control at the bodies utilizing public resources; internal revision
at the bodies utilizing public resources and harmonization and coordination
of financial management and control and internal revision conducted by the
Ministry of Finance, that is, the Central Harmonization Unit.”

Control of order-issuing entities and accountable entities

The tasks related to implementing a budget are conducted by two types
of entities — order-issuing entities and accountable entities. Order-issuing enti-
ties are those entities with the authority to manage state property, acquire state
revenue and independently decide on the allocation of the revenue provided
to them by the budget.”” These functions are typically performed by direc-
tors of administrative bodies, that is, ministers and secretaries. Conversely,
accountable entities are persons within bodies that are entrusted with the direct
management of specific resources and state property.”” They only execute
the directives of the order-issuing entity and cannot independently allocate
resources; most often, these are directors of accounting and financial affairs
within administrative bodies. Regarding the order-issuing entities, the legality
and purposefulness of the use of the available budgetary resources is con-
trolled; regarding the accountable entities, how they managed the entrusted
resources and whether they complied with legal norms is controlled.?! The
liability for accountable bodies can be criminal and disciplinary, while the
liability for order-issuing bodies is of a political nature and is based on dis-
missal from office, which most commonly happens during a review of the
final budget.

17 Gor¢i¢, J., Andelkovi¢, M. (2005). Javne finansije, finansijsko pravo i ekonomija
Jjavnog sektora. Ni§: Pelikan print, 495.

'8 Official Gazette of the RS, no. 54/2009, 73/2010, 101/2010, 101/2011, 93/2012,
62/2013, 63/2013—amd., 108/2013, 142/2014, 68/2015 — other law, 103/2015, 99/2016,
113/2017, 95/2018, 31/2019, 72/2019, 149/2020, 118/2021 and 118/2021 — other law.

19 Gor¢i¢, J., Andelkovi¢, M. (2005). Javne finansije, finansijsko pravo i ekonomija
javnog sektora. Nis: Pelikan print, 493.

2 Ibid.

2! Andelkovié, M. (2010). Budzetsko pravo. Ni§: Faculty of Law, 90.
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ADMINISTRATIVE BUDGET CONTROL

Administrative bodies have a very important role in the creation and
adoption of a budget. Namely, the Constitution of the Republic of Serbia,? in
Article 136, prescribes that public administration shall be performed by min-
istries, which are a constitutive part of the Government, and the Government
proposes the budget and final financial statement to the National Assembly.?

Administrative control of the budget is based on a hierarchical founda-
tion. It is a type of control where the higher-order administrative body controls
the acquisition and expenditure of budgetary resources by the subordinate
body.?* This is an aspect of an administrative control of administration, given
that a higher administrative body controls the activities of a lower body based
on appropriate authorization.”> However, this raises the question of how the
highest-order administrative bodies are to be controlled, as one of the foun-
dational principles of budget control unequivocally stipulates that all bodies
and persons that participate in the process of implementing the budget must be
controlled. For this reason, the highest administrative bodies undergo internal
controls by the Ministry of Finance.?

Two basic models of administrative budget control are recognized in
theory. The first is applied in continental Europe, where administrative control
is performed either by the ministry of finance or a body within the ministry;
most often, the type of control is a precursory control of legality. The other
model is applied in Great Britain, the Netherlands, and the Scandinavian
countries and the focus is on decentralizing financial control by the ministry,
without a detailed precursory control.’’” In Serbia, Art. 3 of the Law on Minis-
tries?® stipulates, among other things, that:

“The Ministry of Finance shall perform state administration activities
that relate to the budget control of all budgetary resources of the Republic
of Serbia, territorial autonomy and local self-governance and organization of
compulsory social insurance and public companies.”

2 Official Gazette of the RS, no. 98/2006, 115/2021 and 16/2022.
3 Stojanovié, D. (2014). Ustavno pravo. Ni§: Faculty of Law, 469.

24 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Faculty of Law,
356.

% Dimitrijevi¢, P. (2019). Upravno pravo. Ni§: Medivest, 358.
26 Andelkovi¢, M. (2010). Budzetsko pravo. Ni§: Faculty of Law, 90.

27 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni$: Faculty of Law,
356-357.
2 Official Gazette of the RS, no. 128/2020.
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The basic deficiency with this type of control is the lack of independent
control. Namely, as the administration controls itself and as there is no sepa-
ration, independence and autonomy of the subjects to control,? it is justified
to ask whether the subject of control will disclose the observed irregularities
and sanction the controlled subject. In the process of modernizing the state,
which unequivocally affects the administration, it is necessary to realistically
asses the existing conditions because, otherwise, establishing a high degree
of responsibility for expending budgetary resources would be a difficult goal
to achieve.*

INSTITUTIONAL CONTROL

This type of controlled is performed by institutions external to admin-
istrative bodies. Because it is performed by institutions independent of
administrative bodies, this type of control enables an objective and unbiased
control of the correct and legal management of the budget, meaning that it
does not have the same deficiencies that administrative control does. As
institutional control is independent, external and autonomous, the bodies con-
ducting it have the option of call to account all persons that participate in the
implementation of the budget, whether it be an order-issuing or accountable
entity, and even control the minister of finance.?' Precisely for these reasons,
in theory, this type of control is considered to be the most successful and
most efficient.

Significant progress in this field was made in 1977, when the Lima Dec-
laration was adopted at the IX Congress of the International Organization of
Supreme Audit Institutions (INTOSATI)*? held in Lima. The general directives
of this declaration stipulate that:

“Audit is not an end in itself but an indispensable part of a regula-
tory system whose aim is to reveal deviations from accepted standards and
violations of the principles of legality, efficiency, effectiveness and economy
of financial management early enough to make it possible to take corrective
action in individual cases, to make those accountable accept responsibility,

2 Dimitrijevi¢, P. (2019). Upravno pravo. Ni§: Medivest, 360.
30 Dimitrijevi¢, M. (2017). Modeli javnog budzetiranja. Ni§: Faculty of Law, 49.
1 Paovic¢ Jekni¢, G. (2007). Budzetsko pravo. Podgorica: Faculty of Law, 135.

32 This organization was founded in 1953 in Havana, with the purpose of increasing
efficiency, coordination, and cooperation of national auditing institutions, exchange knowl-
edge, and enhance national cooperation.
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to obtain compensation, or to take steps to prevent — or at least render more
difficult — such breaches.”**

Multiple types of audits are contained within this declaration: pre- and
post-audits, internal and external audits, and legality, regularity, and perfor-
mance audits. With pre-audits, no budget expenditures can be made before a
controlling body determines the legality, while post-audits are a type of control
after the activities of order-issuers and accountable entities have been carried
out and it is required for a review of the final financial statement of the budget
and annual financial reports of units of local self-government.**

Internal audit services are established within government bodies, while
external audit services are not part of the organization structure of the entity
being audited but are performed by supreme audit institutions. They are
tasked with informing the parliament about: the reliability of public-sector
financial reports, including public companies; the compliance of business
operations or transactions with laws and regulations; the economy, efficiency,
and effectiveness® with which public resources were used for the realization
of governmental programs and activates.’® There are three models of external
audits and those are supreme audit institutions organized on the Westminster
model, the Judicial model (so-called Napoleonic model) and the Collegiate
model. In theory, it is postulated that budget control examines legality but not
the purposefulness, thus, a correctly issued order by the order-issuer shall not
be held to account by budget control. Because purposefulness is also important
for a functional system of public finances, budgetary audits are instituted to fill
in this gap.’” Internal audits can manifest in several ways: an audit of the cor-
rectness of procedure, an audit of efficiency, an audit of economy, an audit of
effectiveness and an audit of plans.®

3 INTOSAL The Lima Declaration on Auditing Precepts, General. Available at:
http://gsr-rs.org/static/uploads/standardi/ISSAI-1_cyr.pdf, retrieved on September 8, 2022.

3* Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni$: Faculty of Law,
359.

35 Economy, efficiency, and effectiveness make up the 3E principles. The audit in-
troduced by the Lima Declaration is regarding this principle. The audit needs to determine
whether the chosen resources were utilized in the most cost-effective manner, whether hu-
man resources were economically utilized, and whether the results were the consequence of
planned decisions or unplanned circumstances.

3 Andelkovi¢, M. (2010). Budzetsko pravo. Nis: Faculty of Law, 94.

37 Milojevié, 1. (2011). Revizija izvrSenja budzeta. Racunovodstvo, 55 (1-2), 81-88.

3% Stankovi¢, S. (2012). Drzavna i interna revizija u procesu kontrole budzeta Re-
publike Srbije. Vojno delo, 64 (1), 356-366.
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In Serbia, a new Law on the State Audit Institution® was instituted in
2005; it regulates the competence and organization of the State Audit Insti-
tution (hereinafter: the Institution). The Institution is an independent body
accountable to the National Assembly. The formation of the Institution was
accompanied by numerous issues. First off, the selection of the members of
the Council was to be done by May 2006, and it was finished in 2007; then,
the rules of procedure of the Institution were to be approved within three
months of the formation of the Council and were approved only in 2009.%
The Institution has a president, vice president, a council, auditing and accom-
panying services. The Council is made up of five members and the President
of the Council, who also serves as the President of the Institution. The main
jurisdiction of the Council, whose members’ term of office is five years, is
the enactment of an annual auditing program and an act which closely regu-
lates the auditing process. The Institution is authorized to conduct three basic
audits: an audit of financial reports, an audit of the correctness of activities,
and an audit of the success of activities.*! Art. 5 of the Law on the State Audit
Institution determines the competences of the Institution, which includes the
following activities:

“..plans and conducts audit, in accordance with this Law; enacts by-Laws
and other enactments for purpose of implementation of this Law; submits
reports, in accordance with Art. 43 and Art. 44 of this Law; provides views
and opinions and other forms of public announcements regarding application
and implementation of specific provisions of this Law; when required and
in accordance with its capacities, it provides professional assistance to the
Assembly, the Government of the Republic of Serbia (hereinafter referred to
as: the Government) and other state bodies, with regard to certain significant
measures and important projects, in the manner which does not diminish the
independence of the Institution; may provide advice to the beneficiaries of
public funds; may comment on working drafts of legal texts and other regu-
lations, and may provide opinions on matters related to public finance; may
give recommendations for amendments of effective laws, based on informa-
tion acquired during audit, which have or may have negative consequences
or lead to unforeseen results; adopts and publishes auditing standards, related
to public funds under audit competencies of the Institution, auditing manu-
als and other professional publications relevant for the improvement of the

3 Official Gazette of the RS, no. 101/2005, 54/2007, 36/2010 and 44/2018. — other
law.

4 Loncar, Z. (2012). Administration control by the State Audit Institution. Teme, 36
(3), 1301-1318.

4 Andelkovi¢, M. (2018). Javne finansije i finansijsko pravo. Ni§: Faculty of Law,
360.
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auditing profession; establishes training and examination programme for
acquiring titles of State Auditor and Certified State Auditor, organizes the
examinations for acquiring auditing titles of State Auditor and Certified State
Auditor, and manages the Registry of persons who acquired these titles;
establishes the criteria and validates professional titles acquired abroad,
within the competence of the Institution; cooperates with international audit-
ing and accounting organizations in the fields related to the public sector
accounting and auditing; performs other duties stipulated by the Law.”

POLITICAL CONTROL OF THE BUDGET

This type of control is conducted by the highest representative body,
so it is also called parliamentary control. In theory, there are two system of
parliamentary budget control. The first one is of the French type, which is
based on the existence of the Court of Audit, while the second one is of the
Anglo-Saxon type and is based on the existence of a supreme controller.** The
Constitution of the Republic of Serbia clearly stipulates that one of the pur-
views of the National Assembly is the adoption of the budget and the final
financial statement, upon the proposal of the Government. Besides this, the
National Assembly decides on taxes and other state levies.** Without a final
financial statement, it could be argued that the representative body has a right
to approve the budget almost without the object of examination.* Andelkovic¢
states that political control refers to the expired period and is necessarily con-
ducted during the examination and adoption of the final financial statement.*
However, it should be kept in mind that control also exists in the budget adop-
tion phase, given the fact that ministers may submit amendments that can
institute changes in the Government’s proposed budget; this is certainly the
biggest test for the Government, as the budget can reveal the program and
goals of the Government.*® Budget planning is also important because expen-
ditures are directly related to the implementation of the program, the program
activities, and projects which realize public policy.*

4 Stankovi¢, B., Damjanovi¢, R., Popovi¢, M. (2018). Oblici nadzora nad javnim
rashodima. Oditor; 4 (1), 96-109.

4 Stojanovi¢, D. (2014). Ustavno pravo. Ni§: Faculty of Law, 358.

4 Paovi¢ Jekni¢, G. (2007). BudZetsko pravo. Podgorica: Faculty of Law, 153.
4 Andelkovi¢, M. (2010). Budzetsko pravo.Ni§: Faculty of Law, 104.

46 Stojanovi¢, D. (2014). Ustavno pravo. Nis: Faculty of Law, 358.

47 Dimitrijevi¢, M. (2018). Relevantna obelezja savremenog javnog finansiranja. 4n-
nals of the Faculty of Law in Nis, 57 (81), 103—118.
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In the process of considering the final financial statement of the
budget, the work of order-issuers and ministers is assessed; in case of nega-
tive assessments, ministers and other responsible persons may be reshuffied.
Based on the final financial statement, it can be established whether govern-
mental bodies correctly and legally utilized public revenue, that is, whether
they acted in compliance with the authority provided to them when the budget
was adopted.*® The parliament needs to be superior in relation to the govern-
ment in order for the control to be efficient, that a state follows the rule of law,
that there are expert and independent institutions that periodically report to the
parliament on the implementation of the budget and that those institutions are
only accountable to the parliament.

Art. 27 of the Law on the National Assembly* of the Republic of Serbia
prescribes that:

“The committees shall be established for: consideration of bills and
other acts submitted to the National Assembly; carrying out the review of pol-
icies pursued by the Government; supervision of the Government’s and other
state authorities’ execution of laws and other general acts, and consideration
of other matters falling within the competence of the National Assembly.”

There are 19 committees in the National Assembly. Art. 55 of the Rules
of Procedure of the National Assembly*® regulates the activities of the Com-
mittee on Finance, State Budget, and Control of Public Spending, which
considers the report of the State Auditing Institution and controls the imple-
mentation of the republic budget and the accompanying financial plans in
regards to the legality, purposefulness, and efficacy of public spending; the
Committee submits a report to the National Assembly and proposes measures.
This Committee is composed of 17 members, as are most other committees in
the National Assembly.

The National Assembly needs to track public spending throughout the
entire year. For this to be possible, independent, expert, and objective control-
ling institutions that report to the National Assembly need to exits. Without
independent institutions, budget control by the parliament has no effect,
because, in practice, it comes down to voting to approve the budget and the
final financial statement.’' However, besides independent institutions, the par-
liamentary structure should also be heterogeneous. In situations where more

4 Paovi¢ Jekni¢, G. (2000). Budzetska kontrola — jugoslovensko i italijansko pravo.
Podgorica: University of Montenegro, 98.

4 Official Gazette of the Republic of Serbia, no. 9/2010.

0 Official Gazette of the Republic of Serbia, no. 20/2012.

31 Paovi¢ Jeknié, G. (2000). Budzetska kontrola — jugoslovensko i italijansko pravo.
Podgorica: University of Montenegro, 99—-100.
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than half of the members of parliament belong to one political party, thus the
same ratio exists in the government too, control is reduced to mere agreement
with the proposition of the government.

CONCLUSION

Efficient budget control is conditio sine qua non for every democratic
state. Citizens are interested in knowing how their payments to the state are
used. For this reason, it is necessary to establish independent and effective
budget control. Different types of budget control have developed over the
years to accomplish this, given that flaws were observed in the different meth-
ods. Out of all the theoretical methods of control that have been discussed in
this paper, the most important one is the division based on the entity perform-
ing the control, as it encompasses the other divisions. Additionally, it is clear
that the authority of the subject performing the control also depends on the
entity subjected to control. Namely, it is not the same whether the order-issuing
entity or the accountable entity is being controlled, as the liability of the order-
issuer is of a political character, while the accountable entity is legally liable.

As it regards administrative control, the issue is that it is very difficult
to secure independent and objective control because one administrative body
is controlling another administrative body, although of a lower instance, but
this creates suspicion of bias. To resolve this flaw, institutional control by an
independent body, like auditing institutions, was instituted. In this domain,
significant progress has also been made on the international scale by the adop-
tion of the Lima Declaration. However, the problem that arises here is that
even that independent body needs to be established by law and its members
need to be selected. In the Republic of Serbia, the members of that body are
elected by the National Assembly, as the highest representative body. Yet, that
raises questions regarding the true independence of that body.

An identical questions can be raised regarding parliamentary control of
the budget. Is it effective and to what extent, given the fact that the parliamen-
tary majority constitutes the government that proposes the budget? In theory,
these types of control are well conceived, in a manner where one body would
eliminate the deficiencies that exist with the control authority given to another
body, however, additional methods that could make budget control more inde-
pendent and objective could be considered in the future. Objective budget
control should be an indispensable element of every state.
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™ Paj je npumuber 16. 11. 2022, a npuxsaheH je 3a o6jaBbuBame 15. 3. 2023. roauHe.
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YBOJ

IIpunuun HajooJber MHTEpEca JeTeTa MpeAcTaB/ba jefaH Of Haj3Havaj-
HUjUX NpHHLUIA KOjU ce IpuMemyje y oOnacTu mpasa gerera. HeckpomHO
61uCcMO MOINIM TBPAUTH /A je ped O MPHUHIUIY HAa KOME C€ pa3BHUja LEIOKyTHA
Teopuja O TMpaBUMa JeTeTa, a 3aTUM 3aKOHOJIABCTBO M CY/CKa IpaKca y OBOj
obmactu. Kao jeman oj Haj3HaYajHUjUX MPUHLUIIA, IPUHIAI HAjOOJHET MHTE-
peca aerera MpoKIaMoOBaH je oapendoom 4i. 3, ct. 1. KonBeHnmje o nmpaBumMa
nerera.”? OBOM oapen0OOM MTPOIKMCAHO je 1a Y CBUM aKTHBHOCTHMA KOj€ CE THIY
nere, 6e3 003upa J1a i UX Mpery3uMajy jaBHe W IPUBATHE YCTaHOBE COIH-
jaJHOT CTapama, CYIOBH WM AAMUHUCTPATUBHH OPTaHH WM 3aKOHOIABHA
Tena, HajOOJPH MHTEpECU JeTeTa Cy OJ NpBeHCTBeHOr 3Hadaja.’ [IpexcraBiba

2 KoHBEHIIMja 0 MpaBHMa JIeTeTa yCBOjeHa je o crpane ['eHepande ckynmruae YH
pesonynujom 6p. 44/25 on 20. HoBemOpa 1989. ronune u npencrasiba Mel)yHapOAHOIIPAaBHH
IIOKyMeHT ca Hajehum Opojem parudukanuja. Jlanac, oBaj mel)yHapogHOTIpaBHH JOKYMEHT
parudukoBane cy cBe Ipxkase cBeTa, ocuM CjenumeHn Amepuukux [pxasa, koje cy moT-
nucuune KII/, amu je jour yBek HUCY paTH(UKOBaIC. Y TOM CMUCIY MpPEACTaBJba ,,yCTaB
nedjux npasa. Texct KoHBeHIMje 0 MpaBMMa JeTeTa JOCTYNaH Ha CHIJIECKOM je3HKy Ha
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx, mpuctymmbeno: 1. 11. 2022.
ronuHe. Y nasbem tekety KII/. Jlan noHomema KII/, 20. HoBemObap, npornaiieH je 1990.
ronuHe CBeTcKMM JaHOM Jerera. HaBemeHo mpema https://www.un.org/en/observances/
world-childrens-day, npuctymbeno: 1. 11. 2022. roguse.

KIIJ] Huje npBY TOKyMEHT KOjU pa3BHja IPUHIMI HajOoJber HHTepeca aerera. OBaj
MIPUHINT cafipkaH je y npuHnumy 2 Jexmapanuje YH o mpaBuma merera n3 1959. roxu-
HE; JIOK MPBH MelyHapoIHOIPaBHU YroBOp KOjU cagp M oBaj mpuHIHMI jecTe KoHBeHIHja
VH o enumuHuCamy CBUX 00NMKa JUCKPUMHHALM]E jkeHa. MelhyTum, nako oBu JOKYMEHTH
caJip>ke MO3UBabe Ha OBaj MPUIMII, Y BbUMa OH MMa CYIITHHCKH Ipyraduje 3Ha4emhe U KBa-
autet. [Jexnapanuja u3 1959. Haj6ospu HHTEpEC IeTeTa MOMHUELE y CaMo JiBa crielupuaHa
koHTekcTa. Ilpema ozxpenbama oBOr JIOKyMeHTa, HajOOJBM MHTEpec jaerera Tpeba na Oyne
HajBOXHUjU (PakTop y ,,JOHOUICHY 3aKoHa™ Koju oMoryhaBajy merery na ce ,,pusmyxw,
MEHTAJIHO, MOPAITHO, [yXOBHO U JPYIITBEHO pa3Buja’ (mpuHuun 2). [pyro, poautessuMa u
JPYTHM JIMIMIMA OJTOBOPHUM 3a BacIIUTaBambe JETETa HaJaXe ce Ja y3My MHTepec JeTeTa
kao Bonehu mpuanmn (mpuHnmn 7). Jeknapamuja o mpaBuMa JeTeTa yCBOjeHaA je Of CTpa-
He ['eHepanHe ckymmTHHe YjeaumbeHux Hauuja pesoiyimjom 1386(XIV) on 20. HoBemOpa
1959. ronune. Texcr Jleknapamuje o mpaBuMa JieTeTa JOCTyNaH Ha: https://cpd.org.rs/wp-
content/uploads/2017/11/1959-Declaration-of-the-Rights-of-the-Child.pdf, mpuctymbeno:
1. 11. 2022. roguse.

Texct Konsennuje YH o enumuHncamy cBUX OOJHMKa JMCKPUMHHALMjE JKEHA JO-
ctynaHn Ha https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-eli
mination-all-forms-discrimination-against-women, npuctyrmbeso: 1. 11. 2022. roqune.

3 JIpunimn Haj6osber uHTepeca aerera’ npema KITJI npencrasiba Bogehu npuHIHAIT
y CBUM pajilbaMa Koje ce THUY Jele, 6e3 ond3upa Jia I ce Npeay3uMajy off CTpaHe HbUXO-
BUX POAUTEsbA, CTApaTesba, APYIUITBCHUX WIIH JPKABHUX MHCTUTYLMja, CyZ0Ba MM YIIPaB-
HUX OpraHa, BOJH IOpeKJIo u3 peBuaupanor tekcra Haupra KI1J] n3 1979. rogune xoju je
(dbopmynucana u pagHoj rpynu 3a m3paxy KII/I moguena Bmaga [losbcke. HaBeneHno mpema
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jemaH o yeTMpu OCHOBHA npuHnuna Ha kojuma KIIJI mouwBa,* u uma tpo-
cTpyKy mnpupoay’ jep mpema ctBy KIIJ[ HCTOBpeMEHO IpeACTaBiba IPaBO
nerera, npunnun KII/I, kao u npasuio npoueaype.® Takohe, oBaj npuHImn
U3PUYUTO je MHKOPIIOPHUCAH U y HEKe Jpyre nojeauHaqne oapeade KITT.
JenHa of Haj3HAYAJHHUjUX KAPAKTEPUCTHKA MPUHIIAITA HA0OJbET HHTEepeca
JeTeTa, OHJAa KaJa O HhEeMy TOBOpPHMA Kao IMpaBy JETEeTa, IMpeMa CTaBy KOjU
usHocu Komurer 3a mpasa jieTera,’ jecte mberos ,,caMou3BpInyjyhu kapakrep*
(eHr. a self-executing character),’ IITO TOAPA3yMEBa Ja Ce MPUHIIUAI HAjOOIbET

Sloth-Nielsen, J., Liefaard, T. (2016). The United Nations Convention on the Rights of the
Child: Taking Stock After 25 Years and Looking Ahead. Leiden, 63.

4 Tlopen mpaBa jieTeTa Ha KMBOT, ONICTaHaK U pa3soj (wi. 2. KII/), npuHuuna 3abpa-
He auckpumuHanmje (ui. 2. KITJ{) u mpaBa nerera Ha ci1000JHO M3paKaBamkbe MUIIBEHA
(an. 12. KIT).

5 O TpoCTpyKOj IIPUPO/IH TPHHITKIA HajOOJbeT HHTEpeca AeTera Buau Buiie y Takacs,
N. (2021). The threefold concept of the best interests of the child in the immigration case
law of the ECtHR. Hungarian Journal of Legal Studies, 62 (2021) 1, 96-114.

¢ O komenTap 6p. 14(2013) Komurera 3a mpaBa merera, para. 6, Ha €HITIECKOM
jesuky poctyman Ha: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G13/441/89/
PDF/G1344189.pdf?OpenElement, npuctymsseno: 3. 10. 2022. roagune.

7 C tuMm y Be3u noriienaj oapende wi. 9, wi. 18, wr. 20. u wr. 21. KT,

8 Komurer 3a mpaBa JieTera MpeiCTaB/ba YTOBOPHO TEJIO YCTAHOBJBEHO ojpeadaMa
. 43—45 KI1/I, ca ocHOBHOM (pyHKIIMjOM HaA30pa HaJ OCTBAPUBAKHEM M 3alITHTOM IpaBa
JieTeTa rapaHTOBaHUX OBUM MelyHapoqHONpaBHUM J0KyMeHToM. KomuteT 3a npaBa jerera
j€ eKCIIepTCKO TeJI0 y YMjU CacTaB jé NPBOOMTHO YJIA3HMJIO JECeT eKCIepaTa BUCOKUX MO-
paTHUX BPEIHOCTHU U MPH3HATE CTPYYHOCTH y oOmacTu mpasa aerera (wi. 43, ct. 2. KI1J),
JIOK JIaHac OBO TEJIO YMHH YKYITHO OCaMHAecCT eKcrepara. YKynaH Opoj 4iIaHOoBa OBOI Tella
nosehan je Pezonyrujom I'enepanne ckymmruae YH 6p. 50/155, on 21. 12. 1995. roaune,
Kaja je omoOpeH amanamaH Ha wi. 43, ct. 2. KII/I, Tako na ce ped ,gecer” U3 HaBEICHOT
cTaBa 3aMeHH pedjy ,,ocamHaecT”. Ha oBaj HaunH nosehan je Opoj ekcrepara Koju yiase
y cacraB Komurera 3a mnpasa JereTa, a OBaKBa OIyka o0pa3jioiKeHa je YHECHHUIIOM Ja je
Hpero3Har 3Hadaj Koju KoMuTeT 3a mpaBa jAeTeTa UMa y HaJ30py Hax npuMeHoM KoHBeH-
[1je 0 MpaBMMa JieTeTa OJf CTPaHe Jp)kaBa yrOBOPHHUIA, KA0 M 11a jeé Y TOM TPEHYTKY OHII0
182 parudukamuje oBor mehyHapomHor yroBopa. AMaHIMaH CaapKaH y PE30NYIHjH
Op. 50/155 ox 21. 12. 1995. ronune crynuo je Ha cHary 18. 11. 2002. rogune, kana je npu-
xBaheH o nBe Tpehuue crpana yrosopuuua (128 ox 191 apxkase). JoctymHo Ha: https://
www.ohchr.org/en/professionalinterest/pages/crc.aspx, npuctymbeno: 29. 12. 2021. ro-
nuHe. Tekct pezonyuuje I'enepanne ckymmrune YH Op. 50/155 ox 21. 12. 1995. rogune
nocrynan Ha: https://undocs.org/en/A/RES/50/155, npuctymsbeno: 29. 12. 2021. roaune.
Wudopmanuja o TpeHyTHUM M paHUjuM 4wiaHoBuMa Komurera 3a mpaBa JereTa, 3ajefHO
ca BUXOBHUM pamHuMm Ouorpadujama, nocrymHa Ha: https://ohchr.org/EN/HRBodies/CRC/
Pages/Membership.aspx, npuctymbeHo: 29. 12. 2021. roaune.

° The threefold concept of the best interests of the child in the immigration case law
of the ECtHR. Hungarian Journal of Legal Studies, 62 (2021) 1, 99.
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HWHTEpeca JeTeTa HelMmoCpeIHO MPUMERYje 1 Jia Ce Ha OBaj NMPUHIUN CyIHje U
JPYTH YYECHHUIM MOTY HEMOCPEIHO MMO3UBATU y CYICKUM mocTymimma. '’

[punun HajOoIBET HHTEpPECA NIETeTa, MOCMAaTpaH Kao MPaBHIIO IpOIIe-
Iype, moapasyMeBa 00aBe3y HOCHIIAIA jJaBHUX BIACTU KOJH JIOHOCE OIUTYKE KOje
C€ HEMOCPETHO WU MOCPEIHO OJHOCE Ha JEIy, Ja IPUINKOM OIUTYYHBarha
CIIPOBENy TPOIICHY YTHUIaja CBOje OJIyKE Ha JIeTe ca CTAaHOBWINTA HAjOOJbET
HHTEepeca neTera. Y TOM CMHCIY O0pasjokKeme OIIyKe Koja ce THUe Jele
Tpeba aa caapxu objalImkbemhe Ha KOjU Ha4MH je TpaBo JIeTeTa IOIITOBAHO,
IITa je MPEero3HaTo Kao HajOooJbU MHTEpEC AETeTa, Ha KOJUM KPUTEpUjyMuMa
je 3acHoBaHO u ciL.'!

Tpehe ,,muie” npuHIUNA oTiesa ce y TOMe Ja MpeJcTaB/ba PyHIaMEH-
TaJTHU TPUHIUI TyMadyera, KOju Ce KOPUCTH Yy CHTyaldjaMa Kaja IOCTOjU
BHIIIE OJ jeqHOT Moryher 3Hauema onpehene oapenbe, ma Tpeba yTBp-
JUTH KOje KOHKPEHO 3Hauerme y Behoj MepW IITHUTH W 3aJI0BOJbaBa HajOOIBH
HHTEpec jaerera.'?

3ampaBo, MPUHIUI HAjOOJBET HHTEPECa ICTETA j€ KUloOpan-iojam Koju
CIIy’)kKM TOME Ja ocurypa noopoour nerera. Ce octane oapenode KII/ Tpeda
TYMa4YUTH y CKJIAAy Ca OBHM MPUHIHIIOM.

KPUTEPUJYMU 3A YTBPHUBAIBE
HAJBOJBET UHTEPECA JIETETA

[Mpunnun Hajoosser WHTEpeca gerera mpeacraBiba cryd KITAR um y
Mel)yHaposHOM MpaBy JbYJACKHX IpaBa jecTe jemuHcTBeHH koHient.'* IMpen-
CTaBJba KOMIUICKCAH II0jaM W MPaBHU CTAHAAPI, T3B. KAYYYK Hojam UHja Ce
caapxkuHa yTBphyje y CBakOM KOHKPETHOM CIIy4ajy, ¢ 0O3HpOM Ha CIICIH-
¢udHy cuTyanujy y Ko0joj ce JeTe, OJHOCHO Jella Haja3e, UMajyhu y BUILY
BUXOBE WHIWBUAYAIIHE OKOJHOCTH, CUTYyalldje U moTpede.

10 Para. 6a Ommrer komentapa 6p. 14 (2013) Komurera 3a npasa jgerera. OBakas
CTaB je JOBEIEH Y MUTAMmhE y OHUM JIp)KaBama y KOjHMa BaKH T3B. JYATMCTHYKHA PHHIHIT
OIHOCA HAIMOHAIHOT ¥ Mel)yHapoIHOT MpaBa, KOju moapa3yMeBa 1a ce MehynapomaHomnpas-
HH YTOBOPH, KOje je Ap)kaBa MOTHHCana U paTU(UKOBaNA y HALIMOHAIHU MPaBHU CHCTEM,
MHKOPTIOPHIITY JOHOIIEHEM HAIIMOHAHUX 3aKOHA.

' The threefold concept of the best interests of the child in the immigration case law
of the ECtHR. Hungarian Journal of Legal Studies, 62 (2021) 1, 96-114, 100.

12 Ibid.

13 Sloth-Nielsen, J., Liefaard, T. (2016). The United Nations Convention on the
Rights of the Child: Taking Stock After 25 Years and Looking Ahead. Leiden, 63.

14 Ibid.
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Ha oBaj HauMH je TIO3UIMja OHHUX KOJU OJUTy4yjy O MHTamHMa Koja ce
THUYy Jielle OJIaKIlIaHa, jep je MojaM HajooJser MHTepeca ACTeTa MOCTABJbEH
IIHPOKO, TaKO Jla C€ IOX Fhera MOTY IOIABECTH DPasziIHMYUTE KHBOTHE CHTYa-
1{je, MITO YCIOBJhaBa TIOCTOjarkhe jeHOT MIUPOKOT MOJba c00OJHE MPOICHE
3a OHOTa KO JOHOCH OJJIyKe KOje Ce OHOCE Ha Iy, IPH YeMy HCTOBPEMEHO
HEeMa jaCHHX CMEpHHIA O TOME ILITa HajOOJbU MHTEpEeC JeTeTa MpeACTaBIba.
Haxo je oBakBa (popmynamuja mpuHIHIA OMIIa HEOMXOAHA, MMajyhu y BUIY
aa je KpEaTUBHOCT CBAKOJIHEBHOT JKMBOTA HCU3MCpHA W Ja IpaBa WU HUHTC-
pecu nerera Tpeba na Oyny 3amTHREHHM y CBHM CHTyalMjaMa, HCTOBPEMEHO
je OWJIO HEOIXOJIHO JIaTH CMEpHHUIIE, Y TIPBOM peay Cynujama, ajld U APYTruM
JULUMa Koja paje ca JeHOM U 3a Jielly, Kako Yy CBaKOM KOHKPETHOM CIIy4ajy
yTBphuBaTH HajOOJBHM MHTEPEC JIETETA, KAKO JIOHETE OJUTYKE HE OW TONIPUMHEIIE
CBOjCTBO apOUTPEPHOCTH.

VY Tom cmuciy, KomuteT 3a mpaBa gerera je, Bpuichu cBojy mHTEepIipe-
TaTUBHY (YHKIIHjY, IPEIIO3HAO EIEMEHTE Ha OCHOBY KOHMjX Tpeba yTBphuBatu
IITa Y KOHKPETHOM CITy4ajy MpeaAcTaBiba HajOOJbU HHTEPEC JeTeTa U ToOpojao
ux y okBupy Omnmirer komeHTapa op. 14 (2013)."

[Ipema craBy Kommurera 3a mpaBa meTeTa, KpUTEPHjYMH 32 MPOICHY U
yTBphUBame IITa y KOHPETHOM CIIy4ajy MpeacTaB/ba HajOOJbH HHTEPEC ICTeTa

cy:

»-..-MHUIIIJBCEE JIETETa; MACHTUTET JAeTeTa KOjU YKJbYydyje IOJ, CEKCyaaHU
OpHjeHTAIH]jy, HAI[OHAIHO TOPEKJIO, PEIHUTHjy WM BEpPOBambe, KyITypHH
UJICHTUTET, JUIHOCT JIETETa; OYyBarbe MOPOJAUYHE CPEJMHE U Be3a, IITO M0-
JipasyMeBa Jia OflBajar-e JeTeTa OJ] POJIUTEsba MOXKE Jla Ce JOrOAM CaMo Kao
MocIie/ilba Mepa, Kaja je JIeTe y OMacHOCTH Off HeMOCPEAHE MOBpe/e UIIH je
U3 JIPyTUX pas3liora OfiBajare HEOMXOMHO, [PU YeMy €KOHOMCKH Pa3iio3d He
MIpeJICTaBJbajy ONpaBIaHU PA3JIOT 32 ONBajarke JeTeTa OJ POAWTesha; Opura
3artuTa u 6e30eJHOCT Jielle; CUTYalHje PAlHBOCTH y KOjUMa Ce JIeTe Hala3H,
MOITyT MHBANIKUAWTETA, MPHUIATHOCTH MAmBHHCKO] TPYNH, CTaryca u30eriuie
WM TPaXKHOILA a3uiia, KPTBE 3JI0CTaBIbakba, JIelle Koja ce Halase y yIUYHO]
CHUTYAIUjU | CII.; TPABO JETEeTa Ha 3/paBJbe; MPABO JIeTeTa Ha 00pa3oBame. '

Nmajyhu y BuIy BeTUKH OpOj pasIUYMTHX KPUTEPHjyMa, MPHINKOM
yTBphuBama mTa je y KOHKPETHOM CIy4ajy y HajOoJbeM HHTEpecy JeTeTa,
Tpeba wu30anaHCUpaTH CBaKM OJl HaBEICHUX ejleMeHara. Tpeda mpuToM
MMaTH y BHJY J1a je OCHOBHH IIMJb, paJH YHjEr OCTBapema ce yTBphyje Haj-
0oJbM MHTEpEC JeTeTa, IyHO M e(EeKTUBHO OCTBapeHme CBHX IIpaBa Koja Cy

15 Omuru komenrap 6p. 14 (2013) Komurera 3a npasa aerera, para. 32. JIocTymHO
Ha eHIIecKoM je3uky Ha: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G13/441/89/
PDF/G1344189.pdf?OpenElement, npuctynsseno: 1. 11. 2022. ronuse.

1 Omrrr komenTap Komurera 3a npaBa gerera 6p. 14 (2013), paras. 53-79.
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rapanToBana KoHBeHIjoM 0 mpaBuma jaetera.'” JIOHOCHONHN OIUTyKa, MPHJIH-
koM onpehema HajOoJbET MHTEpeca JeTeTa, Takohe Tpeba Ja umajy y BHIY
na he ce crocoOHOCTH jeTeTa pa3BUjaTH, IIa Y TOM CMHUCIY Tpeda IOHOCHUTH
oJuTyke Koje he OWTH peBUIMpaHe MEPHOIUIHO, YMECTO Ja JIoHOce NehrHU-
THUBHE ¥ KOHa4HE OTyKe.!'®

VY maBeneHoM ommTeM KoMeHTapy KoMmwuTeT 3a mpaBa gereTa je, mopen
HaBEJCHUX OIIITHX KPUTEpUjyMa 3a MpPOIeHY HajOosher MHTepeca JeTreTa,
MIOCTaBHO W TPOIeAypaHe TapaHlHje 3a UMIDICMEHTANNjy OBOT IPUHIIMIIA.
[Ipema craBy Komurera 3a mpaBa merera, TO Cy NpaBO JIETeTa Ha HM3paka-
Bamk¢ MHIJbCHHA; YUHCHUIIC U MH(POPMAIIHje O] 3Hauaja 3a KOHKPETaH Cy4aj
Mopajy OuTH mpudaBibeHE O CTpaHe J0OPO HCTPEHUpPAHUX MpodecroHaIaa
Kako OW Ce cacTaBWIIN CBH HEOITXOIHU CIIEMEHTH 3a YTBpheme HajOoJker HHTe-
peca merera; mepueniyja BpeMeHa (IIPOTOK BpeMeHa He carjieZiaBa ce Ha HCTH
HAYMH O]l CTPaHE OAPACIHX U ICIE).

CraB je Komurera 3a mpaBa JereTa a OIIarame WM IPOJIOHTUPAHO
OITyYNBaE¢ MMa HAPOUYHTO HETATWBHE ITOCIEAHIE HA Aely y pa3Bojy. Crora
j€ IPEenopy4YbUBO Ja ce MOCTYIIH y KOjHMa ce JOHOCE OJUTYKe Koje morahajy
Jelly cMaTpajy IpUOPUTETHHM U Jia ce CIpoBoae y Hajkpahem poky. Omiyke
KOje ce JIOHOCE Y OBHM NOCTYIIIMa Tpeda na Oyay peBHIUpaHE y PasyMHUM
HMHTEpBAINMA, Y CKIIAJIy Ca pa3BOjeM JIeTeTa 1 HeroBOM criocoOHoIhy na gop-
MHUpa U U3pa3H CBOje MHUILBEHE O MUTamUMA Koja ra ce Tuay. Omiyke Koje ce
TUYy Jene Tpeda Ja TOHOCe KBATU(PUKOBAHU MPO(ECHOHATIN KOjU MOCEIY]y
3HaWba U3 00JacTH Jedje NCUXO0JIOTHje, AeUjer pa3Boja U APYTUX PeJIeBaHTHUX
oJba APYIITBEHOT pa3Boja, Ja MMajy MCKYCTBa paja ca JCLOM U IPUMIbECHE
unpopmanuje 6u Tpebano ga pa3marpajy Ha 00jeKTMBAH HA4yWH, NMPU YEeMY
ce, 0 MPaBHIY, Paayd O MYJITHIUCIMIUIMHAPHOM TUMY; IeTe Tpeba nma Oyrie
aJICKBaTHO MPABHO 3aCTYIMAaHO MPE] CYIOM U €KBHBAJCHTHUM TEIMMA; [IPABHO
oOpa3znoxeme (0MIo Koja ofJlyKa Koja ce THYe JeTeTa Mopa OUTH MOTHUBH-
CHHA, ONpaBJaHa M O00pa3JIOKEHA;, YKOIHMKO OJIyKa OJCTYMa Ol MHUILBCHA
neTeta oBo Takohe Tpeba na Oyae M3pUUUTO OOPA3IIOKEHO; OITyKa He Tpeda
Jla CaipiKu yomumTeHe Beh KOHKPETHE OKOJNHOCTH, MOCTOjalbe MEXaHHM3Ma 3a
peBusmjy omnyka.'’

Nmajyhu y Buay HaBeICHO, MOKEMO 3aKJbYUHTH JIa j€ BHUIIC Pa3IIudH-
THUX KpPUTEPHjyMa Ha OCHOBY KOJUX C€ y KOHKPETHOM ciy4ajy yTBplhyje mita
npencTaB/ba HAjOOJbU MHTEepec faeTera. CTora je Ha JOHOCHOIY OJUIyKe Ja y
KOHKPETHOM CIy4ajy OMpelesu KOoju he KpuTepujym, OAHOCHO KpPUTEpHjyMeE,
y3eTH y 003up U Jatu UM omrydyjyhu 3Hadaj. C TuM y Besu npeosnalyjyhu

'7 Onmrn komenrap Komurera 3a npasa nerera 6p. 14 (2013), paras. 53-79.

18 Ibid., para. 84.
1 Ibid., paras. 85-98.
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3HAY4a] JeTHOT KPUTEPHjyMa Y OJHOCY Ha JIPYTH IOJUIOKAH je TyMadcewmy Koje
je yBek cybjexTuBHO. Jlakie, mopes NpBOOUTHO M3HETOT Mpobiaema Heoxapele-
HOCTH TIPHHIIMIIA HajOOJbET MHTEpEeca JeTeTa Kao jeJTHOT TPaBHOT CTaHIapla,
KOju ce npeHeOperaBa yTBphUBameM O0jeKTHBHHX KPHUTEpHjyMa Ha OCHOBY
KOJHX C€ BpIIM MpolleHa HajOOJber HHTEpeca JIeTeTa, OCTaBJba CE MUTAmhE Ha
KojuM he KOHKpPETHO, O] BUIIIE 00jeKTUBHO MOCTaBLEHUX KPUTEPUjyMa, TOHO-
CHJIAI] OJUTYKE 3aCHOBaTH CBOjy o/UTyKy. [luTame je, makie, Ha koju HauuH he
ce OIpeAe/bUBATU 32 MPUMEHY jEIHOT WM BUIE KpuTepujyma. Mmajyhm y
BH/Iy J1a HE TIOCTOjU (POPMAITHO YCTPOjeHa XHjepapxHja moOpojaHuX 00jeKTHB-
HUX KpUTEpHjyMa 3a IPOLEHY HajOooJheT MHTEpeca NeTeTa, CTAHOBHIITA CMO
Jla je Ha OHOME KO OJUTy4yje, Y MPBOM PEIy CYIHUjH, la y 00pasIoKemy CBOje
OJUTyKE Y CHTYyaIlljaMa KOHKYpPEHIIHj€ WM CYNpPOTCTaBJBCHOCTH Pa3THIUTHX
KpHUTEpUjyMa, U3HECE J0BOJBHE, jaCHE U YOEAJbUBE PA3JIOre 3allTo ofpeheHoM
KpUTEPUjyMY Jlaje IPUMaT y OAHOCY Ha JIPYTH.

VY nurepartypu ce 4ecTo ykasyje Ha Moryhu cyko0 n3Mel)y nmpuHIIHIIA Haj-
OoJber MHTEpeca JieTeTa U MpaBa JieTeTa Koje je crmocoOHo Aa (hopMupa cBoje
MHUIBEHE J1a cII000THO U3Pa3H CBOje MHUIIJLEHE O CBUM ITUTamHMa KOja ra ce
TUYY, C TUM IITO he ce MUNUUBCHY JeTeTa MOCBETHTH AY)KHA MaXKEa Y CKIAIy
ca rogMHaMa >KMBOTa U 3peonhy aereTa, Koje MpaBo je rapaHTOBaHO 4uil. 12.
KIT/1.>° C tum y Be3H, y TEOPHjH Ce MOCTaBJba TUTAE JIa JIU Cy OBa JIBa [paBa
OIHOCHO TIPUHIHUMA MelycOOHO CyKOOGI/beHa UITH KOMITIEeMEHTapHa. !

Taxole, mpruMeHa OBUX MPHHINTIA 3HAYH Ja he ce MUNIUUBbEHE NeTeTa y3u-
MaTH y 003Up U OHJA Kaja Tpeba yTBpIUTH IITa je HajOOJbU MHTEpEeC AETeTa,
1ok he ce, ca apyre cTpaHe, MUIJbCH:E JI€TETa caciyllarH, npyxuhe My ce
JTy’)KHA TIaXKha U UCTO he OMTH YBa)KCHO Y OHOj MEpPH U CBE JIOTJIE JOK je TO Y
Haj6osbeM nHTepecy nerera.”? Apxapa (Archard) u Ckusenec (Skivenes) cma-

2 TIpaBo jeTeTa Ha M3paKaBakbEe MUIBCHA M MAPTUIUIIALN]Y FAPaHTOBAHO 4i. 12.
KIIJ mpencraBiba jomr jemaH O YETHPU OCHOBHA NMPHUHIMIA HA KOjUMa IOYHBA CHCTEM
3alITUTE yCTaHOBJbeH oa okpuibeM KIIJI. ¥V mureparypu cy oBa [Ba mpaBa MPENO3Hajy
Kao Haj3HavajHHUja mpasa nerera. Buam y: Archard, D., Skivenes, M. (2009). Balancing
a Child’s Best Interests and a Child’s Views. International Journal of Children’s Rights,
17 (2009), 1-21.

21 Zermatten, J. The best interest of the Child — Literal Analysis, Function and Im-
plementation, ctp. 2. Jloctynuo Ha: https://www.childsrights.org/documents/publications/
wr/wr_best-interest-child2009.pdf

22 Haznaxe oBe uaeje uma u 'y Ommrem komertapy 6p. 14(2013), para. 44. O ytBp-
huBamwy HajOOJbEr MHTEpECA JIETETAa HA OCHOBY MHMILbEHA JCTETa BUIAM Y paxy MumyTu-
Houh, Jb. (2018). Munubeme aereTa ka0 KPUTEPHjyM 3a yTBphUBame HajOOIBET HHTEpECa
nerera. [lopoouunu 3akon — 0eanaecili Zoouna focre. beorpan: IlpaBHu daxynter YHUOH,
150. Aytopka y paay HaBOZH Cilydaj U3 CyACKe IPaKce y KOMe je Ty)KOeHH 3aXTeB Ouo jia ce
YTBPIM J1a TY)KHOLM, MAJIOJIETHA JIella, UMajy MpaBo Jia CI000/IHO M3pa3e CBOjE MHUIBEIHE
U U3jacHE Ce C KOJUM POJAUTEIbEM JKele Jia JKHUBE, KOjy IIKONYy jKelle jJa moxahajy, Ha Koju
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Tpajy Ja ce cykoO jaBJba jep NMPHUHIIUI HajOOJbET MHTEpEca JeTeTa oYrBa Ha
MPETIIOCTABIIN JIa CY OJIPACIH TH KOjU Tpebda Ja yCTaHOBE MITA je Y KOHKPETHOM
ClTydajy y HajoOJbeM HHTEpEeCy IeTeTa A0K, ca Ipyre CTpaHe, MpaBo IeTeTa Ha
MOMITOBAakEe MUMIbEHA TOAPA3yMeBa J1a eTe MMa MPaBo Ja M3pas3d CBOj CTaB
U y KOHAYHOM OJTY4yje O TOME IITa je y HEroBoM HajOoJbeM HHTEpecy.”

VY TOM CMHCIYy MHTEPECAHTHO CTAHOBHINTE M3HOCH Hpod. Bramkosuh
KOjU TBP/IM Ja je 3ampaBo JOILUIO 70

»---YHYTpaIlllber Tpeobpaxaja HajOOJser MHTEpEca JereTa ycle[ Mpoaopa
NapTUIMIIATHBHAX eJeMeHara YHyTap KOHIENTa Haj0oJber MHTEepeca JeTera
¥ MCTOBPEMEHOT IMOTHCKUBAMA MATCPHATUCTHYKMX YHHMIIAA KOjH Cy OOIIH-
KOBAJIA CaJP)KAHY HABEICHOT MPHHITKIA. >

Ca 0BOM TBPAHKOM OMCMO CE€ MOIIIN Y MPETEIKHOM JICIy CIOKHUTH, IIPH YeEMY Ce
3aJla)KeMo 3a TO Jia O1aro MpBEHCTBO Tpeba JaTH MPUHITUITY HajOOJher MHTe-
peca meTera, KOju He MOpa YBEK KOMHIIMIUPATH Ca MUILBEHEM JIETETa O TOME
1ITa je 3a mbera HajooJsbe.

[IpuxBarspMBUM cMaTpaMo CTaB Koju uzHocH npod. [lerpymmuh, npema
KOME je MHIUBbEHE JeTeTa Haj3HA4YajHUjH KPUTEPUjyM 3a yTBphuBame mITa
MpeNICTaB/ba HEroB Haj0OJbH MHTEPEC, IPU YEMY, Y CBAKOM CIIy4ajy, Kaja OHO
mTo je yTBpheHo kao HajOOBM MHTEpEeC JeTeTa He KOMHLIUAMPA Ca MHUILbE-
BEM JIETETa, OMIYKYy O TOMe Tpeba moceOHo 00pa3ioKuTm.

HAYMH JKEJIE J1a OfIp)KaBajy JIMYHE OJHOCE C POAUTEIHEM KOjU HE BPIIM POAMTEIBCKO MPABO,
IITO Cy TYXEHM LEHTap 3a COLMjaJHU Paj U APYTH POIUTESs AYXKHH Ja TOLITYjY, A ce
YTBPJIM J1a j€ MUIIJBEEHE ICHTPA 3a COLHMjaHH paj] IOHETO MPOTHBHO HAj00JbEM MHTEpECy
Jiele, YMMe Ce KpIle OCHOBHA MpaBa MaJIOJICTHE JEIe, U Jia CE OApPeH MPUBPEMEHA Mepa
kojoM he ce 00ycTaBUTH MOCTYIAK CIpoBoherma mpuBpeMeHe Mepe KOjy je OIpearo Cyd y
JPYrOM IIPeAMETy KOjU C€ OJHOCH Ha BpIICHe poAuTesbeKor mpasa. Cyn je OBakBy TYXOy
0/10a1M0 PELICHEM jep je 3aKJby4HO Ja je 3aXTeB HEI03BOJbCH U J1a HE MOXKE OUTH MPEAMET
Tyx0e 3a yrBpheme carmacHo wi. 194, ct. 1. 3akoHa 0 TApHUYHOM TOCTYIKY, jep ce mocTa-
BJCHHUM 3aXTEBOM TPaKH YTBplEre MOCTOjarba YNbEHHUIIE, @ HE MOCTOjahe I HEMoCTO-
jarme HEKOT IpaBa WX NPaBHOT OfHOCA. J[pyroCTereHH Cy/ je MOTBPIHMO CTaB OCHOBHOT
cyna (OcHoBau cyn y Cmenepey, [12 55/16).

2 Archard, D., Skivenes, M. (2009). Balancing a Child’s Best Interests and a Child’s
Views. International Journal of Children’s Rights, 17 (2009), 2.

24 Bnamkosuh, B. (2017). TIpaBo nerera Ha MUIUBCHE U HAjOOJBH HHTEPEC JeTETa
ca TexumreM Ha npuctyny Komurera 3a npasa aerera. 360pHuk padosa IlpaenoZ gakyi-
wweitia y Huwy, 75(LVI), 197.

% Bume Buau y: Ierpymmh, H. (2006). IIpaBo merera Ha ClOOOAHO H3paKaBame
MUIILJbEHAa Y HOBOM MOPOAMYHOM MpaBy PemnyOmiuke Cpbuje. Hosumne y iiopoouurnom 3axo-
Hooasciigy. [lpaBHu akynarer YauBep3urera y Humry, 99—-118.
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HAJBOJbU UHTEPEC JETETA
Y MTPAKCH JOMARUX CYJOBA

YTBpheme 1mTa mpeacTaB/ba HajOOBM HMHTEpPEC JeTeTa OCHOBHH je
3aJaTak Cyda Yy CBHM IIOCTYIIHMA y KOjUMa CE€ OMIy4yje O OCTBApPHBAMY M
3aIITUTH TIpaBa JeTeTa. Y TOM CMHCIY CYIOBH Ce MO3HMBajy Ha oapendy di. 6.
[TopoangHOT 3aKOHA, KOjOM je TPOMHCAHA TYKHOCT CBaKOTa Jla e PYKOBOIU
HajOOBMM MHTEPECOM JeTeTa y CBHM aKTHBHOCTHMA KOje Ce THYy AereTa.’’
Ped je 0 HapOUWUTO XUTHHUM IMOCTyHIKMMa?’ y KojuMa Cya MOXKe yTBphuBaTH
YULEHHUIE M KaJa OHE HHCY CIIOpHE Mel)y MapHHYHUM CTpaHKama, a MOXe
CaMOCTQJIHO HWCTPaXXUBATH YWICHUIIC KOje HHjeHA CTpaHKa HHUje H3Hela
(ucTpakHo Hayeno).?®

Kao jeman on Hemocrtaraka mocrtojeher 3aKOHCKOT peliewma y OBOj
obnactu, y mpakcu je Mpero3HaTa ynpaBo YdieHHUIa Ja [loponuyHu 3akoH
U3PUYHUTO HE Je(UHHIIE KPUTEPUjyMe Ha OCHOBY KOjux he cyq y cBakoM KOH-
KpPETHOM ClTyuajy yTBphHUBaTH 1ITa IpeAcTaBiba HajoobH uHTEpeC AeTteta. OBa
YUBCHULIA HAPOYUTO je 3HauajHa uMajyhu y BUy Ja HaBEJEHH KPUTEPU]jyMH
HUCY caapykanu HU y onpenbama KIIJI, mok cynuje mprIMKOM OIIy4HBaEmba O
MUTalkUMa Koja ce THUy JeTera He pedepurry Ha craBoBe KomureTa 3a mpaBa
JIeTeTa U3PAXKCHE y OIMIITUM KOMEHTapuMa.

Uwuau ce na he Benwkw Hampemak OWTH OCTBAPCH ITOHOIICHEM ITOCE0-
HOT 3aKoHa o mpaBuMa jetera. Onpenoom wi. 2, ct. 1, T. 5. Hanpra 3akoHa o
IpaBUMa JIeTeTa U 3alITUTHHUKY MpaBa JeTeTa Kao jenaH of nuikeBa onpelheno
j€ YCIIOCTaBJbakhe jeIMHCTBEHUX KPHUTEPHjyMa W CTaHAap/a 3a OCTBApUBAE
HajOOJbET MHTEpeca JeTeTa y CBUM oOJiacTUMa JKMBOTA W pas3Boja JieTeTa |
CTBapame yCIIOBa 3a BbUXOBY IPUMEHY.>

Onpendom wi. 12. Hanpra onpeheno je na cy y cBuM paamama Koje
ce THUy JeTeTa M y OJuTyKaMa Koje C€ Y BE3W ca THM JIOHOCE, OpTaHU jaBHE

%Y. 6, cr. 1. [TopoanuHor 3akoHa PermyOnuke Cpouje.

"Y1 269. TopoanuHor 3akoHa Penyonuke Cpouje.

Y1, 205. TopoanuHor 3akoHa Permyonuke Cpowuje.

¥ Y. 2, cr. 1, 1. 5. Hanpra 3akoHa o mpaBuMa aeTeTa U 3allTHTHHUKY [paBa JeTeTa.
JocrtymHo Ha: https://www.paragraf.rs/dnevne-vesti/070619/070619-vest15.html, mpucrymn-
weHo: 5. 9. 2021. roguHe.

WHTepecaHTHO je 1a cy MOjeMHN ayTOpH HECUMHCTHYHU Y TOINIeNy 3Hadaja Koju
nma nocrojehn Hampr 3akoHa o mpaBuMma fetera u 3alITUTHHKY TIpaBa JeTeTa, HaBoaehu
Jla 3aKOHCKa pelliera Koja HyAM HHUCY aJieKBaTHA M HE HyJe HUKAKBE HOBE MEXaHU3ME 3a-
mrute y onHocy Ha Beh nocrojehn [Toponuunnm 3akoH. Bumre Buan y: Josuh-IIpnannosuh,
0. (2020). ,,Protection of the Rights of the Child within the Human Rights System and
the National Framework“. Thematic Proceeding of X International Scientific Conference
,Archibald Reiss Days®, Novemer 1819, Vol. 10 No/ (2020). Belgrade: University of
Criminal Investigation and Police Studies, 35-45.
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BIIACTH, TIPaBHA W (PU3WYKA JIMIA JYXKHH Jia MMOCTyIajy pykoBoaehu ce Haj-
O0ospuM umHTEepecmMa aerera (ct. 1). Y yrBphuBamy HajOoJser uHTEpEca
JeTeTa, OpraHy jaBHE BIACTHU, MpaBHA U (HU3MYKA JHIA AYKHA Cy Ja YTBPIE
MUIIJBCEHE IETETA U J1a My [TOCBETE MYXKHY NMaxiy uMajyhu y BHIY y3pact u
3penoct gereta (ct. 2). CtaBoM 3 ucTor wiaHa oxpehenu cy kpurepujymu Ha
OCHOBY KOJHX c€ yTBphyje HajOOJbHM WHTEpecC neTeTa, ma je oapeheHo na ce
Haj0oJbU MHTEpec JeTera yTBphyje: 1. Ha OCHOBY MpaBa JAeTeTa NPONHCAHUX
OBHMM 3aKOHOM, KOHBEHIHjOM O MpaBHMa [IeTeTa U APYTrUM paTH()UKOBAHUM
Mel)yHapoHUM yroBOpHMMa M Ha OCHOBY Ipakce Mel)yHapoJHUX MHCTUTYIHja
KOje HaIm3upy crpoBoheme JpbYICKHX IpaBa W IpaBa JeTeTa; 2. Ioja, y3pa-
CTa, APYTHX JIMYHUX CBOjCTaBA, MPETXOAHOT UCKYCTBA U )KUBOTHUX OKOJHOCTH
netera; 3. morpeda GU3NYKOT, ca3HajHOT, EMOLIMOHAIHOT U COLIMjaJIHOT pa3Boja
Y 3alITUTE XKUBOTA M 37paBiba JeTeTa; 4. morpede ocurypama 0e30eHOCTH
JeTeTa; 5. 3Hauaja o0e30ehema cTabMITHOCTH, KOHTHHYUTETA OJTHOCA Ca POJIHU-
TeJHPUMA, TOPOAMIIOM U CPEANHOM H3 KOje IIOTHYE WU Y KOjOj OOpaBH, CpeanHe
W HauWHa JKUBOTA JeTeTa; 6. KBAJHMTETa OJHOCA KOje je JIeTe YCHOCTaBHIIO
ca pOAMTEJbEM HJIM JPYroM 0cOOOM M HENOCPEAHHUX U JYyropoyHuX edexara
ofp:kaBama TOT OFHOCA; 7. MOTpede ouyBarma MOPOINYHUX OJHOCA, TTOCCOHO
omHoca ca Opahom m cectpama; 8. meTeToBe KyJITypHE, pacHe, CTHHUKE,
je3WuKe W PeJMTHjCcKe MPHUITaTHOCTH WiId Hacheha; 9. yBakaBarma JETETOBOT
JIO’KUBJbaBakba BpEMEHa U MOCIIeUIA KOje HeOIIPaB/IaHo OJyIarambe JOHOIIeHa
OITyKe MOKe MMaTH Ha nete; 10. Ipyrux OKOJHOCTH, JUYHHX CBOjCTaBa H
CTama Koja MOTy Jia yTHuy Ha 1o0poouT gerera. CtaBoM 4. oapeljeHo je na cy
OpraHU jaBHE BIIACTH y 00aBe3H Jla YCIOCTaBe MoceOHe CTaHIap/e 3a MPOICHY
u yTBphuBame HajOOBPUX MHTEpEca AeTeTa y 00IacTUMa U3 CBOje HAIJIEKHO-
ctu. CtaBoM 5. onmpeheno je na nmpu yTBphrBamy HajOOJBHX WHTEpEca JIeTeTa,
OpTaHH jaBHE BIIACTH, MPaBHA U (HU3NYKA JIMIIA 11O TTOTpeOn MpubaBibajy Hesa-
BHCHO CTPYYHO MHILBEHE, a 00aBE3HO KaJa O TOME IITa je HajOOJbU HHTEpeC
nerera nocroju crop.*

Ilurame HajOOBEr WHTEpeca AeTeTa Hajuenihe ce y CYICKO] MpakcH
MOCTaBJba y CIIy4ajy OMIYUYHBama O BPLICHY POIUTEIHCKOT IIpaBa HAKOH Mpe-
CTaHKa 3ajeJHHIC XKHBOTA POJHUTEIhA, Y KOM CIy4Yajy CYI OIIydyjy KOME OX
poauTesba he MOBEPHUTH NETe HA CAMOCTAIHO BPINCH-C POAUTEIHCKOT IPaBa,
OIHOCHO 1a Jiu he omrydnT na 00a pomuTesba 3ajeIHUIKH BPIIC POIUTEIh-
CKO mpaBo. Yak ¥ y cuTyalmjaMa y KOjuMa Cy POAUTEIbH MOCTHUIIHN CIOPa3yM
0 BpILCHY POIUTEIHCKOT MpaBa, cy[ he MCIUTHBATH MOCTUTHYTH CIOPa3yM

30Uy, 12. Haupra 3ak0oHa 0 TpaBHMa JETETa M 3alITUTHHUKY TpaBa aerera. JJoCTymHo
Ha: https://www.paragraf.rs/dnevne-vesti/070619/070619-vest15.html, npucrymbeno: 5. 9.
2021. roguse.
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ca CTaHOBHIITA OCTBapHBama HajOOJbEr MHTepeca jerera.’’ Y TOM cMHUCIY,
cyn he y cBakoM KOHKPETHOM CITy4ajy YTBphUBATH J1a TU POAMTEIbU MOCEAY]Y
KaIaluTeTe 3a BPIICHE POAUTEILCKOT 1IPaBa, KOju poanTess he Ha 60JbH HAYUH
3a7I0BOJBUTH TPEHYTHE U pa3BoOjHE MOTpede jeTera, y3 HCTOBPEMEHO yTBphu-
BamhC¢ MUILBEHA JIETETa O TOME Ca KOjUM POIHUTEIHEM JKEIH J1a )KHUBH, YKOJIHKO
je nere crmocobHO na Gopmupa Munuberwe.>? [Ipema craBy AmnenaiuoHor cyna
y Humry, npuiukoM omty4rBama O MOBEpU AETeTa, CYI je JyKaH J1a UCIUTa
MOJOOHOCT U POAMTEIHCKE KOMIIETEHIIM]€ POJUTEIbA, Tj. 1a U3BPIIH MPOLECHY
HBUXOBOT €MOTHUBHOT, BACIIUTHOT, COLIMjaJTHOT ¥ Pa3BOjHOT yTHIIaja HA JIelly, Te
Jla IpoBepy BpIIM MMajyhu y BUAY y3pacT, EeMOTHBHY BE3aHOCT 3a POIUTEIbE,
Kao W Ja HajOOJpM WHTEpEC JIeTeTa MoJpa3yMeBa y0BOJbaBAkhe EMOTUBHUM H

3! Tlpumep U3 Cyiacke Ipakce y KOMe je Cy[ 3aKk/bydHO [a CIIOpPa3yM POAHUTEbA O
BpIICHY POIUTEILCKOT TIpaBa HUje y HajOOJbeM HHTEpEeCY JeTeTa, BUIN Yy Hpecynu Anera-
uuonor cyna y Hosom Camy I'x2 401/17, ox 10. 8. 2017. roguse. Y KOHKPETHOM CIy4ajy,
pOOHTESbH Cy Cydy TpEAald MUCMEHH CIOopasyM, KOjUM je NpeABUl)CHO moBepaBame 3a-
jemHHYKe JIelle Ha CaMOCTAJIHO BPIICHE POAUTEIHCKOT Mpasa ony. MehyTum, kako ce orarg
[PECesIH0 Y MHOCTPAHCTBO Te je (OopMHpao HOBY MOPOJHIY y KOjoOj je JOOHO joul jefHO
JeTe, CyJ je 3aKJby4HO Jla IIPECesberbe JCLE U BUX0BO O/lBajambe 01 Majke U oaBoheme u3
CpeIMHE Y KO0joj Cy IO TajJa KHBeJa, a Y CUTyalllju Y K0joj MajKa IoceIyje pOANTEIhCKE Ka-
nanuTeTe 1a ce crapa o JIely, Huje y HajoosbeM nHrepecy aerera. CTora cropasym poauTe-
Jba HUje MPUXBATHO Beh je Ha OCHOBY Hajla3a M MHUIILBCHA OpraHa CTapaTesbCTBa OITYUYHO
Jia ce Jiela oBepe MajIli Ha CaMOCTAJIHO BPIICH:E POJIUTEILCKOT MpaBa y3 ypeheme HaunHa
oZipyKaBama JMYHUX OJHOCA Ca OLIEM.

2 MurtepecanTHa je oiuiyka AmenaunoHor cyna y Hoeom camy T2 285/21, ox
2.7.2021. romquHe, MpeMa Kojoj je IeTe TIOBEPEHO Ha BPUICHE POAUTEIHCKOT MpaBa MajIly,
CYNPOTHO MHUIIUBEHY U JKeJbaMa JETeTa KOje je OHO U3pakaBaslo TOKOM HocTymka. TyKuba
j€ Majka MaJIOJIETHOT JIETETa KOje je HAKOH MpecTaHKa 3ajeJHUIIC )KUBOTA POJMTEIhA TO-
BEPEHO Ha CaMOCTAIIHO BPIICHE POIUTEILCKOT MpaBa oiy. Jlete je, mopes oma, )KHBENIO Y
nopoauyHoM 1oMahMHCTBY ca 6aboM U /e0M, OYeBUM POAUTEIbUMA, Ca KOjHUMa je Pa3BUO
6nm3ak ogHoc. HakoH cMpTH o11a, Majka je rmogHesa TyxkOy 3a BPIICHE POIUTEIHCKOT paBa
U TpaXXWja Ja Cyl HaJIOoKU 0abu u aeaw 1a npenajy aere. Jlete je y TOKy MOCTyIKa H3pasu-
JI0 JKeJby J1a OCTaHe Jia )KMBU ca 6aboM U Je70M, Kao U J1a 0J01ja CBaKH KOHTAKT Ca MajKOM.
MelhyTum, yIpKoc 0Bako H3paKCHOM MHILBCHY ACTETa, CYIl je 3aK/bYUHO Ja je Y HEroBOM
HajOOJBEM WHTEpECY Ja Ce MOBEPH MajIi Ha BPIICHE POAUTEIHCKOT TIpaBa, nMajyhn y BUILy
Jla MajKa Mmoce/yje POAMTEIbCKE KamaluTeTe. ANeIanuoH: Cy/ je TOTBPIUO MPBOCTEICHY
OMIJTYKY, ca 00pas3lIOKEeHEM [[a POJUTEIHCKO MPABO MPEICTaB/ba CTPOrO JIMYHO IPaBo, TC
aKo je yMpO POANTEsb KOME je JIeTe MOBEPEHO Ha CAMOCTAIIHO BPIICHE POTUTEILCKOT MPaBa,
JPYTH POJUTEb, OBJC TY)KHJba, UMa CBa MpaBa Ja mpey3Mme jaere. HaBeaeHo je mocneu-
[ arcoNyTHOT KapakTepa POIUTEIbCKOT MPaBa, KOjU HaJaKe MOIITOBAKE MPETIOCTABKE a
pOAMTEIHY UMAjy MPAaBO HA BPIIEHE POIUTEIHCKOT MpaBa Mpe Hero Omio koja apyra ocoba
KOJI Koje O ce 1o OMII0 KoM JIpyroM ocHOBY Morio Hahu aere. M3 mpubaBsbeHOr Hataza u
CTPYYHOT MHIIbCHA HA/UICKHOI OpraHa CTapaTesbCTBa IPOM3JIa3U Ja je TyKuiba [M0100aH
pOIHTEIh U J1a je y HHTEpECy MaJoJICTHOT JCTETa Jia HACTABH JKMBOT Ca HOM, Y KOjy CBPXY
je noTpeOHO Mpeay3eTH AoJaTHe Mepe paay peycrocTaBibamba BUX0BOT Mel)ycoOHOT oiHO-
ca, 0 YeMy je CauMbCH IUIaH JaJber pafa. Y TOM CMHUCIY BHIM OMIYKY AICIal[MOHOT Cyaa
y beorpany I'x2 493/21 on 15. 9. 2021. roquse.
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pa3BojHuM notpedama jere. [1oTpedHO je YTBPIANUTH CTPYKTYPY JIMYHOCTH 00a
poIuTesba, BUXOBE CIIOCOOHOCTH Jia YBHNajy W aJIeKBaTHO pearyjy Ha norpede
JeTeTa, KO je Of FhHX y CBEYKYIHO 00Jhe OPTaHM30BAaHHM >KHBOTHUM YCJO-
BHMa, Ka0 M KO j¢ UMao JOMHHAHTHHjy W MOPOAMYHO ITOCTOjaHU]y YIOTY y
IUXOBOM ITOM3amby.

Taxohe, mpunukom yTBphuBama HajOOIJBET MHTEpECA ETETA CY/I je AyKaH
Jla BOIY padyHa M O T3B. KOMIPOMHTYjyhHM pazio3nma KOju MOTY IOCTOjaTH
KOJI jJeTHOT MM 00a poauTesba. To cy HEeKke HeraTMBHE T0jaBe y MOHAMIAbY U
JMYHOCTH POUTEIA, KAO IITO je, IPUMEpPa pajiu, CKIOHOCT Kouku.** Takohe, y
MOjeIMHUM CUTyalldjaMa MOXKe OUTH O]l 3Hayaja U MOCTOjare MOAPIIKE HIUPe
MOPOJHIIE Y OCTBApUBaKy POIUETIHCKE YIOre, MPU 4YeMy je oJl 3Hayaja ja
Cy YJIaHOBH IIUPE TOPOJAHMIIC, 14 YaK M MPHjaTesbH, CIIOCOOHM J1a y Clydajy
motpebe m3ahy y cycper pomuTesbuMa M IIOMOTHY y 3alI0BOJbaBamy MOTpede
JIeTeTa Kajia Cy OHU MPUBPEMEHO CIIPEUEHH Jia TO YuHe.>

Munbeme JIeTeTa y Cy[ACKO] MPaKCH IMpelCcTaBba jeJlaH OJ] Haj3Hadaj-
HUjUX KPUTEPHjyMa KOjU CYI y3MMa y O03Mp MPHIMKOM OITydnBamba.’® Tako
je, mpumMepa paju, y jeaHO] CBOjo] OUTYLIH CYJl IOBEPUO JETe Ha BPIICHE
POIUTEIHCKOT TIpaBa OIly, HAKO IpeMa MHUIUbewy LleHTpa 3a couujamHu paj
MajKa HCIymaBa KpUTEpHjyMe Aa ce OpuHEe On AeTeTy, uMajyhu y BuIy na
MAaJIONICTHO JIeTe TyXXe O TOAWHY NTaHa OOpaBW KOI OIla, 1a HeMa aJeKBaTHE
KOHTaKTE ca MajKOM, [ia je JAOILIO JI0 yAaJbaBama U 0Tyhema o] e, Kao 1 300T
YHELEHUIIC 14 j€ JIETE W3jaBUJIO JIa JKEJIU JIa )KUBHU KOJI Ol1a, Y OBOM CIIy4ajy CyI
j€ 3aKJpyumno Jia je y HajO0oJbeM MHTepecy JeTeTa M y CKIaay ca (aKTHIKUM
CTamkbeM CTBapH, Jia Ce NIeTe MOBEPH HA CAMOCTAIHO BPIICHE POTUTEIHCKOT
mpaBa oIy, y3 HCTOBpEeMCHO ypeheme HaumHa oppkaBama JIMYHHUX OIHOCA
nerera ca mMajkoM. Cyn je M3HEO CTaB Jia, y CUTaylUju KajJa je HEOMXOAHO

33 OBaj craB M3HET je y oiykama ArnenanuoHor cyna y Humry T2 432/2018, ox
30. 10. 2018. rogune, k2 313/17, ox 30. 8. 2017. rogure. Y omrynm ucror cyna 271xk2.
op. 102/17. ox 29. 3. 2017. roanHe NPECYIHU KPUTEPYjUM J1a ce on0Hje Ty)KOSHHU 3aXTeB
KOJUM je TPaKeHO Jla Ce M3MEHM OJUTyKa O BPIICHY POJUTEIHCKOT IpaBa M Jela IoBepe
MajIi Ha CaMOCTAaJIHO BPIICHE POTUTEIHCKOT TpaBa, OHO je YMICHHUIA J1a Cy ce Jela mpu-
Jarouia OKpyXXermwy Y KOMe )KHUBE Ca OLeM.

3* Bumu outyky Anenanuonor cyna y Humy I'x2 444/2016, ox 20. 10. 2016. roau-
He. Y ommyun Anenammosor cyaa y beorpamy I'x2 508/21, ox 23. 9. 2021. roaune, ynme-
HUIIA KOja je MTUCKBaJM(HUKOBAJIA Olla K0 HOCHOIIA POIUTEIHCKOT TpaBa jeCTe MOCTOjame
HACHJIHUX 00pas3alia IoHaIama IpeMa MajIy JIeTeTa U CaMOM JICTETY.

3 Opyka AnenanuoHor cyma y Humry k2. 205/2018, ox 16. 5. 2018. romxuse.
Hctn xpurepujym 6uo je omryuyjyhu u y omnynn Ameanuonor cyna y beorpany k2
445/22, ox 14. 9. 2022. roguHe.

3¢ Buan omnyky Amnenanuosor cyaa y Humry 28 Tk 2. 6p. 313/17, ox 30. 8. 2017.
rOJIMHE, Kao M oayke AnenanuoHor cyna y beorpamy I'x2 382/21, on 14. 7. 2021. ronuHe
u I'x2 430/21, ox 18. 8. 2021. rogune.
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Jla ce HajIpe HapyIICHH OJHOCH NETeTa W MajKe HAKOH FhETOBOT OTacKa KOJ
Olla TIOCTYITHO PEUHTETPUINY, HHje CBPCHUCXOIHO Aa CE MPEay3uMajy NpH-
HyJIHE Mepe Yy 1IMJbY 3a/I0BOJbEHa MajulHe JKeJbe Jia Ce H0j TIOBEPH BpIICHE
ponutesbckor npasa. [IpBOCTEIICHH CY/ je MHUIBEHE JIeTeTa YBAXKHO, CXOIHO
1. 65. [lopoauyHor 3akoHa, Oyayhu aa je 0HO crmocoOHO Wy MOTYRHOCTH Ja
MUIIJBCHE AyTeHTHYHO U3pa3H, jKeJba IETeTa Jia )KUBHU KOJl Olla j¢ ayTeHTHUYHA,
OJHOCHO M3pa3 CaMOCTAJIHOCTH M CIO0OAHO M3pakeHe BOJbE, a He MHCTPYH-
carba W HEraTHBHOT yTHIIaja OJl CTpaHe olla W meroBux ykyhana. Jlakine, u3
HaBeJCHE OIYKE Cyla MOXXEMO 3aKJbyUUTH 11, Ja OW ce MHUILBEHE JeTeTa
MPWINKOM OJUTyYUBama yBAXKIIO, HEOMXOAHO je Na je ped O ayTeHTHIHOM
MUIIJBCY JETETa, OMHOCHO JIa je NIETe 3aucTa W U3Pa3mio CBOj YHYTpAIUbHU
cTaB, 0e3 CroJballllbUX NMPUTHCAKa, MaHUITyJIalje, 3acTpalnBama 1 cii. OBa
YUEHHUIA Y CYACKOM TOCTYIKY yTBplyje ce Ha OCHOBY CTPYYHOT MHUIIJBEHA
oprana craparesscTaa.’’

VY ognyum AnenanuoHor cyfa y beorpany [x2 653/21 ox 8. 12. 2021.
roj/iMHe, MPHJIMKOM OJUIy4MBama Kome he ol poauTesba MOBEPUTH JIeTe Ha
cTapame HaKOH pa3Boja Opaka, Cyn je y oOpa3liokemy CBOje OJIIyKe Ja JieTe
MOBEPH MajIIX HAa CAMOCTAIHO BPIICHE POAUTEIHCKOT ITPaBa HAaBEO J1a, HaKo 00a
poAnTEIbA MOCEIY]y KallalUTeTe 3a BPIICHE POIUTEIHCKOT IIpaBa U 33JJ0BOJba-
Bajylie MCHXOJIONIKE, MEeJarolke U COLMOSKOHOMCKE YCJIOBE 3a CaMOCTaJIHO
BPIICHHC POJUTEIHLCKOT TIPAaBa, 3ajCTHUIKO MAJIOJICTHO AETE OJ MPEKnaa 3ajel-
HUIIC J)KUBOTA MAPHUYHUX CTpPaHaKa KUBH Ca MajKOM, KOja ce IpeMa IpOIeHU
OpraHa cTaparebCTBa aKTUBHO aHTaxyje y OpH3H OKO JIeTeTa U y CTamy je 1a
aJICKBaTHO OJTOBOPU Ha akTyeJHe noTpebe ManoierHor nerera. Takobe, cyn
j€ KOHCTaToOBao Ja Majka MMa ojropapajyhe moteHnujaje Jaa IETeTy MpYyKH
OCHOBHY Hery, 0e30elHOCT, eMOIIMOHAIHY TOIUIMHY, CTUMYJIAlHjy, a UMao
je y BHIy W MpPOIEHY OpraHa CTapareshCTBa Ha je NETe EMOTHUBHO IPHBpPIKE-
HHje W BUIIE BE3aHO 33 MajKy, Kao M Jia je 3a JIeTe Mame CTPECHO Jia ce He
u3MerTa u3 JoMahuHCTBA y KOjeM je y MOTIYHOCTH aJanTHpaHo, nMajyhu y
BUY HABEICHO, KA0 M y3pacT JeTeTa, JOCaAalmhe QYHKIMOHNCAHE M MOTH-
BHCAHOCT MajKe 32 BPIICHE POAUTEIHCKOT MpaBa, YHMIHCHUILY [a C MajKOM y
MOPOAUYHOM TOoMahMHCTBY JKUBH cecTpa NETeTa, 3a KOjy je MaJOJIETHO JETe
Takohe M3y3eTHO Be3aHO, OIeHA je ATICNAIMOHOT Ccy/a Ja je IPBOCTENICHH CY/I

37 OxoHvame Opaka win BaHOpadHe 3aje[HHUIIE MPEICTaBJba CTPECAH TPEHYTaK 3a
CBE WIAHOBE MOPOAMIE, a HApOUUTO 3a jeiy. Yecto cy melhycoOHM OgHOCH poauTeha Y
OBHM CHUTyanujama onrtepehieHn KOH(IMKTUMA, KOje HEPETKO MPEeHOoCe Ha Jely. Y TaKBUM
CHUTyalHjama, KOJ JIelle Ce pa3Bhja T3B. KOH(IHUKT JOjaATHOCTH yCIe[ Kora ce jema cyoda-
Bajy ca Temrkohama /ia u3pase CBOje ayTeHTHYHO MHUIIJBEHE O TOME KOM POJMTEIbY XKeje Aa
Oy/ly TIOBEpPCHA Ha BPIICHE POTUTEIHCKOT mpaBa. O OBOME BHIHM Yy OUTYyIH ATEIallMOHOT
cyna y beorpamy ['x2 204/21 on 29. 4. 2021. ronune.
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MPaBWITHO 3aKJBYYHO JIa je Y HajOOJheM WHTEepEeCy MaJIOJIETHOT JieTeTa Jia Oyje
MMOBEPEHO MajIIH.

Jenan on ommyuyjyhux kpuTepujyma NPIIUKOM OICHE Cyma InTa je
Haj0O0JbM MHTEpEC JIeTeTa IPHIIMKOM OTy4rBamba 0 ToMe KoMe fie ce gere mose-
PUTH Ha BPILICHC POAUTEIHCKOT MPaBa HAKOH IIpPEeCcTaHKa 3ajeJHHIE JKUBOTA
poxuTesba, jecte MPUCYCTBO Hacuiba. [1o mpaBmily poauTesb-HACWIIHHK HHje
nogobaH a My Jiete Oyjie IOBEPEHO Ha BpIICHE POJUTEHCKOT MpaBa HAKOH
MpecTaHKa 3ajeJHUIle KUBOTA, OWJIO Jla je ped O Oy WM O Majiu y YI03U
HACHJIHMKA, U 0e3 003upa 1a JH je ped O MapTHEPCKOM HACHJby MIIM aKTUMa
HacuJba KOJU Cc€ HEMOCPEIHO Ipeay3uMajy Haj nenoM.’® C Tum y Besu, cTas
je CylcKe mpakce Jia MOCTOjU Pasiior 3a U3MEHY OJUIYKE O BPIICHY POAUTEIb-
CKOT TIpaBa U O MOBepaBamy AETeTa APYrOM POAUTEIbY U Y OHUM CUTYal[ijama
y KOjMa POJIHUTE/h KOME je MOBEPEHO BPIICHE POJMTEIHCKOI MpaBa 3acHYyje
3aje/IHHIlY KHBOTA Ca HOBHM MApTHEPOM, Y KOjOj JeTe MPHUCYCTBYje HACUIBY.>

3% Ha curyanujy Hacu/ba HAWJIa3MMO y OUIYIM AmenanuoHor cyma y beorpamy
k2 460/21 ox 26. 8. 2021. rogune. Y KOHKPETHOM Cly4ajy, HACHJbE Olla IpeMa JICTEeTy
OmII0 je pasnor 3a M3MEHY OIyKe O BpIICHY POJUTEIHCKOT IIpaBa M TO TaKO Ja Ce JieTe
YMECTO OIly TIOBEpU Ha BpIICHE POAMTEIHCKOT mpaBa mMajuu. Cya je y TOKy AOKa3HOT IO-
CTyIKa yTBPJHO Ja je MaJOJIETHO JieTe OMJIO )KPTBa HAaCHJba CBOTA OLA, Aa je Y IMOPOIULN
ca OIleM MMao 3aJ0BOJFEHE OCHOBHE ITOTpede, alH Ja Cy arpecUBHH M MPETePaHH MCHXO-
JIOIIKY U HACUJIHHU UCIAJU OLA JOTPHHENH Aa JeTe 3aTPakdl 3aIlTHTY U H3MEHY OMIYKE O
BpLICHY POJUTEIHCKOT MpaBa. JleTe je jacHO U3Pa3uiIo XKeJby Ja XKMBU Ca MajKOM, IITO je Y
Haj0oJBEM MHTEpECY JeTeTa. MUIIJbEHhEe OpraHa CcTaparesbcTBa y OBOM CiIydajy OWIo je na
je, umajyhu y BUIy y3pacT M M3jaBy BOJbe JETETa, OMHOC JeTeTa ca POJUTe/bUMa, MOTHBA-
1Mjy 3@ POJUTEILCTBO, HACUIBE KOJEM j& MaJIOJICTHO JIeTe OMIIO U3JIOKEHO JOK j€ JKHBEJIO ca
OLleM, HEeTIPHUXBaTamke OJTOBOPHOCTH OIa, Kao U JIa je Jocajallbyi OopaBak AeTera y Hopo-
JMIM MajKe a0 MO3UTHBHE Pe3ylTare, y MHTEpPecy MaJOJIETHOT AeTera aa Oyle MOoBepeH
MajIy Ha CaMOCTaJIHO BPIICHE POANTEIHCKOT IIpaBa, a J1a KOHTAKTe JieTeTa U oua He Tpeda
orpannyaBaté U yTBphuBary, Beh ma he ommyky o HauMHY M MECTy HUXOBOT OJp)KaBamba
JIOHETH MaJoJIeTHO JeTe Kaaa ce Oyae ocehano cnpemHuM, Oyayhu fa cy jour mpucyTHe
MOCIIEANIIE TPETPIUBEHOT HACUIba.

Ca npyre crtpane, y omaynu Amnenanuonor cyna y beorpaxy I'w2 451/21 ox 2. 9.
2021. roguHe HacuJbE O@ MpeMa Majid, U TO MCUXOJOMKO U (HU3NYKO HACUIBE, OMIH Cy
o/uTydyjyhu KpUTepujyM IOpel OCTaIUX KPUTEepHjyMa Koje je Cyl YBaKHO, Ja ce AeTe I0-
BEPU HA CaMOCTAJIHO BPIIEHE POAUTEIHCKOT TIPAaBa MajIlH.

3 OBo je 61O pa3ior 3a U3MEHY OMLITyKe O BPILICHY POAUTE/HCKOT MPaBa y OMIYLH
Amnenanonor cyna y beorpany I'x2 230/21 onx 27. 5. 2021. ronuHe. Y KOHKPETHOM CITy-
4ajy, MaTepHjaTHO 3aTl0CTaBJbamke, JaBame AETeTy Ja Iieja MOopHO (uiMoBe, Tepame Je-
TeTa Jia CIaBa y MCTOM KPEBETy ca MajKOM M HEHMM HOBUM IIAPTHEPOM, HPUCYCTBO AETETa
HETIPIMEPEHOM CEKCYaJIHOM IMOHAIamy W (U3UIKOM M BepOaHOM Hacuiby m3Mely mux,
TIpeMa CTaBy Cy/a MPeACTaBIba IICHXOJIONIKO 3aHEMapUBALE U 37T0CTABIbAME IETETa.
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Ca npyre cTpaHe, MaTepHjaHH Pa3lo3d U MUMOBHHCKE NPIIIUKE POIH-
TeJba HUCY omyuyjyhu dakTop 3a yrBphuBame 1a v je y Haj0osbeM HHTEpecy
JeTeTa a OHO Oyze MOBepeHO Majiu win oIry.*

Taxole, y cyAcKoj TpakcH je jaCHO M3paXkKeH CTaB Ja j& BPIICHE POIH-
TEJHCKOT MPaBa y HHTEPECY IETEeTa, Kao U Ja HajOOJbU HHTEPEC JeTETa MPETEKE
HaJa noTpedaMa CBHUX Ipyrux juia. Yak ¥ oapiKaBame JIHYHUX OJHOCA MOXKE
Ce OCTBapUBATU CaMO Y KOHTEKCTY HajOOJher MHTEpeca JeTeTa, KOjUM je CYI
YBEK JIy’KaH Jla c€ PYKOBOJU y cMHCITy 4. 266, cT. 1. [TopoauuHor 3akoHa u
ui. 3. KonBenuyje o npaBuma jaerera.*!

3AK/bYYAK

[IpuHumn HajOoJber MHTEpECA AETeTa je IPaBHU CTaHAAp/, jeJlHa OMIITa
HOpMa, 10 KOjy TpeOa MmojiBecTH KOHKPETHE CUTyaluje, TyMauehu oBaj pyKo-
Bonchu mpurnun. To 3Ha4M ma mpuHIMI HAjOOJBET MHTEpEca JIETEeTa, HaKo
HeozpeleH, umak HUje TMPOHM3BOJFHO INOCTABJBCH KOHICNT, Beh ce y cBakoMm
KOHKPETHOM CJIy4ajy yTBphyje 1mira mpencrtaBiba HajOOJbH HHTEpEC JeTeTa
MIPUMEHOM YHaIpe. Ne(UHUCAaHUX 00jeKTUBHUX KpUTepujyMa. OBH KPUTEPH-
JYMH ITOCTaBJbEHH Cy O cTpaHe KomuTera 3a mpaBa gerera y okBupy Ommrrer
komeHTapa Op. 14(2013) na mpaBo zmeTeTa Ja HEroB HAjOOJBM MHTEpEC Oye
MPBEHCTBEHO y3eT y 003up.*

4V ToM cMHCIy Kao NpUMEP BHIM OmIyKe ArmenanuoHor cyga y beorpamy
&2 338/21 ox 23. 9. 2021. romune, I'x2 288/21 ox 10. 6. 2021. rogua u I'x2 176/21 ox
9. 4.2021. rogune.

4 Bugu omyky Amnenanuosnor cyaa y Hosom Cany k2 377/17 ox 25. 7. 2017.
rofuHe. Y KOHKPETHOM CIy4ajy, CY/ je OMJIyYHBAO O 3aXTeBy OJNMCKHX CPOJHUKA JeTeTa
— 0abe M TeTKe AeTeTa MO MajIyl Koja je MPEeMUHYNa, Ha OJp)XKaBame JUYHHUX OJHOCA ca
nereroM. Cyzl je y 0BOj OUTYIIM MCKa3a0 CTaB Jia je y MUTamy MPaBO Ha MOIITOBAE MPHU-
BaTHOT )KMBOTA, C jeIHE CTPaHE JICTETOBOI Old KOjH CaMOCTAJIHO BPIIN POJHUTEIHCKO Mpa-
BO, a ¢ Jipyre cTpaHe 0abe M TeTKe Koje UCTHYY 3aXTEB 3a OJprKaBarbe JMYHHUX OHOCA Ca
MAaJIOJIETHOM YHYKOM OJJHOCHO CECTPHUYMHOM, TaKaB 3aXTeB 3aaupe y cdepy MouToBama
IpaBa Ha MOPOJWYHMU JKHBOT JIMIIA TIpeMa KoMe je 3axTeB ycMepeH. OBaj cyko0 je moryhe
pa3pelmTy jeJHHO MPOLEHOM HajOoJber MHTepeca JIeTeTa, MPH YeMy MpOoIieHa Mopa OUTH
cBeoOyxBarHa. Cyz je y 00pasiioxemy CBOje OMIyKe U3pa3Uo CTaB Ja MaJIOJETHA Jiela Yuja
je Majka mpeMuHyJa UMajy mpaso 1a nocehyjy meH rpod, mpaBo J1a ce MOMTYje ycIioMeHa
Ha BUXOBY MajKy, IPaBO Ha MUjeTeT u agupManujy Tor mpasa, o yeMy Tpeba BOAUTH pady-
Ha. Y TaKkBUM CHTyalHjaMa I'yOHTaK Jiene je HeMepJbUB, a HHTepecuMa Jiele Ty)KHU Cy 1a
ce pyKoBoze CBH, 0e3 003Hpa Ha MOCTOjale CBEHTYATHUX MeljycoOHuX cykoOa.

42 General comment No. 14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, nocTynHo Ha:
https://www.refworld.org/docid/51a84b5e4.html, mpuctymsseno: 1. 9. 2021. rogune.
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KomuTeT 3a mpaBa jerera je ykaszao Ja, Kajia ce OBH 00jeKTHUBHH KpPHUTE-
pujymu oapel)yjy, Kpajiuu b BBUX0BE TpUMeHe Ouhe Ja ce ocurypa moTinyHo
U e(eKTUBHO YXKHMBamE MMpaBa Koja cy rapantoBaHa KOHBEHIMjOM O mpaBUMa
nerera.” Crora je mpenopyka Komurera 3a mpasa jeTeTa 1a, IPUIHKOM OIpe-
hema HajOOJBET MHTEpECA JIETeTa, EJIEMEHTH KOjU UMajy OUTH y3eTH y 003up
Cy: MHIUBCH-E JETeTa, HICHTUTET IeTeTa (MPpHU YeMy CYy CIIEMEHTH Hhero-
BOT HJICHTUTETA TIOJ JETETa, HhEeroBa CEKCyallHa OpHjeHTAaldja, HAIlMOHATHO
MOPEKJIO, PElIUThja U YBEpeHa, KYATYPHH HICHTHUTET, JIUYHOCT), OYyBabE
MOPOJIMYHOT OKPYXKEeHha U YCIOCTABJLCHUX MOPOIUYHHUX Be3a, Opura 3amTura
1 0e30eTHOCT JIeTeTa, CUTyallHje PAalBUBOCTH (IIPUITATHOCT MABUHCKO] TPYIIH,
MHBATUANTET, W30ETIINIa WIIH TpPakKWiIall a3wia, JXKPTBAa 3JI0CTaBJbama, JETE
VIMIIE U CIL.), IPaBO AETeTa Ha 3IpaBJbe, IPABO JETETa HAa 00Pa30BAKE U CIL.

VY npakcu cynoBa Penybnuke CpOuje HaBeleHU KPUTEPHUJYMH Cy IIpe-
MO3HATH U yBaXkeHH, nako [lopognunm 3axon Penmy6Omuke CpOuje He cagpxu
JneUHUIM]Y TPUHIMIA HajOOJbeT MHTEpeca JeTeTa, HUTH KPUTEpHjyMe Ha
OCHOBY KOJHX C€ Y CBAKOM KOHKPETHOM CIIy4ajy MpOICHhY]je IITa MPeCTaBba
HajOoospu mHTEpec nerera. C TUM y Be3w, cMarpamo jaa he moctojehe neja-
cHohe y oBOj oOmactu OUTH TpeBlajaHe JOHOLIEHEM 3aKOoHa O IMpaBUMa
Jerera W 3alITUTHUKY IpaBa JeTeTa, UMajyhu y BHAy Ja HAIpT HaBEICHOT
MPOITKCa CaJaPKU jacHO JAcPUHHCAHE KPUTEPHjyMe Ha OCHOBY KOjUX OW OHHU
KOjH JIOHOCE OJNTyKe KOje ce THUY Jelle MPOICHUBAIN IITA je Y FlhUXOBOM Haj-
00JbeM HHTEpECY.

JIMTEPATYPA

Archard, D., Skivenes, M. (2009). Balancing a Child’s Best Interests and a Child’s
Views. International Journal of Children’s Rights, 17 (2009), 1-21.

Brnamkosuh, B. (2017). IIpaBo gereta Ha MUILBEHEC M HAjOOJBM MHTEPEC JETETa ca
TeXHUIITeM Ha TpucTyny Komurera 3a mpasa aetera. 36opnux padosa Ilpaénoz
Gaxyninewia y Huwy, 75 (LVI), 183-202.

Zermatten, J. The best interest of the Child — Literal Analysis, Function, and
Implementation, 2. Jloctynuo Ha https://www.childsrights.org/documents/publica
tions/wr/wr_best-interest-child2009.pdf

Jouh-IIpnaunosuh, O. (2020). “Protection of the Rights of the Child within the
Human Rights System and the National Framework®. Thematic Proceeding of
X International Scientific Conference ,,Archibald Reiss Days*, Novemer 18-19,

* General comment No. 14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, noctynHo
Ha: https://www.refworld.org/docid/51a84b5e4.html, npucrymmseno: 1. 9. 2021. roxune,
para. 51.

1098



Jb. Muxajnosuh, Kpuitiepujymu 3a tipoyeny Hajoomes unitiepeca..., crp. 1083—1100.

Vol. 10 No/ (2020). Belgrade: University of Criminal Investigation and Police
Studies, 35-45.

Munytunosuh, Jb. (2018). Munubeme nereta Kao KpUTepujym 3a yTBphuBame Hajoo-
JbeT mHTEpeca aerera. [lopoduynu 3axkon — 0eanaecili Zoouna iocie. beorpan:
ITpaBuu ¢axynarer YHuoHn, 143-165.

Merpyummh, H. (2006). IIpaBo nerera Ha cI000THO U3pa’kaBambe MUIIBEHA Y HOBOM
noporuaHoM TipaBy Peryonuke CpOuje. Hogumne y iopoouuHom 3aKoH00a8Ciugy.
IIpaBuu ¢axynrer YHusep3urera y Humry, 99-118.

Sloth-Nielsen, J., Liefaard, T. (2016). The United Nations Convention on the Rights of
the Child: Taking Stock After 25 Years and Looking Ahead. Leiden.

Takacs, N. (2021). The threefold concept of the best interests of the child in the
immigration case law of the ECtHR. Hungarian Journal of Legal Studies, 62
(2021) 1, 96-114.

IIpaBau nponucu

Jexnapanja YH o mnpaBuma gaerera, aoctynHo Ha: https://cpd.org.rs/wp-content/
uploads/2017/11/1959-Declaration-of-the-Rights-of-the-Child.pdf, npucrynseno:
1. 11. 2022. ronune.

Konsenrmja YH o enuMHHHCamy CBHX OOJNUKA IMCKPUMHHAIIM]E XKEHA, JOCTYITHO
Ha: https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-
elimination-all-forms-discrimination-against-women, npuctyrbeno: 1. 11. 2022.
TOJIMHE.

Konsennuja YH o npaBuMa jietera, JOCTYITHO Ha CHIVICCKOM je3WKy Ha: https://www.
ohchr.org/en/professionalinterest/pages/crc.aspx, mnpuctymsbeno: 1. 11. 2022.
TOJIMHE.

Hanpr 3akona o mpaBuMa Jerera W 3alITHTHHKY IpaBa JeTeTa, JOCTYIHO Ha: https://
www.paragraf.rs/dnevne-vesti/070619/070619-vest15.html, npucrynsseno: 5. 9.
2021. rongune.

IMoponuunu 3akon Penyomuke Cpouje, Cnyorcoenu Znacnux PC, 6p. 18/2005, 72/2011.
— ap. 3aKkoH u 6/2015.

Pesonyuuja I'enepanne ckynmtuae YH 6p. 50/155. on 21. 12. 1995. roaune, 10CTyHO
Ha: https://www.ohchr.org/en/professionalinterest/pages/crc.aspX, IPHUCTYIUBEHO:
29.12. 2021. ronune.

General comment No. 14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, no-
crynHo Ha: https://www.refworld.org/docid/51a84b5e4.html, npuctyrsbeno: 1. 9.
2021. ronune.

Cyacka npakca

Onnyka Anenaunonor cyna y Hosom Cany w2 377/17. ox 25. 7. 2017. ronuse;
Onnyka Anenaunonor cyna y Hosom Cany I'x2 401/17. ox 10. 8. 2017. roguse;
Opnnyka Anenaunonor cyna y HoBom camy I'x2 285/21. on 2. 7. 2021. ronuHe;
Opnnyka AnenaunoHor cyna y beorpany I'x2 493/21. ox 15. 9. 2021. roause;

1099



Tachux Adeoxaiticke komope Bojeooune, 0p. 3/2023.

Onnyka Anenaunuonor cyna y beorpamy I'x2 204/21. o 29. 4. 2021. roause;
Onnyka Anenanuonor cymaa y beorpany I'x2 653/21. on 8. 12. 2021. roause;
Onnyka Anenanuonor cyiaa y beorpany I'x2 460/21. ox 26. 8. 2021. roause;
Onnyka Anenanuonor cyfaa y beorpaay k2 451/21. o 2. 9. 2021. ronuse;
Onnyka Amenanuosor cyfaa y beorpamy 'x2 230/21. ox 27. 5. 2021. ronune;
Onyka Anenanuosor cyna y beorpany I'x2 338/21. ox 23. 9. 2021. roaune;,
Omyka AnenanuoHnor cyna y beorpany I'x2 288/21. ox 10. 6. 2021. roaune;
Onnyka AnenaunoHnor cyna y beorpany T2 176/21. on 9. 4. 2021. ronuse;
Opnnyka Anenaunonor cyna y Humry I'x2 444/2016. ox 20. 10. 2016. roaune;
Onnyka Anenaunonor cyna y Humry 28 I'x 2. 6p. 313/17. ox 30. 8. 2017. ronuHe;
Onnyka Anenaunonor cyna y Humy I'x2. 205/2018. ox 16. 5. 2018. roaune;
Onnyka AnenaunoHor cyna y beorpany I'x2 382/21. on 14. 7. 2021. roaune;
Onnyka AnenaunoHor cyaa y beorpany I'x2 430/21. on 18. 8. 2021. roaune.

1100



Original Scientific Article
DOI: 10.5937/gakv95-41208
UDC 341.231.14-053.2(497.11)

Ljubica Mihajlovic
Basic Court in Ni§, Faculty of Law in Ni$§
ORCid: 0009-0005-3620-9812

CRITERIA FOR ASSESSING THE BEST INTERESTS
OF THE CHILD IN PROCEEDINGS
FOR THE PROTECTION OF CHILDREN’S RIGHTS*"

ABSTRACT: The principle of the best interests of the child is
one of the four fundamental guiding principles underlying the sys-
tem for the protection of children’s rights under the auspices of
the United Nations and the Convention on the Rights of the Child
(CRC). It constitutes a general principle, a flexible concept/term to
which legal practitioners attribute specific meaning in each unique
case. The Family Law of the Republic of Serbia and the Convention
on the Rights of the Child both lack a definition of this princi-
ple, leaving ample room for assessing the child’s best interests in
concreto, i.e., in the scope of a specific case. In this regard, legal
practitioners find valuable guidance in General Comment No. 14
(2013) by the Committee on the Rights of the Child, which clarifies
the concept of the child’s best interests. This document establishes
objective criteria as guiding principles all decision-makers should
adhere to in in matters concerning children. In addition to examin-
ing the prevalent perspectives within legal theory and regulations
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will also explore predominant viewpoints found in the judicial prac-
tice within the legal system of the Republic of Serbia in this domain.

Keywords: the principle of the best interests of the child, objec-
tive criteria, legal proceeding

INTRODUCTION

The principle of the best interests of the child stands as one of the most
significant principles in the field of children’s rights. It could be argued that
this principle forms the foundation for the entire theory of children’s rights,
subsequently shaping legislative and judicial practices in this domain. As one
of the most significant principles, the principle of the best interests of the child
is proclaimed by the provision of Article 3, paragraph 1 of the Convention on
the Rights of the Child (in the following text: CRC).* This provision stipulates
that in all actions concerning children, whether by public or private social wel-
fare institutions, courts of law, administrative authorities, or legislative bodies,

4 The Convention on the Rights of the Child, adopted by the United Nations Gen-
eral Assembly through Resolution No. 44/25 on November 20, 1989, stands as an interna-
tionally recognized document with the broadest ratification. Today, all countries worldwide,
with the exception of the United States — although a signatory to the CRC - have ratified
this international legal document. In that sense, it serves as the "constitution" for children's
rights. The Convention on the Rights of the Child is available in English at: https://www.
ohchr.org/en/professionalinterest/pages/crc.aspx; Accessed: 1. 11. 2022. In the following
text: CRC. The day the CRC was adopted, November 20, was officially declared as World
Children's Day in 1990. Source: https://www.un.org/en/observances/world-childrens-day;
Accessed: 1. 11. 2022. The CRC is not the first document to develop the principle of the
best interests of the child. This principle is enshrined in Principle 2 of the UN Declara-
tion on the Rights of the Child from 1959, while the first international treaty containing
this principle is the UN Convention on the Elimination of All Forms of Discrimination
Against Women. However, while these documents make reference to this principle, they at-
tribute to it fundamentally different meanings and qualities. The 1959 Declaration mentions
the best interests of the child in only two specific contexts. According to the provisions
of this document, the best interests of the child should be the paramount consideration in
"making laws" that enable the child to "develop physically, mentally, morally, spiritually,
and socially" (Principle 2). Moreover, parents and other caretakers responsible for a child's
upbringing are mandated to prioritize the child's interests as a guiding principle (Principle
7). The Declaration on the Rights of the Child was adopted by the United Nations General
Assembly through Resolution 1386(XIV) on November 20, 1959.

The Declaration on the Rights of the Child is available at: https://cpd.org.rs/wp-
content/uploads/2017/11/1959-Declaration-of-the-Rights-of-the-Child.pdf; Accessed: 1. 11.
2022.

The UN Convention on the Elimination of All Forms of Discrimination against
Women is available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/con-
vention-elimination-all-forms-discrimination-against-women; Accessed: 1. 11. 2022.
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the best interests of the child shall take precedence and be a primary consid-
eration.*® It constitutes one of the four fundamental principles upon which the
CRC is grounded,*” and has a threefold nature*® as it, according to the CRC,
simultaneously embodies a child’s right, the principle of the CRC, and a pro-
cedural rule.® This principle is also explicitly included in other individual
provisions of the CRC.*® One of the crucial features of the principle of the
child’s best interests, when discussed as a child’s right, is its self-executing
character,’! according to the stance articulated by the CRC.>? This implies that

4 According to the CRC, the "Principle of the best interests of the child" serves
as the guiding principle in all legal matters pertaining to children, irrespective of wheth-
er these actions are undertaken by parents, guardians, social or state institutions, courts,
or administrative authorities. This principle finds its roots in the revised text of the 1979
draft CRC, articulated by the working group responsible for its development and submitted
by the government of Poland. Source: Sloth-Nielsen, J., Liefaard, T. (2016). The United
Nations Convention on the Rights of the Child: Taking Stock After 25 Years and Looking
Ahead. Leiden, 63.

47 Alongside the child’s right to life, survival, and development (Article 6 of the
CRC), the right to non-discrimination (Article 2 of the CRC) and the child’s right to ex-
press his or her views freely (Article 12 of the CRC).

“ For more insights on the threefold nature of the principle of the best interests of
the child, refer to Takéacs, N. (2021). The threefold concept of the best interests of the child
in the immigration case law of the ECtHR. Hungarian Journal of Legal Studies, 62 (1), pp.
96-114.

4 General Comment No. 14 (2013) of the Committee on the Right of the Child,
para. 6. Available at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G13/441/89/PDF/
G1344189.pdf?OpenElement. Accessed on: 3. 10. 2022. ronune.

3% For more insights on this matter, refer to provisions of Article 9, Article 18, Arti-
cle 20, and Article 21 of the Convention on the Rights of the Child (CRC).

1 Takacs, N. (2021). The threefold concept of the best interests of the child in the
immigration case law of the ECtHR. Hungarian Journal of Legal Studies, 62 (1), p. 99.

32 The Committee on the Rights of the Child, serves as the treaty body established
by the provisions of Articles 43—45 of the CRC. Its primary function is to oversee the reali-
zation and protection of children's rights guaranteed by this international legal document.
Initially composed of ten experts of high moral standing and recognized competence in the
field of children's rights (Article 43, item 2 of the CRC), the Committee on the Rights of
the Child currently consists of eighteen experts. The membership of this body was expand-
ed through the United Nations General Assembly Resolution No. 50/155 on December 21,
1995. This amendment to Article 43, item 2, of the Convention on the Rights of the Child
(CRC) replaced the term "ten" in the aforementioned provision with "eighteen." In this
manner, the number of experts comprising the Committee on the Rights of the Child was
increased. This decision was warranted by acknowledging the pivotal role of the Commit-
tee in overseeing the adherence to the CRC by state parties. At that time, this international
treaty had garnered 182 ratifications. The amendment outlined in Resolution No. 50/155,
dated December 21, 1995, came into effect on November 18, 2002, having been accepted
by two-thirds of the contracting parties (128 out of 191 countries). Available at: https:/
www.ohchr.org/en/professionalinterest/pages/crc.aspx. Accessed: 29. 12. 2021. United
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the principle of the best interests of the child is directly applicable, allowing
judges and other participants to invoke it in legal proceedings.” The principle
of the best interests of the child, viewed as a procedural rule, entails an obli-
gation for public authorities making decisions directly or indirectly affecting
children to assess the impact of their decisions on the child from the perspec-
tive of the child’s best interests. In this context, the rationale for any decision
concerning children should include an explanation of how the child’s rights
have been honored, what has been identified as the child’s best interests, based
on which criteria, and so forth.* The third aspect of the principle assumes the
role of a fundamental, interpretative principle, used in instances when a legal
provision is open to more than one interpretation and necessitates determining
the interpretation that most effectively serves the child’s best interests. *°

Thus, the principle of the best interests of the child serves as an umbrella
term with the goal of ensuring the well-being of the child. All other provisions
of the CRC should be interpreted in harmony with this principle.

Criteria for determining the best interests of the child

The principle of the best interests of the child represents the cornerstone
of the CRC?*¢ and is a unique concept in International Human Rights Law.*’ It
constitutes a legal standard, a complex concept that is flexible and adaptable,
and should be adjusted and defined individually according to the specific situa-
tion of the child or children concerned, taking their personal context, situation,
and needs into consideration.

Nations General Assembly No. 50/155 from December 21, 1995, is available at: https://
undocs.org/en/A/RES/50/155, Accessed on: 29. 12. 2021. Information about current and
former members of the Committee on the Rights of the Child, along with their professional
biographies, is available at: https://ohchr.org/EN/HRBodies/CRC/Pages/Membership.aspx,
Accessed: 29. 12. 2021.

53 General Comment No. 14 (2013) by the Committee on the Rights of the Child,
para. 6a. This standpoint is brought into question in states adhering to the so-called dual-
istic principle of the relationship between national and international law, which entails the
integration of internationally signed and ratified treaties into the national legal framework
through the enactment of domestic laws.

5 Takacs, N. (2021). The threefold concept of the best interests of the child in the
immigration case law of the ECtHR. Hungarian Journal of Legal Studies, 62 (1), pp. 96—
114, 100.

55 Ibid.

3¢ Sloth-Nielsen, J., Liefaard, T. (2016). The United Nations Convention on the
Rights of the Child: Taking Stock After 25 Years and Looking Ahead. Leiden, 63.

37 Ibid.
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This broad definition of the best interests of the child simplifies the
position of decision-makers in matters concerning children. It encompasses
diverse life situations, providing decision-makers with a wide scope for discre-
tionary judgment. However, at the same time, it also highlights the absence of
clear guidelines on what precisely constitutes the child’s best interests. While
such formulation of the principle was necessary, given the boundless creativity
inherent in daily life and the imperative to protect the rights and interests of
children universally, it was equally essential to offer guidelines, primarily for
judges but also for other individuals working with and for children, to deter-
mine the best interests of the child in each specific case and prevent decisions
from adopting an arbitrary nature.

In this regard, the CRC, in fulfilling its interpretative role, identified
key elements for determining the best interests of the child in individual
cases. These elements are outlined within General Comment No. 14 (2013).%8
According to the stance of the CRC, the criteria for assessing and determining
what constitutes the best interests of the child in a specific case are as follows:

“The child’s views; the child’s identity including characteristics such as
sex, sexual orientation, national origin, religion and beliefs, cultural identity,
personality; preservation of the family environment and maintaining relations,
which implies that the separation should only occur as a last resort measure, as
when the child is in danger of experiencing imminent harm or when otherwise
necessary, where economic reasons cannot be a justification for separating a
child from his or her parents; care, protection and safety of the child; situation
of vulnerabilityy, such as disability, belonging to a minority group, being a
refugee or asylum seeker, victim of abuse, living in a street situation, etc.; the
child’s right to health; the child’s right to education.”’

Given the diverse criteria, balancing each of the abovementioned ele-
ments is crucial when determining the child’s best interests in a particular
case. It should be noted that the fundamental objective in determining the best
interests of the child is the full and effective realization of all rights guaranteed
by the CRC.%® Decision-makers, when determining the child’s best interests,
should also bear in mind that the child’s capabilities will evolve. Decision-
makers should, therefore, consider measures that can be periodically revised or
adjusted accordingly instead of making definitive and irreversible decisions.®!

% General Comment No. 14 (2013) by the Committee on the Rights of the Child,
para. 32. Available at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G13/441/89/
PDF/G1344189.pdf?OpenElement. Accessed on: 1. 11. 2022.

% General Comment No. 14 (2013) by the Committee on the Rights of the Child,
paras. 53-79.

8 Ibid.

¢ Ibid, para. 84.
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In addition to the general criteria for assessing the child’s best interests,
the CRC has also established procedural safeguards for implementing this
principle. According to the CRC, these include: the right of the child to express
his or her views; establishment of facts (facts and information relevant to a
particular case must be obtained by well-trained professionals to draw up all
the elements necessary for assessing the child’s best interests); time perception
(the passing of time is not perceived in the same way by children and adults).

The stance of the CRC is that postponing or protracting decision-making
has notably adverse effects on children who are still in development. There-
fore, it is advisable that proceedings involving decisions impacting children
be prioritized and carried out as expeditiously as possible. Decisions made
in these proceedings should be subject to periodic review at reasonable inter-
vals, aligning with the child’s development and capacity to form and articulate
opinions on matters concerning them. Decisions concerning children should
be made by professionals trained in child psychology, child development, and
other relevant human and social development fields, with experience in work-
ing with children, who will consider the information received objectively. As
far as possible, a multidisciplinary team of professionals should be involved
in assessing the child’s best interests; the child should receive proper legal
representation before the court and equivalent legal bodies; legal reasoning
(any decision concerning the child or children must be motivated, justified and
explained; if the decision differs from the views of the child, the reason for
that should be clearly stated; all decisions must be explicitly specified, instead
of generalized); established mechanisms to review or revise decisions.®

Given the above, we can conclude that there are diverse criteria for
determining the child’s best interests in each unique case. Therefore, it is up
to the decision-maker to identify, within a particular case, which criteria or set
of criteria to consider and attribute decisive significance. In this regard, the
prevailing significance of one criterion over another is subject to interpreta-
tion, which is inherently subjective. Hence, in addition to the initial challenge
of the vague nature of the principle of the best interests of the child as a legal
standard, disregarded in establishing objective criteria for assessing the child’s
best interests, another question arises: From the multiple objectively defined
criteria, which one will the decision-maker base their decision on? The cru-
cial matter is, therefore, how the decision-maker will choose to apply one or
more criteria. Given that there is no formally established hierarchy among the
outlined objective criteria for evaluating the child’s best interests, we believe
that it is the responsibility of the decision-maker, notably the judge, to provide

62 General Comment No. 14 (2013) by the Committee on the Rights of the Child,
paras. 85-98.
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ample, clear, and persuasive justifications in the rationale of their decision,
particularly in situations where various criteria compete or conflict, clarifying
why a specific criterion is given precedence over others.

In literature, there is often a reference to the potential conflict between
the principle of the best interests of the child and the child’s right to express
his or her views freely and due weight given to said views in all matters affect-
ing the child. It is emphasized that due attention should be given to the child’s
views in accordance with their age and maturity, a right guaranteed by Article
12 of the CRC.% Thus, this theory raises the question of whether these two
rights or principles are in conflict or complementary to each other.*

Furthermore, applying these principles implies that the child’s views will
be considered even when determining the child’s best interests. On the other
hand, the child’s opinion will be heard, given due attention, and respected to
the extent that it is in the best interests of the child.%> Archard and Skivenes
argue that conflict arises due to the principle of the best interests of the child
being based on the assumption that the adults are the ones who should deter-
mine what is in the child’s best interest in a given situation. On the other hand,

% The child’s right to express his or her views freely and participate, as guaranteed
by Article 12 of the CRC, constitutes yet another fundamental principle among the four
foundational pillars that underpin the protective framework established by the CRC. In lit-
erature, these two rights are recognized as the most significant within the spectrum of chil-
dren's rights. See: Archard, D., Skivenes, M. (2009). Balancing a Child’s Best Interests and
a Child’s Views. International Journal of Children’s Rights, 17 (2009), 1-21.

¢ Zermatten, J. The best interest of the Child — Literal Analysis, Function and Im-
plementation, p. 2. Available at: https://www.childsrights.org/documents/publications/wr/
wr_best-interest-child2009.pdf

¢ Indications of this idea can also be found in General Comment No. 14 (2013),
para. 44. For further insights into determining the child's best interests based on the child's
perspective, refer to the work of Milutinovié, Lj. (2018). Misljenje deteta kao kriterijum za
utvrdivanje najboljeg interesa deteta. Porodicni zakon — dvanaest godina posle. Belgrade:
Union University School of Law, 150. In the paper, the author references a legal case where
the plaintiff sought to affirm the rights of minor children to freely express their preferences
regarding living arrangements, school attendance, and the nature of relationships with a
non-custodial parent. The defendants, the social welfare center, and the other parent are
obliged to respect these rights. The objective was to demonstrate that the opinion of the so-
cial welfare center contradicted the best interests of the minor children, thereby infringing
upon their fundamental rights. Additionally, the request aimed to implement a temporary
measure to halt the execution of a prior court-ordered temporary measure in another case
related to the exercise of parental rights. The court dismissed such a lawsuit through a deci-
sion, deeming it inadmissible in accordance with art. 194, para. 1, of the Civil Procedure
Law. It concluded that the request was impermissible, as it sought the determination of a
factual circumstance, not the existence or non-existence of a legal right or legal relation-
ship. The appellate court affirmed the decision of the basic (first-instance) court. (Basic
Court in Smederevo, P2 55/16).
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the child’s right to respect for their views implies that the child has the right to
voice their opinion and, ultimately, decide what is in their best interest.%

In this context, Professor Vlaskovi¢ offers an intriguing viewpoint, argu-
ing that the child’s best interests have undergone an internal transformation.
This transformation is attributed to the infiltration of participatory elements
within the concept of the best interests of the child, coupled with the concur-
rent suppression of paternalistic influences that have historically shaped the
content of this principle.®’” We could largely agree with this assertion, advocat-
ing for the subtle precedence to be given to the principle of the best interests
of the child, which may not always coincide with the child’s perspective and
views on what is best for them.

We also consider Professor Petru$i¢’s viewpoint acceptable, empha-
sizing that the child’s perspective is the paramount criterion for determining
their best interest. However, in instances where the identified best interest of
the child does not align with the child’s opinion, the decision on such matters
should be distinctly justified.®®

THE BEST INTERESTS OF THE CHILD
IN DOMESTIC COURT PRACTICE

Courts are tasked with the fundamental responsibility of identifying the
child’s best interests in all proceedings concerning the realization and protec-
tion of children’s rights. In this regard, domestic courts refer to Article 6 of
the Family Law, emphasizing the duty of everyone involved to be guided by
the child’s best interest in all activities concerning children.® These pertain to
particular urgent and time-sensitive proceedings,”” where the court can ascer-
tain facts, even those not disputed between the litigating parties. The court is
authorized to independently investigate facts neither party has presented (the
investigative principle).”!

% Archard, D., Skivenes, M. (2009). Balancing a Child’s Best Interests and a Child’s
Views. International Journal of Children's Rights, 17 (2009), 2.

97 Vlaskovié, V. (2017). Pravo deteta na mi$ljenje i najbolji interes deteta sa teziStem
na pristupu Komiteta za prava deteta. Collection of Papers of the Faculty of Law in Nis,
75(LVI), 197.

% See more at: Petrusi¢, N. (2006). Pravo deteta na slobodno izrazavanje misljenja
u novom porodicnom pravu Republike Srbije. Novine u porodicnom zakonodavstvu. Ni§:
Faculty of Law, University of Ni§, 99-118.

% Art. 6, para. 1 of the Family Law of the Republic of Serbia.

0 Art. 269 of the Family Law of the Republic of Serbia.

"I Art. 205 of the Family Law of the Republic of Serbia.
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A recognized shortcoming of the existing legal framework in this
domain lies in the fact that Family Law fails to explicitly define criteria based
on which the court shall determine what constitutes the best interest of the
child in each specific case. This observation holds notable weight, given that
the specified criteria are not explicitly articulated in the provisions of the
CRC, either. Moreover, when deciding on matters concerning children, judges
refrain from invoking the views outlined by the CRC in its general comments.

The provision of Article 2, paragraph 1, item 5 of the Draft Law on the
Rights of the Child and the Protector of the Rights of the Child institutes,
among its objectives, the establishment of unified criteria and standards for
realizing the best interests of the child in all areas of a child’s life and develop-
ment and creating conditions for their implementation.” Article 12 of the Draft
specifies that in all actions concerning children and decisions made in connec-
tion with children, public authorities, legal entities, and natural persons are
obligated to act guided by the best interests of the child (para. 1). In determin-
ing the best interests of the child, public authorities, legal entities and natural
persons are obliged to determine the child’s opinion/views and pay due atten-
tion to it, taking into account the child’s age and maturity (para. 2). Paragraph
3 of the same Article defines the criteria for determining the child’s best inter-
est, specifying that the best interests of the child are determined based on: 1.
the child’s rights as stipulated by this law, the CRC, and other ratified interna-
tional treaties, along with the practices of international institutions overseeing
the implementation of human and children’s rights; 2. the child’s gender, age,
individual characteristics, past experiences, and life circumstances; 3. the need
for physical, cognitive, emotional, and social development and protection of
the child’s life and health; 4. the necessity to ensure the child’s safety; 5. the
significance of maintaining stability, continuity in relationships with parents,
family, and the environment of origin or residence, considering the child’s
surroundings and way of life; 6. the quality of the child’s relationship with
a parent or another individual and the immediate and long-term effects of
maintaining that relationship; 7. the need to preserve family ties, particularly

2 Art. 2, para. 1, item 5 of the draft of the Law on the Rights of the Child and
the Protector of the Rights of the Child. Available at: https://www.paragraf.rs/dnevne-
vesti/070619/070619-vest15.html, Accessed: 5. 9. 2021.

Interestingly, some authors are pessimistic regarding the perceived significance of
the existing draft of the Law on the Rights of the Child and the Protector of the Rights of
the Child. They argue that the legislative solutions it introduces are inadequate and fail to
introduce novel protective mechanisms compared to the current Family Law. More infor-
mation can be found in: Jovi¢-Prlainovi¢, O. (2020). Protection of the Rights of the Child
within the Human Rights System and the National Framework. Thematic Proceeding of
X International Scientific Conference “Archibald Reiss Days”, November 18-19, Vol. 10
No/. Belgrade: University of Criminal Investigation and Police Studies, 35-45.
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relationships with siblings; 8. the child’s cultural, racial, ethnic, linguistic, and
religious affiliations or heritage; 9. respect for the child’s perception of time
and acknowledgment of the repercussions of unjustified delays in decision-
making on the child; 10. other circumstances, individual characteristics, and
conditions that may impact the child’s well-being. Paragraph 4 specifies that
public authorities are obliged to establish unique standards for assessing and
determining the child’s best interests in their respective areas of competence.
Paragraph 5 stipulates that when determining the child’s best interests, public
authorities, legal entities, and natural persons should, when necessary, seek
independent expert opinions. This becomes mandatory when there’s a disa-
greement about what serves the child’s best interests.”

In judicial practice and legal proceedings, the question of determining
the child’s best interests typically arises when deciding on exercising paren-
tal rights following the termination of the parents’ cohabitation. In these
instances, the court decides which parent will be entrusted with the inde-
pendent exercise of parental rights or whether both parents will jointly share
parental responsibilities. Even in situations where parents have reached an
agreement on exercising parental rights, the court will examine the agreement
from the perspective of fulfilling the child’s best interests.” In such instances,
the court will assess, on a case-by-case basis, the parent’s ability to fulfill their
parental responsibilities, identifying which parent is better suited to meet the
child’s immediate and developmental needs. Simultaneously, the court will
consider the child’s expressed preference regarding their living arrangement,
provided the child is of an age and maturity level, to form an opinion.” In

3 Article 12 of Draft Law on the Rights of the Child and the Protector of the Rights
of the Child. Available at: https://www.paragraf.rs/dnevne-vesti/070619/070619-vest15.
html. Accessed on: 5. 9. 2021.

" An instance from legal precedent where the court determined that the parental
agreement regarding the exercise of parental rights wasn't in the child's best interest is evi-
dent in the verdict of the Court of Appeal in Novi Sad (case no. Gz2 401/17), issued on Au-
gust 10, 2017. In this specific case, the parents submitted a written agreement to the court
outlining the shared custody of their children to be independently exercised by the father.
However, when the father moved abroad and started a new family, having another child,
the court concluded that relocating the children, separating them from their mother, and
uprooting them from their established environment wouldn’t serve the children’s best in-
terests. The mother’s proven parental capabilities particularly influenced this decision. As a
result, the court did not approve the parents’ agreement. Instead, relying on the assessments
of the custody authorities, the court granted sole custody to the mother, with arrangements
made for the children to maintain a relationship with their father.

> An intriguing ruling emerged from the Court of Appeal in Novi Sad (case no. Gz2
285/21), dated July 2, 2021. It involved granting custody of the child to the mother for
exercising parental rights despite the child's expressed opinions and preferences throughout
the legal proceedings. The plaintiff, in this instance, was the mother of a minor child who,
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determining child custody, the Appellate Court in Ni§ asserts that the court
must thoroughly examine the suitability and parental competencies of each
parent. This involves assessing their emotional, educational, social, and devel-
opmental influence on the children. Consideration should be given to factors
such as the child’s age, emotional bonds with the parents, and ensuring that
custody arrangements align with the child’s best interests by addressing their
emotional and developmental needs. It is necessary to determine both parents’
personality structure, their capacity to recognize and adequately respond to the
child’s needs, as well as which parent has better-organized living conditions
overall and played a more dominant and consistent role in their upbringing.”®
Moreover, in determining the child’s best interests, the court must also
consider the so-called compromising factors that may be present in one or both
parents. These encompass negative aspects of a parent’s behavior and per-
sonality, such as, for instance, a predisposition to gambling.”” Additionally, in

after the end of the parents' relationship, had been entrusted to the father for the independ-
ent exercise of parental rights. Alongside the father, the child resided in a household with
the paternal grandparents, forming a close bond with them. Upon the father's passing, the
mother initiated legal action seeking parental rights and requested the court to compel the
grandparents to relinquish custody of the child. During the proceedings, the child strongly
expressed a wish to continue living with the grandparents and rejected any interaction with
the mother. Despite the child's clear stance and expression of their views, the court deter-
mined it was in their best interest to grant custody to the mother, considering her parental
capabilities. The Court of Appeal upheld this decision, noting that parental rights are a
highly personal matter. If the parent to whom independent parental rights were granted
passes away, the other parent — in this case, the plaintiff — retains the right to assume custo-
dy of the child. This outcome arises from the absolute nature of parental rights, prioritizing
the assumption that parents hold the primary right to care for their child before any other
individual, irrespective of circumstances that might involve the child being under someone
else's care. From the obtained findings and expert opinion of the competent guardianship
authority, it is evident that the plaintiff is a suitable parent and that it is in the child's best
interest to continue residing with her. To facilitate this, additional measures are required to
rebuild and strengthen their relationship, for which a comprehensive action plan was for-
mulated. For more context, refer to the decision of the Belgrade Court of Appeal, Case No.
GZ72 493/21 dated September 15, 2021.

¢ This perspective was presented in the rulings of the Court of Appeal in Ni§, spe-
cifically in Case No. Gz2 432/2018, dated October 30, 2018, and Case No. Gz2 313/17
dated August 30, 2017. Moreover, in the decision of the same court, Case No. 27GZz2.br.
102/17 dated March 29, 2017, the decisive factor for dismissing the lawsuit seeking to
change the prior parental rights decision and the sole custody of the children to be granted
to the mother was the fact that the children had already adapted to the environment where
they lived with their father.

7 See the decision of the Court of Appeal in Ni§ Gz2 444/2016 from October 10,
2016. In the decision of the Court of Appeal in Belgrade Gz2 508/21 from September 23,
2021, the fact which disqualified the father of parental rights was an existence of violent
patterns of behavior towards the mother of the child and the child itself.
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certain situations, the presence of support from extended family in fulfilling
the parental role may be significant. It is crucial that members of the extended
family, and even friends, are capable of stepping in to assist the parents in
meeting the child’s needs when they are temporarily unable to do so.”

In judicial practice, the child’s opinion is one of the crucial criteria
the court takes into account for decision-making.” For instance, in a spe-
cific ruling, the court granted the father sole parental rights over a minor
child despite the social welfare center’s opinion favoring the mother’s ability
to meet the criteria for fulfilling the child’s needs. Given that the child had
been residing with the father for over a year, lacked sufficient contact with the
mother, experienced estrangement, and has expressed a desire to live with the
father, the court determined that it is in the child’s best interests and in line
with the factual circumstances to entrust the child to the independent exercise
of parental rights by the father. Simultaneously, the court arranged the method
for maintaining personal relations between the child and the mother. The court
had taken the stance that, in a scenario requiring the gradual reintegration of
strained relations between the child and the mother following the child’s resi-
dence with the father, resorting to coercive measures to fulfill the mother’s
wish for sole parental rights is impractical. The first-instance (basic) court
respected the child’s opinion in accordance with Article 65 of the Family Law,
considering that the child is capable and able to express their opinion authenti-
cally. The child’s desire to live with the father was deemed authentic, reflecting
independence and freely expressed will, rather than being negatively influ-
enced by the father or his household. Hence, deducing from the court’s ruling
in this case, it becomes apparent that, for a child’s perspective to be considered
in decision-making, it must genuinely reflect the child’s inner sentiments —
free from external influences such as coercion, manipulation, intimidation, etc.
This criterion is established within the legal proceedings based on the guardi-
anship authority’s professional evaluation and expert opinion.®

8 The decision of the Court of Appeal in Ni§, Case No. Gz2. 205/2018, dated May
16, 2018. The same criterion was decisive in the ruling of the Court of Appeal in Belgrade,
Case No. G72 445/22 dated September 14, 2022.

7 See the ruling of the Court of Appeal in Ni$, Case No. 28 Gz 2. br. 313/17, dated
August 30, 2017, as well as the decisions of the Court of Appeal in Belgrade, Case No. Gz2
382/21, dated July 14, 2021, and GZ2 430/21, dated August 18, 2021.

8 Ending a marriage or a domestic partnership is a stressful time for all family
members, particularly children. In such situations, the parents' relationship is strained by
conflicts which they sometimes inadvertently project onto their children. In such circum-
stances, children face what's known as a loyalty conflict, making it challenging for them to
authentically express their preference regarding which parent they wish to be entrusted to
in terms of parental rights. To delve deeper into this matter, you can refer to the ruling of
the Belgrade Court of Appeal, Case No. Gz2 204/21, dated April 29, 2021.
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In the ruling of the Belgrade Court of Appeal (case: GZ 2 653/21) dated
December 8, 2021, addressing the determination of custody post-parental
divorce, the court, in justifying its decision to entrust the child to the mother
for autonomous exercise of parental rights, stated that although both parents
had the capacity and met the necessary psychological, pedagogical, and socio-
economic criteria for autonomously exercising parental rights, the minor child
of the disputing parties should reside with the mother post-termination of their
cohabitation. As per the guardianship authority’s assessment, the mother was
actively engaged in the child’s care and, thus, deemed capable of adequately
responding to the minor child’s needs. The court acknowledged the mother’s
ability to provide the child with basic care, security, emotional warmth, and
stimulation based on the guardianship authority’s assessment, which high-
lighted the child’s stronger emotional attachment to the mother. Moreover, it
was less stressful for the child not to be relocated from the household it was
fully adapted to. Considering the child’s age, the mother’s past performance,
and her motivation for exercising parental rights, as well as the fact that the
child’s sister, to whom the child was exceptionally attached, also resided with
the mother in the family household, the Court of Appeal concurred with the
first-instance court’s assessment, finding that it correctly concluded that it was
in the child’s best interest to be entrusted to the mother.

One crucial factor the court considers when determining the best interests
of the child, particularly in deciding which parent will be entrusted with paren-
tal rights after the parents’ separation, is the presence of violence. A parent
who engages in violence is generally deemed unfit to be granted parental rights
following the termination of the parents’ cohabitation, whether it be the father
or the mother acting as the aggressor. This holds for both cases of domestic
violence and acts of violence directly perpetrated against the children.’?! In line
with this, the prevailing stance in judicial practice is that grounds for revising

81 Belgrade Court of Appeal, in Case No. Gz2 460/21, dated August 26, 2021, ad-
dressed a situation involving parental violence. In this instance, the father's abusive behav-
ior towards the child prompted a reconsideration of the parental rights arrangement, result-
ing in the child being placed in the custody of the mother instead. During the proceedings,
the court found evidence of the child being a victim of paternal violence. While the child's
basic needs were met in the father's care, the father's aggressive and excessive psychologi-
cal outbursts contributed to the child seeking protection and a change in the parental rights
arrangements. The child has clearly expressed the desire to live with their mother, which
is in their best interest. The childcare authorities considered various aspects, including the
child's age, expressed preferences, relationship with both parents, their motivation for par-
enthood, the violence the child was exposed to while living with the father, the father's lack
of accountability, and the positive experiences during the child's previous stays with the
mother. In the child's best interest, the authorities recommended entrusting independent
parental rights to the mother. However, it was deemed unnecessary to restrict or determine
the child's contact with the father; instead, they decided that the minor child should have
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decisions on parental rights and child custody also exist in instances when the
parent who was previously granted parental rights enters into a new domes-
tic partnership (cohabitation), exposing the child to violence.®?> Conversely,
the parents’ financial factors and material circumstances do not play a pivotal
role in deciding whether it is in the child’s best interest to be placed under the
mother’s or father’s care.®

In legal precedent, a firm standpoint is evident — exercising parental
rights serves the child’s best interests, with an overriding emphasis on the
child’s best interests over the needs of all other parties. The preservation of
personal relationships, too, must align with and occur within the context of
the child’s best interests, a guiding principle incumbent upon the court in
accordance with Article 266, paragraph 1 of the Family Law, and Article 3
of the CRC.*

the autonomy to decide when and how they interact with their father when they feel ready,
considering the enduring impact of the experienced violence.

On the other hand, in the decision of the Court of Appeal in Belgrade, case number
Gz2 451/21 dated September 2, 2021, the violence perpetrated by the father against the
mother, both psychological and physical, stood as a decisive criterion among other factors
considered by the court. This led to the decision to entrust the independent exercise of pa-
rental rights to the mother.

82 This was the reason for altering the decision on parental rights in the ruling of the
Court of Appeal in Belgrade, case number Gz2 230/21, dated May 27, 2021. In this particu-
lar case, material neglect, exposing the child to pornographic content, compelling the child
to sleep in the same bed as the mother and her new partner, the child’s exposure to inap-
propriate sexual behavior, and instances of physical and verbal violence among them were
deemed as psychological neglect and child abuse by the court.

8 In this regard, see the rulings of the Court of Appeal in Belgrade, Gz2 338/21,
dated September 23, 2021, Gz2 288/21 dated June 10, 2021, and Gz 176/21 dated April 9,
2021, as an example.

8 Refer to the ruling by the Court of Appeal in Novi Sad, Case Gzh2 377/17, dated
July 25, 2017. In this specific instance, the court deliberated on a plea from close relatives
of a child — the maternal grandmother and aunt of the deceased mother — seeking to main-
tain a personal relationship with the child. The court underscored that this matter pertains
to the right to uphold private life, balancing the father's sole exercise of parental rights with
the grandmother and aunt's plea for continued ties with the minor grandchild or niece. This
request, however, intrudes upon respecting the family life rights of the person in question.
The resolution of this conflict hinges solely on assessing the child's best interests, necessi-
tating a thorough evaluation. The court emphasized that children whose mother has passed
have the right to visit her grave, honor her memory, and receive due reverence, which
should be taken into account. In such scenarios, the irreparable loss of a child demands that
all decisions prioritize the child's welfare, irrespective of any underlying conflicts.
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CONCLUSION

The principle of the best interests of the child serves as a legal stand-
ard, a general norm guiding the interpretation of specific situations. Despite
its inherent ambiguity, this principle is not arbitrarily defined. Instead, what
constitutes the child’s best interests is determined in each unique case by
applying the pre-established objective criteria. These criteria were set forth by
the CRC within the General Comment No. 14 (2013) framework, emphasizing
the child’s right to have their best interests prioritized.®

The CRC has emphasized that, in determining these objective criteria,
the fundamental objective is to ensure the complete and effective enjoyment
of the rights guaranteed by the CRC.¥ Hence, the CRC recommends that, in
determining the child’s best interests, the following elements need to be taken
into consideration: the child’s views; the child’s identity (including charac-
teristics such as sex, sexual orientation, national origin, religion and beliefs,
cultural identity, and personality); preservation of the family environment and
maintaining relations; care, protection, and safety of the child; situation of
vulnerability (disability, belonging to a minority, being a refugee or asylum
seeker, victim of abuse, living in a street situation, etc.); the child’s right to
health; the child’s right to education, etc.

In the judicial practice of the Republic of Serbia, these criteria have been
acknowledged and upheld despite the absence of a specific definition of the
child’s best interest and criteria for determining this concept within the Family
Law of the Republic of Serbia. In this context, we believe that addressing the
current ambiguities in this domain will be achieved through the enactment of
the Law on the Rights of the Child and the Protector of the Rights of the Child.
The draft of this legislation provides well-defined criteria that would enable
decision-makers involved with children to assess what is in their best interest
with clarity.

85 General Comment No. 14 (2013) on the right of the child to have their best inter-
ests taken as a primary consideration (art. 3, para. 1), 29 May 2013, Available at: https://
www.refworld.org/docid/51a84b5e4.html, Accessed: 01.09.2021

8 Jbid, para. 51.
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Odlomci iz pravne prakse

ODABRANA PRAKSA
1Z OBLASTI GRADANSKOG PRAVA

a) Nov¢ana naknada kod tzv. fak-
ticke eksproprijacije se ne moze izjed-
naciti sa novfanom naknadom koja se
dosuduje kod formalne sprovedene eks-
proprijacije, te novéana naknada kod
tzv. fakticke eksproprijacije mora, koli-
ko je to moguce, izbrisati sve posledice
nezakonitog ¢ina oduzimanje imovine i
ponovo uspostaviti situaciju keja bi, po
svoj prilici, postojala da to oduzimanje
nije pocinjeno.

b) Ustavnopravno je neprihvatljivo
pravno stanoviste da se visina naknade
zbog oduzimanja zemljiSta odreduje is-
kljucivo prema odredbi ¢l. 41, st. 2. Za-
kona o eksproprijaciji, tj. da se visina
naknade odreduje prema trZiSnoj ceni
prema okolnostima u momentu donose-
nja prvostepene odluke o naknadi.

Odluka US od 29. juna 2023 —

Uz 1189/21 (VKS)

Iz obrazlozenja:
[1] D. M. iz Sremskih Mihaljevaca i
G. K. iz Simanovaca izjavile su Ustavnom

sudu (...) ustavnu zalbu protiv stava drugog
izreke reSenja Vrhovnog kasacionog suda
Rev. 951/17. od 4. novembra 2020. godine,
zbog povrede prava na pravicno sudenje,
zajem¢enog odredbom ¢l. 32, st. 1. Ustava
Republike Srbije.

[2] U ustavnoj zalbi je, izmedu ostalog,
navedeno: da je predmet tuzbenog zahteva
bila naknada za fakti¢ki oduzeto zemljiste i
da su nizestepeni sudovi dosudili naknadu
prema trziSnoj vrednosti zemljiSta iz vre-
mena kada je zemljiste oduzeto, septembra
2011. godine, a Vrhovni kasacioni sud je
ocenio da podnosiocima pripada naknada po
trzi$noj ceni u vreme donosenja prvostepene
odluke, te da je shodno takvom rezonovanju
Vrhovni kasacioni sud delimi¢no preinacio
nizestepene presude; da je najvisi sud za-
snovao svoju odluku na odredbi ¢l. 41, st. 2.
Zakona o eksproprijaciji; da se navedena za-
konska odredba odnosi na situaciju kada se
zaklju€uje sporazum o visini naknade ili na
situaciju kada sporazum nije postignut; da
ta druga situacija odgovara situaciji u kojoj
eksproprijacija zemljista jeste sprovedena
na zakonit na¢in uz donosenje potrebnih
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akata, ali u tom postupku nije na kraju doslo
i do sporazuma izmedu ranijeg sopstvenika
i korisnika eksproprijacije o visini naknade
koja treba da se isplati ranijem sopstveniku
i u takvoj situciji izmedu tih stranaka moze
da se vodi postupak radi utvrdivanja visine
naknade u kojem se visina naknade odredu-
je prema okolnostima u momentu donosenja
prvostepene odluke o naknadi; da, medutim,
kada je u pitanju fakticka eksproprijaci-
ja nema mesta primeni navedene odredbe,
jer faktiCka eksproprijacija nije zakonski
termin, ve¢ termin koji je iznedrila sudska
praksa u situaciji kada drzavni organi bez
postojanja pravnog osnova vrse oduzimanje
nepokretnosti; da su u takvoj situaciji pod-
nositeljke ustavne zalbe kao raniji sopstve-
nici zemljista imali pravo da biraju da im se
naknada odredi prema okolnostima u vreme
oduzimanja nepokretnosti ili u vreme dono-
Senja prvostepene odluke o naknadi; da su
podnositeljke ustavne zalbe podnele tuzbu
sa zahtevom da im se naknadi $teta zbog
oduzimanja zemlji$ta u visini koja odgovora
trzi$noj vrednosti zemljista u trenutku odu-
zimanja zemljista.

[-.]

[6] Ustavni sud je, u sprovedenom po-
stupku, izvr§io uvid u osporeno resenje,
dokumentaciju priloZzenu uz ustavnu Zalbu,
spise predmeta Viseg suda u Sremskoj Mi-
trovici P. 24/13, te utvrdio sledece Cinjenice
i okolnosti od znacaja za odlucivanje:

[7] Tuzilje D. M. i G. K, ovde podnosi-
teljke ustavne zalbe, podnele su 10. decem-
bra 2013. godine tuzbu Visem sudu u Srem-
skoj Mitrovici protiv opstine Pecinci, radi
naknade Stete zbog oduzetog zemljista bez
sprovodenja postupka eksproprijacije tzv.
fakticka eksproprijacija zemljista.

[8] Visi sud u Sremskoj Mitrovici je
presudom P. 24/13, od 11. decembra 2015.
godine obavezao tuzenu Opstinu Peéinci da
podnositeljkama na ime naknade Stete zbog
fakticke izvrSne eksproprijacije zemljista
plati novéani iznos od 399.150,52 evra. U
obrazlozenju presude je, izmedu ostalog,
navedeno: da je u nalazu sa mis$ljenjem sud-
skih vestaka poljoprivredne i gradevinske
struke od 30. juna 2015. godine procenjena
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trziSna vrednost oduzetog zemljista 20,41
evro/m? = 2.461,5317 din/m?; da je, po pri-
medbama stranaka, u dopunskom nalazu
sa misljenjem od 12. oktobra 2015. godine
data procena trziSne vrednosti oduzetog ze-
mljiSta u vreme oduzimanja zemljista, sep-
tembra meseca 2011. godine, u iznosu od
399.150,52 evra, i procena trzi$ne vrednosti
oduzetog zemljista na dan dopunskog vesta-
¢enja u iznosu od 321.069,71 evra; da se u
obrazlozenju presude sud pozvao na odred-
bu ¢l. 42, st. 1. Zakona o eksproprijaciji, kao
i na odredbe ¢l. 154, 155, 189. 1 277. Zako-
na o obligacionim odnosima.

[9] Apelacioni sud u Novom Sadu je
presudom Gz. 344/17, od 23. februara 2017.
godine odbio Zalbu tuzene i potvrdio prvo-
stepenu presudu.

[10] Vrhovni kasacioni sud je ospore-
nim resenjem Rev. 951/17, od 4. novembra
2020. godine, u stavu prvom izreke, potvr-
dio drugostepenu presudu kojom je potvrde-
na prvostepena presuda u delu kojom je tu-
zena Opstina Peéinci obavezana da podno-
siteljkama na ime naknade zbog fakticke iz-
vr$ne eksproprijacije zemljiSta plati novcani
iznos od 321.069,71 evra, dok je, u ospore-
nom stavu drugom izreke, preinacio drugo-
stepenu i prvostepenu presudu, tako §to je
odbio tuzbeni zahtev da tuzena OpStina Pe-
¢inci na ime naknade zbog fakticke izvr$ne
eksproprijacije zemljiSta podnositeljkama
plati preko dosudenog iznosa od 321.069,71
evra pa do trazenog iznosa od 399.150,52
evra, iznos od 78.080,81 evra. U obrazloze-
nju osporenog revizijskog reSenja je nave-
deno: da podnositeljke ustavne zalbe imaju
pravo na naknadu u novcu za oduzete par-
cele, a prema trzisnoj ceni takvog zemljista
prema okolnostima u momentu donosSenja
prvostepene odluke o naknadi koja je ve-
Stacenjem utvrdena u visini od 321.069,71
evra; da je, medutim, Vrhovni kasacioni sud
ispitujuci navode revizije tuzene i ocenjuju-
¢i njihovu osnovanost, delimi¢no prihvatio
reviziju, preinacio nizestepene presude i od-
bio tuzbeni zahtev u delu kojim je odlu¢eno
o visini glavnog potrazivanja preko iznosa
od 321.069,71 evra pa do trazenog iznosa
od 399.150,52 evra, odnosno za iznos od
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78.080,81 evra, budu¢i da su u ovom delu
nizestepeni sudovi pogresno primenili mate-
rijalno pravo u pogledu momenta u kome se
odreduje visina naknade; da u konkretnom
sluc¢aju naknada za oduzeto zemljiste se ne
moze dosuditi prema trzi$noj vrednosti ze-
mljiSta iz septembra meseca 2011. godine
kada je donet Zakljucak o pokretanju po-
stupka eksproprijacije i podnet Zahtev vladi
RS, zato $to odluka o naknadi nije doneta,
niti je sporazum o naknadi postignut, zbog
Cega se visina naknade u novcu za oduzete
nepokretnosti tuzilja mora odrediti i dosu-
diti po trzi$noj ceni prema okolnostima u
momentu dono$enja prvostepene odluke o
naknadi, a kako je to propisano odredbom
Cl. 41, st. 2. Zakona o eksproprijaciji.

[11] Odredbom ¢l. 32, st. 1. Ustava,
na Ciju povredu se pozivaju podnositeljke
ustavne zalbe, utvrdeno je da svako ima
pravo da nezavisan, nepristrasan i zakonom
ve¢ ustanovljen sud, pravi¢no i u razumnom
roku, javno raspravi i odlué¢i o njegovim
pravima i obavezama, osnovanosti sumnje
koja je bila razlog za pokretanje postupka,
kao i o optuzbama protiv njega.

[12] Odredbama Zakona o obligacionim
odnosima (Sluzbeni list SFRJ, br. 29/78,
39/85, 45/89. 1 57/89. i Sluzbeni list SRJ,
br. 31/93, (22/99, 23/99, 35/99. i 44/99) pro-
pisano je da: ko drugome prouzrokuje Stetu
duzan je naknaditi je, ukoliko ne dokaze da
je Steta nastala bez njegove krivice (¢l. 154,
st. 1); da je Steta umanjenje necije imovine
(obicna $teta) i sprecavanje njenog poveca-
nja (izmakla korist) (€l. 155); da oStecenik
ima pravo kako na naknadu obicne Stete,
tako i na naknadu izmakle koristi (¢l. 189,
st. 1); da se visina naknade Stete odreduje
prema cenama u vreme donoSenja sudske
odluke, izuzev slucaja kad zakon nareduje
Sto drugo (€l. 189, st. 2); da ¢e sud, uzimaju-
¢i u obzir i okolnosti koje su nastupile posle
prouzrokovanja Stete, dosuditi naknadu u
iznosu koji je potreban da se oStecenikova
materijalna situacija dovede u ono stanje u
kome bi se nalazila da nije bilo Stetne radnje
ili propustanja (¢1. 190).

[13] Odredbama Zakona o eksproprija-
ciji (Sluzbeni glasnik RS, br. 53/95, Sluzbeni

list SRJ, br. 16/01. i Sluzbeni glasnik RS,
br. 23/01, 20/09, 55/13. — Odluka US i
106/16. — autenti¢no tumacenje) je propisa-
no: da se visina naknade u novcu za ekspro-
prisane nepokretnosti odreduje po trzisnoj
ceni, prema okolnostima u momentu za-
kljucenja sporazuma o visini naknade, a ako
sporazum nije postignut, prema okolnostima
u momentu dono$enja prvostepene odluke o
naknadi (Cl. 41, st. 2); da se naknada za eks-
proprisano poljoprivredno zemljiSte 1 gra-
devinsko zemljiste odreduje u novcu prema
trzis$noj ceni takvog zemljiSta, ako zakonom
nije druk¢ije propisano (€l. 42, st. 1).

[14] Razmatraju¢i ustavnu zalbu sa
aspekta istaknute povrede prava na pravic-
no sudenje iz ¢l. 32. st. 1. Ustava, Ustavni
sud naglasava da je pravilnu primenu mero-
davnog prava nadlezan da ceni instancioni
(visi) sud u zakonom propisanom postupku
kontrole zakonitosti odluka nizestepenih su-
dova. Ustavni sud nije nadleZzan da ocenjuje
pravilnost ¢injeni¢nih i pravnih zakljucaka
redovnih sudova, osim u slucaju kada je
primena merodavnog materijalnog i/ili pro-
cesnog prava bila o¢igledno proizvoljna, od-
nosno arbitrerna na Stetu podnosioca ustav-
ne zalbe, §to moze dovesti do povrede Usta-
vom zajemcenog prava na pravicno sudenje.
Stoga je Ustavni sud, u odredenim situacija-
ma, koje prvenstveno zavise od konkretnog
slu¢aja 1 utemeljenosti iznetih ustavnoprav-
nih razloga, nadlezan da ceni povredu prava
iz €l. 32, st. 1. Ustava i sa stanovi$ta prime-
ne materijalnog, odnosno procesnog prava.

[15] Ustavni sud podseca da su podnosi-
teljke ustavne Zalbe podnele tuzbu radi nak-
nade Stete zbog oduzimanja zemljiSta bez
sprovedenog postupka eksproprijacije tzv.
fakticka eksproprijacija zemljista. U parnic-
nom postupku koji je prethodio ustavnosud-
skom utvrdeno je da je podnositeljkama od-
uzeto zemljiSte bez sprovedenog postupka
eksproprijacije, da postoji odgovornost tuze-
ne kao korisnika eksproprijacije, da podno-
siteljkama pripada naknada Stete za oduzeto
zemljiSte 1 da naknadu Stete treba odrediti
prema trzi$noj ceni oduzetog zemljista. Me-
dutim, nizestepeni sudovi su usvojili tuzbeni
zahtev radi naknade Stete zbog oduzimanja
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zemljista u visini koja odgovora trzi$noj
ceni zemljiSta u vreme oduzimanja zemlji-
Sta, septembra meseca 2011. godine, u izno-
su od 399.150,52 evra, dok je Vrhovni kasa-
cioni sud zauzeo pravni stav da podnositelj-
kama pripada naknada zbog oduzimanja ze-
mljista po trziSnoj ceni prema okolnostima
u momentu donosSenja prvostepene odluke o
naknadi, u iznosu od 321.069,71 evra, odno-
sno radi se o visini koja odgovora trzisnoj
ceni zemljiSta na dan vesStacenja, te je odbio
tuzbeni zahtev preko iznosa od 321.069,71
evra pa do trazenog iznosa od 399.150,52
evra, odnosno za iznos od 78.080,81 evra.

[16] Ustavni sud konstatuje da su se
nizestepeni sudovi prilikom dosudivanja
naknade Stete zbog fakticke eksproprijacije
pozvali na odredbe Zakona o obligacionim
odnosima i Zakona o eksproprijaciji, dok se
Vrhovni kasacioni sud u svom osporenom
aktu prilikom dosudivanja naknade pozvao
iskljucivo na Zakon o eksproprijaciji (¢l. 41,
st. 2). U prilog navedenom, jeste da su nize-
stepeni sudovi tuzbeni zahtev podnositeljki
tretirali kao tuzbeni zahtev radi naknade Ste-
te, dok je Vrhovni kasacioni sud njihov tu-
zbeni zahtev tretirao kao tuzbeni zahtev radi
naknade (Zakon o eksproprijaciji poznaje
samo naknadu). Ustavni sud ocenjuje da je
ovo od bitnog materijalnog pravnog znaca-
ja, s obzirom na to da Zakon o obligacio-
nim odnosima propisuje i pravo oSteenog
na potpunu naknadu Stete (¢l. 190). Ustavni
sud nalazi da u sluc¢aju oduzimanja imovine
od sopstvenika bez sprovedenog postupka
eksproprijacije, raniji sopstvenici imovine u
cilju zastite svojih imovinskih prava se pri-
moravaju da preduzmu pravne mere protiv
korisnika eksproprijacije, a to je tuzba za
naknadu Stete sudu (videti presudu Evrop-
skog suda za ljudska prava u predmetu Ha-
lil Gégmen protiv Turske, broj predstavke
24883/07, od 12. novembra 2013. godine,
st. 31).

[17] Ustavni sud, dalje, ukazuje na prav-
ni stav Evropskog suda za ljudska prava, a
koji prihvata i Ustavni sud, da tzv. fakticka
eksproprijacija ne predstavlja alternativu
formalno sprovedenoj eksproprijaciji, jer
ona dovodi do pravne nesigurnosti i izaziva
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neizvesnost kod ranijih sopstvenika nepo-
kretnosti povodom pravnih posledica ova-
kve radnje organa javne vlasti (videti presu-
du Evropskog suda za ljudska prava u pred-
metu Halil Go¢gmen protiv Turske, st. 32).
Ustavni sud, stoga, ocenjuje da se novcana
naknada kod tzv. fakticke eksproprijacije ne
moze izjednaliti sa novéanom naknadom
koja se dosuduje kod formalne sprovedene
eksproprijacije, te nov¢ana naknada kod tzv.
fakticke eksproprijacije mora, koliko je to
moguce, izbrisati sve posledice nezakonitog
¢ina oduzimanje imovine i ponovo usposta-
viti situaciju koja bi, po svoj prilici, posto-
jala da to oduzimanje nije poc¢injeno (videti
presudu Evropskog suda za ljudska prava u
predmetu Scordino protiv Italije, broj pred-
stavke 43662/98, od 6. marta 2007. godine,
st. 32, kao i odluku Medunarodnog suda
pravde u predmetu Papamichalopoulos and
Others protiv Gréke, Series A no. 330B, od
31. oktobra 1995, st. 36).

[18] Imajuéi u vidu sve navedeno,
Ustavni sud je ocenio da iako je najvisi sud
konstatovao da se u konkretnom sporu radi
o oduzimanju imovine bez sprovedenog po-
stupka eksproprijacije, ipak taj sud nije uzeo
u obzir specifi¢ne okolnosti kod sprovedene
tzv. fakticke eksproprijacije, u smislu da se
pravne posledice tzv. fakticke eksproprija-
cije i formalne eksproprijacije ne mogu u
potpunosti izjednaciti, a samim tim ni nov-
Cana naknada zbog oduzimanja zemljista
(tzv. fakticka eksproprijacija ne predstavlja
alternativu formalnoj sprovedenoj ekspro-
prijaciji). Ustavni sud je stoga ocenio da je
u konkretnom slucaju ustavnopravno nepri-
hvatljivo pravno stanoviste najviSeg suda da
se visina naknade zbog oduzimanja zemlji-
Sta odredi iskljucivo prema odredbi ¢l. 41,
st. 2. Zakona o eksproprijaciji (visina nak-
nade zbog oduzimanja zemlji$ta po trzis$noj
ceni prema okolnostima u momentu donose-
nja prvostepene odluke o naknadi).

[...]
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ZPP . 403, st. 2. i 3, ¢1. 469.

Spor o potraZivanju naknade Ste-
te pretrpljene na radu ne predstavlja
nikada spor male vrednosti, te se sto-
ga dozvoljenost revizije procenjuje na
osnovu ¢l 403, st. 2. i 3. ZPP.

Odluka US od 29. juna 2023.
— Uz 3679/20 (VKS)

Iz obrazlozenja:

[...]

[2] Podnositeljka ustavne Zalbe, izmedu
ostalog, osporava pravnu ocenu Vrhovnog
kasacionog suda o nedozvoljenosti revizije.
Istice da je odbacivanjem revizije kao ne-
dozvoljene doslo do ocigledno proizvoljne
primene Zakona o parni¢nom postupku, jer
i pored toga Sto vrednost pobijanog dela
pravnosnazne presude ne prelazi imovinski
cenzus za sporove male vrednosti, ovde nije
re¢ o takvoj vrsti spora, imajuéi u vidu da
potice iz radnog odnosa. Predlaze da Ustav-
ni sud usvoji ustavnu Zalbu, utvrdi povredu
oznacenih ustavnih prava i ponisti osporene
akte. Isti¢e i zahtev za naknadu nematerijal-
ne Stete u iznosu od 200.000 dinara i ma-
terijalne Stete u visini troSkova parni¢nog
postupka, kao i zahtev za naknadu troskova
na ime sastava ustavne Zalbe.

[..]

[5] Ustavni sud je, u sprovedenom po-
stupku, uvidom u dokumentaciju prilozenu
uz ustavnu Zalbu, utvrdio sledeée Cinjenice i
okolnosti od znacaja za odlucivanje:

[6] Presudom Osnovnog suda u Staroj
Pazovi — Sudska jedinica u Indiji [...] usvo-
jen je tuzbeni zahtev tuzilje, ovde podnosi-
teljke ustavne zalbe, pa je tuzeni obavezan
da joj, na ime naknade nematerijalne Stete
zbog povrede na radu (prilikom povratka sa
posla), isplati ukupan iznos od 200.000 di-
nara, odnosno, po 100.000 dinara za pretr-
pljene fizicke bolove i pretrpljeni strah.

[7] Osporenom presudom Apelacionog
suda u Novom Sadu [...] zalba tuzenog je
usvojena, pa je prvostepena presuda prei-
nacena, tako Sto je tuzbeni zahtev tuzilje u
celini odbijen kao neosnovan.

[8] Osporenim resenjem Vrhovnog ka-
sacionog suda [...] revizija tuZzilje podneta

protiv navedene drugostepene presude je
odbacena kao nedozvoljena.

[9] U obrazlozenju osporenog revizij-
skog reSenja je, pored ostalog, navedeno:
da je ¢l. 468, st. 1. Zakona o parni¢nom
postupku propisano da sporovi male vred-
nosti, u smislu odredaba ove glave, jesu
sporovi u kojima se tuzbeni zahtev odnosi
na potrazivanje u novcu koje ne prelazi di-
narsku protivvrednost 3.000 evra po sred-
njem kursu Narodne banke Srbije na dan
podnosenja tuzbe; da je ¢l. 479, st. 6. istog
Zakona propisano da protiv odluke drugo-
stepenog suda nije dozvoljena revizija; da
je tuzba radi naknade nematerijalne Stete
podneta 14. marta 2017. godine; da kako se
u konkretnom slucaju radi o imovinskoprav-
nom sporu male vrednosti, u kome vrednost
spora pobijanog dela od 200.000 dinara ne
prelazi dinarsku protivvrednost 3.000 evra
po srednjem kursu Narodne banke Srbije
na dan podnosenja tuzbe, Vrhovni kasacio-
ni sud je nasao da revizija nije dozvoljena;
da je prilikom ocene dozvoljenosti revizije,
Vrhovni kasacioni sud imao u vidu da je po-
bijanom presudom preinacena prvostepena
presuda, ali nalazi da nema mesta primeni
¢l. 403, st. 2, t. 2) Zakona o parnicnom po-
stupku, koji se moze primeniti samo kod op-
Steg rezima dopustenosti ovog pravnog leka,
a ne i u sporovima u kojima je posebnom
odredbom navedenog Zakona ili posebnim
zakonom odredeno da revizija nije dozvo-
ljena, kao $to je slucaj sa sporovima male
vrednosti.

[10] Odredbom ¢l. 32, st. 1. Ustava, na
¢iju se povredu ukazuje u ustavnoj zalbi,
utvrdeno je da svako ima pravo da nezavi-
san, nepristrasan i zakonom ve¢ ustanovljen
sud, praviéno i u razumnom roku, javno
raspravi i odluéi o njegovim pravima i oba-
vezama, osnovanosti sumnje koja je bila
razlog za pokretanje postupka, kao i o optu-
Zbama protiv njega.

[11] Odredbama ¢l. 403. Zakonom o
parni¢nom postupku (Sluzbeni glasnik RS,
br. 72/11, 49/13. — Odluka US, 74/13. —
Odluka US i 55/14) (u daljem tekstu: ZPP)
je propisano da protiv pravnosnazne presude
donete u drugom stepenu, stranke mogu da
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izjave reviziju u roku od 30 dana od dana
dostavljanja presude (st. 1), da je revizija
uvek dozvoljena ako je drugostepeni sud
preinacio presudu i odlu¢io o zahtevima
stranaka (st. 2, t. 2).

[12] Za odlucivanje u ovom ustavno-
sudskom predmetu od znacaja su i odredbe
ZPP, a koje su navedene u odlukama Ustav-
nog suda Uz-5083/2016, od 5. jula 2018.
godine i Uz-4885/2017, od 21. marta 2019.
godine (videti na veb-stranici Ustavnog
suda: www.ustavni.sud.rs). Ustavni sud, pri
tome, i u ovom ustavnosudskom predmetu
posebno ukazuje na odredbu ¢l. 476. ZPP,
kojom je izri¢ito propisano da se sporovi
iz radnog odnosa ne smatraju sporovima
male vrednosti (u kojima, saglasno odredbi
¢l. 479, st. 6. ovog zakona, nije dozvoljena
revizija).

[13] Razmatrajué¢i navode podnositeljke
ustavne zalbe o povredi prava na pravi¢no
sudenje, Ustavni sud konstatuje da ona svo-
je navode zasniva na tvrdnji da je Vrhovni
kasacioni sud proizvoljno primenio odred-
be merodavnog procesnog prava prilikom
odlucivanja o dozvoljenosti revizije u parni-
ci u sporu iz radnog odnosa.

[14] S tim u vezi, Ustavni sud konsta-
tuje da je Vrhovni kasacioni sud odluku
o nedozvoljenosti revizije podnositeljke
ustavne zalbe zasnovao na stanovistu da je,
u konkretnom slucaju, re¢ o postupku u spo-
ru male vrednosti, u kome je revizija protiv
odluke drugostepenog suda iskljucena, ¢ak i
kada je ta odluka preinacujuca.

[15] Ustavni sud ukazuje da ZPP pred-
vida u kojim parnicama iz radnog odnosa je
revizija uvek dozvoljena, ali ne iskljucuje
pravo stranke da i u drugim sporovima iz
radnog odnosa u kojima se odlucuje o ne-
kom pravu ili obavezi zaposlenog, izjavi
reviziju, ako su za to ispunjeni zakonski
uslovi. Ovakva ocena Ustavnog suda uteme-
ljena je na odredbi ¢l. 436. ZPP, kojom je
predvideno da ¢e se u parnicama u Sporovi-
ma iz radnog odnosa, ako u delu ZPP kojim
je ureden ovaj poseban parni¢ni postupak ne
postoje posebne odredbe, primenjivati ostale
odredbe ovog zakona. U tom smislu, izme-
nama ZPP, koje su stupile na snagu 31. maja
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2014. godine, dakle pre podno$enja tuzbe u
konkretnom slu¢aju, dopunjena je odredba
¢l. 403, st. 2. ZPP, tako §to je predvideno
da je revizija uvek dozvoljena i u situaciji
kada je drugostepeni sud preinacio presudu i
odlucio o zahtevima stranaka, odnosno kada
je taj sud usvojio zalbu, ukinuo presudu i
odlucio o zahtevima stranaka (odredbe t. 2.
i3, st. 2, ¢l. 403. ZPP). Prema pravnom sta-
novistu Ustavnog suda, izrazenom u Odluci
Uz-7147/2015 od 19. jula 2018. godine, od
ovog pravila postoji izuzetak, a koji se od-
nosi na sporove male vrednosti, buduéi da je
odredbom ¢l. 479, st. 6. ZPP izricito propi-
sano da revizija nije dozvoljena u postupku
u sporovima male vrednosti. S obzirom na
to da se, prema odredbi ¢l. 469. ZPP, sporo-
vi iz radnih odnosa, §to je ovde nesumnjivo
re¢, imajuci u vidu da zaposleni potrazuje
naknadu Stete od poslodavca zbog povrede
zadobijene na radu, ne smatraju sporovima
male vrednosti, Ustavni sud, s obzirom na
prethodno izlozeno, nalazi da stanoviste Vr-
hovnog kasacionog suda o nedozvoljenosti
revizije izjavljene protiv drugostepene pre-
sude kojom je preinaCena prvostepena pre-
suda, tako §to je tuzbeni zahtev podnositelj-
ke ustavne zalbe, u parnici u sporu iz radnog
odnosa, odbijen u celini kao neosnovan, nije
utemeljeno na ustavnopravno prihvatljivom
tumacenju merodavnog procesnog zakona.
Slicno stanoviste Ustavni sud je ve¢ iska-
zao u svojim odlukama Uz-5083/2016, od
5. jula 2018. godine i Uz-4885/2017, od 21.
marta 2019. godine.

[16] Sledom svega iznetog, Ustavni sud
je utvrdio da je podnositeljki ustavne zalbe
osporenim reSenjem Vrhovnog kasacionog
suda (...) povredeno pravo na pravi¢no su-
denje, zajemceno odredbom ¢l. 32, st. 1.
Ustava (...).

[17] Ustavni sud je ocenio da su, u
konkretnom slu€aju, posledice utvrdene
povrede prava takve prirode da se mogu ot-
kloniti poniStajem osporenog reSenja i odre-
divanjem da Vrhovni kasacioni sud ponovo
odluci o reviziji podnositeljke ustavne zalbe
izjavljenoj protiv osporene presude Apelaci-
onog suda u Novom Sadu (...).

[.]
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ZPP &l. 403, st. 2, t. 2.

Revizija zbog preinaenja prvoste-
pene presude dozvoljena je samo u si-
tuaciji kada je reviziju izjavila stranka
kojoj je zbog preinacenja prvostepene
odluke pravo uskraéeno ili smanjeno.

Resenje Vrhovnog suda

od 30. avgusta 2023 — Rev2 1531/23
(AS u Kragujevcu; OS u Prijepolju)

Iz obrazlozenja:

[1] Presudom Osnovnog suda u Prijepo-
lju (...) delimi¢no je usvojen tuzbeni zahtev
tuzilje 1 obavezan tuzeni da tuzilji na ime
naknade Stete zbog nezakonitog prestan-
ka radnog odnosa isplati tri zarade koje bi
tuzilja ostvarila kod tuZenog u iznosu od
45.000,00 dinara. Stavom drugim izreke,
odbijen je tuzbeni zahtev tuzilje kojim je
trazila pored dosudenog iznosa da joj tuzeni
nos od 75.000,00 dinara. (...)

[2] Presudom Apelacionog suda u Kra-
gujevceu (...), drugostepeni sud je odlucujuéi
o zalbi tuzenog iskazao da preinacuje nave-
denu prvostepenu presudu, tako da se tuzbe-
ni zahtev za naknadu Stete zbog nezakonitog
prestanka radnog odnosa usvaja za iznos od
7.500,00 dinara naknade, a preko dosude-
nog, za iznos od 37.500,00 tuzbeni zahtev
tuzilje se odbija, i obavezao tuzenog da tu-
zilji naknadi tro§kove postupka u iznosu od
300.680,00 dinara sa zakonskom zateznom
kamatom od izvr$nosti do isplate.

[3] Protiv pravnosnazne presude donete
u drugom stepenu, tuzeni je blagovremeno
izjavio reviziju, zbog pogresne primene ma-
terijalnog prava, s tim §to je predlozio da
se revizija smatra izuzetno dozvoljenom,
primenom ¢l. 404. Zakona o parnicnom po-
stupku, radi ujednacavanja sudske prakse.

[4] Drugostepenom presudom je u susti-
ni snizena naknada dosudena prvostepenom
presudom sa 45.000,00 na 7.500,00 dinara,
a za razliku ovih iznosa je tuzbeni zahtev
odbijen preinacenjem prvostepene presude.
Ovo preinacenje prvostepene presude odbi-
janjem dela tuzbenog zahteva nije na Stetu
tuzenog kao revidenta, te se uzima da se
njegovom revizijom pobija pravnosnazna

presuda u delu kojim je pravnosnazno odlu-
¢eno o obavezi tuzenog da tuzilji isplati iz-
nos od 7.500,00 dinara na ime naknade Stete
zbog nezakonitog prestanka radnog odnosa i
u delu kojim je odluceno o troskovima par-
ni¢nog postupka.

[..]

[15] Vrhovni sud nalazi da u konkret-
nom slucaju nema mesta primeni odredbe
¢l. 403, st. 2, t. 2. ZPP. Revizija na osnovu
citirane odredbe zakona zbog preinacenja
prvostepene presude dozvoljena je samo u
situaciji kada je reviziju izjavila stranka ko-
joj je zbog preinacenja prvostepene odluke
pravo uskraéeno ili smanjeno, $to ovde nije
slucaj sa revidentom. Podnosilac revizije u
ovom slucaju je tuzeni, a odlukom drugo-
stepenog suda je njegova zalba delimi¢no
usvojena tako Sto je snizena naknada dosu-
dena prvostepenom presudom, pa iz tog ra-
zloga nema mesta primeni odredbe ¢l. 403,
st. 2,t. 2. ZPP.

ZPP ¢l. 404.

Za primenu instituta posebne revi-
zije nije od znacaja svaka pogresna pri-
mena materijalnog prava na konkretno
utvrdeno ¢injeni¢no stanje, ve¢ samo
ona koja je od opsSteg znacaja za ostva-
rivanje zastite ljudskih prava i obezbe-
denje standarda pravi¢nog sudenja.

Resenje Vrhovnog suda

od 6. septembra 2023 — Rev 204/21.
(AS u Beogradu,; OS u Pancevu)

Iz obrazlozenja:

[1] Presudom Osnovnog suda u Pancevu
(...) odbijen je tuzbeni zahtev tuzilje da se
obaveze tuzeni da joj na ime naknade za ko-
riS¢enje poljoprivrednog zemljista za agro-
ekonomsku godinu 2015/2016. isplati iznos
od 12.500,92 evra sa kamatom po stopi koju
propisuje Zakon o zateznoj kamati, pocev
od podnosenja tuzbe pa do isplate, sve u di-
narskoj protivvrednosti po srednjem kursu
Narodne banke Srbije na dan isplate, kao i
da isplati troskove parni¢nog postupka, sa
zakonskom zateznom kamatom od izvr$no-
sti presude do isplate, kao neosnovan. (...)
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[2] Apelacioni sud u Beogradu je presu-
dom (...) potvrdio presudu Osnovnog suda u
Pancevu (...), a zalbu tuzilje odbio kao neo-
snovanu. (...)

[3] Protiv pravnosnazne presude donete
u drugom stepenu, tuzilja je izjavila blago-
vremenu reviziju zbog pogreSne primene
materijalnog prava, sa predlogom da se o
reviziji odluc¢i kao o izuzetno dozvoljenoj
na osnovu odredbe ¢l. 404, st. 1. Zakona o
parni¢nom postupku.

[4] Odredbom ¢l. 404, st. 1. Zakona o
parni¢nom postupku (Sluzbeni glasnik RS,
br. 72/11, (...), 18/20), u vezi sa odredbom
¢l. 92. Zakona o uredenju sudova (Sluzbe-
ni glasnik RS, br. 10/23), propisano je da je
revizija izuzetno dozvoljena zbog pogresne
primene materijalnog prava, protiv drugo-
stepene presude koja ne bi mogla da se po-
bija revizijom, ako je po oceni Vrhovnog
suda potrebno da se razmotre pravna pitanja
od opsteg interesa ili pravna pitanja u inte-
resu ravnopravnosti gradana, radi ujednaca-
vanja sudske prakse, kao i ako je potrebno
novo tumacenje prava (posebna revizija).

[5] Po oceni Vrhovnog suda, u konkret-
nom slucaju nije potrebno da se razmotre
pravna pitanja od opSteg interesa ili pravna
pitanja u interesu ravnopravnosti gradana,
niti je potrebno ujednacavanje sudske prak-
se, kao ni novo tumacenje prava, pa nisu
ispunjeni uslovi za odlu¢ivanje o posebnoj
reviziji tuzilje, propisani odredbom ¢l. 404,
st. 1. Zakona o parni¢nom postupku.

[6] Predmet trazene pravne zastite je
isplata naknade na ime kori$¢enja poljopri-
vrednog zemljiSta u vlasniStvu tuzilje od
strane tuzenog. Odluka o odbijanju tuzbenog
zahteva tuzilje zasnovana je na primeni od-
govaraju¢ih odredbi materijalnog prava kod
utvrdene Cinjenice da je tuzeni prijavio da
obraduje poljoprivredno zemljiste u drzav-
noj svojini ukupne povrsine 19 ha 58 ari i
2 m?, parcele koje su bile planirane za dava-
nje u zakup putem javnog nadmetanja, koje,
na teritoriji Opstine Alibunar za ekonomsku
2015/2016. godinu nije sprovedeno i da je
tuzeni, na ime zakupnine za koris¢enje dr-
zavnog zemljista platio tuzilji prose¢nu cenu
zakupa na teritoriji Autonomne pokrajine
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Vojvodina, na osnovu Zakljucka Vlade Re-
publike Srbije br. 320-2875/2016, od 11. 3.
2016. godine. Pravilna primena materijal-
nog prava u sporovima sa zahtevom kao u
konkretnom slu€aju, zavisi od utvrdenog
¢injeni¢nog stanja, u svakom konrektnom
predmetu pa ukazivanje revidenta na po-
gre$nu primenu materijalnog prava nije od
uticaja. Za primenu instituta posebne revizi-
je nije od znacaja svaka pogreSna primena
materijalnog prava na konkretno utvrdeno
¢injeni¢no stanje, ve¢ samo ona koja je od
opsteg znacaja za ostvarivanje zastite ljud-
skih prava i obezbedenje standarda pravic-
nog sudenja, Sto ovde nije slucaj.

Zakon o uredenju sudova 2008.
¢lanovi: 22, st. 2, 23, st. 1, t. 7.
(i Zakon o uredenju sudova 2023.
¢lanovi 24, st. 2. i 25, st. 1, t. 7);
Zakon o parni¢nom postupku ¢l. 46.

a) Spor za naknadu Stete usled po-
vrede licnih dobara u kojem je odgo-
vornost tuZenog za Stetu zasnovana na
njegovim izjavama objavljenim u ne-
kom sredstvu informisanja, ali ne kao
novinara ili odgovornog urednika, ne
smatra se sporom za naknadu Stete u
vezi sa objavljivanjem informacije.

b) Takav spor je spor zbog povrede
prava li¢nosti, te se mesna nadleZnost
odreduje prema ¢l. 46. ZPP, a stvarna
nadleZnost prema vrednosti predmeta
spora.

Resenje VKS od 31. avgusta 2022
— RI1406/22

Iz obrazlozenja:

[1] Tuzilac je Prvom osnovnom sudu
u Beogradu dana 23. 7. 2021. godine, pod-
neo tuzbu protiv tuzenog, radi naknade
nematerijalne Stete za pretrpljene dusevne
bolove zbog povrede casti i ugleda, kao
i objavljivanja presude u sredstvu javnog
informisanja.

[2] Resenjem (...) od 13. 10. 2021. godi-
ne, Prvi osnovni sud u Beogradu se oglasio
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mesno nenadleznim za postupanje u ovoj
pravnoj stvari, po prigovoru tuZenog i na-
lozio tuziocu da se u roku od 3 dana izja-
sni u pogledu oznaCavanja stvarno i mesno
nadleznog suda za postupanje u ovoj prav-
noj stvari, s tim da ¢e u suprotnom predmet
po pravnosnaznosti reSenja biti dostavljen
Osnovnom sudu u Jagodini kao sudu opste
mesne nadleznosti.

[3] Podneskom od 22. 10. 2021. godine,
tuzilac se izjasnio i predlozio da se predmet
dostavi Osnovnom sudu u Sidu, kao stvarno
i mesno nadleznom sudu prema prebivaliStu
tuzioca u skladu sa odredbama ¢l. 46. u vezi
sa ¢l. 20, st. 2. ZPP.

[4] Predmet je dostavljen Osnovnom
sudu u Sidu, koji se reSenjem (...) oglasio
mesno nenadleznim za postupanje u ovoj
parnici, s tim da se nakon pravnosnaznosti
reSenja predmet ustupi stvarno i mesno na-
dleznom Osnovnom sudu u Jagodini.

[5] Osnovni sud u Jagodini nije prihva-
tio svoju stvarnu i mesnu nadleznost za po-
stupanje u ovoj parnici, pa je uz dopis (...)
predmet dostavio Vrhovnom kasacionom
sudu radi resavanja sukoba nadleznosti, na-
laze¢i da je re¢ o sporu za naknadu Stete u
vezi sa objavljivanjem informacije za koji je
nadlezan Visi sud u Beogradu.

[6] Resavajuéi nastali sukob stvarne i
mesne nadleznosti (...), Vrhovni kasacioni
sud je nasao da je za postupanje u ovoj par-
nici stvarno i mesno nadlezan Osnovni sud
u Sidu.

[7] Spor za naknadu Stete usled povre-
de liénih dobara u kojem je odgovornost
tuzenog za Stetu zasnovana na njegovim
izjavama objavljenim u nekom sredstvu in-
formisanja, a kao tuzeni nisu oznaceni novi-
nar, odgovorni urednik i izdava¢ medija, ne
smatra se sporom za naknadu Stete u vezi sa
objavljivanjem informacije koji bi po ¢l. 23,
st. 1, t. 7. Zakona o uredenju sudova i ¢l. 4,
st. 2. Zakona o sediStima i podru¢jima sudo-
va i javnih tuzilastava bio u stvarnoj nadle-
znosti ViSeg suda u Beogradu, ve¢ gradan-
sko-pravnim sporom izmedu fizickih lica u
kojem se stvarna nadlzenost odreduje prema
vrednosti predmeta spora. Kako vrednost
predmeta spora u ovoj parnici (500.000,00

dinara) ne prelazi dinarsku protivvrednost
40.000 evra po srednjem kursu Narodne
banke Srbije na dan podnosenja tuzbe koja
bi omogucéavala izjavljivanje revizije, za
sudenje u ovoj parnici je na osnovu ¢l. 22,
st. 2. Zakona o uredenju sudova stvarno na-
dlezan osnovni sud.

[8] Imaju¢i u vidu pravila o mesnoj na-
dleznosti Zakona o parni¢cnom postupku, za
sudenje je pored suda opste mesne nadle-
znosti (¢l. 39, st. 1. ZPP) nadlezan i drugi
odredeni sud u slucajevima predvidenim u
ovom zakonu, pa je tako u ¢l. 46, st. 1. ZPP
(sic! ¢l. 46. ZPP ima samo jedan stav) pro-
pisano da je za sudenje u sporovima zbog
povrede prava licnosti, pored suda opste
mesne nadleznosti, nadlezan i sud na ¢ijem
podrucju je Stetna radnja izvrSena ili sud na
¢ijem podrucju tuzilac ima prebivaliste, od-
nosno boraviste.

[9] Prema stanju u predmetu prebivaliSte
tuzioca se nalazi u Sidu (ulica Ive Lole Ri-
bara br. 21), a tuzba je podneta radi naknade
nematerijalne Stete za pretrpljene dusevne
bolove zbog povrede Casti i ugleda, kao i
objavljivanja presude u sredstvu javnog in-
formisanja. Sledom navedenog, Osnovni
sud u Sidu se nije mogao oglasiti mesno
nenadleznim za postupanje u ovoj parnici
i predmet ustupiti sudu opste mesne nadle-
znosti, jer tuzilac u sporu zbog povrede pra-
va li¢nosti ima pravo izbora da u predmetu
postupa sud na ¢ijem podrucju tuzilac ima
prebivaliste, odnosno boraviste (izborna na-
dleznost). Tuzilac je podneskom od 22. 10.
2021. godine izvrsio izbor na osnovu ¢l. 20,
st. 2. ZPP, pa je za postupanje u ovom pred-
metu stvarno i mesno nadlezan Osnovni sud
u Sidu.

[..]

Z0O0 ¢l 104, st. 1, 451.

Ispunjenje na osnovu nistavog ugo-
vora o pristupanju dugu ne vodi pre-
stanku obaveze inicijalnog duZnika.
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ZSt ¢l. 111. i sled.

U sporu povodom osporavanja po-
traZivanja steCajnog poverioca sud
nije ovlascen da ispituje blagovreme-
nost prijave potraZivanja u ste¢ajnom
postupku.

Presuda VKS od 10. februara 2022 —
Prev 614/21 (PAS; PS u Beogradu)

Iz obrazlozenja:

[1] Presudom Privrednog suda u Beo-
gradu (...) delimi¢no je usvojen tuzbeni za-
htev, pa je utvrdeno postojanje osporenog
potrazivanja tuzioca prema tuzenom u ukup-
nom iznosu od 20.822.966,97 dinara (...).

[2] Presudom Privrednog apelacionog
suda (...) odbijena je zalba tuzenog (...).

[3] Protiv drugostepene presude tuzeni
je izjavio blagovremenu i dozvoljenu revi-
ziju zbog pogreSne primene materijalnog
prava i bitne povrede odredaba parni¢nog
postupka.

[4] Vrhovni kasacioni sud je ispitao po-
bijanu presudu (...) i utvrdio da revizija tu-
Zenog nije osnovana.

[5] Pobijana presuda nije zahvacena bit-
nom povredom iz ¢l. 374, st. 2, t. 2. Zakona
o parni¢nom postupku, na koju se u revizij-
skom postupku pazi po sluzbenoj duznosti.
Nisu osnovani revizijski navodi da je odlu-
ka, koja se pobija revizijom, doneta uz bit-
nu povredu odredaba parni¢nog postupka iz
¢l. 374, st. 1. Zakona o parnicnom postupku,
a u vezi sa ¢l. 355, st. 5. Zakona o parnic-
nom postupku. Revident upucuje na pogre-
$nu primenu pravila o sadrzini prvostepene
presude, iako predmet revizije mogu da
budu bitne povrede ucinjene iskljuc¢ivo u
postupku pred drugostepenim sudom. Sadr-
zina drugostepene odbijaju¢e odluke propi-
sana je u ¢l. 396, st. 2. Zakona o parni¢nom
postupku, pa u tom pogledu drugostepeni
sud nije u obavezi da detaljno obrazlaze
svoju odluku ukoliko prihvata ¢injeni¢no
stanje utvrdeno pred prvostepenim sudom,
kao i primenu materijalnog prava. Nisu od
uticaja revizijski navodi da drugostepena
presuda ne sadrzi razloge o dozvoljenosti
tuzbe, na koje sud pazi po sluzbenoj du-
znosti 1 da nije, u skladu sa ¢l. 8. Zakona o
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parni¢nom postupku, a u vezi sa ¢l. 90. Za-
kona o steCaju, dao jasne razloge za svoju
odluku, budu¢i da se time sustinski ukazu-
je da je ona zahvacena bitnom povredom
odredaba parni¢nog postupka iz ¢l. 374, st.
2, t. 12. Zakona o parni¢nom postupku. Me-
dutim, takva bitna povreda ne predstavlja
dozvoljeni revizijski razlog predviden u ¢l.
407. Zakona o parni¢nom postupku.

[6] Prema utvrdenom c¢injeni¢nom sta-
nju, tuzilac i tuzeni bili su u obligacionom
odnosu po osnovu Ugovora o kreditu od
8. 9. 2008. godine, kojim je tuzilac odobrio
tuzenom kredit u iznosu od 350.000,00 di-
nara sa rokom vracanja do 30. 11. 2008.
godine, pri ¢emu je u ¢l 6. navedenog
ugovora medu strankama ugovoreno da ¢e
placanje obaveze iz ovog ugovora izvrsiti
i pristupioci dugu od kojih je jedan i Pri-
vredno drustvo ,,Betonjerka“ a.d. iz Som-
bora, o ¢emu ¢e se sainiti posebni ugovo-
ri. Nadalje je prvostepeni sud utvrdio da je
reSenjem prvostepenog suda St 386/2011
od 2. 12. 2011. godine otvoren postupak
steCaja nad tuzenim. Zakljuckom suda
St 386/2011 od 5. 5. 2016. godine u stavu II1
izreke osporeno je potrazivanje tuZioca u
tre¢em isplatnom redu u ukupnom iznosu
od 30.120.952,32 dinara, a tuzilac je upuéen
da u roku od 8 dana od prijema zakljucka
pokrene, ili nastavi parni¢ni postupak radi
utvrdenja osporenog potrazivanja. Navede-
no potrazivanje tuzilac je naknadno prijavio
u postupku steaja 25. 3. 2015. godine, s
obzirom na to da je presudom prvostepenog
suda P 1922/2010 od 30. 5. 2011. godine
utvrdeno da je nistav i bez pravne vaznosti
Ugovor o pristupanju dugu od 8. 9. 2008.
godine zakljucen izmedu tuZioca i Privred-
nog drustva ,Betonjerka“ a.d. Sombor, a
kojim se navedeno privredno drustvo oba-
vezalo da tuziocu ispuni u celosti obavezu
tuzenog iz Ugovora o kreditu od 8. 9. 2008.
godine. Navedenom presudom P 1922/2010
od 13. 5. 2011. godine obavezan je tuzilac
da privrednom drustvu ,,Betonjerka“ a.d.
Sombor isplati iznos od 15.227.763,38 di-
nara na ime glavnog duga sa kamatom od
3. 2. 2009. godine, a koji iznos je tuzilac
pre otvaranja steCajnog postupka naplatio
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od navedenog privrednog drustva. Potom je
tuzilac po ovom osnovu 11. 3. 2015. godine
izvrsio placanje privrednom drustvu ,,Beto-
njerka“ a.d. Sombor u ukupnom iznosu od
30.120.952,40 dinara i to 15.227.763,38 di-
nara na ime glavnog duga i 14.893.189,02
dinara na ime obracunate kamate. Zaklju¢ak
0 osporavanju potrazivanja od 5. 5. 2016.
godine tuzilac je primio 23. 5. 2016. godine,
nakon cega je blagovremeno podneo tuzbu
1. 6. 2016. godine. Prvostepeni sud je, ce-
neci osnovanost i visinu postavljenog tuzbe-
nog zahteva iz varijante I nalaza i miSljenja
sudskog vestaka, utvrdio da je ukupan iznos
glavnog duga, koji tuzilac potrazuje od tu-
zenog na osnovu Ugovora o kreditu od 8. 9.
2008. godine — 15.227.763,38 dinara, kao i
da zakonska zatezna kamata na glavni dug
o dospelosti od 5. 8. 2011. godine iznosi
5.595.203,59 dinara, tako da ukupno potra-
zivanje tuzioca prema tuzenom na dan 5. 8.
2011. godine iznosi 20.822.966,97 dinara.
[7] Prvostepeni sud je stanovista da sud
u parni¢nom postupku nema ovlaséenja da
ispituje blagovremenost prijave potraziva-
nja podnete u steCajnom postupku imajuci u
vidu da ocenu blagovremenosti prijava po-
trazivanja vrSe isklju¢ivo organi steCajnog
postupka i da na osnovu odredbe ¢l. 111,
st. 5. Zakona o stec¢aju neblagovremene pri-
jave odbacuje stecajni sudija, a nema uslo-
va da se ovaj propust koriguje u parni¢nom
postupku, pa sudija u parnicnom postupku
nije ovlaséen da ispituje pravilnost i zako-
nitost zakljucka donetog u stecajnom po-
stupku. Na osnovu utvrdenog c¢injeni¢nog
stanja, prvostepeni sud je nasao da je tuzbe-
ni zahtev tuzioca delimi¢no osnovan, pa je
za napred navedene iznose usvojio tuzbeni
zahtev u stavu prvom izreke prvostepene
presude, nalaze¢i da tuziocu u smislu ¢l. 85,
st. 1. Zakona o stecaju pripada i zakonska
zatezna kamata na iznos glavnog duga od
15.227.763,38 dinara za period od 6. 8.
2011. godine do dana otvaranja stecaja nad
tuzenim 2. 12. 2012. godine. Protiv stava
prvog izreke presude tuzeni je izjavio zalbu.
[8] Drugostepeni sud prihvata stanoviste
prvostepenog suda, a naroCito da parnic-
ni sud nije ovlaséen da utvrduje zakonitost

donetog Zakljucka o priznatim i osporenim
potrazivanjima. Prema zakljucku drugoste-
penog suda, prvostepeni sud je pravilno pri-
menio materijalno pravo, pa je iz navedenih
razloga potvrdio prvostepenu presudu.

[9] Revident osporava pravilnost prime-
ne materijalnog prava, nalazeci, u bitnom,
da nistavost Ugovora o pristupanju dugu od
8. 9. 2008. godine, koji je zakljucen izmedu
tuzioca i Privrednog drustva ,,Betonjerka“
a.d. Sombor, ne moze proizvoditi pravne
posledice u odnosu na tuzenog i stvarati
pravo regresa tuzioca prema tuzenom, da
ne postoji u konkretnom slucaju solidarna
obaveza tuzenog i treéeg lica prema tuzio-
cu, te da niZestepeni sudovi nisu pravilno
cenili pravnu prirodu ugovora o pristupa-
nju dugu. Osim toga, ukazuje na to da je
rok za podnoSenje prijave od 120 dana od
dana objavljivanja oglasa u Sluzbenom gla-
sniku RS, propisan ¢l. 111, st. 5. Zakona o
stecaju (Sluzbeni glasnik RS, br. 104/20009,...
83/2014) prekluzivan, a $to su nizestepeni
sudovi morali imati u vidu.

[10] Vrhovni kasacioni sud ne prihvata
revizijske navode tuzenog.

[11] Tacno je da ne postoji u konkret-
nom slucaju solidarna obaveza tuzenog i
tre¢eg lica prema tuziocu, jer zakonom ta-
kva obaveza, a u delu kojim je regulisan
ugovor o pristupanju dugu, nije propisana.
Medutim, navodi revidenta da tuzilac nije
ugovorna strana po ugovoru o pristupanju
dugu i da utvrdenje niStavosti ugovora o
pristupanju dugu nema uticaja na odnose
izmedu tuZioca i tuZenog nisu osnovani.
Naime, prema odredbi ¢l. 451. Zakona o
obligacionim odnosima ugovorom izmedu
poverioca i treéeg lica, kojim se on obave-
zuje poveriocu da ¢e ispuniti njegovo potra-
zivanje od duznika treci stupa u obavezu po-
red duznika. Dakle, zaklju¢enjem ugovora
o pristupanju duga Privredno drustvo ,,Be-
tonjerka® a.d. Sombor pristupilo je dugu,
tako Sto se obavezalo da ¢e obavezu tuzenog
izmiriti, pored tuzenog, kao glavnog duzni-
ka. Kada je presudom prvostepenog suda
P 1922/2010 od 13. 5. 2011. godine utvrde-
no da je nistav i bez pravne vaznosti Ugovor
o pristupanju dugu od 8. 9. 2008. godine,
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zakljucen izmedu tuZioca i Privrednog dru-
Stva ,,Betonjerka“ a.d. Sombor, otpao je
osnov po kome je Privredno drustvo ,,Beto-
njerka® a.d. iz Sombora izvrsilo isplatu dela
duga tuzenog, a pored toga tuzilac je izvr-
$io povracaj iznosa od 15.227.763,38 dinara
Privrednom drustvu ,,Betonjerka“ a.d. Som-
bor, u smislu ¢l. 104, st. 1. Zakona o obliga-
cionim odnosima, kojim je propisano da je
u slucaju nistavosti ugovora svaka ugovorna
strana duzna da vrati drugoj sve ono $to je
primila po osnovu takvog ugovora. Na ovaj
nacéin, kao duznik obaveze prema tuziocu
preostao je samo glavni duznik po ugovoru
o kreditu — tuzeni, pa se ne mogu prihvatiti
navodi iz revizije tuzenog da utvrdenje ni-
Stavosti ugovora o pristupanju dugu nema
nikakvog znacaja u odnosu na postojanje
obaveze tuzenog prema tuziocu. Nije sporno
da tuzeni nije ispunio svoju obavezu iz ugo-
vora o kreditu, pa sledom, tuzilac ima pra-
vo da mu se utvrdi osnovanim potrazivanje
prema tuzenom u skladu sa ¢l. 117, st. 1. i
¢l. 118, st. 3. Zakona o stecaju, a u vezi sa
¢l. 1065. Zakona o obligacionim odnosima,
jer njegovo potrazivanje nije ugaseno ispla-
tom od strane treceg lica, s obzirom na to
da je isplata izvrSena po niStavom ugovoru.
Ne radi se o pravu regresa na koje ukazuje
revident, ve¢ o postojanju glavnog duga tu-
zenog po zaklju€enom ugovoru o kreditu sa
tuziocem.

[12] Bez uticaja su na drugacije odlu-
¢ivanje Vrhovnog kasacionog suda navodi
revidenta da je tuzilac dopunsku prijavu
podneo po isteku roka za podnosenje prija-
va, koji je prekluzivan i da je na taj nacin
tuzilac izgubio pravo da zahteva predmetni
iznos. Pravilno su nizestepeni sudovi izveli
zakljucak da parni¢ni sud nije ovlas¢en da
ceni blagovremenost podnete prijave, da je
o blagovremenosti prijave odlu¢eno (tako
Sto je utvrdeno da nije neblagovremena) u
steCajnom postupku, te je potraZivanje iz
prijave osporeno, a tuzilac upuéen na par-
nicu. Po dobijanju uputa na parnicu, tuzilac
je blagovremeno, u skladu sa ¢l. 117, st.
1. Zakona o steCaju podneo tuzbu, te nije
bilo uslova da se tuzba odbaci u parniénom
postupku, niti je u parniénom postupku
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prvostepeni sud mogao ceniti blagovreme-
nost podnete dopunske prijave. U situaciji
kada je tuzilac upuéen na parnicu, podneo
tuzbu u roku u kome je nalozeno Zakljuc-
kom od 5. 5. 2016. godine, prvostepeni sud
je mogao da vodi postupak i da o tuzbe-
nom zahtevu tuzioca odluéi na nacin kako
je odlucio prvostepenom presudom. Ispi-
tivanje prijava potrazivanja visi se od stra-
ne organa steCajnog postupka i znacajna je
faza postupka iz razloga Sto se u ovoj fazi
postupka sti¢u uslovi na strani poverilaca za
pokretanja parnica i otvara put poveriocima
za ostvarivanje njihovih prava. Jedino prav-
no sredstvo koje bi tuzenom bilo na raspo-
laganju jeste ulaganje eventualne primedbe
steCajnom upravniku u ste¢ajnom postupku,
a ukazivanje u parnicnom postupku na na-
stupanje prekluzije usled proteka roka u ste-
cajnom postupku, nije pravni put kojim se
tuzeni moze koristiti u situaciji kada postoji
uput na parnicu i kada je po uputu blagovre-
meno podneta tuzba, te kada je ve¢ doslo
do pokretanja parni¢nog postupka povodom
utvrdenja osnovanosti osporenog potraziva-
nja tuzioca.

[...]

ZPP ¢l. 350.

Ne postoje smetnje za donoSenje
presude zbog propustanja onda kada
tuzilac u tuzbi postavi jasno odredeni
novcani tuzbeni zahtev, a uz to predlozi
veStacenje na okolnost visine traZenog
iznosa.

Resenje VKS od 8. septembra 2022 —

Rev2 2620/22 (AS u Novom Sadu,
OS u Somboru)

Iz obrazlozenja:

[1] Presudom zbog propustanja Osnov-
nog suda u Somboru (...) usvojen je tuzbeni
zahtev tuzilje (stav prvi izreke) i obavezan
tuzeni da isplati tuzilji, na ime naknade tro-
Skova za ishranu u toku rada i naknade za
koris¢enje godisnjeg odmora, iznose od po
1.000,00 dinara pocev od aprila 2018. za-
klju¢no sa decembrom 2020. godine, sa za-
konskom zateznom kamatom na svaki od tih
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iznosa, sa rokovima dospelosti nazna¢enim
u drugom stavu izreke te presude. (...)

[2] Resenjem Apelacionog suda u No-
vom Sadu (...) odbacena je zalba tuzilje
izjavljena protiv presude zbog propustanja
Osnovnog suda u Somboru (...).

[3] Protiv pravnosnaznog resenja done-
tog u drugom stepenu, tuzilja je blagovre-
meno izjavila reviziju, zbog bitnih povreda
odredaba parni¢nog postupka.

[4] Ispitujuci drugostepeno resenje (...)
Vrhovni kasacioni sud je naSao da je revizija
neosnovana.

[5] U postupku nije ucinjena bitna po-
vreda odredaba parni¢nog postupka iz
¢l. 374, st. 2, t. 2. ZPP o kojoj revizijski
sud pazi po sluzbenoj duznosti. Nema ni
povrede iz ¢l. 374, st. 1. ZPP, jer je drugo-
stepeni sud pravilno primenio odredbe pro-
cesnog zakona i za svoju odluku dao pravil-
ne, jasne i dovoljne razloge o svim bitnim
¢injenicama.

[6] Prvostepeni sud je doneo presudu
zbog propustanja, nakon Sto je tuzilja 28. 4.
2021. godine podnela tuzbu protiv tuzenog
radi isplate naknade troskova za ishranu u
toku rada i regresa za kori$¢enje godiSnjeg
odmora u iznosima od po 1.000,00 dinara
za svaki mesec perioda od aprila 2018. do
decembra 2020. godine sa zakonskom za-
teznom kamatom u oznacenim periodima
dospelosti. Tuzenom je tuzba dostavlje-
na 17. 5. 2021. godine, uz resenje suda od
13. 5. 2021. godine kojim mu je nalozeno
da u roku od 30 dana od prijema tog rese-
nja podnese odgovor na tuzbu i kojim je
upozoren na posledice propustanja. Kako u
odredenom roku tuzeni nije podneo odgo-
vor na tuzbu sud je, primenom ¢l. 350. ZPP,
doneo presudu zbog propustanja kojom je
usvojio tuzbeni zahtev tuzilje, nasavsi da su
za to ispunjeni svi zakonski uslovi. Odlu-
¢ujuci o tuziljinoj zalbi i imajuéi u vidu da
je tuzilja postavila jasno opredeljen tuzbeni
zahtev, koji je u celosti usvojen presudom
zbog propustanja, drugostepeni sud je za-
kljucio da zalbeni navodi o nedostacima tu-
zbe u pogledu visine tuzbenog zahteva nisu
od uticaja na pravni interes za izjavljiva-
nje zalbe, s obzirom da je prvostepeni sud,

usvojivsi tuzbeni zahtev tuzilje, postupio na
nacin propisan odredbom ¢l. 3, st. 1. ZPP —
u granicama postavljenog tuzbenog zahteva,
zbog Cega tuzilja nema pravni interes za
izjavljivanje zalbe, pa je tuziljinu zalbu od-
bacio primenom ¢l. 389. u vezi sa ¢l. 378.
ZPP.

[7] Pravilna je odluka drugostepenog
suda.

[8] Revizijsko ukazivanje tuzilje da je
sud trebalo da primeni odredbu ¢l. 9. ZPP
i da spreci zloupotrebu prava od strane tu-
zenog (propustanjem da odgovori na tu-
zbu ¢ime je omoguéio donoSenje presude
na osnovu propustanja i zna¢ajno smanjio
naknadu troSkova koje duguje tuzilji), s
obzirom da je tuzilja u tuzbi predlozila i
da se izvede dokaz vesStacenjem na okol-
nost utvrdenja visine dugovanih iznosa $to
nije od uticaja na drugaciju odluku. Prema
odredbama ¢l. 3. ZPP, u parni¢nom postup-
ku sud odlucuje u granicama zahteva koji
su postavljeni u postupku (st. 1), a stranke
mogu slobodno da raspolazu zahtevima koje
su postavile u toku postupka, da se odreknu
zahteva, priznaju zahtev protivne stranke i
da se poravnaju (st. 2), pri ¢emu sud nece
dozvoliti raspolaganje stranaka koje su u
suprotnosti sa prinudnim propisima, javnim
poretkom, pravilima morala i dobrim obi-
¢ajima (st. 3). U postupku u parnicama iz
radnih odnosa primenjuju se odredbe ZPP
iz ¢l. 436-441. ZPP, s tim da ako u odred-
bama ove glave nije drugacije propisano,
primenjuju se i ostale odredbe ovog zakona
(cl. 436).

[9] Dakle, tuzilja je tuzbom zahtevala
isplatu naknada koje se odnose na troskove
za ishranu u toku rada i naknadu za korisce-
nje godisnjeg odmora u jasno oznacenim iz-
nosima za period od aprila 2018. zakljucno
sa decembrom 2020. godine s kamatom i, s
tim u vezi, postavila jasan i odreden zahtev.
Tuzilja, ¢ijom radnjom se pokrece parnic-
ni postupak (podnoSenjem tuzbe) i o ¢ijem
zahtevu se donosi sudska odluka, je bila
ovlas¢ena da svoj tuzbeni zahtev, ukoliko je
smatrala da su dugovani iznosi visi, posta-
vi 1 u viSem iznosu, ali to nije ucinila. Po
takvom odredenom nov¢anom potrazivanju
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prvostepeni sud je, po prijemu tuzbe, postu-
pio u skladu sa odredbama Zakona o parnic-
nom postupku, pripremajuéi glavnu raspra-
vu u smislu ¢l. 289, 296. 1 297. ZPP, dosta-
vivs$i tuzenom odgovor na tuzbu uz upozo-
renje o posledicama propustanja dostavlja-
nja odgovora na tuzbu. Tuzeni nije podneo
odgovor na tuzbu u odredenom roku, ¢ime
je postupio na jedan od mogucih nacina, u
skladu sa svojim procesnim ovlaséenjima.
Sud je, zakljucivsi da su ispunjeni uslovi iz
¢l. 350. ZPP, doneo presudu zbog propusta-
nja kojom je usvojio tuzbeni zahtev tuzilje.
U takvoj situaciji prvostepeni sud je odlu¢io
u granicama stavljenog tuzbenog zahteva i
tuzbeni zahtev tuzilje usvojio, te je drugo-
stepeni sud pravilno ocenio da tuzilja nema
pravni interes za zalbu upravo zbog toga §to
je njen tuzbeni zahtev u celosti usvojen.
[10] Nije osnovano ni ukazivanje revi-
denta na razliCito postupanje prvostepenih
sudova u istovrsnim sporovima kada tuzeni
ne dostavi odgovor na tuzbu (u kojim tu-
zbeni zahtevi ne budu usvojeni ili se zalbe
tuzilaca tretiraju kao predlozi za vracanje u
predasnje stanje) i ukazivanje na to da se re-
vizija izjavljuje i s pozivom na ¢l. 404. ZPP.
U konkretnom slucaju revizija nije izjavlje-
na protiv meritorne odluke (presude), veé
protiv resenja, a posebna revizija iz ¢l. 404.
ZPP moze se izjaviti samo protiv pravno-
snazne presude donete u drugom stepenu.

Zakon o uredenju sudova 2008,
¢l. 22 st. 2, ¢l. 25 st. 1 t. 1 (i Zakon
o uredenju sudova 2023, ¢l. 24 st. 2,

icl.27,st.1,t 1)

Za reSenje spora izmedu pravnog
lica i privrednog subjekta radi isplate
zakupnine nije nadleZan privredni sud,
vec sud opSte nadleZnosti.

Resenje VKS od 7. jula 2022 — R1 338/22

Iz obrazlozenja:

[...]

[3] Resavaju¢i nastali sukob stvar-
ne nadleznosti (...), Vrhovni kasacioni
sud je nasao da je za postupanje u ovom
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predmetu stvarno nadlezan Tre¢i osnovni
sud u Beogradu.

[4] Prema ¢l. 22, st. 2. Zakona o urede-
nju sudova, osnovni sud u prvom stepenu
sudi u gradansko-pravnim sporovima ako
za pojedine od njih nije nadlezan drugi sud i
vodi izvr$ne i vanparni¢ne postupke za koje
nije nadlezan neki drugi sud.

[5] Po ¢l. 25, st. 1, t. 1. Zakona o urede-
nju sudova, privredni sud u prvom stepenu
sudi u sporovima izmedu domacih i stranih
privrednih drustava, preduzeca, zadruga i
preduzetnika i njihovih asocijacija (privred-
ni subjekti), u sporovima koji nastanu izme-
du privrednih subjekata i drugih pravnih lica
u obavljanju delatnosti privrednih subjekata,
kao i kada je u navedenim sporovima jedna
od stranaka fizi¢ko lice ako je sa strankom
u odnosu materijalnog suparnicarstva. To
zna¢i da ukoliko spor postoji izmedu pri-
vrednog subjekta i drugih pravnih lica, tada
je za ustanovljavanje nadleznosti privred-
nog suda, pored subjektivnog kriterijuma
potrebno ispunjenje dodatnog, objektivnog
kriterijuma — da je spor nastao u obavljanju
delatnosti privrednog subjekta.

[6] Tuzba u ovoj parnici podneta je
17. 11. 2021. godine Tre¢em osnovnom
sudu u Beogradu sa predlogom da izdava-
nje platnog naloga, radi naplate novcanog
potrazivanja po osnovu nepla¢ene zakupni-
ne. Predmet spora u konkretnom slucaju je
naplata zakupnine, koju tuzilac kao pravno
lice potrazuje od tuzenog kao privrednog
subjekta za zakup poslovnih prostorija. Spor
povodom placanja zakupnine, ne predstavlja
spor koji je nastao u obavljanju delatnosti
tuzenog kao privrednog subjekta. Delat-
nost privrednog subjekta je delatnost koju
taj privredni subjekt obavlja radi sticanja
dobiti, kao svoju registrovanu delatnost, a
koris¢enje odredenog poslovnog prostora
po osnovu zakupa, u kom se obavlja delat-
nost, predstavlja samo fakticki preduslov
za obavljanje privredne delatnosti. Kako se
u konkretnom sluc¢aju ne radi o sporu koji
je nastao izmedu privrednog subjekta i dru-
gog pravnog lica u obavljanju delatnosti pri-
vrednog subjekta, to nije ispunjen objektivni
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kriterijum za postojanje nadleznosti privred-
nog suda. (...)

[8] Kako je stvarno nenadlezan Pri-
vredni sud u Beogradu resenjem Pl 180/22
od 13. 5. 2022. godine izdao platni nalog u
0voj parnici, potrebno je da u smislu ¢l. 463,
st. 1. ZPP ukine platni nalog, pa ¢e Treci
osnovni sud u Beogradu pre nego Sto nasta-
vi postupanje u predmetu, dostaviti predmet
Privrednom sudu u Beogradu, kako bi rese-
njem odlucio u smislu navedene zakonske
odredbe.

ZPP &l. 194, st. 3; ZH &l 43, 44.

Tuzba radi utvrdenja prestanka
potraZivanja obezbedenog hipotekom
predstavlja zakonom predvideni slucaj
dozvoljenosti zahteva koji se odnosi na
utvrdenje ¢injenica.

ZPP ¢l 1, 16.

Tuzba kojom se trazi nalaganje
Republickom geodetskom zavodu bri-
sanje i/ili upisivanje prava svojine je
nedozvoljena zbog nedostatka sudske
nadleZnosti.

Presuda VKS od 3. februara 2022
— Prev 386/21 (PAS; PS u Uzicu)

Iz obrazlozenja:

[1] Presudom Privrednog suda u Uzicu
(...) u stavu prvom izreke usvojen je tuzbeni
zahtev pa je utvrdeno da tuzilac ima van-
knjizno pravo svojine, sa idealnim udelom
1/1 nepokretnosti upisane u listu nepokret-
nosti broj (...) KO Nova Varo§ u V listu
— prvi deo, broj parcele (...), kao zgrada
trgovine — deo — salon namestaja povrsine
815 m?, potes (...), §to su tuZeni duzni da
priznaju i dozvoli da tuzilac upiSe pravo
svojine u javnim knjigama pod pretnjom iz-
vrsenja. U stavu drugom izreke nalozeno je
Republickom geodetskom zavodu, Sluzbi za
katastar nepokretnosti Nova Varo$ da izbrise
prvotuzenog ,,Vocar Lutka® DOO Prijepolje
kao vlasnika nepokretnosti upisane u listu
nepokretnosti broj (...) KO Nova Varo§ u V

listu — prvi deo, broj parcele (...), kao zgrada
trgovine — deo — salon namestaja povrsine
815 m?, potes (...) sa udelom 1/1 i upise tu-
zioca kao vlasnika predmetne nepokretnosti.
U stavu tri izreke usvojen je tuzbeni zahtev
pa je utvrdeno da je potrazivanje drugotu-
zenog kao hipotekarnog poverioca prema
prvotuzenom kao hipotekarnom duzniku
prestalo da postoji i da se s tim u vezi do-
zvoljava brisanje hipoteke na nepokretno-
sti koja je napred blize oznacena. U stavu
Cetvrtom izreke nalozeno je Republickom
geodetskom zavodu, Sluzbi za katastar ne-
pokretnosti Nova Varo§, da izvrsi brisanje
hipoteke na nepokretnosti blize opisane
prethodnim stavom izreke. U stavu petom
izreke obavezani su tuzeni da tuZziocu soli-
darno plate na ime troSkova parni¢nog po-
stupka iznos od 570.460,50 dinara. U stavu
Sestom izreke obavezani su drugotuzeni da
tuziocu plate na ime troskova parni¢nog po-
stupka iznos od 279.653,50 dinara.

[2] Presudom Privrednog apelacionog
suda (...) odbijena je zalba drugotuzenog i
potvrdena je navedena prvostepena presuda.

[3] Protiv pravnosnazne drugostepene
presude drugotuzeni je izjavio blagovreme-
nu i dozvoljenu reviziju zbog bitne povrede
odredaba parni¢nog postupka i pogresne pri-
mene materijalnog prava.

[4] Ispitujuéi pobijanu presudu (...), Vr-
hovni kasacioni sud je odlucio da je revizija
drugotuzenog delimi¢no osnovana.

[5] Prema utvrdenom c¢injeni¢énom sta-
nju, reSenjem Privrednog suda u Uzicu
St 17/12 od 8. 6. 2012. godine nad prvotu-
zenim je otvoren stecajni postupak, potvr-
deno usvajanje unapred pripremljenog plana
reorganizacije stecajnog duznika od 6. 4.
2012. godine i obustavljen ste¢ajni postu-
pak. Resenjem istog suda od 14. 6. 2016.
godine ponovo je otvoren stecajni postu-
pak nad prvotuzenim zbog nepostupanja po
usvojenom planu reorganizacije, a reSenjem
od 12. 6. 2017. godine potvrdeno je usva-
janje plana reorganizacije koji je podnet od
strane osnivaca prvotuzenog. Planom re-
organizacije koji je potvrden reSenjem od
12. 6. 2017. godine obuhvaceno je tuzioCe-
vo potrazivanje u iznosu od 114.120.851,60
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dinara, a tuziocu je priznat status razlu¢nog
poverioca i svrstan je u prvu klasu koju ¢ine
razluéni poverioci. Planom reorganizaci-
je predvideno je izmirenje obaveze prema
razluénim poveriocima kroz institut zame-
ne ispunjenja prenosom prava vlasniStva,
tako da tuzilac kao razluéni poverilac stice
pravo svojine na predmetnoj nepokretnosti
— objektu evidentiranom u listu nepokretno-
sti (...) KO Nova Varo$§ u V listu, prvi deo
broj parcele (...) KO Nova Varos, zgrada tr-
govine — deo — salon namestaja, potes (...).
Na ovoj nepokretnosti upisana je hipoteka
na osnovu zalozne izjave Ov. 2822/10 od
1. 12. 2010. godine u korist drugotuzenog
radi obezbedenja potrazivanja u iznosu od
76.948.973,45 dinara. Iz spisa predmeta
Privrednog suda u Subotici I 4/2015. prvo-
stepeni sud je utvrdio da je pod navedenim
brojem voden izvr$ni postupak na osnovu
izvr$ne isprave izvr$nog poverioca, ovde
tuzioca, protiv izvr$nog duznika, ovde dru-
gotuzenog, radi naplate potrazivanja u izno-
su od 65.298.104,00 dinara sa kamatom na
pojedina¢ne iznose koji su u resenju o izvr-
Senju taksativno navedeni i za troskove par-
ni¢nog i izvr$nog postupka. U ovom postup-
ku doneto je reSenje o izvrSenju dana 11. 2.
2015. godine, a zatim i zakljucci kojima je
izvr$ni sud odredio zaplenu i prenos potra-
zivanja drugotuzenog prema prvotuzenom
do visine potrazivanja izvrSnog poverioca, i
to glavnog duga u iznosu od 65.298.104,00
dinara, zakonske zatezne kamate na pojedi-
nacne iznose po predlogu za izvrsenje, kao
i troskove parni¢nog postupka i izvr$nog
postupka. Na osnovu reSenja o izvrSenju i
zakljucka izvr$nog suda izvrSena je plenid-
ba i prenos navedenog potrazivanja drugo-
tuzenog prema prvotuzenom na tuzioca.
Predmetno potrazivanje bilo je obezbedeno
hipotekom koja je dana 7. 12. 2010. godine
upisana u G listu nepokretnosti koja je na-
pred blize oznacena. Na navedeni nacin na
tuzioca kao poverioca preneto je potraziva-
nje drugotuzenog prema prvotuzenom koje
je bilo obezbedeno hipotekom na predmet-
noj nepokretnosti. U stecajnom postuku nad
prvotuzenim utvrdena je visina tuzioCevog
potrazivanja, pa je isto obuhvaceno planom
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reorganizacije u iznosu od 114.120.851,60
dinara. Nakon usvajanja plana reorganizaci-
je drugotuzeni je protiv prvotuzenog vodio
parnicu pred Privrednim sudom u Uzicu pod
brojem P 55/17 radi utvrdenja potrazivanja
drugotuzenog u iznosu od 34.274.604,98 di-
nara, a koji iznos predstavlja razliku izme-
du ukupno prijavljenog potrazivanja i dela
potrazivanja koje je preneto na tuzioca. Na-
vedeni postupak pravnosnazno je okoncan
odbijaju¢om presudom.

[6] Na osnovu utvrdenog cinjeni¢nog
stanja nizestepeni sudovi zakljuCuju da je
osnovan tuzbeni zahtev za utvrdenje prava
svojine na predmetnoj nepokretnosti bu-
du¢i da je na tuzioca u okviru realizacije
plana reorganizacije kojim je predvideno
izmirenje potrazivanja razluénih poverilaca
kroz institut zamene ispunjenja, odnosno
prenosom prava svojine na predmetnoj ne-
pokretnosti, na tuzioca preneto pravo svo-
jine na nepokretnosti koja je predmet ovog
postupka. Na taj nacin ispunjen je uslov za
sticanje prava svojine na osnovu izvrsne
isprave zbog Cega su nizestepeni sudovi u
ovom delu usvojili tuzbeni zahtev. Takode
nizestepeni sudovi su na stanovistu da je
potrazivanje drugotuzenog prema prvotu-
zenom prestalo buduci da je isto preneto na
tuzioca u izvrsnom postupku koji je voden
pred Privrednim sudom u Subotici pod bro-
jem I 4/2015, te da je do prenosa tog potra-
zivanja doslo pre usvajanja plana reorgani-
zacije, usled cega je tuzioCevo potrazivanje
obuhvaceno predmetnim planom, dok potra-
zivanje drugotuZenog prema prvotuzenom
nije obuhvaceno planom reorganizacije i u
celini je preneto na tuzioca. Nizestepeni su-
dovi zaklju€uju da je prenosom potrazivanja
u izvr$nom postupku u smislu ¢l. 154. 1 155.
Zakona o obezbedenju doslo do prenosa hi-
poteke na tuzioca kao sredstvo obezbedenja
predmetnog potrazivanja, pa iz tih razloga
usvojen je tuzbeni zahtev za utvrdenje da je
prestalo potrazivanje drugotuzenog prema
prvotuzenom i da je dozvoljeno brisanje hi-
poteke na istoj nepokretnosti.

[7]1 Revident ne prihvata izneto sta-
noviste nizZestepenih sudova. Smatra da
su nizestepeni sudovi pogresno primenili
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materijalno pravo i istiCe da prenosom po-
trazivanja u izvrSnom postupku sa drugo-
tuzenog na tuzioca nije prestala obligacija
izmedu prvotuzenog i drugotuzenog, ve¢ je
na tuzioca preneto pravo da zahteva isplatu
od prvotuzenog u visini svog potrazivanja,
odnosno da naplati celokupan iznos potra-
zivanja koji je drugotuzeni imao prema pr-
votuzenom. Posebno ukazuje da je tuzilac
zaplenom potrazivanja u izvr$nom postupku
stekao pravo da se na predmetnoj hipoteci
namiri pre izvr$nog duznika — hipotekarnog
poverioca, ovde drutotuzenog, a ne umesto
njega, te da nije doslo do prelaska na tuzi-
oca hipotekarnih prava drugotuzenog, zbog
Cega smatra da nizestepene odluke nisu pra-
vilne u delu u kojem je utvrdeno da su is-
punjeni uslovi za brisanje hipoteke na pred-
metnoj nepokretnosti.

[8] Revizija drugotuzenog u delu kojim
se pobijaju odluke o utvrdenju prestanka
potrazivanja drugotuzenog prema prvotu-
zenom 1 utvrdenju prava svojine na spornoj
nepokretnosti nije osnovana.

[9] Pravilno su nizestepeni sudovi na
utvrdeno Cinjeni¢no stanje primenili materi-
jalno pravo kada su zakljucili da su osnova-
ni tuzbeni zahtevi za utvrdenje prava svoji-
ne na predmetnoj nepokretnosti i utvrdenja
da je prestalo potrazivanje drutotuZzenog
prema prvotuzenom, kao i da su ispunjeni
uslovi za brisanje hipoteke koja je u korist
drugotuzenog ustanovljena na predmetnoj
nepokretnosti. Ovo iz razloga $to se pravo
svojine tuzioca na predmetnoj nepokretnosti
zasniva na usvojenom planu reorganizacije
u kojem je kao jedna od mera njegovog iz-
vrsenja predvidena zamena ispunjenja, pa je
umesto novcanog potrazivanja koji je tuzi-
lac imao prema prvotuzenom, tuzilac nami-
ren prenosom prava svojine na nepokretno-
sti koja je predmet ovog spora, o ¢emu su
nizestepeni sudovi dali jasne i razumljive
razloge zasnovane na pravilnoj primeni ma-
terijalnog prava koje prihvata i ovaj sud kao
revizijski.

[10] Takode, pravilno nizestepeni su-
dovi zakljuuju da je potrazivanje dru-
gotuzenog prema prvotuzenom prestalo.
Ovakav zakljucak temelji se na Cinjenici

da je potrazivanje drugotuzenog prema pr-
votuzenom kao svom duzniku zaplenjeno u
postupku izvrSenja koji je pokrenuo tuzilac
protiv drugotuzenog, te da je na taj nadin
to potrazivanje preneto sa drugotuzenog na
tuzioca. Preostali iznos potrazivanja drugo-
tuzenog po prijavi podnetoj od strane dru-
gotuzenog u stecajnom postupku nad prvo-
tuzenim u iznosu od 34.274.604,98 dinara,
bilo je predmet spora koji je voden pred
Privrednim sudom u Uzicu, a koji je prav-
nosnazno okoncan odbijaju¢om presudom,
Sto znaci da je potrazivanje drutotuzenog
prema prvotuzenom u celini prestalo. Sa tim
u vezi, prestalo je i svojstvo hipotekarnog
poverioca drugotuzenog imajuéi u vidu da
je odredbom ¢l. 125, st. 1. Zakona o izvr-
Senju i obezbedenju (Sluzbeni glasnik RS,
br. 31/11) koji je vazio u vreme vodenja
izvr$nog postupka I 4/2015, propisano da
ako je zaplenjeno potrazivanje obezbedeno
zalogom ili hipotekom, izvr$ni poverilac
zaplenom stupa na mesto izvr$nog duznika.
Sa druge strane, Zakon o hipoteci u ¢l. 50,
st. 1, t. 2. propisuje da hipoteka prestaje is-
pisom i kada hipotekarni poverilac stekne
pravo svojine na hipotekarnoj nepokretnosti,
pa kako je prenosom potrazivanja drugotu-
zenog na tuzioca preneta hipoteka, te kako
je doslo do sticanja prava svojine tuZioca
na nepokretnosti koja je predmet hipoteke,
pravilno niZestepeni sudovi zakljucuju da
su ispunjeni uslovi za prestanak predmetne
hipoteke. Osim toga, iz ¢injeni¢nog utvrde-
nja proizilazi da je prestalo i samo potrazi-
vanje koje je bilo obezbedeno hipotekom,
Sto predstavlja jo§ jedan osnov za brisanje
hipoteke, iz kog razloga su neosnovani svi
ravizijski navodi kojima se pobija odluka
nizestepenih sudova u navedenom delu.

[11] U pogledu revizijskih navoda koji-
ma se ukazuje na bitne povrede postupka u
delu odluke kojom je odlu¢eno o zahtevu za
utvrdenje da je potrazivanje drugotuzenog
prema prvotuzenom prestalo, u smislu da je
postupljeno suprotno odredbi ¢l. 194. Zako-
na o parnicnom postupku, Vrhovni kasacio-
ni sud nalazi da su isti neosnovani.

[12] Odredbom ¢l. 194, st. 3. navedenog
zakona propisano je da tuzba za utvrdenje
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moze da se podnese radi utvrdivanja po-
stojanja, odnosno nepostojanja Cinjenice,
ako je to predvideno zakonom ili drugim
postupkom. U konkretnom slucaju, dru-
gostepeni sud je pravilno zakljucio da je
posebnim zakonom — Zakonom o hipoteci
— predvidena moguénost podnosSenja tuzbe
kojom se utvrduje da je potrazivanje hipote-
karnog poverioca prestalo (¢l. 43. 1 44, st. 2.
zakona), pa kako se tuzbeni zahtev tuzioca
u osporavanom delu upravo odnosi na utvr-
denje navedene ¢injenice, Vrhovni kasacioni
sud nalazi da nije u¢injena bitna povreda
postupka na koju se revizijom ukazuje.

[«.]

[14] Medutim, osnovano revident u re-
viziji ukazuje da je drugostepeni sud ucinio
bitnu povredu postupka iz ¢l. 374, st. 2, t. 2.
Zakona o parni¢nom postupku buduéi da je
odluc¢eno o zahtevu koji ne spada u sudsku
nadleznost. Odredbom ¢l. 16. Zakona o par-
ni¢nom postupku propisano je da sud u toku
celog postupka po sluzbenoj duznosti pazi
da 1i resavanje spora spada u sudsku na-
dleznost. Kada utvrdi da za reSavanje spora
nije nadlezan sud nego neki drugi organ, sud
se oglasava nenadleznim, ukida sprovedene
radnje u postupku i odbacuje tuzbu. Tuzbeni
zahtevi o kojima je pravnosnazno odluceno,
izmedu ostalog, odnose se i na zahtev tuzi-
oca da se nalozi Republickom geodetskom
zavodu, Sluzbi za katastar nepokretnosti
Nova Varo$ da izbriSe prvotuzenog i upise
tuzioca kao vlasnika predmetne nepokret-
nosti, te da se nalozi navedenom organu
da se izvrs$i brisanje hipoteke na istoj ne-
pokretnosti. U pogledu navedenih tuzbenih
zahteva nizestepeni sudovi su doneli meri-
tornu odluku kojom su isti usvojili. Prema
stanovistu Vrhovnog kasacionog suda, na
taj na¢in ucinjena je bitna povreda postupka
iz ¢l. 374, st. 2, t. 2. Zakona o parni¢nom
postupku, imajuéi u vidu da se upis stvarnih
prava na nepokretnostima vrsi prema pravi-
lima upravnog postupka, koji je u konkret-
nom slucaju sadrzan u odredbama Zakona
o postupku upisa u katastar nepokretnosti
i vodova. Tim zakonom, izmedu ostalog,
uredena su pravila postupka upisa u katastar
nepokretnosti i katastar vodova u njihovom
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odrzavanju, predmet i vrste upisa u tom po-
stupku. Imajuc¢i u vidu propisani postupak
za ostvarivanje prava radi upisa ili ispisa
stvarnih prava na nepokretnostima, Vrhovni
kasacioni sud zakljuCuje da su napred izneti
zahtevi tuzioca predmet upravnog postupka
koji se vodi pred nadleznim sluzbama Repu-
blickog geodetskog zavoda, te da s toga ne
mogu biti predmet odlu¢ivanja i raspravlja-
nja pred parni¢nim sudom.

[...]

Z0O0 ¢l 66, st. 1, ¢l. 103, st. 1.

Prividan ugovor nije ugovor op-
tereCen manama volje, i u tom smislu
rusljiv, ve¢ je to slucaj nepostojanja
saglasnosti volja ugovornih strana, $to
zna¢i da ugovor nije ni nastao. Re¢ je
o institutu nepostojeéeg ugovora koga
poznaje pravna teorija, ali je razliko-
vanje niStavih i nepostoje¢ih ugovora
u praksi beznac¢ajno, imajuéi u vidu da
su i nepostojeci i niStavi ugovori na isti
nacin obuhvaéeni kategorijom nistavih
ugovora.

700 ¢l. 109, st. 1.

Ugovorna strana u svakom sluca-
ju spada u krug zainteresovanih lica u
smislu ¢l. 109, st. 1. ZOO.

Presuda VKS od 24. februara 2021 —

Rev 4647/20 (AS u Beogradu, OS u
Obrenovcu)

Iz obrazlozenja:

[...]

[8] Prema utvrdenom c¢injeni¢nom sta-
nju, tuzilac BB iz (...) je sa tuZenim za-
kljudio ugovor o kupoprodaji overen kod
Opstinskog suda u Obrenovecu pod brojem
Ov br. (...)/(...) dana 23. 3. 2009. godine,
kojim mu je u svojstvu prodavca, prodao
svoj suvlasnicki udeo od 1/2 idealnih delo-
va na ZK telu II, zgrada br. (...), iskljucivu
svojinu na ZK telu III, stambena zgrada br.
(...) 1 iskljuc¢ivu svojinu na ZK telu IV, Supa,
sa pravom korisc¢enja k.p. br. (...), povrsine
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XXX m?, upisane u ZKUL br. (...) KO (...),
za kupoprodajnu cenu od 30.000 evra. U
ugovoru nije naveden rok isplate kupopro-
dajne cene, niti je konstatovano da je ona
isplacena, a predaja u posed je ugovorena
do 19. 10. 2009. godine. U vreme kada je
taj ugovor zakljucen, trziSna vrednost nepo-
kretnosti koje su predmet ugovora, iznosila
je 88.400 evra. Tuzeni je tuzilji AA iz (...),
pozajmio iznos od 10.000 evra na rok od tri
meseca, sa kamatom od 6 % na mesecnom
nivou. Posto tuzilja tuzenom nije vratila po-
zajmljeni novac, u ugovorenom roku, tuzeni
je povecao kamatu na 10 % mesecno, a kada
je dug tuzilje sa kamatom dostigao iznos od
20.000 evra, tuzeni je zahtevao da se nje-
govo potrazivanje obezbedi. Zbog toga je
tuzilja trazila od svog sina, tuzioca BB da
sa tuzenim zakljuc¢i gore navedeni ugovor
o kupoprodaji, u kom je kupoprodajna cena
navedena u iznosu od 30.000 evra, jer je tu-
zeni obracunao da toliko iznosi tuziljin dug
sa kamatom, zaklju¢no sa oktobrom 2009.
godine, do kada je odlozena predaja nepo-
kretnosti, koje su bile predmet ugovora o
kupoprodaji. Tuzeni tuziocu BB nije isplatio
iznos od 30.000 evra, niti je stupio u posed
nepokretnosti koje su predmet ugovora o
kupoprodaji.

[9] Kod ovako utvrdenog cinjeni¢nog
stanja, pravilno su nizestepeni sudovi za-
kljucili da je predmetni ugovor o kupopro-
daji prividan, jer prikriva ugovor o zajmu,
Sto znacdi da je nistav pravni posao, suprotan
prinudnim propisima, pa je pravilno usvojen
tuzbeni zahtev tuzioca BB i utvrdena nista-
vost predmetnog ugovora o kupoprodaji.

[10] Odredbom ¢l. 66, st. 1. Zakona o
obligacionim odnosima, propisano je da
prividan ugovor nema dejstva medu ugovor-
nim stranama.

[11] Ugovor koji je protivan prinudnim
propisima, javnom poretku ili dobrim obi-
¢ajima je niStav ako cilj povredenog pravila
ne upucuje na neku drugu sankciju ili ako
zakon u odredenom slu¢aju ne propisuje $to
drugo, kako je propisano odredbom ¢l. 103,
st. 1. Zakona o obligacionim odnosima.

[12] U konkretnom slucaju, predmet-
ni ugovor nije zaklju¢en radi kupoprodaje

nepokretnosti tuzioca-prodavca BB, nego
radi obezbedenja potrazivanja tuzenog, kao
zajmodavca, koje on ima prema majci tuZio-
ca, tuzilji AA, pa zbog toga iznos od 30.000
evra koji je u ¢l. 1. predmetnog ugovora o
kupoprodaji naveden kao kupoprodajna
cena nepokretnosti, u stvari je iznos zajma
po ugovoru zakljuéenom izmedu tuzenog
i tuzilje AA, imajuéi u vidu da je u vreme
kada je predmetni ugovor o kupoprodaji
zakljucen, vrednost nepokretnosti koje su
tuzenom navodno prodate tim ugovorom,
iznosila 88.400 evra.

[13] Kod takvog stanja stvari, nizestepe-
ni sudovi su pravilno usvojili tuzbeni zahtev
tuzioca BB i utvrdili niStavost predmetnog
ugovora o kupoprodaji.

[14] Neosnovani su navodi revizije tu-
zenog da tuzilac BB nije zainteresovan za
ovu parnicu. Suprotno tome, tuzilac, BB,
kao prodavac iz predmetnog ugovora o ku-
poprodaji i suvlasnik nepokretnosti koje
su predmet tog ugovora je svakako zainte-
resovano lice i aktivno legitimisan za pod-
nosenje predmetne tuzbe. Shodno odredbi
¢l. 109. Zakona o obligacionim odnosima,
na nistavost sud pazi po sluzbenoj duznosti
i na nju se moze pozvati svako zaintereso-
vano lice.

[15] Neosnovani su navodi revizije tu-
zenog da se u ovom slucaju radi o mani vo-
lje, zbog Cega je ugovor rusljiv, a ne nistav
pravni posao. Suprotno tome, ovde se ne
radi o mani volje, nego o tome da ne postoji
saglasnost volje ugovornih strana za zaklju-
¢enje ugovora o kupoprodaji, a kad se volje
nisu srele, ugovor nije ni nastao. To je slucaj
nepostoje¢ih ugovora koje poznaje pravna
teorija, ali je razlikovanje niStavih i neposto-
je¢ih ugovora u praksi beznacajno, imajuci
u vidu da su i nepostojeéi i niStavi ugovo-
ri na isti nadin obuhvadeni kategorijom
nistavih ugovora. Takozvani ,nepostojeci
ugovor nije ugovor nego je samo izvestan
neuspeo ili nedovrSen pokusaj da se ugo-
vor zakljuci. Ponistiti se moze samo ugovor
koji je nastao (sa odredenom manom zbog
koje je rusljiv), Sto ovde nije slucaj, imaju-
¢i u vidu da ne postoji saglasnost volja tu-
zioca BB i tuzenog u pogledu kupoprodaje
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tuzioevih nepokretnosti. Zbog toga, tuzeni
neosnovano u reviziji ukazuje na pogresnu
primenu materijalnog prava.

[...]

IV. Zakljuéak

Shodna primena odredaba o do-
punskoj presudi u Zalbenom postupku
zaista zahteva modifikaciju opSsteg
rezima koji je skrojen za prvostepe-
ni postupak, i to onako kako je i VKS
odlucio. Prema tome, posledica propu-
Stanja predloga za dopunsku odluku o
zalbi jeste fikcija povlacenja Zzalbe, a
ne fikcija povlacenja tuzbe; isto vazi i
za revizijski postupak, iako ne postoji
odredba o shodnoj primeni ¢l. 356. u
revizijskom postupku, tako da propu-
Stanje predloga za dopunsku odluku o
reviziji vodi fikciji povlacenja revizije.
S druge strane, upravo zbog recenog,
za razliku od osnovnog modela, dopun-
sku odluku o zalbi, ali i reviziji, moze
da trazi samo podnosilac pravnog leka
— zalilac ili revident — ne i protivna
stranka (protivnik Zalioca ili protivnik
revidenta).

Razmatranje prikazanih pro-
blema je pokazalo da je njihovo
reSavanje teorijski zahtevno, kako u
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metodoloskom, tako i u dogmatickom
smislu. Otuda iznova treba uputiti
kritiku vrhovnoj instanci u pogledu de-
ficitarnog obrazlozenja i jednog prilicno
neargumentativnog stila. Najvisi sud,
odnedavno sa novim nazivom ,,Vrhov-
ni sud®“, ima pre svega tzv. rukovodnu
funkciju: kroz svoju sudsku praksu —
pojedinacne odluke u konkretnim
predmetima, a ne kroz zauzimanje sta-
vova van sudenja' — on reSava pravna
pitanja Salju¢i poruku nizim instanca-
ma; na taj nacin, svakako uz stabilnost
sopstvene prakse, obezbeduje prav-
nu sigurnost. Tako nesSto je smisleno
mogucée samo ako iza reSenja jednog
pravnog pitanja ne stoji samo autoritet
najviseg suda, ve¢ uverljivo obrazloze-
nje. Drugim re¢ima, autoritet pravnih
stavova vrhovne instance ne sme da
ishodi iz njenog statusa, ve¢ iz jasno
formulisanih racionalno proverljivih
argumenata.

'O tom problemu vise: Knezevi¢, M.
S. (2022). Out-of-Trial Ensuring Uniform
Case Law in Serbia: Socialist Legal Traditi-
on Reloaded. In: Popovi¢, D. V. et al. (eds)
Balkan Yearbook of European and Interna-
tional Law, 2021. Cham: Springer, 185. 1
sled.

Priredio i komentarisao

Dr Marko S. Knezevi¢

vanredni profesor Pravnog fakulteta
Univerziteta u Novom Sadu



IIpuka3s kmwure

lp Heana Mumyw

Jouenr [IpaBHor ¢akynTera YHuBep3urera y beorpamy

KPUBHYHO IIPABO
CJEJJUBbEHUX AMEPUYKHUX /IP?KABA

Muuan Ikyanh
Cayx0enn riacHuk, 2023.

Kwura Kpusuuno wipaso Cjeourenux Amepuuxux Jpowcasa npod. np
Mutana IlIkynmuha pBo je CHCTEMCKO HAyYHO JIEJI0 Y HaIll0] KPHBHUYHOIIPABHO]
JTUTepaTypu nocBeheHo MaTepHjaTHOM M IPOIIECHOM KpUBHYHOM MpaBy Cjenu-
meHnX AMmeprukux JIpxasa, ,,HajTHITUYHU]EM MIPEICTABHUKY aHIJTIOCAKCOHCKE
KpUBHYHOIIpaBHEe Tpagunuje’. OIUIHKyje Ta youJbuBa YIOPEIHOIPABHA OpPH-
jeHTaldja W OIICeXHA aHalN3a CIECIU(PHIHOCTH KPUBHYHOIPABHOT CUCTEMA
CAJl y nmopehemy ca cprickuM KpHBHYHOIIPABHUM CHCTEMOM, KOja OCHUM H3pa-
3UTOT TOKTPHHAPHOT 3HAa4Yaja MoCeayje ¥ BeoMa MpaKTHIaH acIeKT jep yKasyje
Ha TyMa4yerma OpOjHUX MPABHUX WHCTUTYTA U MEXaHU3aMa KOju Cy Kao CBOje-
BPCHHU TMPaBHHU TPAHCIUIAHTH WHKOPIIOPUCAHU Yy IoMalie 3aKOHOIABCTBO, Kao
M y 3aKOHOAABCTBa OpPOjHUX KOHTHHEHTAITHO-EBPOIICKUX JApKaBa, Te caJpiKa-
HUX y Mel)yHapoIHOM KPHUBHYHOM MpaBy, Ka0 M Ha MPETHOCTH U HEIOCTATKE
MOjeIMHNX npeuiora peopMe Haler KpUBUYHOIPABHOT 3aKOHO/ACTBa, yTe-
MEJBCHUX YIPABO Ha MOjEMHUM pelIehuMa y KpuBHUHOM TpaBy CA/JI.

Kwura cajapxu yKyImHO HIECHAECT IMOINIaBJha Y OKBUPY KOJUX j& H3II0-
KEHa MaTepHuja KpuBUUHOT MarepujaHor npaBa CAJl (ot 1 moceOHU J1€0)
u kpuBmaHOT TporiecHor npaBa CAJl. [IpBo mormamspe caipku H3Tarame o
MOpeKITy M u3BopuMa KpuBHuHOT TpaBa CA/l m mocebaH akIeHT cTaBjba Ha
o0jammkermhe Hauela 3aKOHUTOCTH, FerOB BHIICCTPYKH 3Ha4a] W (QyHKIH]e,
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Te IEroBO crenuduyHo momMame u nejcrBa y mpaBy CAJl y mopehemy ca
TPaJUIMOHATIHUM JI¢jCTBOM Yy KOHTHHEHTAJIHO-EBPOICKUM Ap:kaBama. IIpen-
MET JPYTOT IOTVIaBJbha j& ONINTH II0jaM KPUBHYHOT JeNla U -ETOBH OCHOBHHU
eneMeHTH y KpuBn4HOM 1npaBy CAJl y kojeM ce aHanu3upa o0jeKTUBHA (actus
reus) U cyOjeKTHBHA KOMIIOHEHTAa KPUBUYHOT Jiena (mens rea) y3 Kopuliheme
OpOjHUX CIIMKOBUTHX ,,IIKOJICKUX " MpUMepa Koju omoryhaBajy 6osbe pa3zyme-
BamC¢ OCHOBHUX IT0jMOBA M 00NHKa KpuBHuIle. ¥ TpeheM mornasipy pasmaTpajy
ce MoceOHU u BeoMa CIeI(GUIHA OOIUIM OJTOBOPHOCTH 32 KPUBUYHO JIEIIO
y kpuBuuHOM mpaBy CAJl — 00jekTHBHA OATOBOPHOCT 3a ofgpeheHa KpuBHUHA
nena (The Strict Liability Offences) u KOMaHHA OJJTOBOPHOCT KaJia c€ PaIH O
onpehernM MelhyHapoIHUM KPUBUYHUM JeluMa (Mpe cBera paTHU 3JI0YHMHN).
AyTOp y YETBPTOM IIOTJIaBJbY HM3[1Baja OCHOBHE CIEIM(DUIHE KapaKTCPUCTUKE
MarepujagHor kpuBuuHor npaBa CAJl koje ce 0JHOCE Ha YUECHUKE Yy KpUBHUU-
HOM Jemy (KOHIEIIHja O YICCHUIINMA) M MPEeTUMHUHAPHA WIIH HEKOMIUTETHA/
HEKOMIUICTHpaHa KpPHUBUYHA Jeja, LITO OBOM Jey Jaje BPXYHCKH Hay4YHHU
3Ha4ya] UMajyhu y BHIy 3Ha4ajHe pasjiMKe y peliemhuMa u3Mel)y mojeaumHux
CaBe3HUX JIpkaBa. AyTop BeoMa JeTajbHO o0jalImbaBa y MHOTMM CerMeH-
THMa KOHTPOBEp3aH W CIOXEH KPHUBUYHOIIPABHH KOHIICNT 3aBepe, THUIHYaH
3a aHMI0-aMEePUYKO TPABO, YHjU CY CIEMEHTH MPHUCYTHU U y MehyHapomHOM
KpUBMYHOM InpaBy. OcUM IITO IpeNCTaBba Sui generis BUJ Cay4dE€CHUIITBA
cnenuuIaH je ,,00UK MPOIIMPEeHEe OATOBOPHOCTH 338 KPUBUYHO AEI0. Y
UJby 0OJbEr pa3yMeBamba MHCTUTYTA 00jallll-eH je KOHIENT 3aBepe Ha CaBe3-
HOoM HUBOY (KpuBmunu 3akoHuk CAJl) u y TMOjeAMHUM CaBE3HUM JpiKaBama
KOj€ Cy UCKJbYUUJIe IPUMEHY cOmmOon law HOPMHU y MOTIey KPUBUYHOIPABHE
KOHIICTIIIH]e 3aBepe U Yy OHMMA KOje y3 3aKOHCKe (cTaryTapHe) oapezde mapa-
JenmHo/nonywyjyhe nmpumewmyjy u common law mpasuna. [leiio iioZnasme
nocseheHo je 13B. ,,oq0paHama’ (defenses), Kao ONIITEM MOjMYy KOjU Yy aMe-
PUYKOM KPUBHYHOM MpaBy 0OyXBaTa Kako OCHOBE KOjH OW C€ y KOHTHHCH-
TanHoj EBpony Mormu kBanm(pUKOBaTH Ka0 OCHOBHU HCKJbYUCH:A IPOTUBIPAB-
HOCTH (OCHOBHU OIpaBAama), OJHOCHO OCHOBH HCKJbY4YeHa KPHUBHIC (OCHOBU
U3BHUILEHHA), TAKO U OCHOBE KOjU UCKJBYUYjy KPUBUYHO FOBCHE (IIOMYT A€jCTBA
Hauena ne bis in idem). Ulkynuh ucnpaBao npumehyje n1a u ,,on0pane’ koje cy
[0 CBOjOj Ae(UHUIM]U MaTepHjaTHOIPABHOI KapaKTepa, UMajy BeoMma H3pa-
KCHY KPHUBHYHOIPOIIECHY KOMIIOHEHTY (Kao IITO je, YOCTAJIOM, W IIETIOKYITHO
kpuBH4HO 1paBo CA/Jl HayeIHO BHIIE MPOLECHO OPHjEHTHCAHO O KPHBUYHOT
npaBa KOHTHHeHTaHe EBpome). Y wecition fioZnasmy aHanmm3upajy ce Kpu-
BuyHe canknuje y CAJl. YV ToM cmuciy, ToceOHO HaM ce 3HauyajHUM YHHE
n3jarama O CMPTHO] Ka3HHM, KOja je W JaHac npeaBubeHa W M3BpIIaBa ce y
Behunu npxasa y cacraBy CA/JI.

Hapeanux mer morasiba Kmure nocsehena cy moceOHOM faeny Kpu-
BuaHOT MarepujaiHor npasa CAJl. Cedmo #ioZrasme IpeCTaBIba CBOjeBPCHH
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YBOZ Yy ITOCEOHH 10, C TUM IITO C€ HarjlalaBa Kako TeHEpaHoO TOo/IeIa MaTe-
PHjaTHOT KPUBUYHOT MpaBa Ha OTIITH U MOCEOHHM JIe0, KOja je TPaJUIIMOHAIHO
TyOOKO YKOpEHCHA y 3aKOHOAABCTBY M TEOPUjU KOHTHHEHTAIHO-EBPOIICKOT
IIPaBHOT Kpyra, YOIIITe HUje yoOudajeHa 3a KpuBuuHOnpaBHy Teopujy CA/L.
Hnak, ayTop je OmIy4Ho 1a MaTepujaTHO KPUBUIHO IIPABO U3TIOKHU yIIPABO HA
HAuWH Ha KOjH je ,,myonuka“ y CpOHju Kao 3eMJbM KOHTHHEHTAIHO-CBPOTICKE
IpaBHE TPaaWIlje HABHKJIA — KPO3 Pa3BPCTaBamk¢ KPUBHYHOIPABHUX Mare-
pHjaTHUX HOPMH y OIIITH U TOceOHHU neo, Oyayhu 1a je OCHOBHH METOX OBE
MoHorpaduje ynopenHonpaBHu. ONIITH ayTOPOB YTHCAaK je, Kaaa je ped o
nocebHoMm Jeny kpuBuyHOr mpaBa CAJl, na je y mpaBHOTEXHHUYKOM CMHCIY
MPUCYTHA TIpeTepaHa u y oapeleHnM cutyarijamMa yak ¥ HEOTpeOHA Ka3yu-
ctuka. Ocmo U Oeseitio fioZnasme mocBeheHa ¢y JABeMa rpynama KpUBHYHHX
Jieia — KPUBHYHUM JIeJIMMa TTPOTHB JINYHOCTH M KPUBHYHUM JIEJIMMa MTPOTHB
UMOBHUHE, JOK C€ Odeceilio iloZiasme 0aBU jOII HEKUM, XETEPOTCHUM KpU-
BUYHHUM JenuMa y KpuBuyHoM npaBy CAJl (Ha mpumep, KpUBUYHUM J€JIOM
nmuparepuje). KonauHo, jedanaecitio itoZnasme je mocBeheHo eKOHOMCKOM H
KopropaTuBHOM KpuMuHanutety y CAJl. Y OKBHpY OBOT IOTTIaBJha Ce BEOMa
MHTEPECAaHTaH CIy4yaj HEAaBHOT CIOpa3yMa n3Mel)y Mmo3HaTor aMepuyKor mpo-
n3Bohava aBuoHa ,,bonnr u Munucrapcra npasae CAJl, kojum ce ,,bonnr*
o0aBe3ao Ja TUIaTH M3HOC Of 2,5 MWIMjapAe Aojapa Kako OM ce IPOTHUB Te
KOMIaHuje o0yCTaBmia Jajba UCTpara 300r HelaBHOT Majua JBa aBHOHA Koja
je oHa TIpou3Besia, HABOJIM Kao MPUMED ,,llapakazHeHe™ oaroBoprocta y CA/JI.

Hapennum, osauaeciium iioZragmem lllkynuh mpenasu Ha TeMaTHKY
KpuBHUYHOT npouecHor npaBa CAJl. Y meMy OH Hajpe H3jaxe O U3BOpUMA,
Ja OM 3aTUM IpelIao Ha OCHOBHE KapaKTEPUCTHKE KPUBHUYHE MPOLEIYpE y
CAJ] xao TMIHMYHO aABep3WjalHE, T€ HA FHUXOBO mopeheme ca ocobOmHama
KOHTHHEHTATHO-EBPOIICKOT MOJIETa KPUBHYHOT ITOCTYIKA. AYTOp HCTHYE KaKo
j€ CTPUKTHO aJBep3WjalHN KapakTep KpuBH4HOT moctynka y CAJl y kpajmoj
JUHUJU PE3yATaT OIIITEr NMpHXBaTama (QUiI030(hHje MOTUTHIKOT JTHOepatu-
3ma y CAJl. Tpunaeciiio iioZnasme 6aBu ce ocHoBaMa foka3Hor npasa y CA/Jl.
Y ToM cMHuCITy, TOCEOHO ce HarjiamiaBa BEJIUKU 3HA4a] KOjU MPH3HAKE, Kao
baxTHuku regina probationem, nMa y KpUBUIHOM TporiecHOM mpaBy CAJ] —
OHO je TI0 TPaBUJIy CacBHM JOBOJBHO 3a ocyhyjyhy mpecymy u 6e3 motpebe
n3Bohema APyrux JoKaza KojuMa OM OHO EBEHTYANIHO OWIIO TMOTKPEIJBECHO.
VY weitipnaecition #0Z1a6/6y HANPABIbEH je CBOJEBPCHU KPUMUHATHCTUYKU
EKCKypC KOjU c€ OTHOCH Ha yiory moiurpada u Ipyrux ,JETEKTOpa JaKu'
y CAJl, Te muxoBe ymnoTpeOJFHMBOCTH Yy TOCTYNKY IOKa3WBarma IMpPe TaMo-
IIBUM KPUBHYHUM CYIOBUMA. [leitinaecitio #i0Zn1aeme ayTop je TOCBETHO
Mepama 3a ob6e30eherme MPUCYCTBA OKPHUBJHCHOT Y KPUBHYHOM IPOIECHOM
npaBy CA/l. ¥ Tom cmuciy, moceOHO je UCTaKHYT 3Ha4aj Mepe jeMCTBa, Koja
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ce y CAJl npumemyje naneko yemrhe Hero mro je To ciydaj y Cpouju. Haro-
CIIETKY, V ulecHaecimiom oZnaesy oopal)eHo je muTame OCHOBHHUX MPOICCHUX
cybjekata y kpuBmaHOM moctynky CAJl, a 3aTuM je mar KPUTHYKH IMPHKa3
amMepuuke KpuBH4He mporenype. [loceban akieHar CTaBJbEH je Ha MEXaHH3aM
»AcrperoBapane npaene” (plea bargaining), xoju y cucremy CAJl dakruuxu
IpecTaB/ba MIPaBUIO, 0K ,,KOMIUIETaH KPUBUUHU HOCTYIAK y CTBApH Mpej-
CTaBJba TEK U3y3eTak. Ha kpajy, maxma je nocBeheHa u xanbu y KpUBUIHOM
nporecHoM npasy CAJl, y noreny koje Lllkynuh nonasu 1o 3akibydka 1a oHa
CYIITUHCKH MpPEACTaB/ba BAHPEIHO, a HE PEAOBHO MPABHO CPEJACTBO, T Aa CE
y TOM HOITIEY Ipe MOXKE YIOJOOUTH 3aXTEBY 3a 3aIUTHTY 3aKOHUTOCTH Y CpII-
CKOM KPHUBHUYHOM ITPOIICCHOM IIPAaBY.

Kwura Kpusuuno iipaso Cjedursenux Amepuuxux [lpocaséa mpencra-
BJbA M3Y3C€TaH JIONPHHOC CPIICKO] KPUBHYHONpaBHO] Haynu. Hawmme, Oynyhm
Jla CaApKM CHCTEMaTH30BaHA M CKJIAaTHO YOOJIMUeHa 3HAma O KPHBUYHOIPAB-
HoMm cuctemy CAJl, nehemo mperepaTd yKOJIHMKO Ka)xeMo Ja he oHa cacBUM
CUTYpHO TIOCTaTH HE3a00MIa3Ha JINTepaTrypa 3a CBaKoTa Ko ce 0aBU HAYIHOM
00paioM KpUBUYHOT MpaBa — KPUBUYHOINIPABHU TeopeTruapu y CpOuju, na u
mmpe, cajia Ha pacnoiaramy Ha jeTHOM MECTY MMajy CBE IMOTpeOHE OCHOBHE
nHpopMaryje y Besn ca kpuBumuHuM 1paBoM CAJl. Takolhe, oBa kmura Mmoxe
OuTH Of 3HaYaja W 3a MpaBHY IPaKCy, a MOTOTOBO y obmactu MehyHapomHor
KPUBHUYHOT IIpaBa Koje jeé y MCTOPHjCKOM CMHCIIy KPEHpaHO BHIIE 10 Y30pY
Ha aHITIOCAKCOHCKO KPUBUYHO IPAaBO, & YUjU je TUIIUYAH IPUMEpP YIPaBO KpU-
BuyHO npaBo CA/l. M koHayHO, OBa K®bUTa OH, a IITO je MOXKJa U HajBaXKHH]E,
Tpebaslo J1a MOCTyXU Kao IyTOKa3 CPICKOM 3aKOHOJABIy KOjU je, Ipe cBera
y MaTepHju KPUBHUHOIIPOIIECHOT 3aKOHOJABCTBA M 3aKOHHKY O KPHUBHUYHOM
noctynky u3 2011. ronuHe, HEKPUTUUKU BPILIUO ,,JIPABHO TPaHCILIAHTHpambE*
pemema u3 kpuBnuHor npasa CAJl y nmpaBo Pemy6muke Cpbuje. Ilytem oBe
Kbure, KpuBnaHO npaBo CAJ] je carmmenaHo KpUTHUKH, YIHI-EHA j€ HEKa BPCTa
BEroBe ,,JleMUCTH(HKaIHje™, Te je CTBOpeHa OCHOBa Jia ce y Hekoj Oymyhoj
3aKOHOAAaBHO] pehopMu 00Jbe IPOMHUCIH MIPE HETO IITO C€ KPEHE y CBEOIIIITE
yrmono0JpaBame CPIICKOT KPUBHUYHOT (TIPe CBEra IIPOIIECHOT) IpaBa ame-
PHUYKOM y30DYy.
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IIpuka3s xmwure

Hp Emup hoposuh
BaHpEIHHU Npodecop Ha JlemapTMaHy 3a IIpaBHE HayKe
JpxasHor ynusepsurera y Hosowm Ila3zapy

KOMEHTAP 34KOHA O IIPEKPIIIAJUMA
IIpema cramy 3akoHonaBcTBa o 1. nenemopa 2022. roqune

Bpanuciaas Pucrusojesuh, UBan Muiunh
Cayx0enu riiacuuk, 2023.

HenaBano je u3 mramne, y usgamy JI1 CinyxOeHn TiacHUK, HM3aliao
Komenitiap 3axona o upexpwajuma (Ilpema citiarwy 3akonooascitiea 00 1. Oe-
yembpa 2022. Zooune), aytopa npod. ap bpanuciasa Puctuojesuha, penos-
Hor npodecopa Ha IIpaBHoM daxyntery y HoBom Cany, u ap MBana Munuha,
aCHCTEHTa Ca JTOKTOPAaTOM Ha HCTOj BHCOKOIIKOJICKO] YCTaHOBH. PerieH3eHTH
Komeniiapa cy npod. nmp Mwman Hlkymuh, penoau mpodecop I[IpaBror
dakynrera YHuBepsuteta y beorpamy u cyauja YctaBHOr cyna PemyOmmke
Cpbuje, np Mnaznen Jenuuuh, cynuja [lpekpmajaor cyna y lllanmny u HaydyHr
capagauk, Mp Kamenko Kosapcku, npencenuuk [Ipexpmrajuor cyna y HoBom
Cajty, Kao 1 mucal] OBOT IIpHKasa.

Morno 6u ce pehm ga nmucame KOMEHTapa 3aKOHCKHX IPOIHUCA Tpe-
CTaBJba MU3Y3€THO 3aXTEBaH 1Mocao. Hamme, ped je o MTUBY Koje je MPUMapHO
HaMEHCHO NPaBHUIIMMA TpaKTHYapuMa KOju ce ca oArosapajylioM mpaBHOM
obnamthy pefoBHO cpehy y cBoM pany, IIOK je, ¢ Opyre CTpaHe, KOMEHTap-
CKa JUTepaTrypa He3ao0WJIa3aH MaTepHjall y HaydHO-TEOPH)CKOj 0Opaju jaate
mpaBHe oOinacTu. YnHU ce Ja, Kaja je ped O MaTepuju MPEeKpIIajHOT Mpasa,
OBaj 3aJaTak joIl 3aXTEBHHUjH, jep jé Ped O jeAHO] HEeKOAN(UKOBAHO) IpaB-
HOj MaTepHjH, a IPU TOME MPEKpIIaju MPEACTaBIbajy Haj3acTyIJbCHH]C jaBHE
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JICJINKTE KOJH C€ CBAKOJIHEBHO, y HAajpa3jIMUUTHjUM OOJACTHMa APYIITBEHOT
JKUBOTA, cycpehy y mpakcu.

Kao mro je mo3naro, 3akoH 0 MpeKpIIajuMa peryiuIle MaTepujy ONIITEr
JieJia PEeKPILIajHOr MaTepHjaIHOT IpaBa, NPEeKpLIajHH MOCTYyNaK (MPEKPILajHO
MIPOIIECHO MPAaBO) M M3BPIICHE OUTyKa (MIPEKPIIajHO U3BPIIHO MpaBo). Mare-
pHja moceOHOT Jiera MpEeKpIIajHOT MaTepujaiHor mpaBa ypehyje ce OpojHuM
3aKOHCKMM W IMOA3aKOHCKUM TpomnucuMa (ypende, OUTyKe CKYyNIITHHA TEpH-
TOpHjATHUX ayTOHOMHja W JIOKaTHUX camoynpara). [lopen Tora, ypeheme
MPEKPIIAjHOT TIOCTYIKA, Ka0 U W3BPLICHE U3PEUCHNX MPEKPIIajHUX CaHKIHja
HUje Y LENIOCTH PeryinucaHo 3akOHOM O mpekpirajuMa, Beh ce ymyhyje Ha
CXOZIHYy TPUMEHY 3aKOHHKa O KPUBHYHOM IIOCTYIKY, 3aKOHAa O MaJIOJIETHUM
YYMHHUOIIMA KPUBHYHHUX Jeja M KPUBUYHOINPABHO] 3AIITUTH MAaJOJICTHHUX
JWIa, Ka0 U 3aKOHA KOjuMa ce ypehyje u3BpuIeHhe KpUBUIHHUX caHKIHja. CBe
TO yTHYe Ha KOXEPEHTHOCT M CHCTEMaTHYHOCT IPEKpIIajHOIIPaBHE MaTepHje,
0 yemy u ayTopu Komeniliapa yKka3yjy y CBOM MPEAroBOpy UCTHYyhH 1a 3aKoH
0 TpeKpIIajuMa ,,HeMa OCCIPEKOpHY W IOCIEIHY CHCTEMATHKY, a ITOBOAOM
cajip’kaja HEKUX KIJbYYHHX MHCTHTYTa, Y HEMOTYWHOCTH Ja ce Ompenenu 3a
JEITHO jacHO M JOCTEIHO pelleHkhe, 3aKOHO/IaBall je 0CTa0 y HEMPUPOIHOM pac-
KOpaKy u3Mely skeJbeHOr cMHcia U faTor Tekcra™ (ctp. 20).

Komenitiap 3axona o fipexpuiajuma nucaH je jaCHUM CTHIIOM, TIPEIJIeTHO
u npeunsHo. Koweniiap nma 670 crpaHnia, Koje YKIbYUyjy U JHCTy pede-
peHnu (TMTHpaHa W KopuimheHa JHUTEpaTypa, IMUTHUPAHU IIPOIUCH, CYICKa
mpakca, IpaBHe 0a3e mojaraka U MHTEpHET ajapece — on 651. mo 670. crpa-
Hune). Y nucawmy Komewitiapa ayTopu Cy KOPUCTHIIM KJIACHMYaH HPHUCTYI
KapaKTEepPHUCTHYAH 32 OBY BPCTY IIyOJIHKallHja, a KOjU j& YCIOBJBEH CTPYKTYPOM
camor 3akoHa O TpEeKpHIajuMa, TaKo Ja I0jallbeiha MOjeANHUX 3aKOHCKUX
perema ciene y TeKCTy KOji ce Hajla3| MCIION KOHKPETHOT WiIaHa.

3a Komenitiap 3axona o fpexkpuwiajuma KOju ce calla Halla3d Tpej YUTa-
omnuMa BakHO je uctahu aBe ctBapu. [IpBo, mTO je ox moceOHOr 3Hauyaja 3a
MIPaBHUKE MpPaKTUYape KOju ce 0aBe MPEKPIIajHUM IMPABOM, Ja CE ayTOPH y
Komenitiapy mo3uBajy M na OUTHPAjy 3aMcCTa BEIUKH OPOj CYICKHX OJUTyKa.
[IpeBacxomHO je peu o omrykama [IpekprrajHOT amenanuoHOr cyna (paHuje
Bumer npexprrajuor cyna), BpxoBHor kacarmoHor cyna (caga BpxoBHu cyn)
JIOHETHM Y IPEKpIIajHONPABHO] MaTEPHjH, KA0 U MIPABHUM CXBaTambHMa U3 OBE
npaBHe obsacti. HepeTko ce Marepuja mpeKkpIIajHOT IIpaBa peAcTaBbaia Kpo3
OITyKe CyloBa JOHETE y KPUBHYHOj Marepuju. [IpekpiiajHONIpaBHO] HpaKcH
ce W3 HEKOr pasyiora HHUje mocBehmBaia BemuKa makma. axko cy KpUBHYHO
1 TPEKpIIajHO MPaBo, Kao Je0 Ka3HEHOT IpaBa, OJHCKe TpaHe IpaBa, OHE Ce
UIMaK pa3nukyjy. OTyna je IpriInKoM KOMEHTapHcama oipegada 3akoHa o Tpe-
KpIlIajuMa IPBEHCTBEHO MOTPEOHO HABOAUTH OHE OIJIYKE U MPAaBHA CXBATAbha
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KOja ce THYy MpeKpllajHonpaBHe Marepuje. HapaBHo, u y oBoM Komeninapy
ce Mory Hahu, ICTHHA Y MamkeM Opojy, U OJUTyKE CY[0Ba U3 KPHUBUIHOIIPABHE
MaTepHje, OHJIe TIie je TO MOTPEOHO 3a Mojalllkbemhe opeheHUX MpPeKpIIajHO-
npaBHUX HHCTHTYTa. OCHM Tora HaBelcHe cy U oapeheHe ommyke YcraBHOT
CyJa 3HauajHe 3a IpeJIMeTHY MaTepHjy, ITO Takohe yKasyje Ha TeXIby ayTopa
Jla OBy MaTepHjy CBEOOYXBAaTHO aHAIU3UPA]y.

Jpyro, xomeHTapuilyhu mnojeguHe wiaHOBE 3aKoHAa O MpeKplIajuMma
ayTopu ce MO3MBajy Ha OpOjHE 3aKOHCKE U IO/A3aKOHCKE MPOMHCE KOjuMa ce
mponucyjy oaromapajyhe mpekpinajHe MHKpUMUHaNHWje (€BEHTYaJlHO U HEKa
Jpyra MUTama), ykasyjyhn THMe 4MTaolly HE caMo Ha IIMPHUHY MPEKPINajHO-
MpaBHE MarepHje, Hero W Ha oarosapajyhe aHomanuje Koje ce ¢ TUM y BE3H
mory Hahu. Tako, komeHTapumyhn wi. 4. 3akoHa 0O MpeKpIIajuMa KOju pery-
JHIIE NUTake MPONHCHBAa MPEKpINaja, ayTopy yKasyjy Ha MpUMeEp TAe cy
Hapea00M jeHOT JIOKAJTHOT IITada 3a BaHPEJAHE CHUTYyallHje TMPOTHMCAHU Tpe-
KpIIaju, INTO je NMPOTHBHO YIPaBO MOMEHYTOM 3aKOHCKOM diaHy. CBakaxo
Mo3MBamke Ha ofapeade W3 IpyTUX MPOMICa je KOPUCHO W U3 pasjiora IITO Ce
gutaolly omoryhasa na 6ospe pasyme OnankeTHy W ynyhyjyhy npupony mpe-
KPIIajHOMIPABHUX HOPMH.

HapaBno, y Komenitiapy HWje W30CTajla HU HAYyYHO-TEOPHjcKa oOpama
oaroBapajyhux mpekpIuajHONpaBHUX IIOjMOBA, IIPE CBETa Y MAaTCPHUjH OIIITET
Jienia TIPeKpIIajHOT MaTepujasHor mnpasa. [Ipu ToMe cy n30ernyra ommmpHa
TEOpHjcKa pa3Marpama Koja ce MOTY CYCPECTH Y JOKTPHHHU, IITO je ONpaBIaHO
umajyhu y BUIy OCHOBHY HaMeHy Komeniliapa Na TOjaCHU OHAj KOHIIENT Ha
KOjeM TOYMBa aKTyeJIHH 3aKOH O MpekpirajuMa. Hayunu npuctyn je HapouuTo
MPUCYTaH NPWINKOM TyMmauema onapeheHux ,,ipodreMaTHyHuX 3aKOHCKHUX
onpenaba, paau oOJaKilaBama HHUXOBE NMpHMeHe y mpakcu. [Ipemodene cy u
oarosapajyhe HOMOTEXHHUYKE HEMPELUNU3HOCTH, HEOCICTHOCTH U HEIOPEUCHO-
CTH y 3aKOHCKOM TEKCTY, IITO CBaKako MO)Ke OWTH Of 3Hadaja Koxa Oyayhmx
HOBEJA HamIer 3akoHa O MPeKpIIajuma.

Komenitiap 3axona o #pexpwajuma yBaxeHux aytopa npod. ap bpa-
HuciaBa PuctuBojeBnha m np MBana Munuha mpeacraBiba 3amMcra 3HadajaH
JorpuHOC ToMahoj IpaBHOj MUCIH. KomeHitiap MOXKe TIPY>KATH U OITOBOPE Ha
OpojHa MUTama Koja ce jaBJbajy Mpe CBera y MPUMEHH 3aKOHa O MpeKpIlajuma,
aJIi ¥ TTIOBOJIOM OJITOBOPajYHHX TEOPHjCKUX NPOMHUIILIbarka, 300T yera hie Hapo-
9UTO OUTH KOPUCTAH y TIPAKCH.
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 30. 6. 2023. godine

1. ZORANOVIC PAVLE, diplomirani pravnik, roden 29. 9. 1993. godine UPISUJE
SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Grékoskolska 1.

— BRISE SE iz Imenika advokatskih pripravnika ZORANOVIC PAVLE, advokatski
pripravnik kod Savin Sonje, advokata u Novom Sadu, sa danom 6. 7. 2023. godine zbog
upisa u Imenik advokata ove Komore.

2. VALENTIROVIC RASTKO, diplomirani pravnik, roden 3. 12. 1993. godine
UPISUJE SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Polita Desancic¢a la.

— BRISE SE iz Imenika advokatskih pripravnika VALENTIROVIC RASTKO,
advokatski pripravnik kod Radivojevi¢ Natalije, advokata u Novom Sadu, sa danom 6. 7.
2023. godine zbog upisa u Imenik advokata ove Komore.

3. LOJOVIC DRAGANA, diplomirani pravnik, rodena 15. 11. 1996. godine UPI-
SUIJE SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Polita Desancica la.

— BRISE SE iz Imenika advokatskih pripravnika LOJOVIC DRAGANA, advokat-
ski pripravnik kod Stepanov Milivoja, advokata u Novom Sadu, sa danom 6. 7. 2023. godi-
ne zbog upisa u Imenik advokata ove Komore.

4. PESUT KATARINA, diplomirani pravnik, rodena 13. 11. 1995. godine UPISUJE
SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Bulevar oslobodenja 79.

— BRISE SE iz Imenika advokatskih pripravnika PESUT KATARINA, advokatski
pripravnik kod Keca Urosa, advokata u Novom Sadu, sa danom 6. 7. 2023. godine zbog
upisa u Imenik advokata ove Komore.

5. RADOSEVIC MILENA, diplomirani pravnik, rodena 15. 11. 1987. godine UPI-
SUIJE SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Ba¢koj Palanaci, Zarka Zrenjanina 96.

— BRISE SE iz Imenika advokatskih pripravnika RADOSEVIC MILENA, advokat-
ski pripravnik kod Jankovi¢ Petra, advokata u Backoj Palanci, sa danom 6. 7. 2023. godine
zbog upisa u Imenik advokata ove Komore.
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6. KOVACEVIC VERICA, diplomirani pravnik, rodena 7. 11. 1994. godine UPI-
SUJE SE 7. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Indiji, Novosadska 2, lokal 19.

— BRISE SE iz Imenika advokatskih pripravnika KOVACEVIC VERICA, advokat-
ski pripravnik kod Kovacevi¢ Radislave, advokata u Indiji, sa danom 6. 7. 2023. godine
zbog upisa u Imenik advokata ove Komore.

7. MITRIC SONIJA, diplomirani pravnik, rodena 23. 10. 1995. godine UPISUJE SE
7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Kuli, Marsala Tita 266a.

— BRISE SE iz Imenika advokatskih pripravnika MITRIC SONJA, advokatski pri-
pravnik kod Beni¢ Zorana, advokata u Kuli, sa danom 6. 7. 2023. godine zbog upisa u
Imenik advokata ove Komore.

8. PETRIC ALEKSANDAR, diplomirani pravnik, roden 24. 2. 1983. godine UPI-
SUJE SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Backoj Topoli, Glavna 23.

— BRISE SE iz Imenika advokatskih pripravnika PETRIC ALEKSANDAR, advo-
katski pripravnik kod Petri¢ Ljiljane, advokata u Backoj Topoli, sa danom 6. 7. 2023. godi-
ne zbog upisa u Imenik advokata ove Komore.

9. LECIC MARKO, diplomirani pravnik, roden 18. 6. 1995. godine, UPISUJE SE
7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Ruzin gaj 13.

10. OSIC LAZAR, diplomirani pravnik, roden 11. 8. 1994. godine, UPISUJE SE
7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Purda Brankovi¢a 19/1, stan 104.

11. KOPRIVICA JAKSA, diplomirani pravnik, roden 7. 9. 1995. godine, UPISUJE
SE 7. 7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Zeleznika 17.

12. TADIC MILJANA, diplomirani pravnik, rodena 7. 2. 1988. godine, UPISUJE SE
7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Maksima Gorkog 6/6.

13. MARIC GORDANA, diplomirani pravnik, rodena 2. 7. 1989. godine, UPISUJE
SE 7. 7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Purdevu, Vojvodanska 8.

14. LOLIC IGOR, diplomirani pravnik, rodena 4. 2. 1995. godine, UPISUJE SE
7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Pan¢evu, Moravska 2/21.

15. MARKOVIC TEODORA, diplomirani pravnik, rodena 3. 10. 1996. godine, UPI-
SUJE SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Pancevu, Nikole Tesle 2.

16. KIS ALEKSA, diplomirani pravnik, roden 3. 9. 1996. godine, UPISUJE SE
7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Panc¢evu, Lava Tolstoja 4.

17. MILAKOVIC MINA, diplomirani pravnik, rodena 24. 5. 1997. godine, UPISUJE
SE 7.7.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Zrenjaninu, Ruze Sulman 49/15.

18. BRADIC PREDRAG, diplomirani pravnik, roden 28. 1. 1992. godine,
UPISUJE SE 7. 7. 2023. godine u Imenik advokata Advokatske komore Vojvodine,
sa sediStem advokatske kancelarije u Starom Slankamenu, Vinogradarska 93.
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19. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu HRICAK JELENA, rodena 26. 8. 1992. godine, na advokatsko-priprav-
ni¢ku vezbu kod Dragovi¢ Danila, advokata u Novom Sadu, dana 7. 7. 2023. godine, u
trajanju od dve godine.

20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILJKOVIC LAZAR, roden 30. 7. 1996. godine, na advokatsko-priprav-
ni¢ku vezbu kod Sinjeri Igora, advokata u Novom Sadu, dana 7. 7. 2023. godine, u trajanju
od dve godine.

21. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CUCKOVIC TATJANA, rodena 21. 5. 1975. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Todorovié¢ Zivka, advokata u Novom Sadu, dana 7. 7. 2023. godine, u
trajanju od dve godine.

22. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GVOZDENOVIC VALENTINA, rodena 19. 11. 1997. godine, na advokat-
sko-pripravni¢ku vezbu kod Unkovi¢ Milana, advokata u Novom Sadu, dana 7. 7. 2023.
godine, u trajanju od dve godine.

23. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANCIC JOVANA, rodena 25. 3. 1996. godine, na advokatsko-pripravnicku
vezbu kod Lakiéevi¢ Sili Jelene, advokata u Novom Sadu, dana 7. 7. 2023. godine, u traja-
nju od dve godine.

24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DOBROMIROV MASA, rodena 14. 9. 1998. godine, na advokatsko-pri-
pravni¢ku vezbu kod Bordoski Milana, advokata u Novom Sadu, dana 7. 7. 2023. godine,
u trajanju od dve godine.

25. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIHAJLOVIC MILOS, roden 3. 2. 1992. godine, na advokatsko-priprav-
nicku vezbu kod Petri¢ Dragana, advokata u Novom Sadu, dana 7. 7. 2023. godine, u traja-
nju od dve godine.

26. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUKOVIC ANA, rodena 17. 9. 1991. godine, na advokatsko-pripravnicku
vezbu kod giljegovic’ Nikole, advokata u Novom Sadu, dana 7. 7. 2023. godine, u trajanju
od dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PETROVIC ANJA, rodena 16. 5. 1993. godine, na advokatsko-pripravni¢-
ku vezbu kod Spasojevi¢ Ivanci¢ Dejane, advokata u Novom Sadu, dana 7. 7. 2023. godine,
u trajanju od dve godine.

28. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STOJMENOVIC PETAR, roden 24. 7. 1999. godine, na advokatsko-pri-
pravni¢ku vezbu kod Savin Sonje, advokata u Novom Sadu, dana 7. 7. 2023. godine, u
trajanju od dve godine.

29. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VASIC NEMANIJA, roden 29. 10. 1993. godine, na advokatsko-pripravni¢-
ku vezbu kod Jandri¢ Vilovski Maje, advokata u Novom Sadu, dana 7. 7. 2023. godine, u
trajanju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BASIC ALEKSA, roden 14. 2. 2000. godine, na advokatsko-pripravnicku
vezbu kod Kora¢ Daneta, advokata u Novom Sadu, dana 7. 7. 2023. godine, u trajanju od
dve godine.
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31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CVETKOVIC DPORDE, roden 26. 2. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Mari¢ Sofije, advokata u Novom Sadu, dana 7. 7. 2023. godine, u trajanju
od dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GRUDIC DRAGANA, rodena 15. 2. 1994. godine, na advokatsko-priprav-
nicku vezbu kod Luzanin Nemanje, advokata u Novom Sadu, dana 7. 7. 2023. godine, u
trajanju od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ACIMOVIC DUNIJA, rodena 30. 4. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Lukavac Jelene, advokata u Novom Sadu, dana 7. 7. 2023. godine, u tra-
janju od dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MARAVIC PETAR, roden 18. 2. 1992. godine, na advokatsko-pripravni¢ku
vezbu kod Karadarevi¢ Gorana, advokata u Novom Sadu, dana 7. 7. 2023. godine, u traja-
nju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIKIC JELENA, rodena 14. 5. 1998. godine, na advokatsko-pripravni¢ku
vezbu kod Puri¢ Cveji¢ Sanje, advokata u Novom Sadu, dana 7. 7. 2023. godine, u trajanju
od dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GAS SASKA, rodena 18. 12. 1995. godine, na advokatsko-pripravni¢ku
vezbu kod Petkovi¢ Vladimira, advokata u Sremskoj Mitrovici, dana 7. 7. 2023. godine, u
trajanju od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BOZIC VELJKO, roden 25. 4. 1994. godine, na advokatsko-pripravni¢ku
vezbu kod Kosi¢ D. Bojana, advokata u Pancevu, dana 7. 7. 2023. godine, u trajanju od dve
godine.

38. BRISE SE iz Imenika advokata Advokatske komore Vojvodine LATINOVIC
JOVANA, advokat u Novom Sadu, sa danom 15. 6. 2023. godine na li¢ni zahtev.

— Culi¢ Milos, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

39. BRISE SE iz Imenika advokata Advokatske komore Vojvodine COLAK BRA-
NISLAV, advokat u Novom Sadu, sa danom 28. 6. 2023. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Colak Jasmina-Tatjana, advokat u Sremskoj Mitrovici, postavlja se za preuzimate-
lja advokatske kancelarije.

40. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KOVACEVIC
ALEKSANDRA, advokat u Zrenjaninu, sa danom 15. 6. 2023. godine na li¢ni zahtev.

— Asani Hava, advokat u Zrenjaninu, postavlja se za preuzimatelja advokatske
kancelarije.

41. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MATIJEVIC
VOIJO, advokat u Somboru, sa danom 31. 5. 2023. godine, na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Vorkapi¢ Ostoja, advokat u Somboru, postavlja se za preuzimatelja advokatske
kancelarije.
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42. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
AMIDZIC ANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Mi¢i¢ Jelene, advokata u Novom Sadu, sa danom 12. 6. 2023. godine.

43. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PICAJKIC IVANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj ve-
zbi kod Kralj Radin Biljane, advokata u Novom Sadu, sa danom 15. 6. 2023. godine.

44. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MILOSEVIC MILICA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Rama¢ Tamare, advokata u Novom Sadu, sa danom 1. 6. 2023. godine.

45. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
RALOVIC MARIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Janci¢ Aleksandre, advokata u Novom Sadu, sa danom 2. 6. 2023. godine.

46. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
APIC MARKO, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnitkoj vezbi
kod Mic¢i¢ Jelene, advokata u Novom Sadu, sa danom 31. 5. 2023. godine.

47. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
ZIVANOVIC NEDA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Mara$ Caran Ivane, advokata u Novom Sadu, sa danom 29. 5. 2023. godine.

48. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STANKOVIC SLADANA, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nickoj vezbi kod Samardzija Petra, advokata u Novom Sadu, sa danom 31. 5. 2023. godine.

49. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JOVANOVIC IVANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Ukropina Dejana, advokata u Novom Sadu, sa danom 4. 6. 2023. godine.

50. UZIMA SE NA ZNANIJE da DAMJANAC BOBI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 13. 6. 2023. do 11. 6. 2024. godine.

— Vlahovi¢ Mitar, advokat iz Novog Sada, odreduje se za privremenog zamenika.

51. UZIMA SE NA ZNANJE da DURMIC DURDICI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 7. 6. 2023. do 7. 6. 2024. godine.

— Beni¢ Petrovi¢ Ljiljana, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

52. UZIMA SE NA ZNANJE da IGIC NATASI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 23. 5. 2023. do 21. 5. 2024. godine.

— Igi¢ Milos, advokat iz Novog Sada, odreduje se za privremenog zamenika.

53. UZIMA SE NA ZNANJE da MILJANSKI BRANKI, advokatu u Temerinu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 4. 7. 2023. do 2. 7. 2024. godine.

— Kezi¢ Ljiljana, advokat iz Novog Sada, odreduje se za privremenog zamenika.

54. UZIMA SE NA ZNANJE da VIDANOVIC DRAGANI, advokatu u Pancevu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva pocev od
27.6.2023. godine.

— Zarija Aleksandar, advokat iz Panceva, odreduje se za privremenog zamenika.
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55. UZIMA SE NA ZNANIJE da se RISTIC BOJANI, advokatu u Novom Sadu,
produzava privremeneni prestanak prava na bavljenje advokaturom zbog stru¢nog usavrsa-
vanja u inostranstvu, u periodu od 1. 9. 2023. do 31. 8. 2026. godine.

— Risti¢ Dragoslav, advokat u Novom Sadu, odreduje se za privremenog zamenika.

56. UZIMA SE NA ZNANJE da je ILIC DANIJELA, advokat u Novom Sadu, na-
stavila sa radom dana 1. 7. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Savin Sonja, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

57. UZIMA SE NA ZNANIJE da je STANIC SANJA, advokat u Novom Sadu, na-
stavila sa radom dana 16. 6. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Suvacar Sanda, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

58. UZIMA SE NA ZNANIE da je ILIC NIKOLIJA, advokat u Novom Sadu, na-
stavila sa radom dana 2. 7. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Katani¢ Gordana, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

59. UZIMA SE NA ZNANJE da je PRODIC TATJANA, advokat u Novom Sadu,
nastavila sa radom dana 27. 6. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Prodi¢ Goran, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

60. UZIMA SE NA ZNANIJE da je SUNAJKO MARIJANA, advokat u Novom Sa-
du, nastavila sa radom dana 5. 6. 2023. godine, nakon Sto joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Stajner Boris, advokat u Novom Sadu, razrefava se duZnosti privremenog
zamenika.

61. UZIMA SE NA ZNANIJE da je SLAVKOVIC IVANA, advokat u Novom Sadu,
nastavila sa radom dana 24. 6. 2023. godine, nakon §to joj je privremeno bilo prestalo pra-
vo na bavljenje advokaturom.

— Stojimenovski Marko, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

62. UZIMA SE NA ZNANJE da je NIKOCEV VANJA, advokat u Pandevu, nasta-
vila sa radom dana 11. 5. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Prodanovi¢ Jovan, advokat u Pancevu, razreSava se duznosti privremenog
zamenika.

63. UZIMA SE NA ZNANIJE da je SPANOVIC SOFIJA, advokat u Indiji, nastavila
sa radom dana 27. 6. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Alfirovi¢ Slobodan, advokat u Indiji, razresava se duznosti privremenog zamenika.

64. UZIMA SE NA ZNANIJE da je ZIVANOVIC JELENA, advokat u Staroj Pazo-
vi, nastavila sa radom dana 1. 7. 2023. godine, nakon $§to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.
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— Pavlovi¢ Maja, advokat u Staroj Pazovi, razreSava se duznosti privremenog
zamenika.

65. UZIMA SE NA ZNANIJE da je Brankov Boba, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Damjanac.

66. UZIMA SE NA ZNANIJE da je Dragi¢ Marijana, advokatski pripravnik u No-
vom Sadu, promenila prezime koje sada glasi Andeli¢.

67. UZIMA SE NA ZNANIJE da je Lalovi¢ Sanja, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Lalovi¢ Nedi¢.

68. UZIMA SE NA ZNANIJE da je Ivancevi¢ Milica, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Pisari¢.

69. UZIMA SE NA ZNANIJE da je Tomi¢ Dejana, advokat u Subotici, promenila
prezime koje sada glasi Tomi¢ Petkov.

70. UZIMA SE NA ZNANIJE da je Savi¢ Aleksandra, advokat u Subotici, promeni-
la prezime koje sada glasi Dragas.

71. UZIMA SE NA ZNANIJE da je Bozickovi¢ Milica, advokat u Somboru, prome-
nila prezime koje sada glasi Kuzmanovic.

72. UZIMA SE NA ZNANIJE da je Cetojevi¢ Milica, advokat u Staroj Pazovi, pro-
menila prezime koje sada glasi Cetojevié Radievic.

73. UZIMA SE NA ZNANIJE da je Calbert Sabina, advokatski pripravnik u Suboti-
ci, promenila li¢no ime u Calbert Vanja.

74. UZIMA SE NA ZNANIJE da se Vojnovi¢ Bojovi¢ Gordana, advokat u Zrenja-
ninu, razre$ava duznosti preuzimatelja advokatske kancelarije pok. Zlokas Dusana, bivseg
advokata u Zrenjaninu.

— Gavrani¢ Slobodan, advokat u Zrenjaninu, postavlja se za preuzimatelja advokat-
ske kancelarije pok. Zlokas DuSana, bivseg advokata u Zrenjaninu.

75. UZIMA SE NA ZNANIJE da je Beljanski Mihailo, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Beljanski Vladimira, advokata u
Novom Sadu, dana 31. 5. 2023. godine, te da istu nastavlja kod Neskovi¢ Jane, advokata u
Novom Sadu, dana 1. 6. 2023. godine.

76. UZIMA SE NA ZNANIJE da je Sekuli¢ Vladimir, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnic¢ku vezbu kod Radovi¢ Nebojse, advokata u No-
vom Sadu, dana 13. 6. 2023. godine, te da istu nastavlja kod Ukropina Dejana, advokata u
Novom Sadu, dana 14. 6. 2023. godine.

77. UZIMA SE NA ZNANIJE da je Vukovi¢ Stefan, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravnic¢ku vezbu kod Janci¢ Aleksandre, advokata u Novom
Sadu, dana 31. 5. 2023. godine, te da istu nastavlja kod Aleksi¢ Ninoslava, advokata u
Novom Sadu, dana 1. 6. 2023. godine.

78. UZIMA SE NA ZNANIJE da je Novkovi¢ Dejan, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Zari¢ Marka, advokata u Novom
Sadu, dana 29. 5. 2023. godine, te da istu nastavlja kod Konakov Srdana, advokata u No-
vom Sadu, dana 30. 5. 2023. godine.

79. UZIMA SE NA ZNANIJE da je Pesi¢ Vladimir, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Stajner Borisa, advokata u Novom Sa-
du, dana 5. 6. 2023. godine, te da istu nastavlja kod Sunajko Marijane, advokata u Novom
Sadu, dana 6. 6. 2023. godine.
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80. UZIMA SE NA ZNANIJE da je Dzinovi¢ Filip, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Trbuk Zorana, advokata u Novom Sa-
du, dana 31. 5. 2023. godine, te da istu nastavlja kod Tucovi¢ Milane, advokata u Novom
Sadu, dana 1. 6. 2023. godine.

81. UZIMA SE NA ZNANIJE da je Ili¢ Danijela, advokat u Novom Sadu, istupila
iz Zajednicke advokatske kancelarije ,,Aleksi¢ sa saradnicima“ sa sediStem u Novom Sadu,
Grekoskolska 1, dana 1. 7. 2023. godine.

82. UZIMA SE NA ZNANIJE da je Lali¢-Mrazek Milica, advokat u Novom Sadu,
istupila iz Zajednicke advokatske kancelarije ,,Beljanski“ sa sediStem u Novom Sadu, Mi-
roslava Anti¢a 7, dana 26. 6. 2023. godine.

83. UZIMA SE NA ZNANIJE da je Mili¢ Veljko, advokat u Novom Sadu, istupio
iz Zajedni¢ke advokatske kancelarije ,,Beljanski“ sa sedistem u Novom Sadu, Miroslava
Anti¢a 7, dana 26. 6. 2023. godine.

84. UZIMA SE NA ZNANIJE da je Stani¢ Jelena, advokat u Novom Sadu, istupila
iz Zajedni¢ke advokatske kancelarije ,,Beljanski“ sa sedistem u Novom Sadu, Miroslava
Anti¢a 7, dana 26. 6. 2023. godine.

85. UZIMA SE NA ZNANJE da je HRECUK JELENA, advokat u Novom Sadu,
preselila sediste advokatske kancelarije u Sentu, Glavni trg 6a/28, pocev od 1. 6. 2023.
godine.

86. UZIMA SE NA ZNANIJE da je JOVOVIC LUKA, advokat u Novom Sadu, pre-
selio sediste advokatske kancelarije u Vrbas, Ivana Milutinovi¢a 25, po¢ev od 31. 5. 2023.
godine.

87. UZIMA SE NA ZNANJE da je SKORIC DUSAN, advokat u Novom Sadu,
preselio sediSte advokatske kancelarije u Backu Palanku, Blok ,,Partizan“, Zanatski centar
City, lamela 1, lokal 4, pocev od 1. 6. 2023. godine.

88. UZIMA SE NA ZNANJE da je KEREKES MILAN, advokat u Zrenjaninu, pre-
selio sediste advokatske kancelarije u Novi Sad, Petra Drapsina 10, pocev od 28. 6. 2023.
godine.

89. UZIMA SE NA ZNANIJE da je PAUNOVIC JELENA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Branka Baji¢a 38, stan 18, sprat 3, pocev
od 26. 6. 2023. godine.

90. UZIMA SE NA ZNANIJE da je SIMSIC ALEKSANDRA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 48, po¢ev od 1. 6.
2023. godine.

91. UZIMA SE NA ZNANIJE da je SRPENOVIC BOSNJAKOVIC ZVJEZDANA,
advokat u Novom Sadu, preselila svoju advokatsku kancelariju na adresu FutoSka 2, pocev
od 31. 5. 2023. godine.

92. UZIMA SE NA ZNANIJE da je STOJANOVIC SOFIJA, advokat u Zitistu, pre-
selila svoju advokatsku kancelariju na adresu Temisvarski drum br. 5, 1. sprat, pocev od
15. 6. 2023. godine.

93. UZIMA SE NA ZNANJE da je MILUTINOVIC SLOBODAN, advokat u Som-
boru, preselio svoju advokatsku kancelariju na adresu Mite Popovic¢a 4/1, pocev od 1. 6.
2023. godine.

94. UZIMA SE NA ZNANIJE da je STANIC JELENA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Vase Stajica 20-d, pocev od 26. 6. 2023.
godine.
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95. UZIMA SE NA ZNANJE da je LALIC MRAZEK MILICA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Vase Staji¢a 20-d, pocev od 26. 6.
2023. godine.

96. UZIMA SE NA ZNANIE da je MILIC VELJKO, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Vase Stajica 20-d, pocev od 26. 6. 2023.
godine.

97. UZIMA SE NA ZNANIJE da je VRSKA OPAVSKI JAROSLAVA, advokat u
Staroj Pazovi, preselila svoju advokatsku kancelariju na adresu Svetosavska 7/7, pocev od
15. 6. 2023. godine.

98. UZIMA SE NA ZNANJE da je PUKIC JELENA, advokat u Bedeju, preselila
svoju advokatsku kancelariju na adresu Urosa Predi¢a 3/1, po€ev od 1. 6. 2023. godine.

99. UZIMA SE NA ZNANIJE da je ARSIC NEBOJSA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Vladike Ciri¢a 19, pogev od 1. 7. 2023.
godine.

100. UZIMA SE NA ZNANJE da je PETRIC ALEKSANDAR, advokat u Sidu, pre-
selio svoju advokatsku kancelariju na adresu Karadordeva 6, pocev od 1. 7. 2023. godine.

101. UZIMA SE NA ZNANIJE da je PROVCI DARINKA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Petra Drap$ina 56, stan br. 1, II sprat,
pocev od 1. 6. 2023. godine.

102. UZIMA SE NA ZNANIJE da je NIKIC ZORANA, advokat u Pandevu, preselila
svoju advokatsku kancelariju na adresu Karadordeva 2/36, pocev od 12. 6. 2023. godine.

103. UZIMA SE NA ZNANJE da je MICASEVIC KOVACEVIC BILJANA, advokat
u Novom Sadu, preselila svoju advokatsku kancelariju na adresu Miroslava Anti¢a 4, pocev
od 23. 6. 2023. godine.

104. UZIMA SE NA ZNANIJE da je ILIC DANIJELA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Bolmanska 13/2, poc¢ev od 1. 7. 2023. godine.

105. UZIMA SE NA ZNANJE da je MILJANIC STEFAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Bulevar oslobodenja 78, pocev od 12. 6.
2023. godine.

106. UZIMA SE NA ZNANIJE da je KARAC MILAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Bulevar oslobodenja 78, pocev od 12. 6.
2023. godine.

107. UZIMA SE NA ZNANIJE da je LJUBICIC SINISA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 17A, pocev od 10. 6.
2023. godine.

108. UZIMA SE NA ZNANIJE da je Zajedni¢ku advokatsku kancelariju ,,BOBAN I
KNEZEVIC* u Novom Sadu, preselila svoju advokatsku kancelariju na adresu Boska Buhe
10B, pocev od 16. 6. 2023. godine.

109. UZIMA SE NA ZNANIE da je JANKOVIC VEDRANA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 17A, pocev od
10. 6. 2023. godine.
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 1. 9. 2023. godine

1. RADOVANOVIC GORDANA, diplomirani pravnik, rodena 3. 1. 1989. godine,
UPISUJE SE 8. 9. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Vase Stajica 8/3/13.

2. CULIBRK PETAR, diplomirani pravnik, roden 22. 11. 1996. godine, UPISUJE
SE 8. 9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Stevana Sindeli¢a 50.

3. PAVICEVIC IGOR, diplomirani pravnik, roden 6. 4. 1992. godine, UPISUJE SE
8.9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Bra¢e Dronjak 7/41.

4. VRANAC UROS, diplomirani pravnik, roden 1. 9. 1997. godine, UPISUJE SE
8.9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Kraljevi¢a Marka 51.

5. MRGIC NIKOLA, diplomirani pravnik, roden 19. 6. 1996. godine, UPISUJE SE
8.9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Dositejeva 16/13.

6. JOVOVIC MILOS, diplomirani pravnik, roden 31. 10. 1996. godine, UPISUJE
SE 8. 9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Cankareva 9/12.

7. VAIDIC JOVANA, diplomirani pravnik, rodena 24. 2. 1987. godine, UPISUJE
SE 8.9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Lasla Gala 7/10.

8. RISTIC JOVANA, diplomirani pravnik, rodena 29. 10. 1984. godine, UPISUJE
SE 8. 9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Radnicka 25.

9. LAZIC DUSKO, diplomirani pravnik, roden 9. 5. 1969. godine, UPISUJE SE
8.9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Zrenjaninu, Jevrejska 3/1/73.

10. MARINKOVIC RASTKO, diplomirani pravnik, roden 27. 1. 1993. godine, UPI-
SUJE SE 8. 9. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Pancevu, Veljka Vlahovic¢a 20.

11. BATINICA OLGA, diplomirani pravnik, rodena 18. 12. 1992. godine, UPISUJE
SE 8. 9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Subotici, Brace Radi¢ 22/3.

12. BABIC MOMCILO, diplomirani pravnik, roden 24. 1. 1958. godine, UPISUJE
SE 8. 9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Kuli, Petra Drapsina 58.

13. CACIC GORDANA, diplomirani pravnik, rodena 17. 7. 1997. godine UPISUJE
SE 8. 9.2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Mileve Mari¢ 33.

— BRISE SE iz Imenika advokatskih pripravnika CACIC GORDANA, advokatski
pripravnik kod Mari¢ Rajka, advokata u Novom Sadu, sa danom 7. 9. 2023. godine zbog
upisa u Imenik advokata ove Komore.
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14. KALABA JOVAN, diplomirani pravnik, roden 6. 11. 1997. godine UPISUJE SE
8. 9. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Zrenjaninu, Kej 2. oktobra 7.

— BRISE SE iz Imenika advokatskih pripravnika KALABA JOVAN, advokatski
pripravnik kod Popovi¢ Zorana, advokata u Zrenjaninu, sa danom 7. 9. 2023. godine zbog
upisa u Imenik advokata ove Komore.

15. AGOSTON NATASA, diplomirani pravnik, rodena 5. 7. 1994. godine UPISUJE
SE 8. 9. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Maksima Gorkog 8/5.

— BRISE SE iz Imenika advokatskih pripravnika AGOSTON NATASA, advokatski
pripravnik kod Gudalo Borisa, advokata u Novom Sadu, sa danom 7. 9. 2023. godine zbog
upisa u Imenik advokata ove Komore.

16. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SARAC MARIJANA, rodena 4. 5. 1993. godine, na advokatsko-pripravnié-
ku vezbu kod Lazi¢ Stevana, advokata u Sidu, dana 8. 9. 2023. godine, u trajanju od dve
godine.

17. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POPOV MILICA, rodena 22. 4. 1995. godine, na advokatsko-pripravni¢ku
vezbu kod Popov Gordane, advokata u Novom Sadu, dana 8. 9. 2023. godine, u trajanju od
dve godine.

18. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KLARIC MAJA, rodena 17. 5. 1994. godine, na advokatsko-pripravnicku
vezbu kod Mari¢ Sofije, advokata u Novom Sadu, dana 8. 9. 2023. godine, u trajanju od
dve godine.

19. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu LUKOVIC IVANA, rodena 17. 11. 1988. godine, na advokatsko-priprav-
ni¢ku vezbu kod Purasinovi¢ Dragane, advokata u Novom Sadu, dana 8. 9. 2023. godine,
u trajanju od dve godine.

20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILOVANOVIC MOMCILO, roden 8. 2. 1994. godine, na advokatsko-pri-
pravnicku vezbu kod Tomi¢ Nemanje, advokata u Novom Sadu, dana 8. 9. 2023. godine, u
trajanju od dve godine.

21. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUKASIN SLADANA, rodena 26. 6. 1987. godine, na advokatsko-priprav-
nicku vezbu kod Konstantinovi¢ Danice, advokata u Novom Sadu, dana 8. 9. 2023. godine,
u trajanju od dve godine.

22. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JOVANOVIC MARKO, roden 28. 6. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Zecevi¢ Nenada, advokata u Novom Sadu, dana 8. 9. 2023. godine, u
trajanju od dve godine.

23. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POPOVIC JOVAN, roden 12. 8. 1995. godine, na advokatsko-pripravnicku
vezbu kod Oberman Igora, advokata u Novom Sadu, dana 8. 9. 2023. godine, u trajanju od
dve godine.

24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PETKOVIC VANJA, rodena 18. 10. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Travica Dragana, advokata u Novom Sadu, dana 8. 9. 2023. godine, u
trajanju od dve godine.
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25. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DRONJAK JELENA, rodena 4. 10. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Karadarevi¢ Gorana, advokata u Novom Sadu, dana 8. 9. 2023. godine, u
trajanju od dve godine.

26. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CORIC IVANA, rodena 27. 6. 1991. godine, na advokatsko-pripravnicku
vezbu kod Jovici¢ Petra, advokata u Novom Sadu, dana 8. 9. 2023. godine, u trajanju od
dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GOBELJIC NIKOLA, rodena 19. 1. 1998. godine, na advokatsko-priprav-
nicku vezbu kod Mandi¢ Vladimira, advokata u Novom Sadu, dana 8. 9. 2023. godine, u
trajanju od dve godine.

28. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu HRNJEZ MARIJANA, rodena 7. 6. 1994. godine, na advokatsko-priprav-
ni¢ku vezbu kod Popovi¢ Sonje, advokata u Novom Sadu, dana 8. 9. 2023. godine, u traja-
nju od dve godine.

29. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BOJKOV ALEKSE]J, roden 31. 12. 1994. godine, na advokatsko-priprav-
nicku vezbu kod Bojkov Aleksandra, advokata u Novom Sadu, dana 8. 9. 2023. godine, u
trajanju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POKIC VASILIJE, roden 12. 4. 1998. godine, na advokatsko-pripravnicku
vezbu kod Mari¢ Sofije, advokata u Novom Sadu, dana 8. 9. 2023. godine, u trajanju od
dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ACIN IVAN, roden 9. 7. 1994. godine, na advokatsko-pripravni¢ku vezbu
kod Stiklica Save, advokata u Zrenjaninu, dana 8. 9. 2023. godine, u trajanju od dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CRNOGORAC STEFAN, roden 18. 2. 2001. godine, na advokatsko-pri-
pravni¢ku vezbu kod Zupunski Darka, advokata u Sremskoj Mitrovici, dana 8. 9. 2023.
godine, u trajanju od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MOMIROV KATARINA, rodena 30. 6. 1991. godine, na advokatsko-pri-
pravni¢ku vezbu kod So¢ Mirka, advokata u Kikindi, dana 8. 9. 2023. godine, u trajanju od
dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TOVARISIC DEJAN, roden 5. 3. 1996. godine, na advokatsko-pripravnié-
ku vezbu kod Mrki¢ Porda, advokata u Subotici, dana 8. 9. 2023. godine, u trajanju od dve
godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MITROVIC MARINA, rodena 2. 1. 1992. godine, na advokatsko-priprav-
ni¢ku vezbu kod Koji¢ Jovana, advokata u Kovinu, dana 8. 9. 2023. godine, u trajanju od
dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JOVANOVIC ALEKSANDAR, roden 6. 5. 1997. godine, na advokatsko-
-pripravni¢ku vezbu kod Urosevi¢ Ivana, advokata u Panc¢evu, dana 8. 9. 2023. godine, u
trajanju od dve godine.
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37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VESELINOVIC MILICA, rodena 3. 9. 1998. godine, na advokatsko-pri-
pravnicku vezbu kod Buha Bojana, advokata u Sremskoj Kamenici, dana 8. 9. 2023. godi-
ne, u trajanju od dve godine.

— BRISE SE iz Imenika advokata Advokatske komore Vojvodine BORDOSKI MI-
LAN, advokat u Novom Sadu, sa danom 9. 8. 2023. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Popovi¢ Bojana, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

38. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ANDELINIC
JELENA, advokat u Vrscu, sa danom 1. 9. 2023. godine, na li¢ni zahtev.

— Milanovi¢ Pesi¢ Dragana, advokat u Vrscu, postavlja se za preuzimatelja advokat-
ske kancelarije.

39. BRISE SE iz Imenika advokata Advokatske komore Vojvodine TANKOSIC
DRAGAN, advokat u Novom Sadu, sa danom 20. 7. 2023. godine usled smrti.

— Kovacevi¢ Jelena, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

40. BRISE SE iz Imenika advokata Advokatske komore Vojvodine TOMASOVIC
MIRJANA, advokat u Subotici, sa danom 1. 9. 2023. godine, na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Poljakovi¢ Dafna Gordana, advokat u Subotici, postavlja se za preuzimatelja
advokatske kancelarije.

41. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MASTILOVIC
VIDA, advokat u Novom Sadu, sa danom 8. 8. 2023. godine na li¢ni zahtev.

— Mastilovi¢ Jelena, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

42. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine CUKU-
ROV SOFIJA, bivsi advokat iz Novog Knezevca sa danom 3. 8. 2023. godine, na li¢ni
zahtev.

— Otpisuje se dugovanje po osnovu ¢lanstva u Posmrtnom fondu AK Vojvodine u
iznosu od 17.100,00 dinara.

43. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
DIDENKO STRAHINJA, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nic¢koj vezbi kod Cveji¢ Nenada, advokata u Novom Sadu, sa danom 21. 7. 2023. godine.

44. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PETKOVIC JELENA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 31. 7. 2023. godine.

45. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
VEZMAR JOVANA KRISTINA, advokatski pripravnik u VrScu, na advokatsko-priprav-
nickoj vezbi kod Ili¢ Slobodana, advokata u Vrscu, sa danom 23. 6. 2023. godine.

46. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JOSIC VESNA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnitkoj vezbi
kod Janci¢ Aleksandre, advokata u Novom Sadu, sa danom 30. 6. 2023. godine.

47. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MILOVANOV NEMANIJA, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
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nickoj vezbi kod Todoreskov Milenka, advokata u Novom Sadu, sa danom 30. 6. 2023.
godine.

48. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MARIC TIJANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj ve-
zbi kod Popovi¢ Srdana, advokata u Novom Sadu, sa danom 2. 7. 2023. godine.

49. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JERKOVIC VUKSA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Kljaji¢ Gorana, advokata u Novom Sadu, sa danom 3. 9. 2023. godine.

50. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine MARKOVIC JANA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravni¢koj vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 1. 9. 2023.
godine.

51. UZIMA SE NA ZNANJE da RADULOVIC FILIPU, advokatu u Novom Sadu,
privremeno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju zame-
nika sekrtetara Skupstine opsStine Beocin, pocev od 12. 7. 2023. godine, do isteka mandata.

— Golubovi¢ Miodrag, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

52. UZIMA SE NA ZNANIJE da STOSIC BOJANI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju nacelnika
opstinske uprave u Titelu, na period od pet godina.

— Jakovljevi¢ Jasmina, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

53. UZIMA SE NA ZNANJE da BERETIC V. DUSANKI, advokatu u Rumi, pri-
vremeno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju zamenika
Opstinskog pravobranioca Opstine Ruma, pocev od 18. 8. 2023. godine.

— Frindik Jelena, advokat u Novom Sadu, odreduje se za privremenog zamenika.

54. UZIMA SE NA ZNANJE da RELJIN MAJI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 1. 7. 2023. do 30. 6. 2024. godine.

— Trivunovi¢ Natalija, advokat iz Futoga, odreduje se za privremenog zamenika.

55. UZIMA SE NA ZNANJE da PISARIC MILICI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 29. 7. 2023. do 27. 7. 2024. godine.

— Dimitrov Leona, advokat iz Novog Sada, odreduje se za privremenog zamenika.

56. UZIMA SE NA ZNANJE da NADAZDIN ANI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 10. 7. 2023. do 8. 7. 2024. godine.

— Marjanovi¢ Brane, advokat iz Novog Sada, odreduje se za privremenog zamenika.

57. UZIMA SE NA ZNANJE da ARSENIJEVIC DARIJI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog bolovanja radi odrzavanja trud-
noce pocev od 1. 7. 2023. godine.

— Volarevi¢ Dragan, advokat iz Novog Sada, odreduje se za privremenog zamenika.

58. UZIMA SE NA ZNANIJE da DRAZIC TAMARI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature radi posebne nege deteta u periodu
od 31. 8.2023. do 31. 1. 2024. godine.

— Drazi¢ Nikola, advokat iz Novog Sada, odreduje se za privremenog zamenika.
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59. UZIMA SE NA ZNANJE da GLISIC DANIJELI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 14. 8. 2023. do 12. 8. 2024. godine.

— Sari¢ Bojana, advokat iz Sajkasa, odreduje se za privremenog zamenika.

60. UZIMA SE NA ZNANJE da KOLARIC MAIJL advokatu u Sremskoj Mitrovici,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 21. 8. 2023. do 19. 8. 2024. godine.

— Dobanovacki Porde, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

61. UZIMA SE NA ZNANIJE da je PETKOVIC TIJANA, advokat u Kovinu, nasta-
vila sa radom dana 7. 8. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Petkovi¢ Ljubomir, advokat u Pancevu, razreSava se duznosti privremenog
zamenika.

62. UZIMA SE NA ZNANIJE da je MILANOV DUNIJA, advokat u Zrenjaninu, na-
stavila sa radom dana 2. 4. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Milanov Milan, advokat u Zrenjaninu, razreSava se duznosti privremenog
zamenika.

63. UZIMA SE NA ZNANJE da je MARIJANAC IVKOV JELENA, advokat u
Zrenjaninu, nastavila sa radom dana 24. 7. 2023. godine, nakon $to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Oléan Slobodan, advokat u Zrenjaninu, razreSava se duznosti privremenog
zamenika.

64. UZIMA SE NA ZNANJE da je BERAK SAVKOVIC DEANA, advokat u Zre-
njaninu, nastavila sa radom dana 1. 10. 2023. godine, nakon §to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Piri¢ Jelena, advokat u Zrenjaninu, razresava se duznosti privremenog zamenika.

65. UZIMA SE NA ZNANIJE da je Kurucki Lidija, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Paviéevié.

66. UZIMA SE NA ZNANIJE da je Markovi¢ Jelena, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Pavlovic.

67. UZIMA SE NA ZNANIJE da je Milovi¢ Mirjana, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Milovi¢ Jeftic.

68. UZIMA SE NA ZNANIJE da je Zorica Zivkovié Natasa, advokat u Novom Sadu
promenila prezime koje sada glasi Zorica.

69. UZIMA SE NA ZNANIJE da je Buki¢ Sasa Aleksandar, advokat u Novom Sadu
promenio licno ime u Aleksandar.

70. UZIMA SE NA ZNANIE da je NIKOLIC JOVAN, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Dragovi¢ Danila, advokata u
Novom Sadu, dana 11. 8. 2023. godine, te da istu nastavlja kod Stoki¢ Milosa, advokata u
Rumi, dana 12. 8. 2023. godine.

71. UZIMA SE NA ZNANJE da je MARJANOVIC TAMARA, advokatski priprav-
nik u Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Nikoli¢ Savin Isidore,
advokata u Novom Sadu, dana 30. 8. 2023. godine, te da istu nastavlja kod Marjanovi¢ M.
Zeljka, advokata u Novom Sadu, dana 31. 8. 2023. godine.
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72. UZIMA SE NA ZNANIJE da je KUZET CAVAR MARIJA, advokatski priprav-
nik u Somboru, prekinula advokatsko-pripravnicku vezbu kod Mili¢ Strahinje, advokata u
Somboru, dana 10. 8. 2023. godine, te da istu nastavlja kod Gomilanovi¢ Zorana, advokata
u Siveu, dana 11. 8. 2023. godine.

73. UZIMA SE NA ZNANJE da je DOBROMIROV MASA, advokatski pripravnik
u Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Bordoski Milana, advokata
u Novom Sadu, dana 7. 8. 2023. godine, te da istu nastavlja kod Popovi¢ Bojane, advokata
u Novom Sadu, dana 8. 8. 2023. godine.

74. UZIMA SE NA ZNANIJE da je Odlukom Skupstine opsStine Novi Knezevac
broj 8. od 28. 6. 2023. godine, promenjen naziv ulice Rajka Lovadinova u Novom Knezev-
cu u kojoj se nalazi sediste advokatske kancelarije SUBOTIN K. SLOBODANA, advokata
u Novom Knezevcu, tako da sediSte sada glasi: Novi Knezevac, Kneza Lazara 16.

75. UZIMA SE NA ZNANIJE da je Odlukom Skupstine opstine Novi KneZevac broj
10. od 28. 6. 2023. godine, promenjen naziv ulice Nenada Val¢eva u Novom Knezevcu u
kojoj se nalazi sediite advokatske kancelarije ZAKIC SEVERA, advokata u Novom Kne-
zevceu, tako da sediste sada glasi: Novi Knezevac, Svetog Vladike Nikolaja Velimirovica 2.

76. UZIMA SE NA ZNANIJE da je JOKIC SINISA, advokat u Novoj Pazovi, prese-
lio sediste advokatske kancelarije u Novi Sad, Radnicka 45, lokal D, pocev od 1. 9. 2023.
godine.

77. UZIMA SE NA ZNANIJE da je MILJESIC ANDREJ, advokat u Bacu, prese-
lio sediste advokatske kancelarije u Batku Palanku, Zarka Zrenjanina 45, kancelarija 23,
II sprat, pocev od 4. 7. 2023. godine.

78. UZIMA SE NA ZNANJE da je SEDMAKOV DANIJELA, advokat u Te-
merinu, preselila svoju advokatsku kancelariju na adresu Novosadska 399, pocev od
1. 10. 2023. godine.

79. UZIMA SE NA ZNANJE da je SAVIJA MILOS, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Zike Popoviéa br. 4, sprat 1, lokal 12, poev
od 1. 8. 2023. godine.

80. UZIMA SE NA ZNANIJE da je BUGARSKI SANJA, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Trg galerija 3a, pocev od 15. 8. 2023.
godine.

81. UZIMA SE NA ZNANIJE da je RADIC TANJA, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Trg galerija 3a, poc¢ev od 15. 8. 2023. godine.

82. UZIMA SE NA ZNANIJE da je PRSIC MAJA, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Zike Popoviéa 4, sprat 1, lokal 12, pogev od 1.
8.2023. godine.

83. UZIMA SE NA ZNANJE da je JOSIFOVIC SASA, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 4/4, pocev od
1. 9. 2023. godine.

84. UZIMA SE NA ZNANJE da je JAKOVLJEVIC JASMINA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 4/4, pocev od
1. 9.2023. godine.

85. UZIMA SE NA ZNANIJE da je BRINDZA BEATRIKS, advokat u Backoj To-
poli, preselila svoju advokatsku kancelariju na adresu Petefi brigade 4, pocev od 1. 8. 2023.
godine.
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86. UZIMA SE NA ZNANIJE da je ZURKOVIC LJILJANA, advokat u Srbobranu,
preselila svoju advokatsku kancelariju na adresu Milosa Obili¢a 66, pocev od 1. 8. 2023.
godine.

87. UZIMA SE NA ZNANIJE da je DAMJANOV DAMIR, advokat u Backoj Palan-
ci, preselio svoju advokatsku kancelariju na adresu Zarka Zrenjanina 45, po¢ev od 19. 7.
2023. godine.

88. UZIMA SE NA ZNANIJE da je HRENAR ALEKSANDAR, advokat u Novom
Sadu, preselio svoju advokatsku kancelariju na adresu Avijaticarska 21, pocev od 14. 8.
2023. godine.

89. UZIMA SE NA ZNANJE da je POPOVIC MIROSLAYV, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Laze Kosti¢a 8/1/2a, pocev od 4. 7.
2023. godine.

90. UZIMA SE NA ZNANJE da je NIKOLIC NEDA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Bulevar Jovana Duci¢a 14/4/342, pocev od
1. 7.2023. godine.

91. UZIMA SE NA ZNANJE da je MARKOVIC DANIJELA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 22, pocev od 17.
8.2023. godine.

92. UZIMA SE NA ZNANIJE da je KOVACEVIC MARIJANA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Puskinova 18, pocev od 21. 8. 2023.
godine.

93. UZIMA SE NA ZNANIJE da je STANISIN GORAN, advokat u Zrenjaninu, pre-
selio svoju advokatsku kancelariju na adresu Ivana Turgenjeva 42, pocev od 1. 9. 2023.
godine.

94. UZIMA SE NA ZNANJE da je VUKOBRAT MASA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Branimira Cosi¢a 10, pogev od 1. 9. 2023.
godine.

95. UZIMA SE NA ZNANIJE da je FRANETA V. NATALIJA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Petra Drapsina 10, pocev od 22. 8.
2023. godine.

96. UZIMA SE NA ZNANIJE da je MIKLOS CABA, advokat u Bagkoj Topoli, pre-
selio svoju advokatsku kancelariju na adresu Glavna 95B, pocev od 1. 8. 2023. godine.

97. UZIMA SE NA ZNANIJE da je ERCEGOVIC RADMILA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Radnicka 16A/4/16, pocev od 15. 7.
2023. godine.

98. UZIMA SE NA ZNANIE da je BALAZ BRANISLAYV, advokat u Staroj Pazovi,
preselio svoju advokatsku kancelariju na adresu Svetosavska 7, lokal br. 19, pocev od 1. 7.
2023. godine.

99. UZIMA SE NA ZNANIJE da je PJESCIC SINISA, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Laze Kosti¢a 2, stan br. 1, poc¢ev od 1. 8.
2023. godine.

100. UZIMA SE NA ZNANJE da je JOVICIC MITROVIC SANDRA, advokat u
Novom Sadu, preselila svoju advokatsku kancelariju na adresu Grckoskolska 1, pocev od
22. 8. 2023. godine.
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 29. 9. 2023. godine

1. ABAZOVIC ALEKSANDRA, diplomirani pravnik, rodena 8. 7. 1995. godine,
UPISUJE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Novom Sadu, Dalmatinska 21.

2. NEDELJKOV NATASA, diplomirani pravnik, rodena 23. 11. 1992. godine, UPI-
SUJE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Ignjata Pavlasa 2—4.

3. PEKIC SONJA, diplomirani pravnik, rodena 31. 5. 1992. godine, UPISUJE SE
6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Zeleznicka 13.

4. STANKOVIC ALEKSANDAR, diplomirani pravnik, roden 31. 7. 1997. godine,
UPISUJE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa
sediStem advokatske kancelarije u Novom Sadu, Hadzi¢ Svetica 14.

5. NESTOROVIC NEMANJA, diplomirani pravnik, roden 20. 6. 1975. godine,
UPISUJE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa
sediStem advokatske kancelarije u Novom Sadu, Narodnog fronta 14/34.

6. TODOROVIC BRANKO, diplomirani pravnik, roden 1. 9. 1968. godine, UPISU-
JE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Petrovaradinu, Vladislava Petkovic¢a Disa 38.

7. CUROVIC TAMARA, diplomirani pravnik, rodena 13. 12. 1987. godine, UPI-
SUJE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Sremskoj Kamenici, Sonje Marinkovi¢ 13B.

8. MISKOVIC UGLIJESA, diplomirani pravnik, roden 7. 6. 1991. godine, UPISU-
JE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Kacu, Petra Drapsina 51.

9. SPASOJEVIC BILJANA, diplomirani pravnik, rodena 27. 9. 1987. godine, UPI-
SUJE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Panc¢evu, Trg Slobode 1.

10. VOLAR DEJAN, diplomirani pravnik, roden 16. 1. 1992. godine, UPISUJE SE
6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Hrtkovcima, Skolska 34.

11. MILOVIC NEBOJSA, diplomirani pravnik, roden 11. 9. 1991. godine, UPISU-
JE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Subotici, Evgenija Kumici¢a 15, stan 2.

12. ANTONIC NEVENA, diplomirani pravnik, rodena 26. 3. 1996. godine UPISU-
JE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Trg neznanog junaka 4/2/4.

13. BRISE SE iz Imenika advokatskih pripravnika ANTONIC NEVENA, advokatski
pripravnik kod Budakov Olivere, advokata u Novom Sadu, sa danom 5. 10. 2023. godine
zbog upisa u Imenik advokata ove Komore.

14. HROMIS SRPAN, diplomirani pravnik, roden 29. 6. 1997. godine UPISUJE SE
6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Vase Staji¢a 20d.
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— BRISE SE iz Imenika advokatskih pripravnika HROMIS SRDAN, advokatski pri-
pravnik kod Beljanski Vladimira, advokata u Novom Sadu, sa danom 5. 10. 2023. godine
zbog upisa u Imenik advokata ove Komore.

15. GOJEVIC MILICA, diplomirani pravnik, rodena 11. 11. 1997. godine UPISU-
JE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Sremska 4.

— BRISE SE iz Imenika advokatskih pripravnika GOJEVIC MILICA, advokatski
pripravnik kod Stanivukovi¢ Gorana, advokata u Novom Sadu, sa danom 5. 10. 2023. godi-
ne zbog upisa u Imenik advokata ove Komore.

16. ODADZIC IVANA, diplomirani pravnik, rodena 28. 12. 1996. godine UPISU-
JE SE 6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Sremska 3/3/15.

— BRISE SE iz Imenika advokatskih pripravnika ODADZIC IVANA, advokatski
pripravnik kod Susnjar Borislava, advokata u Novom Sadu, sa danom 5. 10. 2023. godine
zbog upisa u Imenik advokata ove Komore.

17. MEDIC MARIJA, diplomirani pravnik, rodena 5. 3. 1998. godine UPISUJE SE
6. 10. 2023. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Pozori$ni trg 7/6a.

— BRISE SE iz Imenika advokatskih pripravnika MEDIC MARIJA, advokatski pri-
pravnik kod Zunié Vitomira, advokata u Novom Sadu, sa danom 5. 10. 2023. godine zbog
upisa u Imenik advokata ove Komore.

18. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PUVACA DRAGANA, rodena 2. 9. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Cvetkovi¢ Petra, advokata u Novom Sadu, dana 6. 10. 2023. godine, u
trajanju od dve godine.

19. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SIMIC JELENA, rodena 2. 4. 1997. godine, na advokatsko-pripravnicku
vezbu kod Mastilovi¢ Jelene, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju
od dve godine.

20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAVIC JELENA, rodena 8. 1. 1997. godine, na advokatsko-pripravnicku
vezbu kod Vukasinovi¢ NatasSe, advokata u Novom Sadu, dana 6. 10. 2023. godine, u traja-
nju od dve godine.

21. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TODOROVIC MILAN, roden 28. 9. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Baji¢ Sase, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju
od dve godine.

22. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SKRBIC JELENA, rodena 8. 4. 1994. godine, na advokatsko-pripravnicku
vezbu kod Prostran Branke, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju
od dve godine.

23. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TOPOLIC STEFAN, roden 24. 11. 2000. godine, na advokatsko-priprav-
nicku vezbu kod Vukéevi¢ Sladane, advokata u Novom Sadu, dana 6. 10. 2023. godine, u
trajanju od dve godine.
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24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TADIC ANA, rodena 26. 2. 1998. godine, na advokatsko-pripravnitku ve-
zbu kod Mari¢ Sofije, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju od dve
godine.

25. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MARKOVIC ALEKSANDRA, rodena 13. 11. 1997. godine, na advokatsko-
-pripravni¢ku vezbu kod Mari¢ Sofije, advokata u Novom Sadu, dana 6. 10. 2023. godine,
u trajanju od dve godine.

26. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VASILIEVIC MILAN, roden 14. 12. 1996. godine, na advokatsko-priprav-
nicku vezbu kod Stevani¢ Nikole, advokata u Novom Sadu, dana 6. 10. 2023. godine, u
trajanju od dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BUDIC VOJKAN, roden 31. 1. 1996. godine, na advokatsko-pripravnicku
vezbu kod Zecevi¢ Nenada, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju
od dve godine.

28. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUJINOVIC VLADISLAV, roden 15. 7. 1994. godine, na advokatsko-pri-
pravni¢ku vezbu kod Mara§ Caran Ivane, advokata u Novom Sadu, dana 6. 10. 2023. godi-
ne, u trajanju od dve godine.

29. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu COLOVIC DEJANA, rodena 18. 12. 1992. godine, na advokatsko-priprav-
ni¢ku vezbu kod Mari¢ Sofije, advokata u Novom Sadu, dana 6. 10. 2023. godine, u traja-
nju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DIMIC MARINA, rodena 29. 12. 1998. godine, na advokatsko-pripravnic-
ku vezbu kod Mi¢i¢ Jelene, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju
od dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NIKSIC NEMANIJA, roden 7. 2. 1994. godine, na advokatsko-pripravnicku
vezbu kod Somer Emila, advokata u Novom Sadu, dana 6. 10. 2023. godine, u trajanju od
dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CRNOJACKI NATASA, rodena 19. 3. 1988. godine, na advokatsko-pri-
pravni¢ku vezbu kod Ivosevi¢ Milene, advokata u Novom Sadu, dana 6. 10. 2023. godine,
u trajanju od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TOKOVIC MILICA, rodena 9. 12. 1999. godine, na advokatsko-priprav-
ni¢ku vezbu kod Marovié Zeljka, advokata u Novom Sadu, dana 6. 10. 2023. godine, u
trajanju od dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PORDEVIC JANKO, roden 6. 10. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Milovanovi¢ Jovane, advokata u Beo¢inu, dana 6. 10. 2023. godine, u
trajanju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PAIC DARKO, roden 1. 2. 1997. godine, na advokatsko-pripravnicku vezbu
kod Pai¢ Zorana, advokata u Temerinu, dana 6. 10. 2023. godine, u trajanju od dve godine.
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36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DANGUBIC MARA, rodena 24. 5. 1999. godine, na advokatsko-priprav-
ni¢ku vezbu kod Jefti¢ Porda, advokata u Novom Sadu, dana 6. 10. 2023. godine, u traja-
nju od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MAJNERIC SANJA, rodena 11. 1. 1986. godine, na advokatsko-priprav-
ni¢ku vezbu kod Zari¢ Branislava, advokata u Zrenjaninu, dana 6. 10. 2023. godine, u tra-
janju od dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JAVOR ANIJA, rodena 27. 1. 1999. godine, na advokatsko-pripravni¢ku ve-
zbu kod Topi¢ Urosa, advokata u Vojki, dana 6. 10. 2023. godine, u trajanju od dve godine.

39. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KAPLANOVIC
MILOS, advokat u Kovinu, sa danom 15. 10. 2023. godine radi preseljenja u Advokatsku
komoru Beograda.

40. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KIRCANSKI
DANIELA, advokat u Zrenjaninu, sa danom 1. 10. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Ranisavljev Milos, advokat u Zrenjaninu, postavlja se za preuzimatelja advokat-
ske kancelarije.

41. BRISE SE iz Imenika advokata Advokatske komore Vojvodine DULOVIC MI-
LENKO, advokat u Zrenjaninu, sa danom 15. 10. 2023. godine na li¢ni zahtev.

— Jani¢ Strahinja, advokat u Zrenjaninu, postavlja se za preuzimatelja advokatske
kancelarije.

42. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MILICEV ZIV-
KICA, advokat u Zrenjaninu, sa danom 30. 9. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Asani Hava, advokat u Zrenjaninu, postavlja se za preuzimatelja advokatske
kancelarije.

43. BRISE SE iz Imenika advokata Advokatske komore Vojvodine LAZAREVIC
DRAGANA, advokat u Novom Sadu, sa danom 1. 7. 2023. godine na li¢ni zahtev.

— Lazarevi¢ Vojin, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

44. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BEUK ZIVKA,
advokat u Novom Sadu, sa danom 29. 9. 2023. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Milidragovi¢ Biljana, advokat u Novom Sadu, postavlja se za preuzimatelja advo-
katske kancelarije.

45. BRISE SE iz Imenika advokata Advokatske komore Vojvodine IVANCEVIC
BOZIDAR, advokat u Somboru, sa danom 5. 8. 2023. godine, usled smrti.

— Morokvasi¢ Marija, advokat u Somboru, postavlja se za preuzimatelja advokatske
kancelarije.

46. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MILIC STRA-
HINJA, advokat u Somboru, sa danom 10. 8. 2023. godine, usled smrti.

— Gomilanovi¢ Zoran, advokat u Sivcu, postavlja se za preuzimatelja advokatske
kancelarije.
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47. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ZARIJA KOR-
NEL, advokat u Panc¢evu, sa danom 1. 10. 2023. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Zarija Aleksandar, advokat u Pancevu, postavlja se za preuzimatelja advokatske
kancelarije.

48. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MIKLJAN
ZLATKO, advokat u Staroj Pazovi, sa danom 30. 9. 2023. godine.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Basi¢ David, advokat u Staroj Pazovi, postavlja se za preuzimatelja advokatske
kancelarije.

49. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MARICIC STEVAN, advokatski pripravnik u Rumi, na advokatsko-pripravni¢koj veZbi
kod Maric¢i¢ Milana, advokata u Rumi, sa danom 25. 9. 2023. godine.

50. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
GAIJIC PETAR, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Radovi¢ Nebojse, advokata u Novom Sadu, sa danom 9. 10. 2023. godine.

51. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
URAC ADRIAN, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj vezbi
kod Beljanski Vladimira, advokata u Novom Sadu, sa danom 18. 9. 2023. godine.

52. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
BENOVIC ALEKSA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Tucovi¢ Milane, advokata u Novom Sadu, sa danom 4. 8. 2023. godine.

53. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
RAKAR NIKOLA, advokatski pripravnik u Indiji, na advokatsko-pripravnic¢koj vezbi kod
Alisi¢ mr Vladimira, advokata u Indiji, sa danom 28. 8. 2023. godine.

54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STOSIC OGNIEN, advokatski pripravnik u Panevu, na advokatsko-pripravnickoj vezbi
kod Levnaji¢ Sase, advokata u Pancevu, sa danom 1. 9. 2023. godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
KOJIC BOJANA, advokatski pripravnik u Zrenjaninu, na advokatsko-pripravnickoj vezbi
kod Koji¢ N. Velimira, advokata u Zrenjaninu, sa danom 4. 9. 2023. godine.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
RAJOVIC MILICA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Gudalo Borisa, advokata u Novom Sadu, sa danom 1. 9. 2023. godine.

57. UZIMA SE NA ZNANJE da ACANSKI JELENI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog bolovanja radi odrzavanja trudnoce
pocev od 28. 7. 2023. godine.

— Dankuc Nemanja, advokat iz Novog Sada, odreduje se za privremenog zamenika.

58. UZIMA SE NA ZNANIJE da DOTLIC PONJEVIC ANI, advokatu u Novom Sa-
du, privremeno prestaje pravo na obavljanje advokature zbog odsustva radi nege deteta od
11.9.2023. do 9. 9. 2024. godine.

— Koralija Strahinja, advokat iz Novog Sada, odreduje se za privremenog zamenika.

59. UZIMA SE NA ZNANJE da ILIC DANIJELI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog odrzavanja trudnoce pocev od 20. 9.
2023. godine.
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60. UZIMA SE NA ZNANJE da IVANCEV SONIJI, advokatu u Novom Begeju pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta pocev od 29. 9. 2023. do 4. 3. 2024. godine.

— Arsenov Nikola, advokat u Novom Beceju, odreduje se za privremenog zamenika.

61. UZIMA SE NA ZNANJE da VLAJKOV BRANISLAVKI, advokatu u Kikindi,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 20. 9. 2023. do 20. 9. 2024. godine.

— Lisul Jasmina, advokat u Kikindi, odreduje se za privremenog zamenika.

62. UZIMA SE NA ZNANIJE da je RADIN HELENA, advokat u Novom Sadu, na-
stavila sa radom dana 31. 8. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Kovacevi¢ Gordana, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

63. UZIMA SE NA ZNANIJE da je VRECA JELENA, advokat u Novom Sadu, na-
stavila sa radom dana 15. 9. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Vreca Igor, advokat u Novom Sadu, razre$ava se duznosti privremenog zamenika.

64. UZIMA SE NA ZNANIJE da je DESPOTOVIC DUSANKA, advokat u Novom
Sadu, nastavila sa radom dana 3. 9. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Kuburovi¢ Daniela, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

65. UZIMA SE NA ZNANIE da je JACIMOVIC ALEKSANDRA, advokat u No-
vom Sadu, nastavila sa radom dana 4. 9. 2023. godine, nakon §to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Radin Nina, advokat u Novom Sadu, razreSava se duznosti privremenog zamenika.

66. UZIMA SE NA ZNANIJE da je BEUK ZIVKA, advokat u Novom Sadu, nasta-
vila sa radom dana 14. 9. 2023. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Milidragovi¢ Biljana, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

67. UZIMA SE NA ZNANIJE da je POGO JOVANA, advokat u Novom Sadu, na-
stavila sa radom dana 22. 8. 2023. godine, nakon $to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Mrksi¢ Jasna, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

68. UZIMA SE NA ZNANIJE da je PETKOV BRANKA, advokat u Sremskoj Ka-
menici, nastavila sa radom dana 29. 8. 2023. godine, nakon §to joj je privremeno bilo pre-
stalo pravo na bavljenje advokaturom.

— Popovi¢ Miroslav, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

69. UZIMA SE NA ZNANJE da je MIHALEK AGNES, advokat u Adi, nastavila
sa radom dana 15. 9. 2023. godine, nakon Sto joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Mihalek Endre, advokat u Adi, razreSava se duznosti privremenog zamenika.
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70. UZIMA SE NA ZNANJE da je BRSTINA DRAGANA, advokat u Staroj Pazo-
vi, nastavila sa radom dana 11. 9. 2023. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Mihaljevi¢ Srdan, advokat u Staroj Pazovi, razreSava se duznosti privremenog
zamenika.

71. UZIMA SE NA ZNANIJE da je Dotli¢ Ana, advokat u Novom Sadu, promenila
prezime koje sada glasi Dotli¢ Ponjevi¢.

72. UZIMA SE NA ZNANIJE da je TeSanovi¢ Jelena, advokat u Novom Sadu stekla
zvanje doktora pravnih nauka.

73. UZIMA SE NA ZNANIJE da je Brankovi¢ Nevena, advokatski pripravnik u No-
vom Sadu, promenila prezime koje sada glasi Maksovic¢.

74. UZIMA SE NA ZNANIJE da je Colakovi¢ Jovana, advokat u Vrbasu, promenila

75. UZIMA SE NA ZNANIJE da je KOMNENIC SARA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Gigi¢ Veljka, advokata u Pan-
gevu, dana 26. 9. 2023. godine, te da istu nastavlja kod Simsi¢ Aleksandre, advokata u
Novom Sadu, dana 27. 9. 2023. godine.

76. UZIMA SE NA ZNANIJE da je ZORIC MILICA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Kurali¢ Jasmina, advokata u No-
vom Sadu, dana 30. 8. 2023. godine, te da istu nastavlja kod Dimitrijevi¢ Gavre, advokata
u Novom Sadu, dana 31. 8. 2023. godine.

77. UZIMA SE NA ZNANJE da je JOVANOVIC KATARINA, advokatski priprav-
nik u Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Acanski Jelene, advoka-
ta u Novom Sadu, dana 24. 7. 2023. godine, te da istu nastavlja kod Beli¢ Ivane, advokata
u Novom Sadu, dana 25. 7. 2023. godine.

78. UZIMA SE NA ZNANJE da je MAKSOVIC NEVENA, advokatski pripravnik
u Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod VukasSinovi¢ Natase, advo-
kata u Novom Sadu, dana 5. 9. 2023. godine, te da istu nastavlja kod Zari¢ Predraga, advo-
kata u Novom Sadu, dana 6. 9. 2023. godine.

79. UZIMA SE NA ZNANJE da je ZVEZDANOVIC VLADIMIR, advokatski pri-
pravnik u Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Todorovi¢ Mihajla,
advokata u Backom Petrovcu, dana 7. 9. 2023. godine, te da istu nastavlja kod Petrovi¢
Igora, advokata u Petrovaradinu, dana 8. 9. 2023. godine.

80. UZIMA SE NA ZNANJE da je SELENA NIKOLETA, advokatski pripravnik
u Backom Petrovcu, prekinula advokatsko-pripravnicku vezbu kod Popovi¢ Miroslava,
advokata u Novom Sadu, dana 13. 9. 2023. godine, te da istu nastavlja kod Damjanovi¢
Dragane, advokata u Backom Petrovcu, dana 14. 9. 2023. godine.

81. UZIMA SE NA ZNANIJE da je TOMINJAK DORBE, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Srdenovi¢ Bosnjakovi¢ Zvje-
zdane, advokata u Novom Sadu, dana 28. 9. 2023. godine, te da istu nastavlja kod Puri¢
Milana, advokata u Novom Sadu, dana 29. 9. 2023. godine.

82. UZIMA SE NA ZNANJE da je MAKSOVIC NIKOLA, advokatski pripravnik
u Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Savin Sonje, advokata u No-
vom Sadu, dana 5. 9. 2023. godine, te da istu nastavlja kod Zari¢ Predraga, advokata u
Novom Sadu, dana 6. 9. 2023. godine.
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83. UZIMA SE NA ZNANIJE da je RAJIC ZORANA, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Popovi¢ Srdana, advokata u
Novom Sadu, dana 8. 9. 2023. godine, te da istu nastavlja kod Radun Srdana, advokata u
Novom Sadu, dana 9. 9. 2023. godine.

84. UZIMA SE NA ZNANIJE da je SOLAREVIC SANDRA, advokat u Novom Sa-
du, preselila sediSte advokatske kancelarije u Sremsku Mitrovicu, Trg Vojvodanskih briga-
da bb, lokal 15, pocev od 1. 9. 2023. godine.

85. UZIMA SE NA ZNANIJE da je COLAKOVIC JOVANA, advokat u Kuli, pre-
selila sediste advokatske kancelarije u Vrbas, Vinogradarska 73, pocev od 1. 10. 2023.
godine.

86. UZIMA SE NA ZNANIJE da je KOVACEVIC SRDAN, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Jovana Pordevi¢a 11, poc¢ev od 11. 9.
2023. godine.

87. UZIMA SE NA ZNANIJE da je KOVACEVIC ALEKSANDAR, advokat u No-
vom Sadu, preselio svoju advokatsku kancelariju na adresu Jovana Pordevica 11, pocev od
11. 9. 2023. godine.

88. UZIMA SE NA ZNANIJE da je TODOROVIC ZIVKO, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Jovana Pordevica 11, pocev od 11. 9.
2023. godine.

89. UZIMA SE NA ZNANIJE da je KRKLJES PURA, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Jovana Pordevica 11, pocev od
11. 9. 2023. godine.

90. UZIMA SE NA ZNANIJE da je POGO JOVANA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Maksima Gorkog 40, pocev od 1. 9. 2023.
godine.

91. UZIMA SE NA ZNANIJE da je CIRTAKOVIC JOVAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Bra¢e Popovi¢ 5/111/21, pocev od 9. 10.
2023. godine.

92. UZIMA SE NA ZNANIJE da je DAJIC STRAHINJA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Bra¢e Popovi¢ 5/111/21, pocev od 9. 10.
2023. godine.

93. UZIMA SE NA ZNANIJE da je MIHAJLOVIC JOVANA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog, poc¢ev od 1. 9.
2023. godine.

94. UZIMA SE NA ZNANIJE da je MRKSIC JASNA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Maksima Gorkog 40, pocev od 1. 9. 2023.
godine.

95. UZIMA SE NA ZNANIJE da je BAL] NEMANIJA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Augusta Cesarca 18/1/111, pocev od 1. 9.
2023. godine.

96. UZIMA SE NA ZNANIJE da je VUJIC PREDRAG, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Filipa Visnjica 7, 1. sprat, stan 9, po¢ev od
1. 10. 2023. godine.

97. UZIMA SE NA ZNANIJE da je PORDIC NEBOJSA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Petra Drapsina 56, pocev od 28. 9. 2023.
godine.

1170



CaomiuTema ca ceHuLA YpaBHOr ogoopa, crp. 1146-1171.

98. UZIMA SE NA ZNANJE da je VRSKA BORIS, advokat u Staroj Pazovi, pre-
selio svoju advokatsku kancelariju na adresu Cirila i Metodija 15, lokal 17, pogev od 22. 9.
2023. godine.

99. UZIMA SE NA ZNANIJE da je PAVLOVIC MAJA, advokat u Staroj Pazovi,
preselila svoju advokatsku kancelariju na adresu Branka Radicevica 12—14, lokal 19, pocev
od 22. 9. 2023. godine.

100. UZIMA SE NA ZNANJE da je ANDELIC JELENA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Petra Drap$ina 44, pocev od 12. 9. 2023.
godine.

101. UZIMA SE NA ZNANIJE da je NIKCEVIC ALEKSANDRA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Vase Staji¢a 22c, prvi sprat, stan
311, pocev od 1. 9. 2023. godine.

102. UZIMA SE NA ZNANIJE da je MILJEVIC MAIJA, advokat u Pantevu, preselila
svoju advokatsku kancelariju na adresu Vojvode Radomira Putnika 7, poc¢ev od 1. 10. 2023.
godine.

103. UZIMA SE NA ZNANIJE da je BAJIC JOVANA, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Dunavska 21, pocev od 15. 9. 2023. godine.

104. UZIMA SE NA ZNANJE da je KOVACEVIC KANAZIR VANJA, advokat u
Novom Sadu, preselila svoju advokatsku kancelariju na adresu Sremska 1, pocev od 4. 9.
2023. godine.

105. UZIMA SE NA ZNANIJE da je Odlukom Skupstine opstine Novi KneZevac broj
8. od 28. 6. 2023. godine, promenjen naziv ulice Nenada Val¢eva u Novom Knezevcu u
kojoj se nalazi sediste advokatske kancelarije STANIMIROV BOSKA, advokata u Novom
Knezevcu, tako da sediste sada glasi: Novi Knezevac, Svetog vladike Nikolaja Velimirovi-
ca’.

106. UZIMA SE NA ZNANIJE da je Odlukom Skupstine opstine Novi Knezevac broj
8. od 28. 6. 2023. godine, promenjen naziv ulice Nenada Val¢eva u Novom KneZevcu u
kojoj se nalazi sediste advokatske kancelarije MALBASKI GORANA, advokata u Novom
Knezevcu, tako da sediSte sada glasi: Novi Knezevac, Svetog vladike Nikolaja Velimirovi-
¢a 2A.

Upravni odbor
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HAYYHA ITOJIUTUKA YACOIIUCA

HayuyHo nosbe u odiact

TIacnux Aosokaiticke komope Bojéooure je HayIHU JaCOIHC U3 TI0Jba JPYIITBE-
HO-XYMaHHCTHUKUX HayKa Koju o0jaBipyje paloBe M3 IpaBHe HayuHe obOmactu. lllupa
HayyHa 00JacT K0joj 4acoluc mpunaja je o0nacT npaBa U MOJIUTHKOIOIUj€ HA HAYMH
Ha KOju TO nponucyje [IpaBUITHUK O KaTeropu3alfji U paHTHpamby HAYYHHX YacoIuca.

TemaTcke U TeOpHjcKe CMepHHIIE

Yacommc 00jaBibyje M3BOpHE HAaydHE WIAHKE, paclpaBe, IIPaBHE eceje, Orese,
IpHKa3e KIbUra U Ipyre TEKCTOBE KOjU CE€ OJHOCE Ha IPaBO U IIPABHY TEOPH]Y, HCTO-
pujy npasa u ¢unozodujy npasa.

IMoce6Ho, waconuc ce 0aBM TemMamMa y OKBHUpY Haj3HAuajHHjHX TpaHa IpaBa
U TO rpahaHCKOr HpaBa, KPUBUYHOI IIpaBa, MelyHapopHOr mpaBa, pajHOr IpaBa U
YCTaBHOT ITpaBa.

TUNOBU MCTPa)KUBAKa U PAJ0Ba Yy YaCOMUCY

PanoBu u mpuino3u xoju ce 00jaBibyjy Y 4acOMUCY KaTETOPHUILLy ce y TPH IpyIe:

1. Hayunu umaHou y Koje Clanajy: OpHUTHHAIIHH HAyYHH DaJOBH, HPETICAHH
pagoBH, KpaTKa CaoIIITeHha, IPETXOAHA CAOMIITeHa, HaydYHe KPUTUKE U OCBPTH.

2. CTpy4HU WIAHLIX Yy KOj€ CIIa/iajy: CTPY4HH PaJoBU, HHPOPMATHUBHU NIPUIIO3H,
MIPUKA3U, CTPYIHE KPUTHKE MOJICMUKE, OCBPTH U €CEjH.

3. Ocranu NpuIo3M U CAOMIITEHA Y KOj€ CIa/iajy YBOIHUIIM, U3BCIITAJH O PATy
yaconuca, NpUKa3u Cy[ACKe IpaKce, YpeAHUYKa JOKyMEHTaluja Koja ce o0jaBibyje y
JaCOMMHCY, CAOMIITEHha H3/aBada U YPEAHUIITBA, HEKPOIO3U U CIUYHO.

IMonuTHKA KOHTPOJIe KBAJUTETa H YHanpeljewa eTnke mMy0IHKOBaKka
1 aKaJeMcKe eTHKe

Hayuynu u cTpy4HH pajioBH KOju ce 00jaBibyjy y YacONHCy pElEH3Upajy ce
y CKJIaJay ca NPaBHIHHKOM O TOCTYIKY pereH3uje [achuxka Aodsokailicke Komope
Bojeéooune. Y dacomucy ce NpUMemyje TBOCTpyKa Cliera pereH3uja. Y MOCTYIKY
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perieH3upama 1 ypehusamwa Iacnuka Aosoxaiticke komope Bojeodune 4naHoBH ypel-
HMINTBA M PELEH3CHTH JYXHH Cy Ja ce pykoBoje cMepHHIiama Komurera 3a eTHKY
nyonukoBama (COPE). Aytopu koju npujaBibyjy CBOje pyKOMuce paau o0jaB/bHBamba
y 4acoIuCy Jy>KHH Cy Ja IOLITYjy CBE HAllMOHAIHE M MelyHaponHe cTaHaapie o4y-
Bama aKaJeMCKOT HHTETPUTETA U CTHUKY Y HAYYHOM JICTIOBAMY U ITyOIHKOBAIbY.

PayioBH 1 IPHITO3H KaTETOPHCAHU Ka0 OCTAJH IPHIO3H U CAONIITeHa HE HHICK-
CHpajy ce U He MpeJICTaBbajy €0 HaydHe U cTpy4He rpale yaconuca, He peLeH3upajy
ce W He ynase y CTPYKTypy pajsoBa yacomuca. OHM Cy HMCKIbYYHMBO HH(OpPMATHB-
HOT Kapakrepa.

EnexkrpoHcKko ypehuBame yacomuca ocTBapyje ce y capaamu ca LleHTpoM 3a
eBallyaljy y o0pa3oBamy U HayIly.

Iacnux Aodsokaiiicke komope Bojéodune je dacomuc 0TBOPEHOT IPHCTYTIA.

JIpymITBeHA U KYJTYPHA yJIOra 4acomuca

Vnora [acnuxa Aodsokaiticke komope Bojeodune je cTBapame MpocTopa 3a
o0jaBJbMBakbC pe3yiTaTa HAyuHUX HCTPaXKHBaka O]l 3Hauaja 3a MpaBHY HayKy, Kao W
IPOCTOpPA 33 pa3MEeHy HAy4YHOT U CTPYYHOT MUIIJBCH:A. Y OCTBAPEHY CBOjE YJIOTe, 4aco-
MHC HACTOjU JIa YHAIPEM NPaBHY KyJITypy U KOJICTHjallHO pa3yMeBarbe U MOCEOHO jaa
MOBEXe TMPaBHY HAayKy ca MPaBHOM MPAKCOM.

VY ocrBapemy cBoje ynore [tachux Adsokaiticke komope Bojeodune ocnama ce
Ha CBOjY JICBEACCETOTOMIIEY TPAIMIM]Y U3 KOT pa3jiora ce IoceOHO cTapa O yHarpe-
hewy kyatype cehama y obnactu mnpasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PamoBu ce mocraBibajy mytem Iuiatdopme 3a
GJIEKTPOHCKO ypehnBame yacomnuca Ha JIUHKY: http://
aseestant.ceon.rs/index.php/gakv/user y ckiany ca
TEXHUYKUM YIyTCTBUMA 3a KOpUIINCHE TOT CHUCTE-
Ma uin Ha e-mail aapecy: info@glasnik.edu.rs.

IIpenajom Texcra, ayTop H3jaBibyje Oa TEKCT
HUje HU oOjaB/beH HUM TpuxBaheH 3a o0jaBsbHBa-
e Te na Hehe 6uTH mpenar 3a o0jaBjpUBame OMITO
KOM JIpyrom Meaujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAI] ayTOPCKOT TpaBa, 1a je 00aBeITeH O Ipa-
BuMa TpehMX JHLa U Jia je MCIYHHO 3aXTEBE KOjH
Tpomn3Ias3e U3 THX mpaea. [loceOHO ayTop u3jaBibyje
Jia Ipesiaje TEeKCT KOjU je HAcTao IOIITOBAKEM KO-
JIeKca aKaJIleMCKe eTHKe.

VYpenuumtBo [Tnacnuxa Aoeoxaiticke Komope
Bojsooune u pelieH3eHTH aHTa)XXOBaHU O] CTpaHe
4acoIuca y CBOM pajy PyKOBOZAE Ce€ HpernopyKama
u cMmepHulamMa KomuTera 3a eTHKY HyOJIMKOBamba
(COPE).

Bpcre pagoBa.— Yacomnuc o0jaBibyje OpuTH-
HallHe Hay4He pajioBe, NpErIeJHEe pajoBe, KpaTka
CaoMNIITEeHa, NPETXOHA CAOMNIITEHA, HAyYHE KpH-
THKE, CTPYYHE PaToBe, €Ceje U CCHTEHIE U3 CYACKE
npaxce.

O0uM m cTpykTypa Tekcra.— Jly)knHa Tek-
CTa 10 NpaBWIIy OIPAHUYCHA je Ha jellaH ayTOPCKU
TabaKk KOjU YMHU TEKCT ox 16 crpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHMX MECTa y pely IUTO
YKyITHO 4nHH OyxnHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctu ¢GoHT Times New
Roman Benuuune 12 pt, ¢ pazmakom usmely penosa
BpenHOCcTH 1,5 Ha cTpanunu A4 ¢popmara.

HacnoB unaHka HaBOIM c€ BEIMKHUM CIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHune, Gontom Times
New Roman, 6o, Benuuute 14 pt.

IopHACIOBH Ce THIIY HA CPCAMHH, BEIUKHM
CIIOBMMa, BelauunHa (GoHTa 12 pt U Hymepwuily ce
apanckuM OpojeBMMa. YKOIHMKO IIOJHACIOB HMa
BHIIE LEJIMHA, OHE CE O3HA4YaBajy aparckuMm Opo-
jeBnMma, kao: 1.1. — mMamuM OOWYHHMM CIIOBHMA,
BennunHa GouTa 12 pt, 1.1.1. — ManuM Kyp3uBHUM
cioBuMa, BeaudnHa onTa 11 pt.

Je3uk m mucmo.— Ynaniu ce npenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIH JIATHHHYKOM
MUCMY, WM Ha CHIVIECKOM je3UKY, WM Ha je3ulnMa
y ciyx6eHoj yrorpebu y bocan u XeprieroBunu u
y penyonukama [{proj l'opu nin XpBarckoj.

CKPAREHA ITPABUJIA HUTUPAIBA CA TPUMEPUMA

Hasoheme Kkmbura

Ipesume, Nuunmjan nmeHa. (rogmHa usnamwa). Ha-
cnog: Iloonacnos kwuze. Mecto u3nama: M3nasau

o Ilerposuh, I1. (2004). I1paso u ipasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry)xOeHH TITaCHUK

Hasoheme wianka U3 yaconuca

IIpe3nme, Vunnmjan mMeHa. (romuHa m3mama). Ha-
cioB wnaHka. Hasue uacoiiuca, BonymeHn (0poj),
CTpaHHLE 0J—710.

o Ilerposuh, II. (2014). Haknana mrere. /lpas-
Hux 90(3), 141-157.

Hagolemwe u3Bopa ¢ nHTepHeTa
Ipe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET ajipeca

o Ilerposuh, I1. (2014). Haknaoa wineiie. Ipey-
3eto: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca
Ilyn Ha3uB mpommca, Znacuio y kome je tpoiiuc ooja-
6/ber, Opoj I1acuiia / ToauHa 00jaBJbUBabA.

* 3akoH 0 obmuranuoHuM omHocuma, Cnyorcoenu
Znacuux PC, 6poj 36/2011, 99/2011, 83/2014. —
np. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTpanux nponuca

Ha3zuB uHCTHTYIM]jE KOja je MPOMKC JA0HENA, iYH HA3UG
ipoiiuca, MecTo 00jaBIbUBaba, TOANHA
* European Parliament, The Impact of German

Unification on the European Community,
Brussels, 1990.

Hasolhemwe nomahe cyncke npakce
Hasus cyzcke ouryke 1 Ha3UB Cya KOjH j€ OJUTYKY J0-
Heo, Opoj O/UTyKe U JaTyM OJUTyKe

* Ilpecyma Anenanmonor cyma y beorpanmy, Ikl
2137/2011. o 25. 5. 2011. rogune.

UnaHoy Koju ce Ipefajy Ha CPICKOM jE3HKY
MOpajy caapXaTH ¥ alCTPaKT U KJbyYHE pedyd Ha
CHIVIECKOM je3HKY.

Caxerak u pe3ume.— CaxeTak ce Jaje Ha I10-
YeTKy WIaHKa, UCIIOJ HAclOBa, a M3HAJA KJbYIHHX
peun.

Caxerak Tpeba na uma ox 60 no 200 peun n
cToju u3mely 3armnaBiba (HacioB, MMe(Ha) ayTopa
U JIp.) U KJbYUHHMX PEYM, HAKOH KOJUX CIEIHU TEKCT
YJIaHKa.

AKo je je3suK pajia CpICKM, CakeTak Ha CTpa-
HOM jE3UMKy MOXE C€ MpPYXHTH y HPOLIMPEHOM
00nnKy, Kao T3B. peaume. Pesume ce naje Ha Kpajy
4JlaHKa, HAKOH ojiesbka JIureparypa.

Kibyune peun.— Jlajy ce HemocpemHo HaKOH
CaXKeTKa, ONHOCHO Pe3uMea.

Bpoj kipyuHux peun He Moxke Outn Behu oz 10.

KipydHe peun 1ajy ce Ha CBUM je3UIINMa Ha KO-
jHUMa MOCTOje Ca)elu.

Hasoheme cTpaHe cyacke npakce

CrpaHa cyzncka Ipakca ce HaBOAW y CKJIAQLy C Ipa-
BUJIIMA KOja Bake 3a HaBOleme Cy/cKe Ipakce
onrosapajyhux cymosa.

Jlureparypa, uzBopu
U HUTHPAHA CYICKA MpaKca

Jluteparypa ce HaBOJM HAKOH YiaHKa, Kao moceo-
Ha CeKI[Mja TaKo MITO ce cBe Onbimorpadceke jeJuHuIe
HaBoJle a30yYHIM WK aOeIeTHUM PEIOM TI0 TIPe3rMe-
Hy ayTopa, a KOJl HCTOT ayTopa, 10 TOJAWHU H3/IaBama
(ox HajuoBwmje o Hajcrapuje). M3a mpesumena, a mpe
HMMeHa ayTopa 00aBe3HO Ce MHIIIEe 3areTa.

Jomahu u mehyHapoaHu M3BOpHU TpaBa Ce HABOIEC
HaKOH 4WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOHEHU y TEKCTY.

Ilutupana cyzicka Ipakca ce HaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
y 4JIaHKY.
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APYWTBEHUX HAYKA

VHCTHTYT 0 HaLsoHanHor awavala
‘3a PenyBrmry Cpbuly

I''TACHUK AJIBOKATCKE KOMOPE BOJBOJMHE
YACOIIUC 3A TIPABHY TEOPUJY M IIPAKCY
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