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I''ITACHUK

AABOKATCKE KOMOPE BOJBOJAMUHE
YACOIINC 3A TPABHY TEOPHUJY U ITPAKCY

T'oguna XCIV Hosu Can, centemoap 2022.
Kmura 82 bpoj 3.

YBOJHUK

VY nocnenmwe Be ACLEHUje BpEMEHa YMjH CMO CaBPEMEHHUIIU HHjEe MaJU
0poj 0COOEHOCTH KOje KapaKTEpHUINy KPUBHYHO IIPABO — FETOBY TCOPUjy H
HOopMe. Melhy mbHMa cBe 3HauajHUje MECTO 3ay3uMa M jellHa 3a KOjy Ce TO Ha
npBH nore He 6u Moro pehu. To ¢y KpUBUYHONIPaBHU HHCTPYMEHTH 3aIITHUTE
JKUBOTHE cpennHe. O KONMKOM CTENEeHY aKTYeIHOCTH OBE IpOoOJIeMaTHKE je
peu HajOosbe TOBope Tpu cieache ummenune. [IpBo, y mocienmux aBaje-
CeTaKk TOJMHA CBE je BUIIC HAyYHO-CTPYUHUX DPazoBa IMyOIMKOBAHHUX HA OBY
TEMY, a jeIHa Off KAPAKTEPUCTHUKA Y UHTEPBCHIMjaMa Y KPHBUYHOM 3aKOHOIAB-
cTBy HajBeher Opoja nprkaBa je naBame cBe Beher 3Ha4aja KPUBUYHONPABHUM
WHCTPYMEHTHMA 3aIITHTE KUBOTHE CPEIMHE ITyTEM IIMperma Opoja MHKPHMU-
Halpja KojuMa ce IMpy’ka FheHa 3alllTHTa M Ha OBaKaB HAYMH U ITOOIITPABAIHE
3aKOHOJABHE Ka3HEHE IOJNUTHKE y OBOj oOmactu. Jpyro, o3akomeme OATo-
BOPHOCTH IPAaBHUX JIMIIA 32 WU3BPIICHA KPUBUYHA JENa IITO, OPEA OCTAJIOT,
Tpeba ma mohe mo moceOHOr M3pakaja yImpaBo KOJI KPUBUYHHX Jelia MPOTUB
JKUBOTHE CPEJMHE C 003MpPOM Ha YHMILCHHILy Ja Ce OHA y HajBeheM cTemeHy
yrpoxapa jenarHomihy He Manor Opoja mpaBHUX cyOjekara. [lpumepa 3a To
je 6e30poj. Tpehe, mo cana je noneceno npeko 2.000 mehyHapomaHUX TTpaBHUX
akara (YHHBEP3aJIHOT M PETHOHAIHOT KapaKTepa) ¢ IFJbEM H3HAJaKeHma ajie-
KBaTHUX MHCTPyMEHATa 3a 3aIITHTY )KHBOTHE CpelnHE, a y AeueMOpy Meceiy
2021. ronune. EBporicka komucHja je ycpojuia u [Ipeanor Hose EY aupexTuBe
Koja Tpeba Ia MONpUHECE CMamehy CKOJOMIKOr KpumuHamuTera. [Ipemmor
neUHUIIE HOBA KPUBUYHA JIeja Y OBOj OONACTH, MOCTaB/ha MUHHUMYM Ka3HE
3a HUXOBO U3BPILEHE U MMOceOaH aKIeHaT CTaBjba Ha MoBehame ePUKACHOCTH
capaJme HaJIeKHUX cyOjekara mpu cnpoBolhemy 3akoHa. Takohe, [Ipemsor
obaBe3yje NIpkaBe WIaHWIIEC Jla YCIOCTaBe CUCTeM W Mepe nmomohu u moap-
IIKe OHMMAa KOjU TPHjaBJbyjy KPUBUYHA JIeJIa U3 OOJACTH 3aIlITHUTE YXUBOTHE
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Tachux Adeoxaiticke komope Bojeoodune, 0p. 3/2022.

cpenuHe. OBako MOCTAaBJGEH OKBHUP 3AIITHTE XHBOTHE CEAMHE MPEACTaBIba HE
camo y npxxaBaMa wianunama EY Beh u 'y oHUM Koje To joIn HHCY TocTane, Kao
U yomimTe, 00py OCHOBY 3a MOAPILIKY MpaBa HA XKHUBOT Y 37PaBOj XKHUBOTHO]
CPEIVHH, C IIMJbEM YMamhCHha HBEHOT 3arahuBama C jeJiHe, 1 04yBama pecypca
KOjH TIPUTIa/Ia]y CBHMA, YKIbYUyjyhH U reHepalyje Koje Jojiase, ¢ Apyre CTpaHe,
IITO CaMo IO ceOu TOBOPHU O 3Ha4ajy KOjU ce Mpujaje 0BOj MpOOIEMaTHIIH.

Amnanusza He Major 6poja Mel)yHapoqHUX TpaBHUX akara, yKJbyudyjyhu u
HajHoBuju [Ipemtor HoBe EY nupekruse, mokasyje ja ce cBe Behu 3Ha4aj npu-
Jlaje KpUBHYHOIIPABHUM WHCTPYMEHTHMA 3aIITHTE KHUBOTHE cpenuHe. Buie je
pasJora 3a TakaB [PUCTYII OBOj IPOOIEMATHUIIH, C TUM Ja je KIbY4HU Mel)y mbrMa
YHILEHAIA 12 je Beh M00JaBHO MOCTANO KPUCTATIHO jaCHO 1a CE Mepama IPEeBeH-
nyje U OpOjHUM MHCTPYMEHTHMA IPaBHE 3alITHTE HEPEIPECHBHOT KapakTepa
HE MOKe IMOCTUNH KEJFCHH CTETICH 3aIITUTE KUBOTHE cpenuHe. OMHOCHO, 1a U
0e3 KpUBHYHOIIPABHE 3aIITUTe HeMa MOTI'YNHOCTH JKEJbEHOT CTEMeHA 3allTUTE
JKMBOTHE CPEAMHE, J1a je KPUBUYIHO MPABO, HAKO ultima ratio CpeacTBO, HE3a0-
Oma3aH MHCTpyMEHAT 3aIITHTE KUBOTHE cpenuHe. HapaBHO, He Ge3yCIIOBHO.
[Ba cy mpenycioBa koja MOpajy OMTH HCITyHeHa Jja OM KPUBUYHO MIPaBO OUIIO
y (DyHKIIHjH 5KEJBEHOT CTEICHA a/ICKBaTHOCTH 3allITUTE OBE YHUBEP3AJIHE BPE/I-
HOCTH 4YoOBedaHcTBa yommTe. IIpBo, ma mocToje amekBaTHE KPUBUYHOIIPABHE
HOpMe, KOje OJroBapajy BpeMEHY M IIPOCTOPY Ha KOjeM ce IpuMemyjy. Jdpyro,
na ce 00e30enu ajgeKkBaTHA MPUMEHA TAKBUX HOPMHU, Ja IOJ BUXOB yaap JIohy
CBH OHH KOju ux kpiue. Ho, 3a pa3nuky o1 cariaCHOCTH OKO OBa JiBa IPEIyCIoBa
a/IeKBaTHOCTH 3aIITUTE )KUBOTHE CPEIUHE KPUBUIHOIIPABHUM HHCTPYMEHTHMA,
IuieMe cy Kako To o0e30emmtn. Huje manm Opoj OTBOpEHHX NHTAma OBOT
KapakTepa, a Y 3aBHCHOCTH OJ OITOBOPA HA MUCTA 3aBHUCHU U CTEIICH aJ[CKBATHO-
CTH KPUBUYHOIIPABHUX WHCTPyMEHATa 3alITUTE )KUBOTHE CPEIUHE KOjH je joII
VBEK JTAJIEKO OJ1 )KeJbeHOT. Hajoospu ToKa3 MCIPaBHOCTH OBAaKBE KOHCTATaIHje
jecTe YMIbEHHIIA Ja Ce jOII YBEK MPOIECyHpa PENaTUBHO Malk Opoj KpUBUY-
HUX CIy4ajeBa OBOT KapaKTepa, Aa ce MPOLECYUPaHU KPUBUUHH CIIy4ajeBU I10
MIPaBUITy OIHOCE HA JIaKIIa KPUBHYHA JIeNia U3 OBE IpyIe (Hajuemmhe KpuBHIHA
JieJia He3aKOHUT JIOB, HE3aKOHUT pUOOJIOB, IIyMcKa Kpaha u yOoujame 1 Mydeme
JKUBOTHUHA), Ia KPUBUYHH TIOCTYIIN TPajy HEOIPABIAHO JYTO H JIa CC UIPUIY
OaXke KpUBUYHE CaHKIHMje (IO TpaBHIy MHHUMAJIHE HOBYAHE Ka3HE U yCIOBHA
ocyna). AKO ce OBOME JI0Aa U YMI-EHHIA Ja Cy CIy9ajeBH OATOBOPHOCTH OHUX
KOjU HajBUINE YTPOXKaBa]y KHBOTHY CPEAMHY — IPABHUX JIAIA — 33 M3BpIICHA
CKOJIOIIIKA KPUBUYHA JeJla — CaMO CHUMOOJIMYHH, IEJOKYIHA MpoOieMaruka
JIOZIATHO JT0OWja Ha CBOjOj aKTYyEeIHOCTH.

VmpaBo mmajyhm cBe oBO y BHAY, a y IWJby JaBama CBOT JOIPH-
Hoca moBehamy CTereHa aJeKBaTHOCTH KPUBHUYHOIIPABHUX WHCTPYMEHATa y
3aIITUTH JKUBOTHE CPENuHe, y opranusanuju Cprickor yapyxkema 3a KpUBUY-
HOTMpaBHY TeopHjy u mpakcy, Ckynmtuae AytoHomHe [lokpajune BojBoaune,
Bumer cyna y HoBom Cany u Ansokarcke komope BojBonuHe, onpkaHa je y
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C. bejarosuh, Yso0onux, ctp. 683—685.

Ckymmruau AytonomHue [lokpajune Bojonune y HoBom Camy 21. okToOpa
2022. ronuHe PernonanHa Hay4HO-CTpy4Ha KOH(epeHIrja Ha Temy ,,)KuBoTHa
CpeliHa M KPWBUYHONPABHH WHCTPYMEHTH 3allTUTE (HOpMa W mpakca)®. Y
pany Kondepenuje yuectBoBanu cy npencrasauiu Cpbuje, Mahapcke, Cio-
BeHuje, bocHe u Xepuerosune, Pymynuje, CnoBauke, XpBarcke u LlpHe [ope.
OcHoB 3a pacnpaBy Ha KoHdepeHHju YMHUIIO je IIeCHAeCT MOoIHECEHHX pede-
para y KojuMa Cy CTPYYHO-KPUTHUYKH M apryMEHTOBaHO aHaJM3UpaHa OpojHa
MUTamka KPUBUYHOI TpaBa Kao PEHNPECUBHOT WMHCTPYMEHTa — ultima ratio
CpeZICTBa 3aITHTE KUBOTHE cpeanHe. [Ipumpemibenn pedeparn u AUCKycHja
Bol)eHA MMOBOIOM HCTHX MOKa3yjy Ja Ha MPOCTOpPUMA CBUX HABCICHUX JPiKaBa
mocrtoje Oe3Mano MCTa OTBOpEHA NMHUTama, MCTa MpaKca IPHMEHE OBE TpyIe
KPUBHYHOIIPABHUX HOPMH M J1a Cy HAYMHHU MPEBa3MIaKeHha Mperpeka Ha myTy
3BaHOM JKEJFCHH CTEITICH aJeKBAaTHOCTH KPHBHYHOT MpaBa Ha II0JbY 3BaHOM
3allTUTa )KUBOTHE cpenune ckopo uaeHtuuHu. C 003upoM Ha cBe 0BO Ypehu-
BayKH 0A0O0p M TIIaBHHU M OATOBOPHHU YPEIHUK "acomuca [ iachuk Aosokaiticke
Komope Bojeodune omtydniu cy na oBaj u cieaehu Opoj wacommca mocBeTe
MUTaky 3aIITHTE KUBOTHE CpPEIUHE, Ca MOCEOHHM OCBPTOM Ha KPHUBHYHO-
MpaBHY 3allITUTY JKUBOTHE CPEIMHE, U TaKO CBOjE UHMTAOIEC YHO3HAjy Kako ca
OpojHUM HTamUMa KPUBUYHONIPABHUX WHCTPYMCEHATA 3alITUTE KUBOTHE Cpe-
JIMHE HOPMATHBHOT M TPAKTHYHOT KapakTepa, Tako U Ca HAYMHUMA HHXOBOT
MOKEJFHOT pelaBarba.

Uckpeno ce namam ga he pajgoBu 00jaB/beHH Y TEMaTCKUM OpojeBHMa
qaconuca [iachux Aodeokaiticke komope Bojeooune 3a cBoj pesynrar y Onu-
ckoj OymyhHOCTHM MMaTh yCTaHOBJBEH-E JOII aJIeKBATHUJUX KPUBHUYHOIIPABHUX
HOpMH He camo y PerryOmmin CpOuju Beh u mupe (y IpkaBama 4dju Cy Mpe-
CTaBHUIIM y4yecTBOBaIM y pany Kondepenuuje — uyuju ce pagoBu nyonuKyjy y
4aconucy), BUXOBY aJeKBaTHY MPUMEHY W TOBehame CBECTH CBUX OHHMX KOjU
OJTy4yjy O NMPUMEHH HOPMH OBOT KapakTepa O HEOIXOIHOCTH HUXOBE IPHU-
MEHE y MPaBOCY/IHO]j MPAKCH y CKJIaly ca MHTEHIMjaMa 3aKOHO/IaBaIla, IITo joI
yBeK HHje ciyyaj. C 003upoM Ha 0BO, 3a CBaKy HOXBajly je outyka Ypehusau-
Kor of0opa M IVIaBHOT W OATOBOPHOT ypEIHHKA YacOIica Ja oBa aABa Opoja
Tnacnuka mocBeTe yrpapo 0Boj mpodieMaTiiy. THM Ipe MITO IPaBO HA KUBOT
y 37[paBoj JKUBOTHO] CPEIMHY HHjE CaMO MPaBo CBUjy Hac, Beh u Hama obaBesa
J1a )KABMIMO Y JPYIITBY y CKJIay ca MPaBHIMMA KOja IITHTE )KUBOTHY CPEIUHY
M JIOBOJE 0 OATOBOPHOCTH CBHX OHHMX KOjH KpIIE TakBa MPaBUiIa, a IMyTO-
Ka3 Kako OBO MocTHhu Jajy pamoBH Koju cy mpex Hama. OHHU TpPEACTaBIbajy
MyTOKAa3 KaKO 3aKOHOAABIMMA KaKO J1a HOPMUPA]y MPEAMETHA MTUTaa, TAKO U
Ccy0jeKTUMa KOjU MPUMEHY]y TaKBE HOPME KAaKO J1a X IPHUMCHE.

V Beorpany, IIpogh. op Cinanro bejaitiosuh
HoBeMOpa mecena 2022. ronuHe
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Glasnik Advokatske komore Vojvodine, br. 3/2022.

UvOoD

Kazneno pravo, u skladu sa svojim supsidijarnim karakterom, predsta-
vlja posljednju branu drustvene zastite protiv opasnih nacina ponasanja, koja
nazivamo kaznenim djelima. U tom smislu ono je ultima ratio societatis, ¢ija
je osnovna zadada zastita zajednickog zivota ljudi u drustvu.! Kazneno djelo
je druStvena pojava, a pocinitelj kaznenog djela je ¢lan drustva, zbog Cega i
kaznenopravni propisi moraju pratiti drusStvena kretanja i nalaziti najbolji
naéin odgovora na takva kretanja.? Zato kazneno pravo uvijek prati dinamiku
drustvenih promjena. Upravo u tom kontekstu zanimljivo je promatrati hrvat-
sko kazneno pravo. Naime, Republika Hrvatska je od osamostaljenja prosla
niz reformi kaznenog zakonodavstva. Te su reforme pratile odgovarajuce dru-
Stveno-politicke trendove: od potrebe za stvaranjem vlastitog suvremenog
kaznenog zakonodavstva kroz dono$enje Kaznenog zakona iz 1997. godine,’
preko nuznosti udovoljavanja medunarodnim standardima uvodenjem novih
instituta (primjerice, odgovornosti pravnih osoba, zatim kaznenih djela zlo-
¢ina protiv Covjecnosti i odgovornosti zapovjednika i sl.), pa do udovoljavanja
kriterijima uspostavljenim kroz presude ESLJP-a donoSenjem posljednjeg
Kaznenog zakona, koji je stupio na snagu 2013. godine.* Na ovom mjestu
¢emo se usuditi konstatirati kako u Republici Hrvatskoj postoji svojevrsna
kultura ¢estog mijenjanja i prilagodavanja propisa. Tako se moze primijetiti da
je postoje¢i KZ/11, od donosenja 2011. godine, mijenjan i dopunjavan sedam
puta. Sli¢na situacija vrijedi i u procesnom zakonodavstvu. Misljenja smo da
takva situacija niposto nije pozeljna jer ¢este promjene onemogucéuju praksu
da se ustali pa time neizravno izazivaju pravnu nesigurnost, a to svakako ima
znacajan utjecaj na nize opisanu zadac¢u kaznenog prava u drustvu.

S obzirom da je tema ovog rada usmjerena na pitanje zastite Zivotne
sredine kaznenopravnim instrumentima, to ¢e glavnina izlaganja biti usre-
dotocena na nekoliko odabranih podruc¢ja kaznenog materijalnog prava za
koja smatramo da ¢e najbolje ilustrirati dinamiku interakcije kaznenog prava
1 druStva. Najprije ¢emo objasniti temeljne znacajke hrvatskog materijalnog

! Jescheck, H.-H., Weigend, T. (1996). Lehrbuch des Strafrechts. Allgemeiner Teil.
Berlin: Duncker & Humblot, 2.

2 Levitt, A. (1922). Some Societal Aspects of the Criminal Law. Journal of Criminal
Law and Criminology, vol. 13, br. 1, 90-91.

3 Kazneni zakon, Narodne novine 110/97, 27/98. — ispr., 50/00 — Odluka Ustavnog
suda Republike Hrvatske, 129/00, 51/01, 111/03, 190/03. — Odluka Ustavnog suda Republi-
ke Hrvatske, 105/04, 84/05, 71/06, 110/07, 152/08, 57/11, 77/11. — Odluka Ustavnog suda
Republike Hrvatske (u daljnjem tekstu: KZ/97).

4 Kazneni zakon, Narodne novine 125/11, 144/12, 56/15, 61/15. — ispr., 101/17, 118.
(18, 126/19, 84/21; u daljnjem tekstu: KZ/11).
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kaznenog prava. Potom ¢emo obraditi na postojeci sustav sankcija. Napo-
sljetku ¢emo se osvrnuti na odabrana pitanja posebnog dijela. Cilj teksta je
ponuditi koncizan prikaz glavnih znacajki hrvatskog kaznenog materijalnog
prava kao instrumenta druStvene zastite u Republici Hrvatskoj.

TEMELJNE ZNACAJKE HRVATSKOG KAZNENOG PRAVA

Op¢i dio hrvatskog kaznenog prava temelji se na arhitekturi kaznenog
djela svojstvenoj germanskom pravnom krugu. Prema tom shvacanju, kazneno
djelo predstavlja sintezu Cetiriju elemenata: radnje, bica, protupravnosti i kriv-
nje.> Ovakva koncepcija je i inace svojstvena zemljama bivSe Jugoslavije te ju,
osim pravne teorije, prihvaca i novija hrvatska sudska praksa.’

Jedno od temeljnih nacela, koja obiljezavaju hrvatsko kazneno pravo,
je nacelo krivnje. Ono je sadrzano u ¢l. 4. KZ/11, koji kaZze da nitko ne moze
biti kaznjen ako nije kriv za pocinjeno kazneno djelo. Ovdje treba rec¢i kako
je KZ/97 sadrzavao bitno Siru formulaciju ovog nacela, propisujuci da se
osobi koja nije kriva ne moze izre¢i, ne samo kazna, nego niti bilo koja druga
kaznenopravna sankcija. U tom smislu, odredba KZ/11 je u bitnome uza, Sto
na prakti¢nom polju ima za posljedicu moguénost izricanja odredenih sigurno-
snih mjera neubrojivim osobama.” Zato se moze zakljuciti da neubrojivi vise
nisu u potpunosti izuzeti od kaznenopravne represije.

U pogledu nacina pocinjenja razlikuju se kaznena djela ¢injenjem od
kaznenih djela necinjenjem, pri ¢emu se kod potonjih prihvaca podjela na
prava i neprava. Kao kriterij razlikovanja uzima se ukljucenost posljedice u
bi¢e kaznenog djela.® Uvodno je ve¢ spomenuto kako pocinitelji kaznenog
djela nisu samo fizicke, ve¢ i pravne osobe. Prihvac¢en je model prema kojem
se odgovornost pravne osobe temelji na kaznenoj odgovornosti odgovorne
fizicke osobe u pravnoj osobi. Sudska praksa je u tom pogledu zauzela vrlo
pragmaticno shvacanje, prema kojem

5 Usp. Novoselec, P. (2016). Opéi dio kaznenog prava, V. izmijenjeno izdanje.
Osijek: Pravni fakultet Osijek, 113. U starijoj literaturi, Baci¢ je zagovarao podjelu ele-
menata na radnju, protupravnost, krivnju i kaznjivost. V.: Baci¢, F. (1998). Kazneno pravo,
op¢i dio, peto izdanje. Zagreb: Pravni fakultet SveuciliSta u Zagrebu, 108.

¢ V. npr. Vrhovni sud Republike Hrvatske (VSRH), I Kz 30/118.

7 O razlozima zakonske reforme v.: Bojani¢, I., Mrcela, M. (2012). Koncepcija
krivnje u novom Kaznenom zakonu. Hrvatski ljetopis za kazneno pravo i praksu, vol. 19,
br. 2, 389-407.

8 Novoselec, P. (2016). Op. cit., bilj. 5.
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,-..nemogucnost identifikacije odgovorne osobe (...) ne znaci da automatski
otpada i odgovornost pravne osobe, jer je u postupku bitno utvrditi kao pret-

hodno pitanje postoji li pretpostavljena krivnja odgovorne osobe®.’

Hrvatsko kazneno pravo prihvada tradicionalnu kontinentalnu europ-
sku podjelu'® razloga isklju¢enja kaznene odgovornosti na razloge isklju¢enja
protupravnosti, razloge isklju¢enja krivnje, a iznimno i razloge iskljucenja
kaznjivosti (beznacajno djelo). Od razloga iskljucenja protupravnosti najveci
prakti¢ni znacaj ima nuzna obrana. Povodom pitanja iskljucenja krivnje treba
istaknuti da je donoSenjem KZ/11 zakonodavac u cijelosti usvojio tzv. psiho-
losko-normativne teorije krivnje, prihvacajuci nepostojanje tzv. ispricavajuceg
razloga kao Cetvrtog, negativnog sastojka krivnje. Tako danas u hrvatskom
sustavu postoje dva ispriCavajuca razloga, prekoracenje nuzne obrane zbog
ispri¢ive jake prepasti, te krajnja nuzda kod koje zlo koje je pocinjeno nije
nesrazmjerno vece od zla koje je prijetilo. Osim njih, do iskljucenja krivnje
dolazi i u odredenim slucajevima zabluda. Ipak se mora upozoriti da su i
ispricavajuéi razlozi i zablude shvaceni vise kao teorijski koncepti, te da je u
sudskoj praksi vrlo malo odluka u kojima su ti instituti zaista i primijenjeni.!!
Oblici krivnje su namjera (kao tezi) i nehaj. Namjera moze biti izravna prvog i
drugog stupnja te neizravna, a nehaj moze biti svjesni i nesvjesni.

KZ/11 je, jednako kao i KZ/97, zasnovan na tzv. dualisti¢kom sustavu
sudioniStva, Sto znaci da razlikuje pocinitelje od sudionika u uzem smislu. Kao
dominantni kriterij razlikovanja, teorija i praksa prihvac¢aju njemacku teoriju o
vlasti nad djelom.!? U pociniteljstvo spadaju pojedina¢ni i posredni poéinitelj
te supocinitelji, a u sudionistvo u uzem smislu poticatelj i pomagatel;j.

Za utjecaj kaznenog prava na dinamiku druStva znacajno je promotriti
uredenje instituta zastare, kojoj je zakonodavac posvetio ¢itavu glavu u okviru
opceg dijela (Glava VII). U teoriji i praksi zauzeto je pretezito stajaliSte da
je zastara institut mjeSovite, materijalno-procesne naravi,” pa je dopustena
retroaktivna primjena produljenih (strozih) zastarnih rokova, uz uvjet da
zastara u konkretnom predmetu ve¢ nije bila nastupila u trenutku stupanja na
snagu KZ/11 (¢l. 86. KZ/11). Kuriozitet hrvatskog prava predstavlja ustavna

9 Tako npr. Zupanijski sud u Varazdinu, Kz 662/11.

10 Usp. Josipovi¢, 1., Krapac, D., Novoselec, P. (2001). Stalni medunarodni kazneni
sud. Zagreb: Narodne novine, 115.

' Mréela, M., Vuleti¢, 1. (2021). Komentar Kaznenog zakona — op¢i dio. Rijeka:
Libertin naklada, 195 i dalje.

12 Detaljno o tome: Bojani¢, 1. (2003). Pociniteljstvo kao viast nad djelom. Zagreb:
Kaznenopravno-kriminalisti¢ka biblioteka Vladimir Bayer, Hrvatsko udruzenje za kazneno
pravo i praksu i Ministarstvo unutarnjih poslova Republike Hrvatske. Za noviju praksu v.
npr. VSRH, Kz-eu 8/2020.

V. npr. VSRH, I Kz 725/2007.
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odredba o nezastarijevanju kaznenih djela ratnog profiterstva i kaznenih djela
povezanih s pretvorbom i privatizacijom. Naime, uslijed tektonskih poreme-
¢aja koje su ratno profiterstvo i pretvorbeni kriminalitet unijeli u hrvatsko
gospodarstvo, ustavotvorac se 2010. godine odluc¢io na hrabru promijenu te je
spomenuta kaznena djela pravno izjednacio s najtezim djelima (poput geno-
cida ili ratnog zloCina), propisavsi da ona ne mogu zastarjeti. No, Ustavni
sud Republike Hrvatske je vrlo brzo relativizirao tu odredbu tako §to je u tzv.
odluci ,,Hypo-Alpe-Adria“!* zauzeo stajaliSte da se ona ne moze primjenjivati
tamo gdje je zastara 2010. ve¢ bila nastupila (a to su prakticki svi slucajevi
ratnog profiterstva i velika veéina slucajeva pretvorbenog gospodarskog krimi-
naliteta). Ustavni sud je ovu odluku donio usprkos tome §to je vecina vodec¢ih
teoretiara zastupala upravo suprotno misljenje.'> Zbog toga navedena odredba
nije doZivjela Siroku primjenu u hrvatskoj sudskoj praksi.'®

PREGLED SUSTAVA
KAZNENOPRAVNIH SANKCIJA PREMA KZ/11

Donosenjem KZ/11, Republika Hrvatska je pluralisticki sustav kazneno-
pravnih sankcija (u kojem su uz kazne i sigurnosne mjere postojale i tzv. mjere
upozorenja) zamijenila dualistickim sustavom (koji sankcije dijeli na kazne,
zasnovane na krivnji, te sigurnosne mjere, zasnovane na opasnosti pocinitelja
u trenutku izricanja presude i ograni¢ene nacelom razmjernosti).!”

Sustav kaznenopravnih sankcija prema KZ/11 u velikoj je mjeri uvjeto-
van presudom ESLIJP-a Branko Tomasié¢ i dr. protiv Hrvatske od 15. sijenja
2009. godine.'® U toj presudi, ESLJP je utvrdio kako Republika Hrvatska nije

4 Ustavni sud Republike Hrvatske, U-111-4149/2014.

15 V. npr. Novoselec, P., Novosel, D. (2011). Nezastarijevanje kaznenih djela ratnog
profiterstva i kaznenih djela iz procesa pretvorbe i privatizacije. Zagreb: Hrvatski ljetopis
za kazneno pravo i praksu, vol. 18, br. 2, 603—620. V. i Novoselec, P. (2015). Nezastarije-
vanje kaznenih djela vezanih uz ratno profiterstvo i proces pretvorbe i privatizacije — Osvrt
na odluku Ustavnog suda u ,,slucaju Hypo*. Zagreb: Hrvatski [jetopis za kazneno pravo i
praksu, vol. 22, br. 2, 437-451.

16 Detaljnije: Josipovi¢, I. (2018). Zastara u predmetima ratnog profiterstva i kri-
minala u pretvorbi i privatizaciji i kontroverze nakon odluke Ustavnog suda u predmetu
HYPO. Zagreb: Hrvatski ljetopis za kazneno pravo i praksu, br. 2, 197-259.

17 Novoselec, P. (2015). Op. cit., bilj. 5, 359. Na ovom mjestu treba napomenuti
kako, uz spomenute sankcije, postoje jo§ i posebne sankcije za maloljetnike i mlade pu-
noljetnike, a to su odgojne mjere i kazna maloljetnickog zatvora. U ovom tekstu ¢emo
se, medutim, baviti samo sankcijama za punoljetne pocinitelje prema KZ/11 (maloljetnicke
sankcije uredene su Zakonom o sudovima za mladez).

18 Tako Turkovi¢, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne no-
vine, 6.
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ispunila obvezu uspostavljanja efikasnog mehanizma zastite zivota,'” prema
¢l. 2. EKLJP pa je takvo utvrdenje uvjetovalo osmisljavanje novog sustava
kaznenopravnih sankcija, pri ¢emu su neke od veé postoje¢ih zadrzane uz
(manje ili veée) izmjene, neke su ukinute ili je promijenjena njihova pravna
narav, a uvedene su i neke posve nove sankcije.

U pogledu kazni, zakonodavac je odredio svrhu kaznjavanja kao sintezu
generalne i specijalne prevencije, retribucije te, u konacnici, resocijalizacije
(CL. 41. KZ/11). Predvidene su tri osnovne vrste kazni, a to su zatvor, dugotrajni
zatvor i novCana kazna. Zatvorska kazna je najstroza vrsta kazne u hrvatskom
kaznenom pravu. On se moze javiti u varijanti ,,0bi¢nog™ zatvora, u trajanju
od najmanje tri mjeseca do najvise dvadeset godina, odnosno u varijanti dugo-
trajnog zatvora, koji moze trajati od dvadeset jedne pa do Cetrdeset, a iznimno
1 pedeset godina. Pedeset godina je ujedno i najstroza kazna koju hrvatsko
kazneno zakonodavstvo pozna. Ovdje se moze spomenuti da se zakonodavac
nije odlucio uvesti kaznu doZivotnog zatvora. Umjesto toga, zadrzan je koncept
dugotrajnog zatvora, ali je podignut maksimum s Cetrdeset na pedeset. Ipak, ta
mogucnost postoji samo ako je u pitanju stjecaj kaznenih djela i sud je odmje-
rio pojedinacne kazne dugotrajnog zatvora koje u zbroju prelaze pedeset. Tu je
stvorena jedna neobi¢na praznina: naime, iz izri¢aja ¢l. 46. st. 2. KZ/11, koji
ureduje ovo pitanje, proizlazi da je moguce izreci ili kaznu do Cetrdeset godina
ili kaznu od pedeset godina, ali da nije moguce izrec¢i kaznu u trajanju izmedu
Cetrdeset i pedeset.”” U dosada$njoj hrvatskoj sudskoj praksi izre¢ena je samo
jedna (nepravomocna) zatvorska kazna u trajanju od pedeset godina.

Propisane su i alternative kazni zatvora, predvidene prvenstveno za
lakse oblike kriminaliteta. Naime, vodeci racuna o njihovom pretezito Stetnom
ucinku iz specijalno preventivnog kuta, zakonodavac je ¢l. 45. definirao da
su kratkotrajne kazne zatvora (a to su one do Sest mjeseci) iznimne i da kod
njih u pravilu treba pribjeci alternativama.?' Te alternative su uvjetna osuda
i rad za opée dobro. Uvjetnom osudom je moguce zamijeniti izre¢enu kaznu
zatvora u trajanju do jedne godine ili nov¢anu kaznu (¢l. 56. st. 1. KZ/11), a
radom za opée dobro je moguée zamijeniti kaznu zatvora u trajanju manjem od
godinu dana ili novcanu kaznu manju od tri stotine i Sezdeset dnevnih iznosa
(¢l. 55. st. 1. KZ/11).22 Obje alternativne sankcije se vrlo ¢esto primjenjuju u

1 Branko Tomasié i dr. protiv Hrvatske, ESLIP, 46598/06, paras. 35-74.

20 Mré¢ela, M., Vuleti¢, 1. (2021). Komentar Kaznenog zakona — op¢i dio. Rijeka:
Libertin naklada, bilj. 11, 286.

21 7a kritiku kratkotrajnih kazni zatvora v. npr. Separovi¢, Z. (2003). Kazneno izvr-
Sno pravo i uvod u penologiju. Zagreb: Pravni fakultet SveuciliSta u Zagrebu, 101.

22 Iscrpno o radu za opce dobro i kritici postojeCeg zakonskog rjeSenja: SalitreZic, A.
(2018). Rad za opce dobro u hrvatskom kaznenom pravu. Pravni fakultet Osijek (specijali-
sticki rad).
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hrvatskoj sudskoj praksi. Jo§ se moze spomenuti i djelomicna uvjetna osuda,
koja se moze primijeniti kada je sud izrekao kaznu zatvora u trajanju duljem
od jedne, a kra¢em od tri godine, pa se osudenika upucuje na izdrzavanje odre-
denog dijela kazne koji se odreduje presudom i traje najmanje Sest mjeseci
(Cl. 57. KZ/11).

Zakonodavac spominje glavne i sporedne kazne, pri ¢emu ne navodi koja
je razlika izmedu njih. U literaturi preteze stajaliSte prema kojem je glavna
kazna ona kojom se prvenstveno ostvaruje svrha kaznjavanja, dok je sporedna
ona kojom se samo pojacava ucinak glavne.”® Kazne zatvora i dugotrajnog
zatvora su uvijek glavne, dok nov¢ana kazna moze biti i glavna i sporedna.
Ona ¢e biti glavna u dva slucaja: kada ju sud odluci izre¢i kao glavnu (Sto je
moguce za djela za koja je propisana kazna do tri godine zatvora), te kod onih
kaznenih djela kod kojih je nov¢ana kazna jedina propisana.”* Kod kaznenih
djela pocinjenih iz koristoljublja, pak, je uvijek moguce izre¢i novcanu kaznu
(dakle i kada nije propisana), a moze se i kumulirati s izreCenom zatvorskom
kaznom. Visina novcane kazne utvrduje se pomocu tzv. sustava dnevnih
iznosa, pri ¢emu se u obzir uzima onaj iznos koji pocinitelju ostaje nakon
podmirenja nuznih zivotnih troskova (tzv. neto iznos). Zbog poteskoca u utvr-
divanju odgovaraju¢eg dnevnog iznosa, nov¢ana kazna je relativna rijetkost u
sudskoj praksi.

KZ/11 znacajnije je izmijenio sustav sigurnosnih mjera u hrvatskom
kaznenom pravu. Tako je proSiren krug mjera sa prijasnjih Sest na devet.
Pritom su uvedene neke potpuno nove sigurnosne mjere kojima se izrazava
zlostavljanja). Mjere koje su zadrzane iz prethodnog zakonodavstva su u vecoj
mjeri promijenjene. Neke mjere su i1 ukinute pa je tako prijaSnja sigurnosna
mjera oduzimanja predmeta izgubila status sigurnosne mjere te je prebacena
u Glavu VI KZ/11, dok je sigurnosna mjera protjerivanja stranca iz zemlje
posve izbrisana iz hrvatskog kaznenog zakonodavstva.*® Trenutno postoje
sljedece sigurnosne mjere: obvezno psihijatrijsko lije¢enje; obvezno lijece-
nje od ovisnosti; obvezan psihosocijalni tretman; zabrana obavljanja duznosti
ili djelatnosti; zabrana upravljanja motornim vozilom; zabrana priblizavanja,
uznemiravanja i uhodenja; zabrana pristupa internetu; udaljenje iz zajednic-
kog kucanstva; zastitni nadzor po punom izvrSenju kazne zatvora. S prakti¢ne
strane, primjena svake od ovih mjera nije jednako djelotvorna pa se pojedinim

2 Novoselec, P. (2015). Nezastarijevanje kaznenih djela vezanih uz ratno profiter-
stvo 1 proces pretvorbe i privatizacije — Osvrt na odluku Ustavnog suda u ,,slu¢aju Hypo*.
Zagreb: Hrvatski ljetopis za kazneno pravo i praksu, vol. 22, br. 2, bilj. 5, 369.

24 Tako: Mréela, M., Vuletié, 1. (2021). Komentar Kaznenog zakona — op¢i dio. Rije-
ka: Libertin naklada, bilj. 11, 265.
2 Usp. Ibid., 421.
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mjerama upucuju velike kritike. Kod nekih mjera se ¢ak upozorava da nisu
uopce primjenjivane u praksi jer nije jasno tko ih i kada izri¢e.?®

Uz opisano, spomenut ¢emo jos i institut oduzimanja imovinske koristi.
Premda ne predstavlja kaznenopravnu sankciju stricto sensu, oduzimanje imo-
vinske koristi takoder (znacajno) pogada pocinitelja kaznenog djela i stvara
odredenu generalno preventivnu poruku, pa u tom smislu ostvaruje i odgo-
varajuci utjecaj na drustvenu sredinu.?’” Jedno od temeljnih nacela hrvatskog
kaznenog prava je nacelo oduzimanja imovinske koristi, koje kaze da nitko
ne moze zadrzati imovinsku korist koju je ostvario kaznenim djelom (¢l. 5.
KZ/11). Time se zapravo proklamira pravilo prema kojem se nitko ne smije
bogatiti kaznenim djelima. Zato je oduzimanje imovinske koristi uvijek obve-
zno u osudujucoj presudi, odnosno u presudi kojom se utvrduju pocinjenja
djela u stanju neubrojivosti. Takoder je propisano i da oduzimanje imovinske
koristi ne moze zastarjeti (Cl. 85. st. 4. KZ/11). Razlikuje se ,,obi¢no* oduzi-
manje (¢l. 77. KZ/11) od tzv. proSirenog oduzimanja imovinske koristi (¢l. 78.
KZ/11). Potonje se odnosi samo na djela iz nadleznosti Ureda za suzbijanje
korupcije 1 organiziranog kriminaliteta i kod njega se teret dokazivanja zako-
nitosti porijekla imovine prebacuje na optuzenika te je krug osoba od kojih se
korist moze oduzeti znatno $iri.?

O ODABRANIM TEMAMA POSEBNOG DIJELA

Ako se promatra posebni dio KZ/11, moze se zakljuciti kako hrvat-
sko kazneno pravo prati medunarodne trendove, redovito implementirajuéi
medunarodne pravne standarde u svoje nacionalno kazneno zakonodavstvo.?
Posebni dio sastoji se od ¢ak dvadeset i Sest glava i ukupno blizu tri stotine
kaznenih djela. Kaznena djela su razvrstana prema kriteriju zasticenog prav-
nog dobra i u tom su pogledu izvrSene mnoge promijene u odnosu na KZ/97.
Uvedene su i neke posve nove glave, sa svrthom da se naglasi i pojaca zastita
odredenih pravnih dobara ili ranjivih skupina.

20 V. npr. Vuleti¢, L., Salitrezi¢, A., Sajter, I. (2021). Osvrt na zastitni nadzor po pu-
nom izvrSenju kazne zatvora — uz kriticizam i skepticizam. Hrvatski ljetopis za kaznene
znanosti i praksu, vol. 28, br. 2, 551-567.

27 Mamak, K. i dr. (2022). Should gains from criminal knowledge be forfeited?.
Crime, Law and Social Change, vol. 77, br. 3, 305.

28 Detaljnije: Roksandi¢ Vidli¢ka, S., Samota Galjer, M. (2015). Politi¢ko-gospodar-
ski kriminalitet i proSireno oduzimanje imovinske koristi: Quo vadis, Hrvatska?. Hrvatski
ljetopis za kazneno pravo i praksu, vol. 22, br. 2, 523-557.

2 Turkovi¢, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine,
bilj. 18, 4-7.
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Mozemo, tako, spomenuti pojacanu zastitu djece od spolnog zlosta-
vljanja, koja je izvrSena uvodenjem nove glave (Glava XVII: Kaznena djela
spolnog zlostavljanja i iskoriStavanja djeteta) modelirane prema standardima
Konvencije Vije¢a Europe o zastiti djece od seksualnog iskoriStavanja i sek-
sualnog zlostavljanja.*® Povisena je dobna granica dobrovoljnog stupanja u
seksualne odnose s ranijih 14 na 15 godina starosti, ¢ime se hrvatsko kazneno
pravo u tom pitanju svrstalo u red strozih prava u okvirima Vijec¢a Europe.
Uvedena je i kaznjivost zablude o bi¢u (zablude o dobi Zrtve), pa je na taj
nacin postao kaznjiv i nehaj.

Sli¢no postrozenje rezima moze se vidjeti i kod kaznenih djela protiv
spolne slobode (Glava XVI), gdje je kao uzor posluzio engleski Sexual
Offence Act iz 2003. godine.’! Uvedena je kaZnjivost zablude o bicu i defini-
rane su situacije u kojima ¢e se pretpostavljati da nema pristanka zrtve pa ¢e
teret dokazivanja prelaziti na optuzenika. Uvedeni su 1 neki dosad hrvatskom
pravu nepoznati oblici silovanja, poput tzv. silovanja prijevarom (engl. rape
by deception). Ovim promjenama je hrvatsko pravo znacajnije odstupilo od
njemackih i Svicarskih uzora i priblizilo se common law pravnoj tradiciji, zbog
Cega se zakonodavac nasao na meti viSestrukih i opravdanih znanstvenih kriti-
ka.’? U praksi, pak, kontroverzni novi oblici seksualnih kaznenih djela za sada
nisu dozivjeli $iru primjenu.

Hrvatsko kazneno pravo zauzelo je stav nulte tolerancije prema korup-
ciji, koncipiraju¢i kaznjivost te Stetne drusStvene pojave razmjerno strogo.
KZ/11. ne predvida posebnu glavu u kojoj bi bila cjelovito uredena sva korup-
tivna kaznena djela, nego su ona razmjeStena u razli¢itim glavama. NajvaZznija
od njih, koja imaju najvecu zastupljenost u sudskoj praksi, svakako su ona iz
glave kaznenih djela protiv sluzbene duznosti (Glava XXVIII), poput zloupo-
rabe polozaja i ovlasti (¢l. 291. KZ/11), primanja mita (¢l. 293. KZ/11), davanja
mita (¢l. 294. KZ/11) i trgovanja utjecajem (¢l. 295. KZ/11). Pojam mita je u
hrvatskom kaznenom pravu postavljen vrlo Siroko, na nacin da obuhvati

,,--.svaku nepripadnu nagradu, dar ili drugu imovinsku ili neimovinsku korist
bez obzira na vrijednost™ (¢l. 87. st. 23. KZ/11).

30 Turkovié, K. i dr. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine,
bilj. 18, 4-7.

31 Ibid., 206.

32V, npr. Rittossa, D., Martinovi¢, 1. (2014). Spolni odno$aj bez pristanka i silovanje
— teorijski i prakti¢ni problem. Hrvatski ljetopis za kazneno pravo i praksu, vol. 21, br. 2,
509-548. Za analizu stanja u praksi i potrebe tako drasticnog proSirenja kaznene zone
v.: Mrcela, M., Vuleti¢, 1., Livazovi¢, G. (2020). Negligent Rape in Croatian Criminal Law:
Was the Legal Reform Necessary?. Review of Central and East European Law, vol. 45,
br. 1, 126-160.

695



Glasnik Advokatske komore Vojvodine, br. 3/2022.

To znaci da i razmjerno sitne vrijednosti mogu biti tumacene kao mito
u odredenim okolnostima. Tako su hrvatski sudovi uzeli npr. da je davanje
ruénog sata mito, bez obzira na njegovu neznatnu trzi$nu vrijednost,** zatim
da 400 kn (cca 50 EUR) predstavlja mito, dostatno za bezuvjetnu zatvorsku
kaznu* itd.

Pojacana zaStita ugrozenijih drustvenih kategorija dolazi do izrazaja i
kroz posebne glave kaznenih djela kojima se Stite radnic¢ka prava i socijalna
prava (Glava XII) te brak, obitelj i djeca (Glava XVIII). Karakteristicno za
hrvatskog zakonodavca je stvaranje posebnih kaznenih djela za razlicite situa-
cije. Re¢eno se moze opisati na primjeru zastite zdravlja ljudi od nesavjesnih
lije¢nickih 1 medicinskih zahvata: dok je to pravno dobro u vecini zemalja
zapadne Europe zasticeno op¢im kaznenim djelima protiv zivota i tijela, u
Republici Hrvatskoj je predvideno posebno kazneno djelo nesavjesnog lije-
Cenja (¢l. 181. KZ/11).2¢ Usprkos tome, analiza stanja u praksi pokazuje da
veéina kaznenih prijava za ovo djelo zavrSava odbacajem i da je vrlo malo
kaznenih postupaka i osudujucih presuda’’ pa se postavlja pitanje koliko je
ovakvo zakonsko rjesenje uéinkovito i svrhovito.

Taj i mnogi drugi primjeri, po nasem misljenju, govore o prenormira-
nosti hrvatskog kaznenog materijalnog zakonodavstva. Ta pojava je dijelom
shvatljiva, ako se uzme u obzir da je Republika Hrvatska relativno nedavno
prosla kroz postupak pridruzivanja Europskoj uniji, uslijed ¢ega je morala
uskladiti svoje propise s europskom pravnom stecevinom. Ipak, kako smo
uvodno istaknuli, razvila se svojevrsna kultura ¢estog mijenjanja kaznenog
zakonodavstva, §to je pojava koja u svakom slucaju onemogucuje konstantu u
tumacenju i razvoj stabilne prakse. Misljenja smo da je stvaranje mnogobroj-
nih kaznenih djela, od kojih neka nikada nisu primijenjena u sudskoj praksi,
predstavlja suviSan intelektualni napor koji s jedne strane dovodi do nepre-
glednosti propisa, dok s druge strane ne doprinosi proklamiranim drustvenim
zadacima 1 svrsi kaznenog prava.

33 VSRH, I Kz 324/2008.

3 VSRH, I Kz 174/2007.

35 Za uredenje lije¢ni¢ke pogreske u poredbenom pravu v.: Pichler, D., Vuleti¢, I.
(2020). Gradanskopravni i kaznenopravni aspekti pogresaka u medicini. Osijek: Pravni
fakultet Osijek, 66-78.

3¢ Ovdje treba napomenuti da sli¢no rjeSenje postoji i u veéini ostalih zemalja iz
sastava bivse Jugoslavije.

7 Pichler, D., Vuleti¢, 1. (2020). Op. cit., bilj. 36, 85.
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ZAKLJUCNA RAZMATRANJA

Tijekom prethodnih izlaganja ponudili smo kratki i jezgroviti prikaz
glavnih odrednica hrvatskog kaznenog materijalnog prava. Prikazavs$i naj-
vaznije znacajke njegovog opceg dijela, sustava kaznenopravnih sankcija i
posebnog dijela, neizravno smo Zeljeli pruziti dojam o hrvatskom kaznenom
pravu kao posljednjoj brani drustvene sigurnosti.

Na temelju iznesenog, drzimo opravdanim zakljuciti kako hrvatsko
kazneno pravo nepobitno ide uz korak sa suvremenim europskim i medunarod-
nim pravnim standardima. To se oCituje kroz redovite promjene zakonodavstva
i njegovo uskladivanje sa zahtjevima medunarodnih konvencija, akata Europ-
ske unije i Vije¢a Europe, te praksom ESLJP-a. Medutim, u nastojanju da bude
suvremen, hrvatski zakonodavac se povremeno ,,gubi“ jer prihvaca standarde
koji nisu u skladu s domacom kaznenopravnom tradicijom pa poseze za rje-
Senjima koja nisu svrhovita niti nuzna. U takvim okolnostima jasno je da niti
teorija niti praksa ne nude odgovaraju¢a tumacenja, pa se dogada da se stva-
raju pravne praznine ili da se odredene odredbe uglavnom ne primjenjuju.

Na prakti¢énom polju akutni problem predstavlja dugotrajnost kaznenih
postupaka. Ovdje treba naglasiti da se prigovor dugotrajnosti ne moze uputiti
nacelno i uopéeno — jer mnogi postupci zavrSavaju u relativno kratkom roku
— kao i da za dulje trajanje postoje mnogi objektivni razlozi (poput nedovolj-
nog broja sudaca, slabe infrastrukture, velikog obima spisa i razmjerno Sirokih
moguénosti obrane za odugovlacenjem postupka). Unato¢ tome, problem tra-
janja postupaka, a povremeno i nekonzistentna politika sankcioniranja, dovode
do slabljenja povjerenja javnosti u pravosude, ¢ime se slabe 1 zadaca i svrha
kaznenog prava u drustvu. U tom kontekstu vjerujemo da je hrvatsko kazneno
pravo, ako se promatra kao instrument zastite zivotne sredine, u vrlo slicnom
polozaju i suoceno s istovjetnim problemima kao i vecéina ostalih kazneno-
pravnih sustava na podrucju bivse Jugoslavije.
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INTRODUCTION

Criminal law, in accordance with its subsidiary character, represents the
last barrier of social protection against dangerous behaviours, which we call
criminal offences. In this sense, it is the ultima ratio societatis, whose main
task is to protect the common life of people in society.! A criminal offence is a
social phenomenon, and the perpetrator of a criminal offence is a member of
society, which is why criminal law regulations must follow social tendencies
and find the best way to respond to such tendencies.? That is why criminal law
always follows the dynamics of social changes. It is precisely in this context
that it is interesting to observe Croatian criminal law.

Since becoming independent, the Republic of Croatia has gone through
a series of reforms of its criminal legislation. These reforms followed cor-
responding socio-political trends: from the need to create one’s own modern
criminal legislation by adopting the Criminal Code from 1997, through the
necessity of complying with international standards by introducing new insti-
tutes (for example, the responsibility of legal entities, crimes against humanity
and command responsibility, etc.) to meeting the criteria established through
the verdicts of the ECtHR with the adoption of the last Criminal Code, which
entered into force in 2013.* At this point, the author will dare to state that there
is a kind of culture of frequent changes and adaptation of regulations in the
Republic of Croatia. Thus, it can be noted that the existing CC/11 has been
amended and supplemented seven times since its adoption in 2011. A similar
situation applies to procedural legislation. The author believes that such a situ-
ation is by no means desirable, because frequent changes make it impossible
for the practice to establish itself, thereby indirectly causing legal uncertainty,
and this definitely has a significant impact on the below-described task of
criminal law in society.

Given that the paper is focused on the issue of environmental protection
via criminal law instruments, its main part will focus on several selected areas
of criminal substantive law that the author believes best illustrate the dynamics

! Jescheck, H. H., Weigend, T. (1996) Lehrbuch des Strafiechts. Allgemeiner Teil.
Berlin: Duncker & Humblot, 2.

2 Levitt, A. (1922). Some Societal Aspects of the Criminal Law. Journal of Criminal
Law and Criminology, vol. 13, no. 1, 90-91.

* Criminal Code NN 110/97, 27/98 — amd., 50/00 — Decision of the Constitutional
Court of the Republic of Croatia, 129/00, 51/01, 111/03, 190/03 — Decision of the Constitu-
tional Court of the Republic of Croatia, 105/04, 84/05, 71/06, 110/07, 152/08, 57/11, 77/11
— Decision of the Constitutional Court of the Republic of Croatia (hereinafter: CC/97).

4 Criminal Code NN 125/11, 144/12, 56/15, 61/15 — amd., 101/17, 118 (18, 126/19,
84/21 (hereinafter: CC/11).
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of interaction between criminal law and society. First, the paper presents the
fundamental features of Croatian substantive criminal law. Afterwards, it deals
with the existing system of sanctions. Finally, selected questions of the special
part will be discussed. The aim of the paper is to offer a concise presentation
of the main features of Croatian substantive criminal law as an instrument of
social protection in the Republic of Croatia.

BASIC FEATURES OF THE CROATIAN CRIMINAL LAW

The general part of Croatian criminal law is based on the architecture
of the criminal offence specific to the German legal circle. According to this
understanding, a criminal offence represents a synthesis of four elements:
action, being, illegality and guilt.’ This understanding is typical of the coun-
tries of the former Yugoslavia and, in addition to jurisprudence, it is also
accepted by recent Croatian judicial practice.®

One of the fundamental principles that characterise Croatian criminal
law is the principle of guilt. It is contained in Art. 4. CC/11, which states that
no one can be punished if he is not guilty of the crime committed. It should
be noted here that CC/97 contained a significantly broader formulation of this
principle, stipulating that on a person who is not guilty cannot be imposed not
only a sentence, but also any other criminal sanction. In this sense, the provi-
sion of CC/11 is essentially narrower, which in the practical field results in the
possibility of imposing certain security measures on legally insane persons.’
That is why it can be concluded that legally insane persons are no longer com-
pletely exempt from criminal law repression.

Based on the way of committing a criminal offence, we differentiate
between a criminal offence by action and criminal offence by inaction, with
the latter being divided into real and not real offences. The involvement of the
consequence in the content of the criminal offence is taken as a distinguishing
criterion.® It was already mentioned in the introduction that the perpetrators of

5 Cf. Novoselec, P. (2016). Opéi dio kaznenog prava, V. revised edition. Faculty of
Law Osijek, Osijek, 113. In older literature, Baci¢ advocated the division of elements into
action, illegality, guilt and punishability. See: Baci¢, F. (1998). Kazneno pravo, opéi dio,
peto izdanje. Faculty of Law, University of Zagreb, Zagreb, 108.

¢ See, for example, the Supreme Court of the Republic of Croatia (SCRC), I KZ
30/118.

7 On the reasons for the legal reform, see: Bojani¢, 1., Mréela, M. (2012). Koncep-
cija krivnje u novom Kaznenom zakonu. Croatian Annual of Criminal Law and Practice,
vol. 19, no. 2, 389-407.

8 Novoselec (2016). Op. cit.
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a criminal offence are not only natural persons, but also legal entities. A model
was accepted according to which the liability of a legal entity is based on the
criminal liability of the responsible natural person in the legal entity. In this
regard, judicial practice has adopted a very pragmatic understanding, accord-
ing to which
“...the impossibility of identifying the responsible person ... does not mean
that the responsibility of the legal entity is automatically rejected, because it
is important to establish as a preliminary question in the procedure whether
there is presumed guilt of the responsible person.”

Croatian criminal law follows the traditional continental European
division'® of the grounds for the exculpation of criminal liability into rea-
sons related to illegality, guilt, and, exceptionally, punishability (insignificant
offence). Among the reasons related to illegality, the right to self-defence is
the most important one. Regarding guilt as a possible reason for exculpation,
it should be pointed out that by adopting CC/11, the legislator fully adopted
the so-called psychological-normative theory of guilt, accepting the absence of
the so-called justifying causes as the fourth, negative element of guilt. Thus,
today in the Croatian system there are two justifications, exceeding necessary
defence due to strong terror that justifies the reaction and extreme necessity,
where the damage committed is not disproportionately greater than the damage
that threatened. In addition to them, exculpation also occurs in certain cases of
delusion. However, it should be noted that both justifications and delusions are
understood more as theoretical concepts and that in judicial practice there are
very few decisions in which these institutes are actually applied."" The forms
of guilt are intention (as the more serious one) and negligence. Intention can
be direct, of the first and second degree, and indirect, while negligence can be
advertent or inadvertent.

CC/11, just like C/97, is based on the so-called dualistic system of par-
ticipation, which means that it distinguishes perpetrators from accomplices
in the narrower sense. As the dominant criterion of distinction, theory and
practice accept the German theory of authority over the act.!? Perpetrators are

° For example, County Court in Varazdin, Kz 662/11.

10 Josipovié, 1., Krapac, D., Novoselec, P. (2001). Stalni medunarodni kazneni sud.
Narodne novine, Zagreb, 115.

I Mréela, M., Vuleti¢, 1. (2021). Komentar Kaznenog zakona — op¢i dio. Libertin
naklada, Rijeka, 195 et seq.

12 In detail, Bojani¢, 1. (2003). Pociniteljstvo kao vlast nad djelom. Criminal Law Li-
brary, Croatian Association for Criminal Law and Practice and the Ministry of the Interior
of the Republic of Croatia. Zagreb. For more recent practice, see e.g. SCRC, Kz-eu 8/2020.
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individual and indirect perpetrators and co-perpetrators, and accomplices in
the narrower sense includes instigators and aides.

For the influence of criminal law on the dynamics of society, it is
important to observe the regulation of the statute of limitations, to which the
legislator devoted an entire chapter within the general part (Chapter VII). In
theory and practice, the prevailing position is that the statute of limitations
is an institution of a mixed, material and procedural nature," so the retroac-
tive application of extended (stricter) statutes of limitations is allowed, with
the condition that the statute of limitations in a specific case had not already
started at the moment when CC/11 entered into force (Article 86 CC/11). It is
interesting to note that there is a constitutional provision in Croatian law that
stipulates that the statute of limitations does not apply to criminal offences of
war profiteering and criminal offences related to conversion and privatisation.
As a result of the tectonic disruptions that war profiteering and privatisation
criminality brought to the Croatian economy, in 2010, the creators of the
Constitution decided to make a big change and legally equate the mentioned
criminal acts with the most serious crimes (such as genocide or war crimes)
by prescribing that they cannot become statute-barred. However, the Constitu-
tional Court of the Republic of Croatia very quickly relativized that provision
by taking the position within the so-called “Hypo-Alpe-Adria” decision,'
according to which the provision cannot be applied in cases where the stat-
ute of limitations was already applicable in 2010 (which practically refers to
all cases of war profiteering and the vast majority of cases of privatisation
criminality). The Constitutional Court made this decision despite the fact that
the majority of leading theoreticians expressed the exact opposite opinion.'
Because of this, the aforementioned provision was not widely used in Croa-
tian case law.'¢

13 See, for example, SCRC, 1 Kz 725/2007.

4 Constitutional Court of the Republic of Croatia, U-ITI-4149/2014.

'S For example, Novoselec, P., Novosel, D. (2001). Nezastarijevanje kaznenih djela
ratnog profiterstva i kaznenih djela iz procesa pretvorbe i privatizacije. Croatian Annual
of Criminal Law and Practice. Zagreb, vol. 18, no. 2, 603-620. Also see Novoselec, P.
(2015). Nezastarijevanje kaznenih djela vezanih uz ratno profiterstvo i proces pretvorbe
i privatizacije — Osvrt na odluku Ustavnog suda u ,,slucaju Hypo“. Croatian Annual of
Criminal Law and Practice. Zagreb, vol. 22, no. 2, 437-451.

1 In more detail, Josipovi¢, 1. (2018). Zastara u predmetima ratnog profiterstva i
kriminala u pretvorbi i privatizaciji i kontroverze nakon odluke Ustavnog suda u predmetu
HYPO. Croatian Annual of Criminal Sciences and Practice, vol. 25 , no. 2, 197-259.
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OVERVIEW OF THE SYSTEM OF CRIMINAL SANCTIONS
IN ACCORDANCE WITH CC/11

By adopting CC/11, the Republic of Croatia replaced the pluralistic
system of criminal sanctions (in which, in addition to punishments and secu-
rity measures, there were also so-called warning measures) with a dualistic
system (which divides sanctions into punishments, based on guilt, and security
measures, based on the danger the perpetrator poses at the moment of sentenc-
ing and limited by the principle of proportionality.'’

The system of criminal sanctions according to CC/11 is largely condi-
tioned by the verdict of the ECtHR Branko Tomasi¢ et al. v. Croatia from
January 15, 2009." In that verdict, the ECtHR found that the Republic of Cro-
atia did not fulfil the obligation to establish an effective mechanism for the
protection of life,'” according to Art. 2 of the ECHR, which conditioned the
creation of a new system of criminal sanctions, whereby some of the existing
ones were retained with (minor or major) changes, some were abolished or their
legal nature was changed, and some entirely new sanctions were introduced.

In terms of punishment, the legislator determined the purpose of pun-
ishment as a synthesis of general and special prevention, retribution and,
ultimately, resocialization (Art. 41 CC/11). Three types of punishment are
prescribed, namely imprisonment, long-term imprisonment and a fine. Impris-
onment is the most severe type of punishment in Croatian criminal law.
Imprisonment can refer to “ordinary” imprisonment, lasting from at least three
months to a maximum of twenty years, or to long-term imprisonment, which
can last from twenty-one to forty years, and exceptionally fifty years. Fifty
years is at the same time the most severe sentence known by the Croatian
criminal legislation. It can be mentioned here that the legislator did not decide
to introduce a sentence of life imprisonment. Instead, the concept of long-term
imprisonment was retained, but the maximum was raised from forty to fifty
years. However, this possibility exists only if it is a question of a combina-
tion of criminal offences and the court has imposed individual sentences of
long-term imprisonment, which in total exceed fifty years. An unusual gap was

7 Novoselec, P. (2016). Opéi dio kaznenog prava, V. revised edition. Faculty of Law
Osijek, Osijek, 5, 359. At this point, it should be noted that, in addition to the aforemen-
tioned sanctions, there are also special sanctions for minors and younger adults, namely
educational measures and a juvenile prison sentence. This paper, however, will deal only
with sanctions for adult offenders according to CC/11 (juvenile sanctions are regulated by
the Juvenile Courts Act).

18 Turkovié, K. et al. (2013). Komentar Kaznenog zakona, Zagreb: Narodne novine, 6.

1 Branko Tomasic¢ et al. v. Croatia, ECtHR, 46598/06, para. 35-74.
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created there; namely, from the wording of Art. 46, paragraph 2 of CC/11,
which regulates this issue, it follows that it is possible to impose either a sen-
tence of up to forty years or a sentence of fifty years, but that it is not possible
to impose a sentence of between forty and fifty years® In Croatian case law so
far, only one (void) prison sentence of fifty years has been imposed.
Alternatives to prison sentences are also prescribed, primarily for lighter
forms of crime. Namely, taking into account their predominantly harmful
effect from a preventive point of view, the legislator in Art. 45. defined that
short-term prison sentences (up to six months) are exceptional and that, as a
rule, alternatives should be resorted to.?' Those alternatives are probation and
community service. It is possible to replace an imposed prison sentence of up
to one year or a fine with probation (Art. 56, paragraph 1, CC/11), and a prison
sentence shorter than one year or a smaller fine of three hundred and sixty
daily amounts can be replaced with community service (Art. 55, paragraph 1,
CC/11).%2 Both alternative sanctions are very often applied in Croatian case
law. A partial probation can also be mentioned, which can be applied when
the court has imposed a prison sentence of more than one and less than three
years, and the convict is ordered to serve a certain part of the sentence, which
is determined by the verdict and lasts no less than six months (Art. 57, CC/11).
The legislator mentions main and secondary punishments, but does not
specify the difference between them. In literature, the prevailing point of view
is that the main punishment is the one that primarily fulfils the purpose of
punishment, while the secondary one is the one that only enhances the effect
of the main one.”® Imprisonment and long-term imprisonment are always the
main ones, while fines can be both main and secondary. It will be the main one
in two cases: when the court decides to pronounce it as the main one (which
is possible for offences for which a penalty of up to three years in prison is
prescribed) and for those criminal offences for which a fine is the only pre-
scribed sanction.?* In the case of criminal acts committed out of self-interest,
it is always possible to impose a fine (therefore, even when it is not pre-
scribed), and it can also be cumulated with the imposed prison sentence. The

20 Mréela, M., Vuleti¢, 1. (2021). Komentar Kaznenog zakona — opéi dio, Libertin
naklada, Rijeka, 286.

21 For criticism of short-term prison sentences, see e.g. Separovi¢, Z. (2003). Kaz-
neno izvrsno pravo i uvod u penologiju, Faculty of Law, University of Zagreb, Zagreb, 101.

22 More exhaustively about community service and criticism of the existing legal
solution, Salitrezi¢, A. (2018). Rad za opce dobro u hrvatskom kaznenom pravu, Faculty of
Law Osijek (specialist thesis).

2 Novoselec, P. (2016). Opéi dio kaznenog prava, V. revised edition. Faculty of Law
Osijek, Osijek, 5, 369.

24 As Mrcela, Vuleti¢. (2021). Op. cit., 265.

705



Glasnik of the Bar Association of Vojvodina, Issue 3/2022.

amount of the fine is determined using the so-called system of daily amounts,
whereby the amount that remains to the offender after meeting the necessary
living expenses (the so-called net amount) is taken into account. Due to the
difficulty in determining the appropriate daily amount, fines are relatively rare
in case law.

CC/11 significantly changed the system of security measures in Croatian
criminal law. Thus, the number of measures was expanded from the previ-
ous six to nine. At the same time, some completely new security measures
were introduced, which express the increased protection of more vulnerable
categories (such as children and victims of domestic violence and abuse). The
measures retained from the previous legislation have mostly been changed.
Some measures were abolished, so the previous security measure of confis-
cation of objects lost the status of a security measure and was transferred to
Title VI of CC/11, while the security measure of expelling a foreigner from
the country has been completely removed from Croatian criminal legislation.?
The following security measures are currently in place: mandatory psychiatric
treatment; mandatory addiction treatment; mandatory psychosocial treatment;
prohibition to perform duties or activities; ban on driving a motor vehicle; pro-
hibition of approaching, harassing and stalking; Internet access ban; removal
from the joint household; protective supervision after the full execution of the
prison sentence. From a practical point of view, the application of each of these
measures is not equally effective, so some of them are highly criticised. For
some of the measures, it is even emphasised that they have not been applied in
practice at all, because it is not clear who and when is to impose them.?

In addition to what has been described, the institute of confiscation
of property benefits will also be mentioned. Although it does not represent
a criminal sanction stricto sensu, confiscation of property benefits also (sig-
nificantly) affects the perpetrator of a crime and creates a certain general
preventive message, and in this sense it also has a corresponding impact on
the social environment.?” One of the fundamental principles of Croatian crimi-
nal law is the principle of confiscation of property benefits, which states that
no one can retain property benefits obtained through a criminal offence (Art.
5 CC/11). In this way, the rule is proclaimed according to which no one can

3 Cf. Mr¢ela, M., Vuleti¢, 1. (2021). Komentar Kaznenog zakona — op¢i dio. Liber-
tin naklada, Rijeka, 421.

26 For example, Vuleti¢, 1., Salitrezi¢, A., Sajter, I. (2021). Osvrt na za$titni nadzor
po punom izvrSenju kazne zatvora — uz kriticizam i skepticizam. Croatian Annual of Crimi-
nal Sciences and Practice, vol. 28, no. 2, 551-567.

27 Mamak, K. et al. (2022). Should gains from criminal knowledge be forfeited?,
Crime, Law and Social Change, vol. 77, no. 3, 305.
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get rich through criminal acts. That is why confiscation of property benefits is
always a mandatory part of a conviction or a verdict that determines the com-
mission of an offence in a state of legal insanity. It is also prescribed that the
confiscation of property benefit cannot become statute-barred (Art. 85, para.
4, CC/11). “Ordinary” confiscation (Art. 77 CC/11) differs from the so-called
extended confiscation of property benefits (Art. 78 CC/11). The latter applies
only to acts within the jurisdiction of the Office for the Suppression of Corrup-
tion and Organized Crime, and with it, the burden of proving the legality of the
origin of the property is shifted to the accused, and the circle of persons from
whom the benefit can be confiscated is considerably wider.?

ON THE SELECTED TOPICS OF THE SPECIAL PART

If the special part of CC/11 is observed, it can be concluded that Croatian
criminal law follows international trends, regularly implementing international
legal standards in its national criminal legislation.” The special part consists
of as many as twenty-six chapters and a total of nearly three hundred criminal
offences. Criminal offences are classified according to the criterion of pro-
tected legal property, and in this regard, many changes have been made in
relation to CC/97. Some completely new chapters were also introduced, with
the purpose of emphasising and strengthening the protection of certain legal
assets or vulnerable groups.

Thus, we can mention the enhanced protection of children from sexual
abuse, which was implemented by introducing a new chapter (Chapter XVII:
Criminal acts of sexual abuse and exploitation of a child), modelled accord-
ing to the standards of the Council of Europe Convention on the Protection of
Children Against Sexual Exploitation and Sexual Abuse.*® The age limit for
voluntarily entering into sexual relations was raised from the previous 14 to 15
years of age, which made Croatian criminal law in this matter one of the strict-
est laws within the framework of the Council of Europe. The criminalization
of misconceptions about the victim’s age was also introduced, which made
negligence punishable as well.

% In more detail, Roksandi¢ Vidlicka, S., Samota Galjer, M.(2015). Politicko-
gospodarski kriminalitet i proSireno oduzimanje imovinske koristi: Quo vadis, Hrvatska?.
Croatian Annual of Criminal Law and Practice, vol. 22, no. 2, 523-557.

2 Turkovi¢, K. et al. (2013). Komentar Kaznenog zakona. Zagreb: Narodne novine,
4-7.

30 Ibid.
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Criminal offenses against sexual freedom are also treated more strictly
(Chapter XVI), where the English Sexual Offense Act of 2003 served as a
model.*! The criminalization of misconceptions about the victim’s age was also
introduced and situations were defined in which it is to be assumed that there
was no consent of the victim, so the burden of proof shifted to the accused.
Some forms of rape previously unknown to Croatian law were also introduced,
such as the so-called rape by deception. With these changes, Croatian law
significantly deviated from the German and Swiss models and came closer to
the common law legal tradition, which is why the legislator found himself the
target of multiple and justified scientific criticisms.* In practice, on the other
hand, the controversial new forms of sexual crimes have not yet been widely
applied in courts.

Croatian criminal law has adopted a position of zero tolerance towards
corruption, envisaging relatively strict punishments for this harmful social
phenomenon. CC/11 does not envisage a separate chapter in which all crimi-
nal offences related to corruption would be comprehensively regulated, rather
they are placed in different chapters. The most important of them, which are
most often encountered in case law, are criminal offences against official duty
(Chapter XXVIIIL.), such as abuse of position and authority (Art. 291 CC/11),
accepting bribes (Art. 293 CC/11), paying bribes (Art. 294 CC/11) and influ-
ence trading (Art. 295 CC/11). In Croatian criminal law, the concept of bribery
is defined very broadly, in such a way that it refers to

“..any gratuitous reward, gift or other pecuniary or non-pecuniary benefit,
regardless of value” (Art. 87, paragraph 23, CC/11).

This means that even small values can be interpreted as a bribe in certain
circumstances. Thus, the Croatian courts consider, e.g., that giving a wristwatch
is a bribe, regardless of its insignificant market value,* that HRK 400 (approx.
EUR 50) is a bribe, sufficient for a prison sentence (not probation),* etc.

Enhanced protection of more vulnerable social categories is also
expressed through special chapters of criminal offences that protect labour and
social rights (Chapter XII) as well as marriage, family and children (Chapter

31 Turkovié, K. et al. (2013). Komentar Kaznenog zakona, Zagreb: Narodne novine,
206.

32 For example, Rittossa, D., Martinovi¢, I. (2014). Spolni odnosaj bez pristanka i
silovanje — teroijski i prakticni problemi. Croatian Annual of Criminal Law and Practice,
vol. 21, no. 2, 509-548. For an analysis of the situation in practice and the need for such
a drastic expansion of the penal zone, see Mrcela, M., Vuleti¢, 1., Livazovi¢, G. (2020).
Negligent Rape in Croatian Criminal Law: Was the Legal Reform Necessary?. Review of
Central and East European Law, vol. 45, no. 1, 126-160.

3 SCRC, T Kz 324/2008.

3#* SCRC, I Kz 174/2007.
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XVIII). A characteristic of the Croatian legislator is the creation of special
criminal offences for different situations. As an example, one can consider
protecting people’s health against negligent doctors and medical interventions:
while in most countries of Western Europe this legal good is protected by gen-
eral criminal offences against life and body,* in the Republic of Croatia, a
special criminal offence of negligent treatment is provided (Art. 181 CC /11).%¢
Despite this, the analysis of the situation in practice shows that the majority
of criminal reports for this offence end in rejection and that there are very few
criminal proceedings and convictions,*” so the question arises as to how effec-
tive and purposeful this legal solution is.

That and many other examples, in the author’s opinion, speak of the
over-normation of the Croatian criminal substantive legislation. This phenom-
enon is partly understandable, if we take into account that the Republic of
Croatia relatively recently went through the process of joining the EU, as a
result of which it had to harmonise its regulations with the European legal
acquis. However, as it was pointed out in the introduction, a kind of culture of
frequent changes in criminal legislation has developed, which is a phenomenon
that definitely prevents consistent interpretation and the development of stable
practice. The author is of the opinion that the creation of numerous criminal
acts, some of which have never been applied in case law, is an unnecessary
intellectual effort that, on the one hand, leads to the incomprehensibility of
regulations, while on the other, it does not contribute to the proclaimed social
tasks and purpose of criminal law.

CONCLUDING CONSIDERATIONS

The paper offers a short and concise presentation of the main determi-
nants of Croatian substantive criminal law. By showing the most important
features of its general part, the system of criminal sanctions and the special
part, the author wanted to indirectly give an impression of Croatian criminal
law as the last defence of the society’s security.

Based on the abovementioned, the author considers it justified to con-
clude that Croatian criminal law has undeniably been following contemporary

3 For the regulation of medical malpractice in comparative law, see Pichler, D.,
Vuleti¢, 1. (2020). Gradanskopravni i kaznenopravni aspekti pogresaka u medicini. Osijek:
Faculty of Law Osijek, 66-78.

3¢ It should be noted here that a similar solution exists in most other former Yugo-
slavia countries.

37 Pichler, D., Vuleti¢, 1. (2020). Op. cit., 85.
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European and international legal standards. This is manifested through regular
changes in legislation and its alignment with the requirements of international
conventions, EU and EC acts and ECtHR practice. However, in an effort to
follow modern standards, the Croatian legislator sometimes “gets lost” because
he accepts standards that are not in accordance with the domestic criminal law
tradition, so he reaches for solutions that are neither expedient nor necessary.
In such circumstances, it is clear that neither theory nor practice offers appro-
priate interpretations, so it happens that legal gaps are created or that certain
provisions are generally not applied.

In practice, an acute problem is the length of criminal proceedings. It
should be emphasised here that the objection against the long duration of pro-
ceedings cannot be made against the system in principle and in general — since
many proceedings end in a relatively short period of time — also, there are
many objective reasons that explain the longer duration of the proceedings
(such as an insufficient number of judges, weak infrastructure, a large volume
of files and relatively broad defence possibilities for delaying the procedure).
Despite this, the problem of the duration of the proceedings, and occasionally
the inconsistent sanctioning policy, lead to a weakening of public trust in the
judiciary, which weakens the task and purpose of criminal law in society. In
this context, we believe that Croatian criminal law, if viewed as an instrument
of environmental protection, is in a very similar position and faces the same
problems as most other criminal law systems in the territory of the former
Yugoslavia.
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YJIAHOBA, KA0 U CBHX OCTAJUX ClIEMEHATa APYIITBA Jla CTBOPE PEallHy IIAHCY
3a Oyayhe reHepanyje, kako OW KHUBEIH y 3IPABOM OKPYXKEHY, KOje MOXe Ja
00e30e1 aJeKBaTHY E€r3uCTEHIMjy 4oBeka.® [IpaBHa 3ainThTa MPUPOJE CE Y

' Ben-Belgacem, A. (2019). A természetben nincs ingyen ebéd. Ugyészek Lapja,
2019/2. szam.

* Farkas Csamang, E. et al. (2014). Kérnyezetjogi szabdlyozdsok: Egyetemi jegyzet.
Szegedi Tudomanyegyetem Allam-és Jogtudomanyi Kar. Szegedi Tudomanyegyetem Al-
lam- és Jogtudomanyi Kar: JATE Press.

3 Kéhalmi, L. (2010). A kornyezet védelme a magyar biintetéjogban. Doktori (PhD)
értekezés, Pécs.

4 Hager, T. (2016). A kornyezet alkotmanyos és biintetdjogi védelme, kiilonds tekin-
tettel a vizek élovilaganak oltalmara. BUNTETOJOGI SZEMLE, 1-2, 27-37.
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OCHOBH MO)KE IOJICJIUTH HA JIBE PeryiaropHe o0IacTH,’ He caMo y OJHOCY Ha
mahapcky, Beh u y ogHOCY Ha Mel)yHapoIHy perysaTtuBy: Ja 3allTHTH oapeheHa
MOZIpyYja ¥ CTAHHUINTA W [1a 3AlITUTH [0jeIMHE BPCTE JUBJBUX KHBOTHHA, KO
U 1ojeqiuHe OHIbHE BpCTE.

Y 0BOj CTynHju MOCEOHO CE HCIHUTYje CHCTEM 3aKOHCKE PETyIIaTHBE KOjOM
ce 00e30ehyje 3amTUTa MOjeIUMHUX KUBOTHICKUX U OMIJbHUX BpCTa Kao JI€0
IpaBa 3allITUTE XXHBOTHE CpenuHe. TeKo Jla JaHac IOCTOjH MPAaBHU CUCTEM
KOjU KPUBHYHO MPABO HE CMATpPa jeJHUM O] MOTYhHX MHCTpyMEHAra 3allTUTe
KMBOTHE CpeJiHe, ¢ 003UpOM Ha MHTEPAMCIUILUIMHAPHOCT U CBEOOYXBAaTHOCT
SKOJIOILIKOT IpaBa Kao obyacty npasa.® BehinHa MeljyHaponHuX KOHBeHIMja He
npeasuba na yroBopom npeasul)eHa MmoHamama, Ip>KaBe HOTIHCHALE KaXKmba-
Bajy KpUBUYHUM CaHKIHjama. To MOT'y OWTH U aIMUHUCTPATUBHE CaHKIIU]E UITH
MpeKpInaju,’ OAHOCHO, MOYUHHOILY CEe HE M3PHUE Y CBAKOj CHTYAIlUji KPUBHUYHA
cankija. MiMruiemMenTanyja u npuMeHa MeljyHapoJHHX MpaBuia y noMahem
[paBy je 3aj1aTaK cBake Japxkase. JIpyro je muTame [a Ju Jp)KaBa HIIp. KPIICHEe
ozfipenaba KOHBCHIMjE KaXibaBa KPHUBUYHOIPABHUM CpeACTBUMA. KPUBHYHO
[IPaBO jecTe CYMTHHCKO, alli HEe M JOBOJFHO CPEACTBO 3a 3aITUTY KHBOTHE
cpenune. JlpkaBa koja ceOe Ha3WBa IPABHOM MOXE KOPHUCTHTH KPUBUYHO
[IPaBO CaMoO Kao IOCIE/Ee CPEeJCTBO y OONACTH 3aIUTHTE JKHBOTHE CPEANHE.
Msoro edukacHHje CPEICTBO 3a 3AIUTHTY KHUBOTHE CPEIUHE O] 3aKOHA jeCTe
pa3BUjame CBECTU U IPABIIHOT MIPUCTYIIA IPEeMa JKUBOTHOj CPEIUHH.

E®EKTUBHU MABAPCKHN KPUBUYHOIIPABHU TTPOITUCHU
1 MMPOIINCHU O 3AIITUTHU TPUPOAE

HoBu YcraB Mahapcke MITUTH )XKWBOTHY CPEIMHY M TIPUPOAY HA BHIIEM
HUBOy Oymyhwm nma ce paHuju YcTaB CIPOBOIMO CaMO Ha IEKIAPaTUBHOM
HuBoy®. YV HOBOM VYcTaBy ce HaBOAM Ja je Ay)KHOCT maljapckor Hapoma 1a
MaXXJbUBO KOPUCTU MPHUPOJHE Pecypce, Kako OM 3alTHTHO YCIOBE >KUBOTA
Oynyhux renepanuja. YcraB Mahapcke kaxe:

5 Sziebig, O. J. (2021). Vadvilag végveszélyben: A vadvilaggal kapcsolatos biinteten-
dé cselekmények nemzetkézi és unios jogi vonatkozdsai. Polay.

¢ Molnér, T. (2017). A kérnyezet biintetéjogi védelme. Miskolci Egyetem AJK.
Szakdolgozat.

7 Cho, B.-S. (2000). Emergence of an International Environmental Criminal
Law?. UCLA Journal of Environmental Law and Policy, 19 (1). https://doi. org/10. 5070/
L5191019216

8 Antal, A. (2011). Az Gj Alaptorvény kornyezetvédelmi filozofidja. Kozjogi Szemle,
4,43-51.
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»--.CHOCHIMO OJIFOBOPHOCT 3a CBOj¢ MOTOMKE, CTOra OPHKJbUBUM KopHIThemem
HAIIMX MaTepHjalHUX, HHTEICKTYalIHIX U IPHPOJHAX pecypca 4yBaMo ycCIoBe
JKHBOTA 3a Hajosazehe reHeparmje™.

[Topen Tora, unan I1) moceOHO Harnamasa 3Ha4aj OUOJIONIKE PA3HOBPCHOCTH:

»s--. IPUPOITHU PECYPCH, TIOCEOHO IMOJHONPHUBPETHO 3EMIBHIITE, IIyME H BOIHU
pecypcu, OHONOIIKA PAa3HOBPCHOCT, MOCEOHE ayTOXTOHE OMJbHE W KMBOTHH:-
CKe BpCTE, Ka0 W KYJITypHE BPEIHOCTH Cy 3ajelHHYKO Haciehe Haiuje, yuja
j€ 3alTHTa, O/IpiKaBamke U OuyBame 3a Oymyhe reHeparije MyKHOCT JpKaBe U
CBUX Hac.*

VY norneny ®HUBOTHE CPEIMHE U 3alUTUTE MPHUPoJe NOTpeOHO je ucrahu
yradn XX u XXI YcraBa, y KojeM ce C jeJHE CTpaHe IMporyaiiaBa npaBo Ha
(U3MYKO U TICUXWYKO 37[paBJbe, KOje ce OCTBapyje, u3Mely ocTaior, 3alITHTOM
31paBe )KMBOTHE CpeMHe, a ca Apyre cTpaHe ce popmynuire obaBesa penapa-
[Hje y OMHOCY Ha MOHAIama Koja ITEeTe XKUBOTHO] CPeIHHH.’

Mdiman XX: 1) CBako uMa mpaBo Ha (PU3MYKO M TCHXHYKO 3IpPaBIBE.
2) IlpaBa u3 craBa 1) Mahapcka mocneiyje o6e30ehuBameM MOJbOTPUBpPEIEC
0e3 reHeTCKu MoAM(UKOBaHUX OpraHu3ama, o0e30ehuBamemM npucTyna 31paBoj
XpaHU U BOJM 32 uhie, OpraHN30BamkbeM 3allITUTE Ha Paly, OAPKABAKEM CIIopTa
1 pefoBHE (U3MUKE aKTUBHOCTH M 00e30ehnBameM 3aIITHTE )KUBOTHE CPEIUHE.

Unan XXI: 1) Mahapcka npenosHaje u norsphyje cBaumje mpaBo Ha
31paBy JKUBOTHY cperuny. 2) Ko nmpoy3pokyje MTeTy )KHUBOTHOj CPEIUHH TyKaH
je ma je OOHOBM WJIM CHOCH TpPOIIKOBE CaHAIMje, KaKo jeé TO 3aKOHOM ojpe-
heno. 3) 3abpameH je yBo3 3arahyjyher ornana Ha Tepuropujy Mabhapcke pagu
ojiarama.“

INormaBibe XXIII 3akona Il Kpusuunor 3axonuxa uz 2012. ropune
perynuiie ,KpUBHYHA Jiela MPOTUB XUBOTHE cpeaumHe u mpupoae”. OBuM
3ace0HUM IOIIaBJ/bEM 3aKOHOMAABAIl I'a je MOTIIYHO OJBOJHO OJf YMHEEHUUHOT
CTama NPOTHB jaBHOI 3[paBiba, OAHOCHO IMOTIYHHM DPacKHJOM ca J0caja-
IIFOM PEryJaTHBHOM TEXHHKOM CTBOPHO je ayTOHOMHY 3aIUTHTY INPHPOJE
u xkuBoTHe cpenune.'® ITorpeda 3a OBOM perylaTMBHOM TEXHHKOM je BHIIE
MmyTa M3paKeHa y MpaBHOj JuTeparypu.'! UnmeHHYHa cTama Cy: IITeTa I10
KHUBOTHY CPEIUHY, OIITEheme NPUPOE, OKPYTHOCT IMpeMa KUBOTHEHAMA, KPU-
BOJIOB, KPHBOJIOB pu0a, OPraHU30BamkE UIIETAIHUX OOPOU )KUBOTUHA, KPILICHE

° Polt, P. (2014). A kornyezet és természet elleni biincselekmények. In P. Polt
(Szerk.), Uj Btk. Kommentdr: Frissités az elsé kiaddshoz. Nemzeti Kozszolgalati és Tan-
konyv Kiado.

10 K6halmi, L. (2017). A kornyezet és a természet elleni biincselekmények. In A ne-
gyedik magyar biintetékodex (o. 327-341). MTA Tarsadalomtudomanyi Kutatokézpont.

1 Gorgényi, 1. (2002). A kornyezetvédelmi biintetdjog aktualis fejleményei Eurdpa-
ban. Beliigyi Szemle, 10, 39-50.
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MPOITHCa yIpaBibamka OTIIAJI0M, 3JI0yIOTpeda CyICTaHIM Koje omTehyjy 030H-
CKH OMOTa4, 3JI0yroTpeda paJioakTHBHHUX CYICTaHIM, 3J0ynoTpeda y Be3u
ca ympaBJbalkbeM HyKICapHHX o0jekara, 3joynorpede y Be3u ca KopuinhemeM
HyKJIeapHe eHepruje. Moke ce YOUUTH Ja TMONIaBJbe CaAPIKU IIUPOKY JIeTe3y
Pa3HOBPCHUX YHE-CHUYHHX CTarba, alld UM j¢ 3ajeIHUYKA KapaKTepUCTUKA J1a
CBE OHE IITUTE )KUBOTHY CPEIMHY, IPUPOJLY WU CBOj€ TOjeJHHAYHE CIICMEHTE.
Tako je, Ha IpUMep, My4YeHEM JKUBOTHA 00yxBalieHO OpraHu30Bake Hileral-
HUX 00pOM KHUBOTHIbA, TOIITO j& UCTH 00jeKaT mpaBHe 3amTure. '

VY TpenyTHO BaxkeheM KpHBHYHOM 3aKOHMKY, KpUBHUHOIIPABHA 3AIITUTA
samrtuheHnx BpcTa y mMehyHapoaHuM yroBopuma u jgomaheM 3aKOHOIABCTBY
dhopmynucana je Ha ciieqehn HauWH:

»242. para. (1) Ko: a) jenmnky crTporo 3amTuHheHOr >XUBOI OpraHH3Ma;
0) jeaMHKy 3alITHNEHUX >XKMBHX OpraHU3Ma WM 3allTHheHMX OWJBHUX WM
’KMBOTHICKUX BPCTa 3HAYajHUX 3a OuyBame npupoie y EBporlickoj yHHjH, [OA
YCIIOBOM J1a 3aj€AHUYKN U3HOC IUXOBE HOBYAHE BPEJHOCTH, Ne(UHUCAH TOCEO-
HHUM 3aKOHMMa, JOCTHXKE HajHIKY BPEAHOCT U3PaKEHY y HOBIY, YCTAHOBJHEHOM
3a [I0jeAUHE CTPOro 3amTuheHe xUBe OpraHu3Me; 11) jeIUHKY KOja MoTHaja Mof
JKHMBE OpraHu3Me Koju cy npensuheHu y anekcuma a) u 0) ypende Casera E3 o
peryiaucamy mpoMera 3alITUTHACHUX JUBJBHX KUBOTHESCKUX M OMJBHHX BPCTa,
HIPOTHBIPABHO CTEKHE, APKH, CTaBJba y MPOMET, yHECE Ha TEPUTOPH]Y 3eMIbE,
U3HECe M3 3eMJbe, TPAHCIOPTYje, Ca HOM TPryje MU je OIITETH I YHHIITH,
Ka)KibaBa Ce 3aTBOPOM JI0 TPHU TOIUHE.

UHBeHNYHO CTamke ce cacToju u3 asa aena. [Ipeu geo (dn. 242) o6e3oe-
hyje 3amTuTy jeAMHKH, TOK APYrd Aeo (wi. 243) mruty noapydje. C 063upom
Ha TeMy HAay4YHOT pajia, UCIUTYjEMO 3aIITHUTY jeIHHKH.

IIpenMeT KpUBMYHOT Jieia je APYLITBEHH MHTEPEC BE3aH 3a 3aIITUTY
JKHBOTHE CPEIMHE U CKOJIOMIKE paBHOTEXe. Omreheme nmpupoae mpeacTaBiba
OKBHPHH T0jaM, IOK KPHUBHYHOIPABHO UYHUILCHUYHO CTAamE TOKPHBAjy IPYTe
npaBHe HopMe.'? OOjexTH 3alITUTe KPUBHYHOT JIeia CYy: jeJMHKE 3aiTHNeHUX
U CTPOTO 3aITHNCHUX BPCTA, WIN JeAMHKE OMJBHUX MM KUBOTHECKUX BPCTa
3HavyajHe y EBporickoj yHHU]jH, y TIOCIIe/Iba JIBa cydaja caMo

»5---KO BPEIHOCT jeJUHKE JOCTUTHE HajMakby HOBUYAHY BPEIHOCT j€IUHKE CTPOIO
3aTUREHOr KUBOI OpraHU3Ma, IPOIKMCaHy IOCEOHUM IIPaBHUM IIpOIHCcUMa™.

Y OKBHpPY KPHBUYHOT 3aKOHA j€ JOHETa ,,lI0CeOHA 3aKOHCKA pPeryiiaTuBa‘
0 TPEHYTHO 3alTHheHUM M CTPOro 3aliTHheHUM OMJBHUM U JKUBOTHHCKUM

12 Polt, P. (2016). A kornyezet és természet elleni biincselekmények. In Polt P.
(Szerk.), A Biintetd Torvénykonyvrél szol6 2012. Evi C. torvény Nagykommentdrja (o. 849—
858). OPTEN Informatikai Kft.

13 Karsai, K. (2020). Nagykommentdr a Biintetd Térvénykinyvrdl sz616 2012. Evi C.
torvenyhez. Wolters Kluwer Kiaddo. Budapest, 441.
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BpcTama, o crporo 3amTuhennm nehnHama, ka0 U 0 OWJBHUM U KHUBOTHb-
CKUM BpCTaMa Koje Cy 0CeOHO 3Ha4YajHE 32 OUyBambe IPUPOJIC Ca CTAHOBUILTA
EBporicke 3ajenHune, oMHOCHO Ypenda MHHHUCTApCTBA 3alTUTE KUBOTHE Cpe-
JIUHE Koja je noHeTa Ha ocHOBy wiana LIII 3akona o 3amTutn mpupoae u3
1996. rognue.

Y npunozuma 1. u 2. Ypenoe HaBeneHe cy 3amTrheHe  cTporo 3amruheHe
JKUBOTHELCKE U OUJbHE BPCTE, KA0 U FHMXOBA HOBYAHA BPETHOCT. MUHHMMAITHA
HOBYaHa BpeaHOCT npenBulena Kpusuunum 3akonukoM je 100.000 mahapckux
¢opuntu (HUF). [lakie, y OHUM cllydajeBUMa KaJia jeé KPUBHUYHO JICIO H3Bp-
IICHO TPOTUB BHIIE 3alITHREHUX jEIMHKH, TOTPEOHO je MPOBEPUTH Y TaOeTH
y aHeKCy, Ja U BPEIHOCT Koja je noOujeHa cabupameM Ha3HAUYCHUX H3HOCA
3a nary Bpcry npenasu 100.000 HUF. [Topen tora, 00jeKTH KpUBHYHOT jaema
Mor'y OWTH jeANHKE Koje Cy HaBeneHe y anekcuMa A u b Ypenoe EY nHa koju ce
no3uBa Kpuuunu 3akonuk. (338/97/EY). YV oBom unany npenBul)eHa jeTuHKA
JKHBOT OpraHu3Ma je:

,»4) CBaka pa3BojHa (a3za, 0OJHK U CTame jeJIMHKE KUBOT OPraHU3Ma,
0) jeIMHKA CTBOPEHA YKPIITAKEM )KUBUX OpraHU3ama,
11) ICPUBAT jeTUHKE )KMBOT OPraHU3Ma, IOJ] KOJUM Ce MOJ[pa3syMeBa MPTBO
Ouhe, Ka0 U OMJIO KOJH HETOB JICO WIIM JICO JeJIMHKE KMBOT OpraHuM3Ma, Kao U
MNpoOU3BOAM HWJIM Hpenaparu KOjI/I Cy HalpaBJbCHU OJ HABCACHUX HIN HHUXOB
cacTojak.”

[IporuBnpaBHE paame cy: HE3aKOHHTO HabaBJbame, MOCENOBabEe, CTa-
BJbalb€ Yy IPOMET, yBO3 Ha TEPUTOPUjY 3e€MJbE, M3BO3, TPAH3UT KPO3 IbY,
TproBHHa, ouITeheme, yHUIITaBabe.

HabaBmame je y3umame y mocen, 6e3 003mupa J1a JIn ce BPIIN TEPETHO
Wi OeCTepeTHo, Kao | J1a JIK ce BPIIH 3a cede WK 3a HEeKor JIpyror. Jlpxarme
3HAYM [OCEA0BAKE HA JYKH BpeMeHcku neproj. CTaBibambe y IPOMET HOIpa-
3yMeBa CBE pajibe Koje y3pOKyjy Ja MpeaMeT NMPOTHBIIpaBHE pajme jrohe 10
apyre ocobe WiaH APYrux Jeyad.'* YBO3, M3BO3 M TPAHCIOPT KPO3 3EMJBY CY
MMOTYNHOBH WJICTAITHOT MeljyHapoIHOT KpHjyMYaperma JKUBOTHHKA M OWJbaka.
ITo mpaBuily, OBUM pajibaMa MPETXO/e MPETXOJHE Pajbe U3Bpiicwka (Haba-
BJbaME, IOCEIOBAE M CJI.) K MOTY C€ YTBPJHUTH CaMO aKO IPETXOJHE Pajibe
HHUCY IPOTUBIPABHE, OHOCHO MpeMa Mel)yHapOaHNM U HAlMOHAJIHUM MpPaBU-
TUMa TIOYMHUIIAI] UMa OroBapajyhy J03Boily 3a HaOaBJhatkhe W MOCEAOBAHE
3amTHNeHNX JKUBOTUELCKHUX HITH OMJBHHUX TIPUMEpPAKa, alld HE U 33 lbUXOB YBO3,
W3BO3 WJIM TpaH3uT. [IpoTHBIIpaBHE pajilbe Ce OCTBAPY]Y IPETACKOM JIPXKABHE
rpaHune. TpFOBI/IHa noAapasymeBa Ja nmoduHuial peaJoBHO W Yy BUIIIC HaBpaTa
TUCTpHOynpa TpeaMeTe KPUBHYHOT Jefla Kpo3 KYNMOBHHY W IIPONAjy, pann

14 Karsai, K. (2020). Nagykommentdr a Biintetd Torvénykonyvrdl szolé 2012. Evi C.
torvényhez. Wolters Kluwer Kiadd. Budapest, 441..
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CTHIIaFba HOBYAHE JOOWTH HIIM YYECTBYj€ Y EBHUXOBO] MUCTpUOymmju. Otire-
heme je pamma Koja HE YHHUIITAaBa KUBH OpraHH3aM, ali My HAHOCH 3HA4YajHy
LITETy. YHUIITABAKE j€ padba Koja JUPEKTHO PEe3yaTHPa MPECTaHKOM BUTAI-
HUX (DyHKIIH]ja )KUBOT OpraHu3ma.'’ 3a u3Bpiicke 0Ba [Ba MOCIeIba KPHBHYHA
JieNia moTpedaH je W HacTaHak ojpeleHe Mmocieaurie, oHOCHO IITeTa HaHeTa
MOjeIMHITy WM YHUINTEHE mojequnana. Kao U y ¢cBUM MOCIEIUYHUM KPUBHY-
HUM JICJTIMa 1 OBJIC j& HEOIIXO/IHO [T0CTOjamhe Y3pouHe Be3e uzmely mocieaunie
U IpeiMeTa KPUBUYIHOT Jelia.

OCHOBHH 00JIMK KPUBUYHOT JIeJIa MOYKE C€ M3BPIINTH CaMO Ca YMHIIJba-
jeM. CBECHOCT MoOpa IOCTOjaT! y MOIVICAY ABE CTBApH: C jeJHE CTpaHe Mopa
Ce 3HATU Ja je IpeIMeT KPUBUYHOT 1ena mox mehyHapogHoMm wmiau agoMahom
3alITUTOM, C JPyre CTpaHe MOpa Ce 3HATU 3a MPOTUBIPABHOCT JENa, OTHO-
CHO KOje JI03BOJIe Cy MmoTpeOHe (yBO3He, TpaH3uTHe). Ha mpumep, y Ynpasu
aepoIpOMCKe TIONHIIMjEe y HEKOJUKO ClydajeBa MOYMHHIIAI j& IT0CEI0BA0
CITES u3B03HY 03BONY 32 jeIMHKY WIH ICH JACPHUBAT, MeyTUM, HUjEe HMaO
yBO3HY J03Boiy. Ty ce jaBuna ,,3a0:1ya* Kao pas3ior 3a HCKJbYUYeHhe KPUBHUUHE
OJI'TOBOPHOCTH, WITO jeé OpraHuMa KOjU CIPOBOJIE 3aKOH IMOCTaBWIIO 0e30poj
MpakTUYHUX ToTemkoha. TUMMYHO, TIpakca HHje YjeAHAYCHA y TOTeay Ha
TO KajJa y IMOjeIUHAaYHUM CIy4dajeBHMa IOCTOju 3abmyna. Jom Behu mpobiem
j€ YTBpAMTHU KOju Aeo 3abmyxae je ox Beher 3Hauaja: yMmbeHUYHA 3a0iyaa UIu
3a0imyaa o APYITBEHO] ONMACHOCTH.

KomeHTap KpHBHYHOT 3aKOHMKA'® Cajp)Kd KOHKPETHE MPUMEpPE OCTBa-
perba PENICBAaHTHUX YHECHUYHUX 3a0Iya:

»---DCIICBAaHTHA YHMELCHHYHA 3a0ilyna HacTaje ako y4YMHIUIAL[ HE IMPEro3Ha aa
MPUMEPAK Y we208om iflocedy (WM HCH JICPUBAT) #pelciliasnsa 3auiniuheno
000po, OH MOXKE MHUCIIMTH JIa je TO TIpe CBera npuMepak HezamTuheHe Bpere, na
Ha MPUMEP, MOXKE MUCIIMTH Jia ce paau o hypehem jajeTy, a Koj mera ce 3arnpaBo
Hanma3u 3amTtuheHo jaje amuraropa. 3a0myne y OKBHpHUMa KPHUBHYHOIIPABHOT
3aKOHOJABCTBA MOTY C€ OLICHHTH Kao 3a0iyse 0 JPYIITBEHO] OIMACHOCTH, Y3H-
Majyhu y 003up Koja ce ca3Hama O4eKyjy O YUMHHOIA Ka0 M OKOJIHOCTHU KOje
Ce OZIHOCE Ha M3BpLICHE KPUBUYHOT Jeia. Ha mpuMep Kaja MOYMHUIAL HUje HU
3HA0 J1a TIOCTOjU MeljyHapoHa 3aIUTHTa JUBJBHUX JKHBOTHA M OMIbaKa.™

VYV konkperHom ciyuajy (KpuBuuna pesusmja ciydajeBa (KPC) II.
360/2007/5) BpXoBHH €y je ONTYKESHOT 0CIIO00IMO Ha OCHOBY 3a0JyJie O Ipy-
IITBEHO] OIIACHOCTHU. Y MPEIMETHOM CIIy4ajy je MPOTHUB MOYHMHUOLA IOKPCHYT
KPUBHYHH IOCTYIAK jep je Y jeIHO] aMepUYKO] CYBEHUPHUIH KYIHO IJIaBy
ajnuraropa, Kojy je 0e3 moTpeOHHMX J03BoJia YHEO Ha Tepuropujy Mahapcke.

15 Karsai, K. (2020). Nagykommentdr a Biintet6 Torvénykényvrdl sz616 2012. Evi C.
torvényhez. Wolters Kluwer Kiadd. Budapest.

1 Ibid.
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PeneBanTHY perymaTuBy je TeKe NMPETO3HATH O APYTHX JIAKO IMPETO3HATIHU-
BUX 3aKOHCKHUX perynaTuBa. [IpaBHU MpOMICH KOju ce OZHOCE Ha 3amTuhene,
cTporo 3amrtuheHe Wi MehyHapomHHM yroBopuMma mpenBuleHe OMIBHE U
JKUBOTHIGCKE BpcTe (TIpolleC M3AaBarmsa JIO3BOJE) Cy TEIIKO pPa3yMJBHBH, TE
MOTY 3aXTEBaTH CTPYYHOCT U IMPaBHY EKCIIEPTHU3Y, AOK Ce, ca JApyre CTpaHe,
nucTa 3abpaHa cranHo Mewa. OKpUBJbEHN HHUje OMO CIIpeMaH Ha MpHUOaBIbamke
OMII0 KaKBHUX JI03BOJIA PaJid yBO3a IMIPEIMETHE CTBApH, KOjy j€ KYIIHO Y jaBHO],
neranHoj mponaBHunu. O 3aMOCICHUX y OpraHuMa 3a CrpoBolerme 3akoHa
U CIIy’)KOEHHKa Ce OueKyje TauHO I03HABAWkE YNPAaBHOT 3aKOHOJAaBCTBAa. Ha
OCHOBY CBera HaBEJICHOT, cTaB BpxoBHOT cyaa je OHO Ja je M3BpIIMIIall HMao
BaJhbaHE Pa3JIore Aa MPETIOCTaBH Ja HEroBO JIENO HUje OMAacHO IO APYIITBO,
Ta je HeroBa KpUBHIA NCKIJbYUCHA HA OCHOBY 3a0iyJie O JpYIITBEHO] OMACHO-
ctu (Bpxosuu cyn KPC. II. 360/2007/5). Kao xoHTpampumep CIyxu ciydaj y
KOME je KpIMHUHAJIAI] Yy HHOCTPAHCTBY MPHUIIMKOM JIOBAa yOHO CHBOT ByKa, T€ je
XTE€O JIa EerOBY KOXKY M J00amy yHece y 3eMiby. Cyq Ta je mporiacuo KpuBUM
1 00pa3IoKKo JIa ce y OBOM Clyuajy 3a0iya He MOXKe y3eTH Kao pasjior 3a
UCKJbYUCHe KPUBHYHE OATOBOPHOCTH. [Ipema o0pasnokermny, H3BPIIIIIAL] KOjI
ce 0aBM JIOBOM HE MOXE TBPJMTH Ja HHje OO YIO3HAT ca 3aKOHCKHM YCJIO-
BHMa KOjU Ta 00aBe3yjy, TO jecT 1a je moTpebHo na nperxomano nobuje CITES
JI03BOJIY 3a yBO3 Ipenapara CHBOT ByKa Ha TepUTOpHjy EBporicke 3ajeqHuie,
Te je crora KpuB camo 3a Hemaxmy (Bpxosuu cym KPC. III. 843/2008/5.
843/2008/5). Cyn je yTBpAMO W KPHBHILY HMOYMHHUOIA KOjU je mpeko Mabhap-
CKe MPOKPHjyMUapuo MpTBE 3amTuheHe )KUBOTUE-CKEe Bpcre. [loumHmnan je
TBpAMO 11a je Ouo y 3abiynu tBpAehu na je mpeBo3uo poOy y mehyHapogHom
MIPOMETY U JIa HUje 3HA0 3a MOPEKIIO PoOe KOjy MPEeBO3H.
VY cyzackoj mpecyau AeTajbHO je 00jallmbeHo Ja:

» KeHeBckoM KoHBeHIMjoM 0 MeljyHapOZHOM IPyMCKOM IpEeBO3y pode,
koja je monera 19. maja 1956. roaune (a xoja je npornamieHa: Ypeaoom Op. 3 u3
1971. o mMehyHapogHOM ApyMCKOM IpeBo3y pole; mo caomutery KoHBeHLUje
o 19. maja 2011. ronune; CMR koHBeHIM]ja) y ckiIany ca 4i. 8. T. 1, IpeBO3HUK
je Iy)aH Jia MpOBepH TAaYHOCT I0JIaTaka YHECEHHX y TOBAPHH JIUCT y TOIIETY
Opoja, O3HaKe W CepUjcKOr Opoja pode TMPHIMKOM Mpey3uMama pobe, Kao H
n3mien pode U CroJballliber CTamba ambanaxe pode, Te Ja, YKOJIHKO HUje MOTao
Jla TIPOBEPH CIIOJBHO CTame ambanaxe pode, OMHOCHO came pode, 1 CAaMUM TUM
HHUje MOTa0 Jia UCIIYHH yCIIOBE caJip:kaHe y 4. §, He ociiobalja mpeBo3HHUKA Off
OJITOBOPHOCTH, jep j€ TO UCKJbYUMBO MUTAKE OPraHU3allKje MpeBo3a Koje MmpeBo-
3HHK MOpa JIa PEIH y CKJIaay ca OKOIHOCTHMA JaTe cuTyarmje. !

7EBD2017. B. 8.
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Keanughuxosanu cnyuajesu:

,»(2) Kaznom 3aTBOpa o1 jeaHe 0 MeT ToAuHa, aKko je omreheme npupose
MPOY3POKOBAIO YHHIITEHC jEJINHKH JXHBOT OpraHM3Ma y TOJHUKO] MepH, a) Ja,
y ciaydajy craBa 1), Tauke a) mwiu 0) KOMOMHOBaHHM 30Mp HOBYAHE BPEIHOCTH
JeIMHKHM YHUIITEHOT )KUBOT OpTraHH3Ma yTBpheH MoCeOHHM 3aKOHMUMA JTOCTHKE
JIBOCTPYKO Belly HOBYaHY BPEAHOCT yTBphEHY 3a jelIUHKE CTPOTO 3allTHiEeHHX
JKUBUX OpraHu3ama, 0) KOju y Ciiydajy cTaBa 1) Tauke I) yrpokaBajy OncCTaHaKk
TMOMyJIallkje KUBOT OpraHu3ma.

VY KBaJIM(PUKOBAHOM CIIY4ajy, C JeJIHE CTPaHe, U3BPIIUJIAIl MOpa Ja Mpoy-
3pOKYje YHHIITABakE )KUBUX OpTaHU3aMa, a ca JIpyre MoTpeOHO je 1a HoBUaHA
BPEIHOCT YMPJIMX jEIUHKH JOCTUTHE JBOCTPYKO Belly BPEAHOCT O OHE Koja
je HaBesieHa y oceOHOM 3akoHy. Kajia ce paju o )XMBOTHEaMa, Taj U3HOC je
1.000.000 HUF, ogHOCHO 30Mp HOBUAHE BPEIHOCTH YHUIITCHUX JSTUHKH MOpa
outu Behu o Tor M3HOCA, JOK Yy ciyyajy Ouspaka rie je mpeaBuleHu H3HOC
250.000 HUF, mopa Outu Behu ogaocHo mopa 6utu Behu ox 500.000 HUF. ¥V
KBUTM(DUKOBAHOM CIIY4a]y 3aKOH KaXKihaBa M HeXar.

K/bYYHE MEBYHAPOJHE KOHBEHIIUJE
KOJE OBE3BEDBYJY 3AIITUTY
JAUB/BbUX KUBOTUBCKHUX U BU/bHUX BPCTA

CITES koHBeHUHja

KonBeH1njy, ka0 MyATHIIaTEpaIHU YTOBOP KOjH perynuiie MehyHaponHy
TpProBuny, notnucane cy 183 npxkase, a noganu caapsxe oko 35.000 KUBOTHH-
CKuX M OWJbHHX Bpcra. Y Malapckoj je mpBoOUTHO o0jaBibeHa 1986. romune
16. ypenboom ca cHarom 3akoHa, HakoH dera je 2003. romure XXXII 3ako-
HOM HMMILJIEMEHTUpaHa y Baxkehe mHTEepHO npaBo. CBUM BpcTaMa HaBEIECHUM
y pomamuma obe3behyje ce 3amTuTa Tako IITO CE€ WM MOTIIYHO 3a0pamyje
tpropuHa uctuM (Jlomarak 1), unm ce TproBuHa HUMa Be3yje 3a J03BOJIE U
kBote ([lomarak II), wmu TproBuny y oapehenum 3emibama 3abpamyje (lona-
tak III). KouBeHIMja He perynuile caMo TPrOBUHY JKUBUM IpuMepIuMa, Beh
OHa MMOKPHBA TPTOBHHY MPTBUM KHBOTHEaMa, NpenapaTiMa HalpaBJbEHUM OJ1
BUX, YKPACHUM TIPEeIMETHMa, Kao M JepHuBaTuMa (Kao IITO Cy FHHUXOBa KOXKa,
KOCTH, AeJ0BH Tena uti.). CxomHo ToMe, lonarak I oGyxBara oHe BpcTe KojuMa
MIPEeTH U3YMUPAE, jep Y AUBJBHHU )KUBH CBEra HEKOJIHMKO CTOTHHA WM Mambe
IprMepaka OBHUX BpCTa.

Bpcre naBenene y [omarky Il HUCY OUPEKTHO yrpOXKeHE OJ H3yMH-
pama anu, 1a 61 ce oApxao BUXOB noctojehu 6poj, MOTPeOHO je OrpaHudYUTH
HUXOB MIPOMET.
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[Monynamuja Bpcra HaBenenux y Jomarky Il y maroj 3emibm je yrpo-
JKEHa, I1a je 3a peryiaucame npoMera nmorpedHa MeljyHapoaHa 3amrura. Tpeba
HanomeHyTH jaa CITES koHBeHIMja He caapXu HUjEAHY OApealdy KOjoM
moceOHO 3axTeBa MPUMEHY KPUBHUYHUX CaHKIMja O JpKaBa MOTIHCHUIA, Y
CIIy4ajy Ja HEeKo IpeKpu oapende koHBeHnuje. [Ipo moriasibe wiana VIII,
4YHju HA3MB IV1acu ,,Mepe koje Tpeba aa mpeay3umajy cTpaHe, Kaxe caMo Ja
Ip)KaBe MOTY HaMETHYTH ,,0AroBapajyhe mepe” oHMMa Koju Kpiie oxpende
MPUIIHKOM TIOCEI0Babha M TPrOBUHE BpCTaMa HaBeJAeHUM y jpoaiuma.'s Tlopen
TOTra, HarIamaBa ce Jia Jp)KaBe YTOBOPHHUIIE MOpajy jaa oOe30ene koH(pucka-
1Ujy TIpuMepaka BpcTa HaBelAeHuX y Jlomarky u Bpahame TakBUX IpUMepaka
Ip)KaBM M3BO3a. Y CTBApH, y MOTIYHOCTH MPEMyINTa Ap)KaBaMa ja CBOjUM
YHYTpAaIIlbUM 3aKOHHMa OJpeie Mepe MpoTuB mpekpmmmana Konseniyje:
KPUBUYHOIIPAaBHUM WJIH JAPYTHM (TPrOBHHCKOIPABHHUM, TpaljaHCKOIpaBHUM,
uTa.) caHknujama. OBO je KPUTHKOBAHO OJl CTpaHe BWINE ayTopa jep y Haj-
Behem Opojy ciydajeBa WiICTalHy TPrOBHHY BpIEe KPUMHHAIIM KOJU TEXKE
BEJINKO] ITOOWTH, OpraHW30BaHE KPUMHUHAJIHE TIpyIle, MPOTHB KOjHX Tpeda
Ila JeNyjy CIICIMjali30BaHU OPTaHU 3a OTKPUBAKE U CAHKIUOHUCAKE KPH-
BUYHUX Aena.'’

CITES opranuzanuja

Unan XI KouBennumje npeasuba ,,KoHPEPSHIN]y OprKaBa MOTIHCHULA™,
KOja ce Mopa Ca3MBaTH HajMame JIBa IyTa FOMUINILE, alli je Moryhe ca3uBame
U BaHpeaHUX ceqHuna. Ha xondepenuuju je moryhe, usmel)y ocranor, moau-
(GUKOBaTH JIUCTY BPCTa Y MPUIO3UMA, OJHOCHO JOAATH HOBE WM M30pHcaTH
BpCTE KOj€ Cy MPETXOAHO Omiie ykibydeHe y Jlonarke. CBaka MOTIHCHUIIA MOXKE
150 nana npe cegHUIlE NPEUIOKUTH U3MEHE U IonyHe BpeTa y Jomanuma [-11.
3a ycBajame amaHaMaHa notpebHa je aBorpehnHcka BehuHa racosa npucyT-
HUX JIp)KaBa MOTHHCHUIIA Ha KOHPEPEHIUjH, IITO YKIbY4yje caMO OHE KOjU Cy
IJ1acajy 3a WIK IPOTHUB, HE M OHE KOju Ccy Omn y3apxann. CBaka IMOTHHCHAIA
MOJKE 3aTPaXKUTH OJI CEeKpeTapHjara Ja yHece y criucak J{onarka Il one Bpcte
3a KOje cMaTpa Jia je oTpeOHO JIOHETH OJroBapajyily peryiaaruBy y OKBUPY
CBOj€ JYPUCHHKIIH]E.

VY Unany XII npeasuljen je Cekperapujar Koju MUMO MpHUTIpeMe KOH]e-
peHIuje apkaBa MOTIHCHUIA, MPBCHCTBCHO MMa KOOPAMHAIIMOHE 3aIaTKe y
npuMeHn KoHBeHIMje 1 yCBaja pa3inIuTe TOMUIIHE H3BEIITAjC.

18 Sziebig, Orsolya J. (2021). Vadvilag végveszélyben: A vadviliggal kapcsolatos
biintetendd cselekmények nemzetkozi és unios jogi vonatkozasai. Pélay, 120.

19 Sellar, J. M. (2016). Wildlife Crime Case Study, 1-7.
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Unan IX mpenBuba na cBaka MOTHHCHHIIA MOpa Ja OIPEIU jeNaH WIIH
BUIIIE OpraHa yIpaBe OBJIAMNEHUX 3a H3/laBame JI03BOJIA U yBepewma. Y
Malapckoj oBaj 3amatak o06aBba OJiesbemhe 3a ONOUBEP3UTET U OUyBakhe TeHa
yHyTap MuHHCTapCcTBa MOJHOTIPUBPEIE.

BAKERA PEI'YIATUBA EBPOIICKE YHUJE

EBponcka ynwuja, kao umanuna CITES-a, cBojom ypenbom Caseta
338/97/EY perynume melhyHaponHy TPrOBHHY IMBJBMM BpcTama. Ypenda je
BHIIIE ITyTa MemhaHa U JeauMudHo je ycBojuia CITES nponuce, 10K y HEKUM
Clly4ajeBHMa TIOCTaBJba CTPOXKE ycioBe. Ypenba mMma 4eTHpH aHekca: A, B,
C, D. Anekcu A, B u C npubnmxno onroapajy CITES Jlonammma I, 11, 111,
MehyTnm, cagpxke u BpcTe koje Hucy npeasuhene CITES xonsenmujom. To cy
BpCTE Koje Cy 3aluThheHe MHTepHHM NpaBuianMa EBporicke yHmje. AHekc D
(nema cBoj exBuBasieHT y CITES-y) HaBoau BpcTe Koje Cy CTaBJbeHE Ha JIMCTY
mpahema, jep je BepoBaTHO Ja he Moparu fa ce cTaBe y jefaH O aHeKca.

[ponucu EBporicke yHHje HE camMo [a IpoINaliaBajy BUILNE BpPCTa
samtuhenum ox crpane CITES-a, Beh cy mponucu MHOTO CTPOXKH Y 00IacTH
TproBuHe. [IprMep Tora je HEOMXOTHOCT YBO3HE I03BOJIC NPHIUKOM YBO3a
OHHUX BpCTa Koje Cy HaBeleHe y aHekcuma A u B Ha teputopuju EBpormcke
yHHje, a 00aBelITekhe 0 YBO3y 3a BpcTe HaBeneHe y anekcuma C u D (mpema
CITES xoHBeHIHjH, yBO3HA JI03BOJA je 00aBe3aH camo 3a AHeEKc Op. 1).

MEDBYHAPOJIHE HEBJTAJJUHE OPITAHU3AIIUJE
Y BOPBU TPOTUB UJIET'AJIHE TPTOBHUHE
ANBJbUM KUBOTUIBAMA

Mebynapoana yuuja 3a 3amruty npupoae (IUCN)

Opranuszaiyja je ocHoBaHa 1948. ronuHe W TPEHYTHO je jeJHa Of Haj-
BehMX HEBIAIUHHUX OpraHH3allMja Ha CBETY KOja ce 0aBH 3aIUTHTOM JTHBJBHX
KUBOTHI-CKUX U OMJFHUX BpcTa. IbeHH WiaHOBU Cy Ap:KaBHU MPEICTaBHUAIII
U3 Pa3MUATHX 3eMajba, MPEACTABHHUIN DPA3HUX NHMBUIHUX OpTaHU3aIMja
Y TI0je/TMHIIN.

Opranun3zaiygja je CTBOpHIIA T3B. IPBEHY JIUCTY, KOja BPCTE KOjUMa MPETH
HU3yMHpame pa3BpcraBa y cienehe kareropuje: uzympiie (extinct), usympie y
muBibHHE (extinct in the wild), yrpoxene (threatened), kpuTHYHO yrposkeHe
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(critically endangered), yrpoxxene (endangered), pamuse (vulnerable). [Topen
TOra, TOCTOjU yMepeHo yrpoxeHo (near threatened), Heyrpokeno (least
concern), HeOBOJbHO ToznaTaka (data deficient) u HeouemeHo (not evaluated).

MehynapoaHa opraHu3ainmja MPUCYCTBYje Kao €KCIepPT M MocMarpad y
CITES-y. ITopen Tora, nMa HEOCIIOpHY 3aciyTy yjlarama 3HadyajHUX CpeJicTaBa
3a npuMeny 1 edextuBHy npumeny npasmia CITES.?

TRAFFIC

TRAFFIC cnana y HeBiaJuHe opraHu3aidje Koja ce OOpHu 3a O4yBame
OuonuBep3UTETa U OAPXKUBOT pa3Boja. IlpucyTaH je Ha meT KOHTHHEHAaTa M
MIETHASCT JpiKaBa U pajd ca BUIIE CTOTUHA capalHWKa, Mely KojuMa cy aka-
JIEMUITM, OMOJIO3M M 3alITUTHHUIN Tpupoxae. Opranmzanuja je ocHoBaHa 2010.
TOJIMHE, a O]l OCHHMBAaMWa 710 JaHac y Buie of 80 u3BelTaja OaBuiIu Cy ce Tpro-
BHHOM JIMBJBHX XHBOTHHa (traffic. org. publications orsi 26. 0.). OHu Bpie
HCTpakMBamka U aHallM3e Ha OBy TeMmy a nopex tora, kao CITES koncynrantu,
yaecTByjy kpo3 npemiore u caBere Ha CITES xongepennmjama. M3mehy
CITES m WWF je ycnocraBijbeHa capalima, 4Hja 4eTHPH OCHOBHA CTyOa
peacTaBibajy: 0opOda NpOTHB KPUBOJIOBA, TPOTHB WIIETaJIHE TPrOBHHE 3allITH-
heHnM BpcTama, Kao M YKUJAmke IMOTPAKI-E 32 IHbHMa, Te Pa3BOj U U3rpaama
MeljyHapOIHUX MONUTHYKAX cTparernja.’!

Vpen YjennmeHux Hauuja 3a NpeBeHIUjy KPUMHHAJIA
u koHTpoay apore (UNODC)

Kao akrep y 6opOu mpoTHB JIpore ¥ MehyHapomaHOT KpHMHHANa, opra-
HU3allMja HACTYIA U MPOTUB MIPEKOrPAHUIHOT KPUMHUHAJA KOjH 3aXBaTa JAUBJHH
ceer. UNODC je 2014. rogune ycmoctaBuo [moGamam mporpam 3a 60pOy
MIPOTHB KPUMHHANIA HaJa JUBJEUM cBeToM u Irymama (Global Programme for
Combating Wildlife and Forest Crime). Llusb nporpamMa je aa 37104MHE MTPOTHUB
IUBJBET CBETA W HJICTAIHY CEUy IIyMa, y3 OCTaje IOBE3aHEe 3JI0UMHE, TPETHPa
Kao Texak v Mel)yHapogHO opraHu30BaHN KpUMHUHAT.>? Y TOM IMJBbY HACTOjE 1a
jadajy MOMHUTHYKH, 3aKOHOJIABHH U PETYIIATOPHH CUCTEM, IIPOIIHPE CIIPEMHOCT U
YIO3HATOCT HEONXOIHY 33 HCIUTHUBAKE U MPOIECYNPAhe TIOBC3aHUX 3I0UMHA,
Kao U Jla CTBOpE capajiby Ha OuIaTepasHOM, PErHMOHATHOM U Mel)yHapomHOM

2 [UCN, 2022.
2 TRAFFIC. (2022).

22 UNODC. (2022). Wildlife and Forest Crime. https://www.unodc.org/roseap/en/
what-we-do/toc/wildlife-overview. Html
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HUBOyY. Takohe, OaBe ce MPUKYIJbambeM IOJaTaka, lbUXOBOM aHAIM30M H (op-
MupameM m3BemrTaja. CBe TO y3 HacTojame moBehama CTereHa CBECHOCTH O
00MMY ¥ MPUPOJU 37I0YHHA MPOTUB KUBOTHE CPEIUHE.

Ha TEMY 3JIOYWHA MTPOTUB JUBJbUX KXUBOTHIbA MTPUIIPEMUIIN CY IBa CBC-
oOyxBaTHa u3BemTaja riodamHor HuBoa 2016. u 2020. roauHe, y KojuMa cy Ha
OCHOBY MO/IaTaKka 0 KOH(HCKAIMjaMa MPUKa3aii KapaKTePHUCTHKE U HajHOBH]E
TPEHIOBE KPUBUYHHX JeTIa.

HNurtepnoa (MehyHapoaHa nojMuujcka opraHu3amnuja)

Wutepron kao MmehyBnaanHa opraHuzanuja uMa 195 npkaBa WiaHuIA.
Om He mpeacTaB/ba UCTPAKHU OpraH, HEroB OMIITH IIHJb j€ IPEHOIICHE OHNX
nHpOpMaIja Koje je opraHu3alija IpUKYIIHIa TOKOM UCTpara y pa3inuduTuM
JpXaBaMa wWiaHHWIaMa, Kao M Op3a pa3MeHa TAaKBHX IoJaTaka u3Mely moje-
IMHAYHUX HAMOHATHUX UCTPaKHUX opraHa. [lopex Tora paje omeparuBHY U
TEXHUYKY MOJPIIKY Y MCTparama 3a clipedaBame Mel)yHapomaHOT U IpeKorpa-
HUYHOT KpUMHHAaa.>

[Momamu ce maspy ['eHepanHOM cekperapujaty MHTepriona, ynja opra-
HU3AlMOHA jeJIMHUIIA CBAKOAHEBHO KOOPJIMHHUpA HCTpare Koje Cy y TOKy Y
Pa3IUYNTUM AprKaBaMa WIaHHWIaMa, Y KojuMa je 3aTpaxena nomoh MuTepmomna.
Cpaka 3emJba WwiaHula uMa cBoj Harmonanuu nentpannu 6upo (Y Mabhapckoj
HalMOHAJIHY [EHTPAIHU OMpo senyje y okBupy Kannenapuje 3a mehyHapoany
KPUBHUYHY Capajmby) KOjU je Y KOHTaKTy ca IOMEHYTHM [ eHepaaHuM cekpera-
pujatom UHTEpmiona.

[Tpumapro, MHTEpTION je HAcTao Kao aKTHMBHO CPEJICTBO OOpOe MpOTHB
MeljyHapOJHOT OpraHM30BaHOI KPUMHHAJIA, alld j€ HEroB 33JaTak IOINyHeH
u 6opOoM mpoTuB cajOep KpuUMHHama U TepopusMma. M3 tux pasmnora dopmu-
paHa je moceOHa crenujanuzoBaHa jeaunuua Interpol Wildlife Enforcement,
KOja ITOMa)ke HAIIMOHAJTHUM OpraHUMa 3a CIPOBOhEHmE 3aKOHA Y eIMMUHALN]U
MelyyHapoJHUX OpraHW30BaHUX KPUMUHATHUX rpyna. OHu Oimcko capalyjy ca
aKTepuMa W3 OHHX CEKTOpa KOju ce 0aBe JMBJBUM JKHBOTHE-AMa U OWJbKama
(HIp. 300JI0IIKUM BpTOBUMA, UT/.). [lopea Tora mpysxajy ApkaBaMa diaHUIIaMa
nHpOpMaIHMje Off 3Hayaja 3a ApkaBe wiaHue. Peann3zosaHo je Hekonuko mehy-
HapOJHUX TpojeKara 3a cy30Hjame WierajHe TProBUHE 3alITHNEHUM JAUBIBAM
KUBOTHAMa M Omspkama. [lopenm Tora, pyKOBOIU U KOPAWHHIIEC HEKOJIUKO
orieparja, ImTo je JOBEIO IO MACOBHHX XallllleHha U 3aIUICHE HEKOJIHMKO TOHA
3a0pameHuX MMPOM3BOAa (PKUBHMX HIIH Mpepal)eHnX jKUBOTHIbA, OMIbaKa, M. ).

Z INTERPOL. (2022a). What is INTERPOL? https://www.interpol.int/ Who-we-are/
What-is-INTERPOL.
24 Ibid.
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TakBH MPOjEKTH CY:

Project predator MOKpeHYT pamu 3aIITHTE BETUKUX Madaka, Koje ce
MAacOBHO JIOBE paJii MIPojiaje BUXOBOT KP3HAa M HEKHX JIeJIOBA TeJla Ha I[PHOM
tpkumty. Ilpojekar mpyka moMmoh y oOpraHu3oBamy pasTHUUTHX Melhy-
HapOJHHX OIEpalfja, aHAIM3UPAamy W NPUKYIUbAKhY KPUMHHAIHCTHYKHX
HHpOpMAaIHja, MOBE3UBaKY OpTaHa 3a CIpoBoleme 3aKoHa ca Mel)yHapoTHUM
U HEBJIAIUHHUM OpTaHu3alfjaMa y IHJby CIMMUHHCAA PA3IHYUTUX MpexKa
KPHMBOJIOBA M KPHjyMYapema.

Project wisdom.— Cionou ce joBe paau npepahuBama lUXOBUX KIHOBA,
JIOK Ce JIOB Ha HOCOPOTE BPIIY PaJH MIICBEHa IbIXOBUX POTOBA H MPOJaje TaKO
IOOHjeHOr Tpaxa Kao JICKOBHUTOT mpemapara. OBaj mpojexar momaxe y 6opou
NPOTHB KPHUBOJIOBA CJIOHOBA W HOCOPOTa M OPraHM30BAaHOT KPUMHHAIA KOjH
CTOjH W32 BUX, IPUKYIJbAKhEM U aHAIN30M KPUMHUHAIMCTUIKUX HH(pOpMaIHja
u obe30ehuBameM Op3e pasmene mH(popmaruja. Omnepaiuje Koje ¢y CIpoBe-
JICHE y OKBHPY OBOT TpOjeKTa 0 caaa cy pesyatupaie ca 1.100 xamiiema,
3aIUIEHOM HEKOJIMKO TOHa cupose cioHoBaue u 50.000 pe3dbapeHux mpeamera
on cionoBaue. [Ipex cynom je ocyheno 80 % yxammeHunx.>

4,000 20.740
birds reptiles

48 live

1,400 Thews, Tobigeats  Primees
SUSPECTS
IDENTIFIED

INDIVIDUAL

Timber  Wild  Pangolin Elephant
Meat S Ir':ny PIECES

Operation Thunderstorm, uzeop: Unitiepiion

Operation thunderstorm (2018).— OBa MeljyHapoHa akiuja je ojuyTm4aH
npUMep KakaB YIEeYaTJbUB yCIeX Ce MOXKe MOCTHNH KOOPAMHHCAHHM PagioM
opraHa 3a cnpoBol)eme 3aKOHa W JAPYTHX OpraHa y OBOM CEKTopy. Y OBOj

3 INTERPOL. (2022b). Wildlife crime. https://www.interpol.int/Crimes/Environ
mental-crime/Wildlife-crime.
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orepalyju TapreTUpaHe Cy CBe OHE 0co0e Koje ydecTBYjy y MeljyHaponHoj
WJIETaJHO] TPTOBHHHU JIMBJBMM KHUBOTHE-AMa W HEJIETAHO] CEYM IIyMa, Koje
MPEICTaBbajy PU3UK HAa OCHOBY NPEIMMHHAPHUX aHaIn3a. Y KaMIambH Cy
YUECTBOBAIM TOJHIIN]CKH, APUHCKH, TPAaHUYHHU OPTaHU, OPTaHU 32 3aIITHTY
JKHBOTHE CpeIWHE W NPHpOAC U mrymapcTa u3 93 3zemibe. Pesymrar: ckopo
2.000 xouduckanuja u xammeme 1.400 ocyMmbuIeHNX. >

Operation thunderbird (2017) mnpenctaBjba NPETXOIHUKA IOMEHYTE
onepanuje. CnuuHo omepanuju rpmibaBuna (Operation thunderstorm), oBa
rofanHa omepaiyja je goeena jgo xammewma 900 ocymmuueHux u 1.300
3aluieHa y yKyITHOM H3HOCY of 5,1 MminoH monapa. Y OBOj omeparuju yde-
CTBOBAJIM CY TOJHINjCKHU, [IAPHHCKH, TPAHWHYHH OPTaHU, OPTaHH 32 3aIITHTY
KHBOTHE CpefiHe U mpupoe u3 49 semasma.”’

EBpomnoa

Kao xpumuHamucTuuka obaBenITajHa areHiyja EBporncke yHuje noxkpu-
Ba 27 nprkaBa unaHua EBporicke yHHje W moMaxke y 60pOM MpPOTHUB TEIIKOT
MehyHaponHoT KpuMHUHANIA U Tepopu3Ma. Ilopern Tora mMa OnucKy capaimy ca
HEKOJIMKO JIpKaBa Koje HUCy wianuie EBporcke yHHje u npyrum MehyHapon-
HUM opraHusaijama (Hrp. ca Murepmonom).?

Ilpema wunpopMmanujama nocTymHuM Ha cajty EBpomnoma, crmenehe
MPETHE Ce CMaTpajy MPUOPUTETHUM 3a YHyTpalimy 0e30eqHoct EBpore:

— TepopHu3am,

— MelyHapoaHa TproBHHA JPOTOM M Npame HOBIIA,

— OpraHu30BaHa Mpesapa,

— (hancudukoBame eBpa,

— KpHjyM4apeme Jbynuma.

[open oBUX MCTHYY Ce HOBE TPETH:-E MOMYT cajoep 3J1I04NHa U TPrOBUHE
JbyauMa. Y CMHCIY CBOT pajlia M 3ajaraka (pasMeHa KpUBUYHUX HH(OpMaIyja,
KpPUMHUHAQJIMCTHYKA aHaIM3a Koja MOMaKe y HMcTparama), y CBOjOj OCHOBHU je
UCTH Kao MHTepmon, y3 momarak jaa mpyka MpUMapHy MOAPINKY TYKHIALITBY
y okBupy pazna JIT-oBa (Joint Investigation Team). Mehyrum, norpebno je
uctaliv CTparelKy aHajau3y JBe IPHOPUTETHE 00JIacTH:

— TlpoueHa omacHOCTH OJf TEMIKOT M OPraHM30BaHOI KpPUMKHAJA
(SOCTA). OBa npornena uiaeHTH(HKYje U MPOIECHYje HOBE OMACHOCTH KOje

26 INTERPOL. (2022b). Wildlife crime. https://www.interpol.int/Crimes/Environ
mental-crime/Wildlife-crime.
2 Ibid.

8 EUROPOL. (2022a). Az EUROPOL-rél. https://www.europol.europa.eu/about
-europol:hu.
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ce TI0jaBJbyjy W OIKCYje JICIIOBaEkEC OPraHM30BaHWX KPUMHHAIHUX Tpyna
U BUXOBY CTPYKTYpY, Ka0 M HajBa)KHHjE BPCTE€ KPUMHHAIHHX PaJbH KOje
norahajy EV.?

— WzBemraj o cramy Ttepopusma (TE-SAT) merassHO m3BemrTaBa o
cutyarju tepopusMa y EBporickoj yanju. Beh nomenyre SOCTA ynuTHHKE
MOy aBajy JpikaBe wiaHule Te ux Bpahajy y EBpomon, roe ce, HakoH mpo-
LieHe nojataka, cacrtaBiba T3B. SOCTA wusBemtaj. Ha ocHOBY Tor m3Berraja,
HAKOH Jy’Ker Ipolieca JOHOCH C€ YeTBOPOTOJMIILHU MMOJUTHYKH IIJIaH, Tako-
3eaan EMPACT mnpuopurern (European Multidisciplinary Platform Against
Criminal Threats).*

Ha ocHOBy oBHX mpuopuTeTa ACPHUHHUINY CE Pa3IHYUTH LHUJBCBH U
3aJlaly, 3a Yrje penraBame ce onpelyjy Bomehe 3eMibe U CTpyUmAId U 32 KOje
ce m3nBajajy puHaHCcHjcka cpenctBa. Bomehe 3emibe he oOudHO OUTH ApKaBe
YIIAHMIE 32 KOje JIaTa TeMa MpeAcTaBiba BelUKU mpodineM. Mely HarmonamHe
Jp)KaBHE OpraHe YBPINTABajy CE€ IMOJUIMja, T'PAaHUYHH, [APUHCKH OpraHu,
MPABOCY/IHH M YIIPaBHH OpraHu.’' AKIMja MPOTHB €KOJOIIKUX 3J109nHA (YKIbY-
qyjyhu mierajgHy TProBUHY TWUBJbUM >KHBOTHE-AMa M OWMJbKaMa) YKJbYYCHA je
y EMPACT npuopurere EBporncke yauje y uukiaycy 2018-2021, u To y TeKky-
hewm, HoBOM 1uKkIycy (2022-2025).

VY TexyheMm IuKIycy CTpaTeliky IWJbEBU BE3aHH 32 CKOJOMIKH KPUMH-
Hay, neduHucanu cy Ha ciepehu HauuH:

HIIpeKuIame 1e10Bamba KPUMUHATHUX MPeXkKa, YK/bYUeHHX Y CBe OOJIHKE
€KOJIOLIKOI KpUMHUHAJIA, IOCEOHO TProBUHY OTIAJOM U IUBJBUM KHBOTUH-AMa,
Ka0 M OHHMX KPUMHHAJIHUX MpeXa U IOjeMHAaNa KOjH ce HHQWITPHpajy y
JIeTaJIHe TIOCIOBE U OCHHBA]jy JIaXKHE KOMITaHH]je KaKO OU CAaKpHIIN CBOje KPUMH-

HaJlHe aKTUBHOCTH. 3

[IpotuBnpaBHe pajame Koje moceOHO morahajy EBporicky yHUjy mpBH
nyt cy nomenyre y SOCTA wusBewmtajy u3 2018. roguHe xao HOBa 00iacT
OpPraHU30BAaHOT KPUMHUHAJA. Y TOM H3BEIITAjy OHE HUCY HABEACHE Kao 3I0UUH
MPOTHB JIUBJBUX KuBOTHA (Wildlife crime), Beh kao ,,rproBuHa yrpoxeHUM
Bpcrama“ (trafficking endengered species). [Ipema cBojoj popmymnanuju, mojam
o0yxBaTa CaKyIUbamke U IOCEA0BAKE YTPOKCHHUX JKUBOTHUECKHX M OMJBHHX

2 EUROPOL. (2021). Serious and Organised Crime Threat Assessment (SOCTA)
Identifying the priorities in the fight against major crime. https://www. europol. europa. eu/
publications-events/main-reports/socta-report

3 Hegyaljai, M. (2014). Az EMPACT mint rendészeti valasz az eurdpai bliingzésre.
Pécsi Hataror Tudomanyos Kozlemények, 15, 127-134.

31 Ibid.

32 EUROPOL. (2022b). EU Policy Cycle — EMPACT 2022+ Fighting crime toget-
her. EU Policy Cycle — EMPACT EMPACT 2022+ Fighting crime together
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BpCTa, INTO TPEACTaBhba KPIICHEC HAIMOHATHUX M MelyHapomHHX 3aKoHa.
CITES opranusanuja npeactaBba Mel)yHapoaHU OKBHD 3a 3aIITHTY yTpOXKe-
HUX BpcTa U 00e30ehyje na mel)ynapomHa TproBuHa octaHe y rpaHuiiaMa Kao
U OTICTaHaK OBUX BpcTa.™

IIpema um3BewmTajy, EBporcka yHHMja je mpe cBera TpPaH3UTHH PETHOH
y WIETAIIHO] TPrOBHHU YIrPOXEHHWM BpCTama, JIOK Cy TOjeJIMHE a3ujcke W
CeBEpHOAMEpUUKE ILUJbHE 3eMJbe. BpcTe M Mpou3BOAM KOjU C€ YITIaBHOM
kpujymuape kpo3 EY, uz EY umu y EVY cy: eBporicka cTakieHa jeryJjba, TMU-
3aBIIM, €r30THYHE MTHIE, MAHTOJINHHU, pHOE, MECO HapBaja, IIKOJbKE, KOpallH,
IpBO U cloHOBada. [IpemMa TagamrmeM H3BEIITA]Y, YMEIIAHOCT OPraHH30BaHOT
KpMMHWHAJIa y TPrOBUHY OWJIa je HHCKa, alu je y nopacty. Opranu3oBaHe KpH-
MUHAJHE TPyIe Cy C€ CHelHjaTu30Baie 3a OBE JEJaTHOCTU U Y TIOTIYHOCTH Cy
ce dokycupane Ha wy. [Ipema uzBemrajy u3 2021, SOCTA ce nmoHOBO mocBe-
hyje KpUBHYHUM JenuMa TPOTHB JAHWBJHHHE. Y YBOJY 3HAYajHO MPOIIUpYje
nperxonny nepuaunmjy u3 2018. roguHe. Y meMy HaBOAM IITa CBE MOAPa3y-
MeBa I0JI 3JI0YMHOM NPOTHB JMBJHMX kuMBOTHHA (wildlife crime): wnmeramau
KpHUBOJIOB, CaKyIlJbal€, TPrOBUHY, yBO3, MOCEIOBamke, Ha0aBKy MPOHM3BOIA
IIMBJBET CBETA, CBAKy KOH3YMAIWjy IWBIJBHX KUBOTHIGCKAX W OMJFHUX BPCTA,
yKJbY4yjyhu u HeneranHy cedy ApBa YMME C€ KpIlle HAIIMOHATHU 3aKOHH U
om0 koja mehyHapoana kousennuja.>* Ilopes Tora, naje objamimermka Kako OBe
NPOTUBIPaBHE pajame noBehaBajy pu3HK oJ] M3yMUPama YIPOKECHUX BPCTA H
JaJbeT CMambemka OHOANBEP3UTETA, a MPEICTaBIbajy OMACHOCT O Pa3IHIUTHX
pHU3HUKa TIO 37paBJbe JbYIU U MOTY M3a3BaTH II00AIHO MIHPEHE O0IecTH.

TproBuu cBe BUIIE TapreTHpajy €HAEMCKE BPCTE Kao M OHE €BPOIICKe
BpcTe Koje ce He Hamaze Ha CITES muctH, kao mTO Cy NTHIIC B BEJUKE MadKe,
a moseharna ce MoTpaXkmba M 3a er30THYHUM I'MHU3aBIUMa. TProBIU Cy MOYETH
Ila ycMepaBajy CBOja MHTEpECOBarma Ka €HIEMCKHM BpCTaMa M BpcTaMa Koje
ce He Hamaze Ha CITES nmumctm w3 pasnora mTo MOKymaBajy na 3ao0uby
Mel)yHapoIHU TpaBHH OKBHp, KOJH CE€ OMHOCH Ha 3AIUTUTY JUBJBUX JKHBO-
TUbA U OMJbaKa.

IIpogaBuu W Kyniu KOpPHCTE OHJIAJH MHjale, MOOWIIHE aruldKaldje |
crenyjannzoBane (GopyMme MPeKo KOJHX Ce MOTY WH(POPMHUCATH O JOCTYITHHM
MIPOU3BOANMA, CHAOICBaly M IICHAMa, WM YaK MOCeOHE CTpydYHE CaBeTe O
IUXOBOM 3apo0JbaBamy WM y3rojy. OCyMIBUYeHH MOTY OWUTH JpKaBJbaHU
3emMajba EBpoIiCKke yHHWje WM 3eMajhba Koje HHCy uiaHuile EBporicke yHwuje,
MelyTuM, HallMOHAJIHA IPUIIATHOCT OCYMIbUYCHUX Y BEITUKO] MEPH 3aBUCH O]

3 EUROPOL. (2021). Serious and Organised Crime Threat Assessment (SOCTA)
Identifying the priorities in the fight against major crime. https://www. europol. europa. eu/
publications-events/main-reports/socta-report

3 Ibid.
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yiiore Kojy mMajy y MehyHapoaHOM HIlerallHOM JIaHIly CHa0JlleBama: KPHBO-
JIOBIM U CaKyIUbauH Cy YIIABHOM JIPXKaBJbaHU 3eMaba U3BOPA, JOK KYPUPH U
TProBIM YIJIABHOM JI0J1a3€ M3 3eMajba oapenuiira. Heku Tprosuu cy, Taxohe,
YKJbYYEHH y LIBEPIL JPOre U 3J0ynoTpedy akIM3HUX MpOn3Boaa.>

HHCTUTYHUOHAJIHU CUCTEM JEJTOBABA
HOPOTHUB 3JIOYUHA IMPOTUB JUB/BbUX KUBOTHUIBA
Y MABAPCKOJ

MehynapoaHe 37m04MHE TPOTHB JUBJBUX >KHBOTHHbA (omrehema mpu-
poJie) BIACTH OOMYHO OTKPWBAjy TOKOM HHbHUXOBOT HIJICTAITHOT TPAaHCIIOPTA
(xpujymuapema) y Mahapcky Ba3ayImHUM WIH IPyMCKHAM ITyTeM, a y BehuHn
ciydajeBa (Ha TpaHUYHUM INpeEIa3MMa) TOKOM I[APUHCKHX HWHCIEKIHUja O
CTpaHe HallMOHAJHE MOPECKe U LapuHCKe ympase. (Y moceOHuM MoriaBbuMa
hemo ce 6aBHTH MOjeIMHUM CITy4yajeBUMa WICTAITHOT TPAHCIIOPTA M METo/1aMa
niBepiepa). YKOJIHMKO IapUHCKA HHCTICKIHja OTKPHje Hell03BOJbEeH MpeBo3 (0e3
Moce0Bamka OAroBapajyhnx J03BOJIa MM Y3 IPEKOpadeHe M03BOJA), OJHO-
CHO y cIy4ajeBHMa TZ¢ MOCTOjU ONpaBJaHa CyMba J1a C€ PaAu O U3BpLICHY
KpUBUYHOT Jiea, oaMax he TO MpHjaBUTH TMOJNULHUjH, y3uMajyhu y o03up
YUBCHUILY JIa Y TOM CIIy4ajy, peMa 3aKoHYy O KpUBUYHOM MOCTynKy u3 2017.
TOIUHE, KPUBHYHH ITOCTYIAK CIaja Y HAJJIC)KHOCTH MOTHIIH]E.

Ha ocnoBy HaBemeHor, ucnutaheMO aKTHBHOCTH W OpraHH3alUOHY
CTPYKTypy OBE JIBE arcHIMje¢ 3a CIpPOBOlCHE 3aKOHA U PEICBAHTHE 3aKOHCKE
MIPOTIHCE U CTaHAapAe y Haxonazehum mormaBpuma.

HanunonajiHa mopecka M HAPUHCKA ynpaBa

3a yBO3 W W3BO3 NpHUMepaka OHHMX BpcTa Koje cy HameneHe y CITES
KoHBeHIIMjU U Ypenou CaBera HeomxomHo je momHomewme CITES nossona,
OJTHOCHO JAPYTHX IOKyMeHaTa (cepTudukara, 103BOJA, MPUjaBa), TC aKO HEKO
JKEITH Jla yBe3€ OBAKBY JKUBOTUIbY WIIH OUJBKY, IOTPEOHO je /1a pacroiaKe HaBe-
JICHUM JI03BOJIamMa. 3a TPaH3UT MpeKko Teputopuje Mahapcke HHje morpeOHa
CITES no3Bona. Kao mro je Beh panuje momenyto, HanmoHaau CITES opran
Mabapcke je MHHUCTapCTBO MOJBONPHUBPENE, ONCIbCHHE 32 OHOMUBEP3UTET U
ouyBame reHa (y gasmsem Tekcty: MII), koju je 3aayKeH 3a u3aBame 103BOJIa.

35 Serious and Organised Crime Threat Assessment (SOCTA). (2021). Identify-
ing the priorities in the fight against major crime. https://www. europol. europa. eu/
publications-events/main-reports/socta-report
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Pagm cTpore KOHTpoIle TProBHHE 32 YBO3 IpHMEpaka HaBEACHUX y aHEKCHMa
A-11 Ypenbe Casera, mopen CITES yBo3He m03Boie MOTpeOHA je M W3BO3HA
J03BOJIA WJIM JAPYTH M3BO3HU JOKYMEHT (HIp. MOTBPJIA O ITOHOBHOM H3BO3Y,
J0Ka3 o mopekiy) kojy m3naje CITES opran 3emibe mommsbaoria. 3a uU3B03 je
nososbHa U CITES u3B0o3Ha 103BONA WM IPYTH TOKYMEHT (TIOTBpJIa O TIOHOB-
HOM H3BO3Y). Y CiIydYajy yBO3a BpCTa Koje Cy ykJpydeHe y AHekc J| Ypenbe
Cagera nmocToju o0aBe3a MOJHOLIEHAa caMo JOKyMeHaTa 3a yBo3 (00aBelTeme
0 yBosy). [IpeBo3u 3a moceOHe HameHe (HOp. W3IOXkOE, LMUPKYCH, Y3r0j)
MOJUIE)KY MOMHOIICHY cepTH(HKaTa HABEJACHUX Yy ypeaOu KoMucHje. 3a Tpu-
OaBJbarbe JUICHIM U CepTH(HUKATAa MOTY ce NMPHjaBUTH H NpaBHA W (PU3UYKA
muna. TIpunukoM yBO3a M HM3BO3a YIPOKCHHUX BpCTa MOTPEOHO je BOTUTH
padyHa U 0 3IPaBCTBCHUM IIPOIUCHMA JKUBOTHIbA U Onsbaka. [IpuarkoM yBo3a
JKUBUX KHBOTHIbA WM TIPOU3BOJIA KUBOTHELCKOT MTOpPEKIIa MOTpeOHA je 3ajel-
HUYKa 37paBCTBEHA HCIIPaBa, a y CIydajy M3B03a MoTpeOHa je BeTepUHapCKa
notBpra. Oba oBa JOKyMEHTa H3laje BETEPUHAPCKU HHCIEKTOP. 3a yBO3 U
U3B03 NPOU3BOJA U KUBOT OMJbA KOJU IMOUICKY (PUTOCAHUTAPHO] KOHTPOIH
MOTPEOHO je MPUOABUTH (PUTOCAHWUTAPHU CEPTH(UKAT, KOjU W3ajy OKpPYKHE
ciryk0e y obnacTu 3amTuTe Onsba M 3€MJBHINTA.

Ypenba 6p. 282/2004. kojy je nonena EBporcka KoMHCH]a, peryiudIie
yBOljerbe JOKYMEHTa 3a JCKIapucarme M BETSPUHAPCKE MpErieae KUBOTHUEHA
u mpousBona Tpehux 3emasba Koje ynaze y 3ajeqHuily, Jok ypeabda Esporn-
cke kommcuje 136/2004 perynuiie NpoUEAypY BETEPUHAPCKHX Mperieaa
MIPOU3BOJA YBE3CHUX U3 TpehHX 3eMaspa Koju ce 00aBJbajy Ha IPAaHIMYHHIM IIpe-
Ja3uMa BETEpUHAPCKe CITy:KOe 3ajeqHule.

Komucuja EBpornicke exoHomcke 3ajemnuie (EE3) je monena ommyky
93/444 xoja jeTasbHO peryiuIle MpaBHiia TPrOBHHE YHYTap 3ajelHuIe oape-
heHuM KHUBHM >KMBOTHE-AMA WM IPOU3BOIUMA HAMEH-CHHM 3a M3B03 y Tpehe
3emsbe. Ypenda MunuctapctBa nosbonpuspene Op. 7/2001 (1.17) caapxu
IpoMUce O MpaBWIMMa CIpOBOhewma (UTOCAHMTApHE HMHCIEKIHje OWUIbHUX
MIPOM3BOIA M JKUBHUX OWMJbaKa. 3a yBO3 U W3BO3 MPOM3BOJIA U )KHBOT OHMIJba KOjU
MOJIeKY (PUTOCAHUTAPHO] KOHTPOJIM MOTPEOHO je MpHOaBUTH (QUTOCAHUTAPHU
cepTudUKAT KOju H3aajy moapydne ciyxoe.’” V i 13. Ypende 6poj 338/97
EBporicke yHuje mpensulieHo je 1@ je 3a TPaHCHOPT 3amTHREHUX U CTPOTO
3amTHheHnX OMJBHUX U JKUBOTHEGCKHX BPCTa MOTPEeOHA J03BOJNA IPIKABHHX

% Harnberger, G., Zsigmond, C. (2020). A veszélyeztetett vadon él6 fajok szal-
litasanak vamhatosagi ellendrzése. Magyar Rendészet, 20 (1), 45-66. https://doi. org/10.
32577/mr. 2020. 1. 3.

3 OcHOBHe 3akoHCKe onpenbe: JlerajbHa mpaBmiia O HPOLEAypaMa Ha TPAHUYHHUM
npenasuMa 3a BETEPUHAPCKY KOHTPOJY 3ApaBjba M (DPUTOCAHMTAPHUX Mperera OHHX
JKHBOTHIGCKUX MPOU3BOJA KOJU Cy YBE3eHM M3 Tpehnx 3emalba, yCIIOCTaBJbeHa JEKPETOM
FVM VYpen6e Komucuje 136/2004/EY. (1. 17.).
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U PETHOHAIHUX OpraHa 3a 3aIlTHTy MpUpone. 3a TPaHCIOPT 3amTHNCHUX U
BHCOKO3aMTHhEeHNX OMJBPHHUX M KUBOTUECKUX BpcTa (wi. 13. Ypenode 338/97/
E3) moxe Outu morpebHA W J03BOJIa APKABHUX M PETMOHAIHUX OpraHa 3a
samtuty npupoae (Bmaamna kanmemapuja 3a okpyr Ilemra, okpyxkHe KaH-
nenapuje). CITES nosBone u apyru cepTuduKard mMopajy OUTH JOCTYITHH
NPUIKKOM TOKpeTamba LApUHCKUX mocrynaka.’® OBne Tpeba HaOMEHYTH Jia
y UCTPaKMBaHMM CIIy4ajeBUMa, J00aB/ba4M U KyMIU KOJU Cy KPUjyMUapHiIn
JKUBOTHH-E, OUJbKE WIIN HBUXOBE JIEPUBATE HUCY IOCEN0BAIU OBE JJO3BOJIE.

Hoannuja

VY 3akoHy o kpuBM4YHOM mnoctynky u3 2017. rogune, un. 34, cr. 1.
npeaBulheHO je Ja MONUIHja, Kao OMIITH HCTPaKHU OpraH 3a KPHBHYHA Jeja
omrtehema npupoie, IocTyIa 1o MprjaBamMa Koje MoJJHOCH HallMOHAJIHA TTope-
CKa U I[apUHCKa yIpasa.

Hamnexxsoct u oBnamhema UCTPAKHUX OpraHa MOJHIUje NeHUHUCAHH
cy Ypenbom 25/2013 (VI. 24) MunHCcTapCcTBa YHYTPALIEBHAX ITOCIOBA.

VYpenba npensuha ca jeaHe CTpaHe TECPUTOPHjATHY PACTIONETY HAIJIEK-
HOCTHU (XOPHU30HTAJHY PACIOACIY), a ca Apyre CTpaHe BEPTUKAIHY PaCIIONEITy
HagnexxHoctu. Ilpema win. 3. cr. 1. mpuMapHO je HajuleXkaH 3a CIPOBO-
heme uctpare

»-..ACTPOXHH OpTaH Ha YHjO] TEPUTOPHjH j& M3BPIICHO KPUBUYHO JEJO, & y
CITy4ajy CepHjCKOT M3BPIIEHha KPUBUIHOT Jeja UCTPAKHHU OpTraH Ha YHjoj TEPH-
TOPHjH je U3BpIlcHA BehiMHA KPUBUYHKX Jeia‘.

To y mpakcu 3Hauu ia ce MPOIMUCH KOjH ce MpUMemYjy onpelyjy Ha OCHOBY
UCIUTHBAaba YNEHNYHOT CTama JaTor Cilydaja, OJHOCHO JIa 3aBHCE O] Teo-
rpadckor moapydja Ha KOMe Cy OCTBAPCHU OUTHHU €IIEMEHTH KPHBUYHOT JIEa.
VY HamieMm citydajy TO Cy OHa KpMBHYHA jelia kKoja cy npeasuhena KpuBuanum
3akOHMKOM Maljapcke: IPOTHBIIPABHO ApKarbe, CTaB/babe y MPOMET, YHOC Ha
TEPUTOPH]Y 3€MJbE, H3HOC M3 3eMJbE, TPAHCIIOPT, olTehemhe, yHUIITEIbE. .

Ca cTaHOBHIITA HAJISKHOCTH UCTPAKHU OPraH MOpa MCIMTATH T/C je
M3BPLIMIAL] CTEKA0 MpPEAMET KPHUBUYHOT Jeia, JAPKAo MpPEeIMET KPHUBUYHOT
Jienia, CTaBJbao y MPOMET, YHEO MM M3HEO, YIYTHO HJIH IPOMETOBAO, I7e je
HacTaJsa MTeTa WIN JOUUIO 10 YHUIITEHA.

H3Bpiiiee HeKMX KPUMUHATIHUX PaJibH MOMKE [TUTAba IPABHOT TyMa-
YeHa, Ha Koja CaJlalllbi IPOIKCH He 1ajy oaroBop. [IpOTHBIPABHO CTHIIAME

38 Harnberger, G., Zsigmond, C. (2020). A veszélyeztetett vadon €16 fajok szallitasa-
nak vamhatosagi ellendrzése. Magyar Rendészet, 20 (1), 45—-66. https://doi. org/10. 32577/
mr. 2020. 1. 3
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j€ CYIITHHCKH JIaKO YTBPIHUTH, M TO HA OCHOBY CBEIOYCH-a OKPHBJHEHOT FLTH
CBEIIOKA, MJIM CBEHTYaJHO MPH3HAKA OKPUBIHEHOT (Y CYIPOTHOM, Y HACTABKY
Cy omMcaHa MOMOhHa MpaBMiIa KOja MOTY YCMEpUTH Ha Tpar). Mctuuemo na
y ciay4ajy Aa je Moryhe yCTaHOBUTH IPOTHBIIPABHO JpKambe, CTaBbAKE y
MIPOMET, TPAHCIIOPT W Jpyra KpUBUYHA JIeNIa, Y OKBUPY NMPHUBHUIHOT CTHIIaja
KPUBUYHOT JIela MOTY C€ YTBPIUTH HEKAKILUBE IPUIPEMHE PaIibe, OTHO-
CHO HE MOTY C€ Ka3HUTH 300T MPOTHUBIIPABHOI' CTHIIAamha. 3HAYM Jla CTHIIAE
Hehe OMTH pelleBaHTHO y TOTIIEAY HAJUICKHOCTH. Y TOM CIydyajy Mopa ce
HCTPAKUTH MECTO OCTBapema OWTHUX 00eNekja OCTAIMX KPUBHYHHUX JIela.
[IpoTHBIIpaBHO IpsKarbe MPEICTaBIba KPHBHYHO JEJI0 KOje C& MOXKE H3BPIIHTH
Ha TEpUTOpUjaMa KOje MOTHANajy MO/ BHIIE HA/UICKHOCTH, U TO Y CIy4ajy Ja
YUMHHUIIAI[ ca cOOOM HOCH NpeAMeT KpuBUYHOTL Jiena. CTaBjbame y MpoMeT U
oMmoryhaBame npuctyna Behem Opojy JbyIu MOKe OUTH pe3yJTar IojenuHad-
HOT WUJTH CTHUIIaja BUIIEC KPUBHYHUX JIea. Y OBOM CIy4ajy, aKo C€ CTHIIAj BHUIIE
KPUBUYHUX JIeJIa BPIIU Ha BHIIE PA3INUUTUX MECTA, IPUMEHY]Y C€ HOIMYHCKU
npornuck o HajuiexxHocTH. OBa NpaBuiIa ce OJHOCE U Ha CJIy4aj MPOTHUBIIPABHE
TProBuHEe. AKO C€ MPOTHBIPABHH TPAHCIOPT 00aBJba JPYMCKHM IYTEM TO
MOXXC YTHIIATH Ha HAIJICKHOCT BHIIEC HCTPAKHUX OpPTaHa, OMHOCHO MOpajy ce
MIPUMEIHUBATH JIOITYHCKA TPaBWIIa O HAIIeKHOCTH. [IpoTHBIIpaBHU YBO3 MU
13BO3 Cy TaKBa KPUBUYHA Jena yuje 6uhe ce ocTBapyje Hajuemrhe Ha rpaHUY-
HUM Mpesia3uMa min aepoapomy. CXOHO TOME MOCTyIa OHaj HCTPaXKHHU OpraH
Ha YHjeM ce TOApYYjy Hayla3W JaTd TpaHudHH Tpena3. MelyHapomHu aepo-
npoM ,,Liszt Ferenc® je cienudpryan y oBoM moriieny, Hamme mpema wi. 3, ct. 2.
VYpenbe y HaAJEKHOCT MOJUIMjE aepoAPOMCKE YIIpaBe cCHaaajy ,,ucTpare
OHHUX KPMBHYHHX JieJia KOja He CNajajy Y Ha/UIKHOCT HAIlMOHAJIHE MOJUIIH]-
CKe yIpaBe WIN CIICNHjaTHUX jeIMHUIA", CXOAHO TOME OBaj UCTPaKHH OpTraH
MOCTYTIa y CITyYajeBUMa TaMO MPECPETHYTUX MOIIMIBKH. [10 HalreM MUIIIBEY,
KpUBHYHA Jieia omTehema 1 yHUIITeHha He U3UCKY]y TOCeOHa TyMadema.

Un. 2, c1. 3. Ypende caapku AOAATHO MPAaBUIO O HAAJIEKHOCTH, OJIHO-
CHO MPUHIIMII MPEBEHIMjE Y CIy4ajy Jia je MECTO M3BpIICHa HEIMO3HATO WIIH
MTOCTOJY BHIIIE MECTA U3BPIICHA.

»AKO je W3BpIIMIAI] KPUBHYHO JIEJIO W3BPIIMO M3 HA/UIEKHOCTH BHIIE
UCTPaXHHUX OpraHa, WIM C€ HE MOXE YTBPAUTH MECTO M3BPIICHA, HCTPAKHH
OpraH KOjH je TPBU Mpey3e0 paame y MPeaMeTy, HaJIeKaH je 3a cripoBoheme
UCTpare, a y HeJIOCTaTKy TaKBUX PaJiibl OHAj KOjH je TIPBU Ca3HAO 32 KPUBHUYHO
JIeJI0 Ha OCHOBY COIICTBEHHMX MCTPaKHHUX PaAib, WM Ha OCHOBY NpHjaBa IPBU
ca3Hao 3a KpUBHYHa jAerna.*

Ipema npaBuiIKMa O HaJJISKHOCTH, JIOKAIHA MOJHMLHM]CKA yIIpaBa MMocTymna y
ciy4ajy omreherma mpupoe.
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HamnexxHocT crenujanHuX jeAWHUIA HAIIMOHAIHOT MCTPa)KHOT Ompoa
npeasuba ce y aBa ciaydaja. Y wi. 242. ct. 2. T. 0) KpuBnuuHOr 3akoHuKa npe-
Buba ma y ciydajy Kaja ce paad O KPUBHYHUM JeINMa YYHBCHUM IpeMa
jenrHKama JAMBJbUX KUBOTHELCKUX M OMJBHUX BPCTA, a Koja Cy mpensuljeHa y
anexcuma A u B ypenbe caBera EBporicke yHHje ¥ TO y TaKBOj MEpH Jia YIpo-
JKaBa OINCTAaHAK JaTe BpCTe.

Hpyra wmoryhHOCT TOCTymama CHElUjaJHuX jeJHHUIA HalMoHAaJ-
HOT MCTPaXHOT OMpoa jecTe ,y clydajy CyMIE M3BpIICHA KPUBUYHOT Jieiia
Ol CTpaHe OpPraHW30BaHE Trpyrne mMa MehyHapomAHU KapakTep, Kako je TO
neduHKCcaHO y uil. 2, cT. 3. Konsennuje YH npoTuB TpaHCHAMOHATIHOT Opra-
HU30BaHOT KpuMuHana, nouere 14. 12. 2000. rogune y Ilanepmy, a kojy je CI
3axoH 2006. ronuHe parudukoBaa.

[Ipema YpenOwu, crienujaiHe jeIMHUIE HAIIMOHAIHOT UCTPaXKHOT OMpoa
MOTY HCTPa)XMBaTH KPUBUYHU CITy4aj aKO OH HCIyHaBa clieneha qBa yciosa:

1) na je KpuBUYHO Jieo MeljyHapoIHOT KapakTepa,

2) ma je KPUBHYHO JAEJO0 YYHI-EHO Y OKBHPY OpraHH30BaHE KPHUMHU-
HaJIHE TpYyIeE.

1) Ia je kpuBHYHO Jeji0 MehyHapoaHOr KapakTepa

Mebhynaponnu kapakrtep onpehen je IlamepmoBckoM KOHBEHIUjoM (Y
JnasbeM Tekcty: KonBeHiuja), koja je ycBojeHa y Mahapckom 3akoHoaaBcTBy Cl
3akoHoM u3 2006. ToaMHE M HA Taj HAYMH ITOCTA0 JICO YHyTpalmker Mahapckor
npasa. [Ipema oBoMe KpHBHYHO A€o nMa MehyHapoaHu KapakTep axo je:

a) IOYUELCHO Y BHUIIIE JPXKABA;

0) W3BPILIEHO Yy jelHO] JApXKaBHW, ald BehW neo mpurpema, IaHUpama,
pykoBol)erma Ui KOHTpoJie 00aBJbEH y APYTroj Ip>KaBH;

11) U3BPIIICHO Y jelIHO]j APKABH, AU j€ Y Ihera YKJby4YeHa rpyra 3a OpraHu-
30BaHU KPUMHUHAI KOja ce 0aBM KPUMHHAIHAM aKTHUBHOCTHMA Y BUIIC TPIKaBa;

1) YYUEEHO Y jeTHO] Ap>KaBH, alld cy OMTHE MOCJeNuIle HACTYIUIE Y
JIPYyTOj JApXKaBH.

Tauka a) npeaBuha 3104MHE KOjU Y TIOTITYHOCTH OJIrOBapajy UCITUTAHUM
Mel)yHapoIHUM KpUBUYHHUM JieJiiMa MPOTUB AMBJbauM, Oynyhu na je jacHo na
HEJICTAJIHA yBO3 HMIIM M3BO3 pobe ca Teputopuje Mabhapcke, wiu Ouo Koje
IpyTe 3eMJbE, OJHOCHO TPAHCHOPT TaKkBe pode, MpeAcTaBba KPUBUIHO JICIO
KOj€ je M3BpIIEHO y BHUIIE 3eMasba. JloKa3uBame MOCTOjarma OBOI YCIOBA y
MpakcH He u3a3uBa Behe mpobOieme, jep caMa YMICHHUIA N1 je CTPaHW WU
Mmahapcku mBepuep yxBaheH Ha rpaHUIN WK a€POAPOMY MPETHOCTABIbA 1A je
KPHMBUYHO JIEJI0 U3BPLICHO y BHIIIE 3eMasba.™

3 Zsigmond, C. (2018b). A parhuzamos nyomozasok gyakorlati probléma. In L.
Frigyer (Szerk.), Nemzetkozi jellegli szervezett biin6zés nyomozasanak kutatasa informa-
cidaramlasi szempontbol: Kot. 1. (0. 8-33). Nemzeti Kozszolgalati Egyetem. https://bba.
uni-nke. hu/document/bba-uni-nk.
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Ca TymauemeM Tauke 0) MOTYy HAcTaTH TPAKTHIHHA MPOOIEMH W3
pasziora mITO je YHICHHILY Ja je M3BPIICHE KPHUBHYHOT Jeja OpPraHH30BaHO
U PYKOBOhEHO U3 Jpyre 3eMJbe MOTPEOHO MOAYNPETH KOHKPETHUM IMojaluMa
U JI0Ka3uMa.

Tauka 17) OTHOCH Ce Ha MUCTpary OHHX CIy4ajeBa KOjU Cy HMPAKTHIHO y
MOTIYHOCTH HCTPAXKCHU M YHjU YIHHUOLM Cy Y TOTIYHOCTH MaIllMpaHH. YCIIOB
je na je y Mabhapckoj ouMIbeHO HajMame jeIHO KOHKPETHO KPUBUYHO AEN0 U
Jla je MOo3HaT KpyT U3BpIIMIIAla, y3 JOCTYIMHOCT HH(popMaIija 1a ce uctu OaBe
KPUMHMHATHAM pajibaMa y BHIIC 3eMasba.

Tauka 1) OOHOCH ce Ha KPUBHYHA Jeja KOja Ce KOHIENTYaJHO TEIIKO
MOTY YKJIOIHTHU y UCTPAXKCHA KPUBHYHA JIeNia MPOTHB nuBJbadn. OBie ce mpe-
TEKHO MOTY YBPCTHTU KPHUBHYHA JieJia MPOTUB Jp)KaBe WM KPUBUYHA Jeia
BpILCHA OJ CTpaHE TEPOPHUCTHUYKUX TPyIa, OMHOCHO KPHBHYHA JETa IPOTUB
JKUBOTHE CPEJIMHE YHje CE INTETHE MOCIeANUIe MAaHU(PECTY]Y Y APYTOj 3EMIbH.

2) Jla je KpUBHMYHO 1eJI0 YYHUIEHO Y OKBHPY OPraHU30BaHe KpH-
MHHAJIHE Tpyme

Ogaj yciioB ypenbe mocTaBiba HeKa MUTamkba MPAKTHYHE IPUPOJIS, Ko Ha
npumep: Ha koM HHUBOY ce MOpa JI0Ka3aTH IOCTOjale OpraHM30BaHe KPUMH-
HaJIHE TpyIe y MpeaMeTHOj uctpasu? Hamme, yKOIHKO Cy KOHKPETHH JTOKa3H O
MOCTOjaby OPraHN30BaHE KPUMUHAIHE IpyTie Beh mocTymHu, HeTpara je mpax-
tHyHO Beh y ¢asu npex noHomeme ontyxHauie. Mehytnm, ako nocroje camo
jeTHOCTaBHE MPETIOCTaBKe Ja u3a ciyvaja ca MelyHapogaHHUM eleMeHTHMa
CTOjU OpraHu30BaHa KPUMHHAIIHA T'pyma, T¢ OM y CBAKOM TaKBOM CIy4ajy
HA/JISKHOCT TIpey3elie CIenHjalHe jeJHHAIES HAIMOHATHOT HCTPaXKHOT OHpoa,
mocrojana Ou OMacHOCT J1a C€ y HEKUM CIIy4ajeBHMa MCIIOCTABH Ja Ce HE paau
0 OpPraHMU30BaHOM KPUMHHAIY, OMHOCHO Jia OW CHelnujaliHe jeAMHUIIEC BOIUIIC
IIpeBeIrK Opoj mpeaMera.

Jlpyro nuTame MpakTHYHE MPUPO/JIE KOje Ce MOCTaBJba jecTe MojaM opra-
HU30BaHE KPUMUHAIHE TpyIe y YpenOu, KOju je MHOTO IIUPE HMOCTaBJBCH O]
[ojMa OpraHU30BaHEe KPUMUHAIHE rpyIe koju npeasuha Mahapcku kpuBUIHU
3akoHHK. Hamme, y MalapckoM KpHBHYHOM 3aKOHHKY j€¢ TOjaM 3JI0YMHAYKE
OpTraHM3aIHje YCKO IMOCTaBJbEH U TO Ka0: XHjepapXHjCKO MOCTaB/beHA OpTaHu-
3amuja, 3aBEPEHUYKO JICIOBabE, a TIOPE TOra CBpXa 3JI0YMHAYKE OpraHn3alldje
je Bplemhe KpUBUYHUX Jlella 3a Koje je mponrcana Ka3Ha 3aTBOpa O IIeT TouHa
WX TeXa, IITO TOCTOjU caMo y ClIydajy KBanudukoBaHor oOnnka omrehema
npupoge. [lakie, y 6e30poj cirydajeBa KpUBUYHHX Jiesia Koja npenpuha Ypenda
a Koja 3axBarajy IIp)KaBHE I'pAHUIIC U H3a KOJHX CTOje OPraHU30BaHE KPUMHU-
HaJIHE TpyIie, Hehe MOTNACTH Y HAJUICKHOCT CICLHUjaTHUX jeHHUIIA.

VY cnyuajeBuma MelyHapomHOT Kapaktepa (moceOHO ako MX BpIIe opra-
HU30BaHEe KpUMHUHAJE rpyre), Op3a u edukacHa pasMeHa HHPOpMaIHja je of
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nmoceOHOT 3Hadaja (00e30ehenn cy dopmasHu U HedopMatHH MehyHapoTHr
OJIHOCH Ca CIICLUjaHUM jeJMHHUIIAMa, JIOK j€ 3a JIOKAIHe WU IPYyre TepPHTO-
pHjaHEe UCTPaXKHE OpPraHe TO OTEekaHo).*

3AK/bYUYAK

Cy30ujame omtehema mpupone u Kpujymuyapema 3alITHNCHHX BpPCTa
je y uHTepecy cBHX Hac. Pa3HOBpPCHOCT kHMBOT cBeTa 00e30el)yje onpxaBame
JUHAMUYKE PABHOTEXKE IEJIOT KOMMHEHOT cucTeMa. Pa3HOIMKOCT >kKMBe MaTte-
pHje, pa3Boj *KHUBOT CBETa, Ka0 U Mel)yCOOHM OIHOC pasIHMYUTHX XUBHX Omha
U OIHOC TIpeMa HEKHBOj OKONWHHU YHHE JKUBOT HA 3€MJBH jaKUM M CTa0WII-
HUM. Pamy 3amtute NpUpOAHUX CTAHUINTA U PA3HOIUKOCTH BPCTa, HE CaMO
y EBponu Beh mmpom cBera, moTpebHO je MHOTO BUIle of oaBpahama. YKo-
JIUKO JKEJIMMO Jla 3alITHTHMO KHMBH CBET, Tpeba Ja 06e30eanMo opiKkaBame
W 3aINTUTY BUXOBHUX cTaHUITa (Omortoma). lllTaBuie, MopaMo MPBEHCTBEHO
O]l ITETHUX YTHUIIaja [1a 3alITUTIMO BPCTE KOje ce Y BhHMa HACTamYjy H OMO-
ryhiuMo HHXOBO TpEKHMBJbaBamke. YTHIA] JbYIH, APYIITBA M EKOHOMCKHX
MpUJIMKa Ha OMOIMBEP3UTET ce aHac MpoMeHuo. [1oTpedHo je mpencnuTaTu
MehycoOHH OHOC YOBEKa M H-ETOBOT OPYKEHha M CTBOPUTH HOBH KyJITYypHH
U eTHYKH MPHUCTYN U BpenHocHu cuctem.*! V Mahapckoj yBoheme 3aiutute
KHMBOTHE CPEIMHE y MPaBHU OKBHP M Jajbe MATH O] HU3A ,,ACUjUX OojecTu.
Y Mahapckoj ce y3 kpuBu4HO aeno omrehema mpupojae Hajuemhe mojapa-
3yMeBa U CTHIAIC¢ HE3aKOHUTE MMOBHHCKE KOpHCTH. To Cy OOMYHO IIyMCKe
kpahe. Y oOpauyHy BpeIHOCTH IITETE KOPHCTE CE IIEHE XMBOT M OTPEBHOT
nIpserta, MehyTuM, y ciaydajy IITETe Ha TepuTopujama oOyxBaheHUM mporpa-
MoM Hatypa 2000 He mocTOju HAYMH KOjUM O C€ MOTJIa YTBPAUTH BPEIHOCT
[IyMa y 3alITUTH IpHpoje.*

[MpunukoM neduHUCAma NPOTHBIPABHUX pAIkU IMPOTHB HKUBOTHE
CpeAMHEe M TpHpoAe, INMaBHa MoTemkoha ce jaBjba y BHIY pasrpaHHYCHa
JI03BOJBCHUX OJ HENO3BOJRCHUX paimu. [pyra moremkoha je dopmynucame
3aITHTHOT O0jeKTa y CKiIaay ca morpebama MpaBHe cHTypHOCTH. Hamme

“ Inzelt, E. (2018). Rendészeti és igazsagiigyi szervek egyiittmiikddése illetve a ko-
zottik 1évé informacioaramlas a szervezett blingzéses ligyek nyomozati munkajaban. In:
Frigyer, L. (szerk.) (2018). Nemzetkdzi jellegi szervezett biindzés nyomozasanak kutatasa
informéciddramlasi szempontbdl Tanulmanykétet 11., Nemzeti Kozszolgalati Egyetem, 8-29.

41 Zachar, Z. (2019). A természetkarositas biincselekmény és a védett fajok csem-
pészete térbeli : aspektusai Magyarorszagon a 2005-2018-as idészakban. MODERN GEO-
GRAFIA 15-32.

“ Bodnar, B. (2019). A kérnyezet biintetéjogi védelmének aktualis kérdései. BUN-
TETOJOGI SZEMLE 2019/2, 16-25.
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JKFBOTHA CPEIMHA M MPHUPONA CE TMHAMHYKH MEHajy, 38 Pa3iHKy O MpeIBHU-
IUBHBOT, CTaTUYHOT cBeTa mpasa. OCHOBA e(UKACHE KPUBUYHOIIPABHE 3AIITHTE
je na objexar 3amTute Oy/Je BpeJaH OdyBamba U MO3HAT IIUPOKOM KPYyTy JPYIITBA.
VY oBoj obnactu, MmehyTuM, decTo HeMa MpeKIanama ca JPYyrIM HOPMATHBHUM
CHCTeMHMa, T€ Cy y TaKBHM Clly4yajeBHMa OveKHBama Hucka.” Kao momarHu
poOJIeM MOXKE Ce jJaBUTH MPOIIMPEHe 00MMa 3alliTUTE Y K0joj ¢y oOyxBaheHe
npaBHe ynibeHule. JlogaTHn npolbieM MoXe HACTaTH y TyMauery YHHCHUY-
HOT CTama, y MPOIIUPEHOM O0MMY 3aIITUTHOT TIOjMa ,,3ajeTHHIIA 3aIITHheHUX
JKUBUX OpraHW3aMa M HBUXOBHX cTaHumTa™. dopmynainyja je MpruiiuvHO Heja-
CHa, jep C€ CTPHUKTHHM je3WYKUM TyMadeHEeM, IPHIUKOM IPBOT YHTamka, HE
MOXE jaCHO OZIPEANTH Ja JIM C€ YNFEHUYHO CTAambe OTHOCH CaMO Ha CTaHHIITA
JKHUBOTHUX 3aje):[H1/1ua, HWJIN CE€ OAHOCH Ha CTaHHIITa HOje)lI/IHI/IX opraHnusama.

[Toremkohe cTBapa u TO IITO je Y KPUBHYHUM 3aKOHUIIMMA KPUBUIHO-
MIpaBHU TOjaM MpuMepaka AeuHucaH mnpemupoko. [lopex tora, moremkohy
YHHU U CIIOKEHU PEeTYJIATUBHH CHUCTEM KOjH yKJbydyje HEKOJIMKO I'paHa IpaBa,
LITO PE3yJITUPA KOHTPAJUKTOPHUM CIY)KOSHHM OJTyKama.

3axkoHOaBaIl MOpa 00e30eTUTH J1a jaBHA YIIpaBa U KPUBUYHO IPABO YHHE
XapMoHMYHY nenuHy. Kama ce mojenmna mpasmiia y o0acTy jaBHE yIpaBe HE
MOTY jacHO TYMa4HTH, OHJa C€ HE MOXKE TOBOPUTH O KPHBHYHOj OATOBOP-
HOCTH KOja C€ 3aCHHBa Ha MPEAMETHO] YIpaBHOj He3akoHuTocTH.** Tlopen
perylIaTopHUX KOHTPaJIUKTOPHOCTH, HajBehu mpolieM mpejcTaBiba HEJ0CTa-
TaK CTPYYHOT 3Hama U3 OBE 00JACTH CIIy')KOGHUKA 3a CHpOBOhCHmE 3akoHA U
LUBHJIHUX TIPECTYITHHUKA, [ITO YECTO JOBOJH J0 TOTA JIa Ce MPEAMETH OKOHYA]y
no3uBajyhu ce Ha rpenke y ogpehuBamy apymTBeHe onacHoctu. [lopen Tora,
3a pelaBame OBUX CIIydajeBa MCTPaKHH KalalUTeT OpraHa 3a MpoBoheme
3aKoHa je m3y3eTHOo Hm3ak. C Jpyre cTpaHe, OBO je Kpajibe HEJOBOJPHO CaHK-
[IMOHKMCAHa 00JIacT Of CTpaHe cynoBa (YIIaBHOM Ce HOBYaHE Ka3HE H3pHUY
y TIOjeJIMHAM PA30TKPUBEHUM M JOKa3aHHUM Cy4ajeBUMa) HapO4HMTO Y Mope-
hemy ca KpUBHYHHMM JlelMMa y BE3W Ca HApPKOTHIIMMA, TJIC CE YaK W 3a JIAKIIe
o0IIKe M3BpIICHa KPUBIUYHOT JIeIa H3pUYY BHIIETOAMIILE 3aTBOPCKE Ka3HE.

Cmarpamo J1a je HEeOIXO/IHO yBOl)erhe BEeIMKUX NPOMEeHa M Yy Ta4yKH IJie-
JIMIITA 3aKOHOJABLIa M CIIPOBOJAMOLIA 3aKOHA, KaKo OM ce BPEJHOBAO CIIEKTap
KPUBHUYHHUX JieJia TIPOTHB MPHUPOJE U KUBOTHE CPEIMHE, a He caMmo jaa Oyay
JIEKJIapUCaHu Kao 3aiTHNeHH TpaBHH 00jeKTH TI0jeTHHIUM KPUBUYHHM JeTIMa
y TIPAaBOCYIHOM CHUCTEMY.

4 Molnér, T. (2017). A kornyezet biintetéjogi védelme. Miskolci Egyetem AJK.
Szakdolgozat, 84.
4 Mészaros, 2017:85.
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INTRODUCTION

Pursuant to one of the four fundamental ecological principles established
by the U.S. biologist Barry Commoner (1917 —2012), “nature gives nothing for
free,” thus there is no such thing as a free lunch. Everything must be paid for
and there is no certainty that we may use money to pay for what we exploit from
nature.! The need to protect the environment and nature is not a new idea, but
its increasing importance can be linked to the development of industrial socie-
ties, when the West acquired a more intense need to exploit natural resources.
In the history of humankind, certain species have been protected since ancient
times by local laws and regulations, e.g., by prohibitions on hunting, that have
been present since the Middle Ages to today. However, it should be noted that
early regulations (from the early Middle Ages) did not particularly protect the
survival of species (protect biodiversity), but primarily protected the economic
interests of certain rulers, clerical or temporal persons that owned an area; or
they prohibited the hunting of specific animal species on religious grounds.?

Modern society births the legal, constitutional and criminal protection
of nature and the environment as its integral part. Today, the right to a healthy
environment is interpreted as a third generation right and the content of this
right is expanding.® Today’s generation represents the down payment and
direction for the future of nature.

It is a constitutional obligation of the current society, social groups, their
members, as well as all other elements of society to create a realistic chance
for future generations to live in a healthy environment that can provide for an
adequate existence of humankind.* The legal protection of nature can funda-
mentally be divided into two regulatory areas® (not only regarding Hungarian

! Ben-Belgacem, A. (2019). A természetben nincs ingyen ebéd, Ugyészek Lapja,
2019/2. ed.

* Farkas Csamang, E. (2014). Kdrnyezetjogi szabalyozdsok: Egyetemi jegyzet. Sze-
ged: Szegedi Tudomanyegyetem Allam- és Jogtudomanyi Kar : JATE Press.

3 Kéhalmi, L. (2010). 4 kornyezet védelme a magyar biintetdjogban. Pécs: doctoral
dissertation, 5.

* Hager, T. (2016). A kdrnyezet alkotményos ¢és biintetéjogi védelme, kiilénds tekin-
tettel a vizek élévilaganak oltalmara. BUNTETOJOGI SZEMLE, 1-2, 27.

5 Sziebig, O. J. (2021). Vadvilag végveszélyben: A vadvilaggal kapcsolatos biinteten-
do cselekmények nemzetkozi és unios jogi vonatkozasai. Szeged: Pélay-Elemér Foundation,
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but also international regulations): 1. to protect certain areas and habitats and
2. to protect certain animal and plant species.

This article will focus on the system of legal protection for animal and
plant species as a segment of the laws regarding environmental protection. It is
difficult to imagine a modern legal system that does not consider criminal law
as one of the possible instruments for environmental protection, given the inter-
disciplinarity and scope of ecological law as a legal field.® Most international
conventions do not prescribe that signatory states impose criminal sanctions
for contract-prescribed activities. Administrative sanctions or misdemeanours
can be issued,’ that is, perpetrators are not always issued criminal sanctions.
Implementing and applying international regulations in domestic legislation
is the duty of every state. It is a separate issue whether, for example, breaking
the regulations of conventions is sanctioned with criminal law instruments by
the state. Criminal law is essential, but not a sufficient instrument for protect-
ing the environment. A state that purports to honour the rule of law may only
use criminal law as the last resort when dealing with environmental protection.
A much more efficient instrument for protecting the environment than laws is
developing an appropriate approach.

EFFECTIVE HUNGARIAN CRIMINAL LAW REGULATIONS
AND REGULATIONS ON PROTECTING NATURE

The new Hungarian Constitution provides protections to the environ-
ment and nature more than the previous Constitution, as the prior one was only
implemented declaratively.® The new Constitution posits, as a national convic-
tion, the duty of the Hungarian people to wisely use natural resources in order
to protect the living conditions of future generations. The Constitution states:

“We bear responsibility for our descendants and therefore we shall
protect the living conditions of future generations by making prudent use of
our material, intellectual and natural resources.”

Univeristy of Szeged, Allam- ¢és Jogtudomanyi-Karanak, Nemzetkozi jogi és Eurdpa-jogi
Tanszék, 67.

¢ Molnér, T. (2017). A kérnyezet biintetGjogi védelme. Miskolci Egyetem AJK: the-
sis, 5.

7 Cho, B. S. (2000). Emergence of an International Environmental Criminal Law?.
UCLA Journal of Environmental Law and Policy, 19 (1).

8 Antal, A. (2011). Az Gj Alaptorvény kornyezetvédelmi filozofidja. Kozjogi Szemle,
4,43-51.
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Additionally, Art. P) specifically stresses the importance of biologi-
cal diversity:

“Natural resources, in particular arable land, forests and the reserves
of water; biodiversity, in particular native plant and animal species; and cul-
tural artefacts, shall form the common heritage of the nation, it shall be the
obligation of the State and everyone to protect and maintain them, and to
preserve them for future generations.”

Regarding the environment and protecting nature, it is worth particularly
noting Arts. XX and XXI of the Constitution, wherein the right to physical and
psychological health is declared, which is achieved, among other means, by
protecting a healthy environment; the articles also formulate the obligation of
reparations for activities that damage the environment.’

Art. XX (1): “Everyone shall have the right to physical and mental
health.” The rights from para. 1 Hungary promotes “through agriculture free
of genetically modified organisms, by ensuring access to healthy food and
drinking water, by organising safety at work and healthcare provision and
by supporting sports and regular physical exercise as well as by ensuring the
protection of the environment,” (Art. XX (2)). Through Art. XXI (1) Hungary
recognizes and endorses “the right of everyone to a healthy environment.”
Art. XXI (2) states: “Anyone who causes damage to the environment shall be
obliged to restore it or to bear the costs of restoration, as provided for by an
Act.” Art. XXI (3) declares: “The transport of pollutant waste into the terri-
tory of Hungary for the purpose of disposal shall be prohibited.”

Chapter XXIII of Act C of 2012 on the Criminal Code!® regulates “crim-
inal offences against the environment and nature.” By separating this chapter,
the legislation completely differentiated it from factual stations that work
against public health, i.e., by breaking away from the hitherto regulatory tech-
nique, autonomous protection of nature and the environment was achieved.!!
The need for this regulatory technique was stated multiple times in legal lit-
erature.'> The factual conditions against which the nature and the environment
needs to be protected are: damage to the environment, animal cruelty, poach-
ing, illegal fishing, organizing illegal animal fighting, breaking regulations for
managing waste, misusing substances that damage the ozone layer, misusing

9 Polt, (2014). A kdrnyezet és természet elleni biincselekmények. Polt, (ed.). Uj Btk.
Kommentar: Frissités az elsé kiadashoz. Nemzeti Kozszolgalati és Tankonyv Kiado.

10 Act C of 2012 on the Criminal Code, Official Gazette of Hungary, 92/2012.

' Kéhalmi, L. (2017). A kdrnyezet és a természet elleni biincselekmények. 4 negye-
dik magyar biintetékodex. ( 327-341). MTA Tarsadalomtudomanyi Kutatokdzpont.

12 Gorgényi, 1. (2002). A kornyezetvédelmi biintetdjog aktualis fejleményei Europa-
ban. Beliigyi Szemle, 10, 39-50.
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radioactive substances, misuse regarding managing nuclear objects and misuse
regarding the utilization of nuclear energy. It can be noticed that the chap-
ter contains a plethora of factual conditions, but their common characteristic
is that they all protect the environment, nature, or their individual elements.
Thus, for example, the torturing of animals encompasses organizing illegal
animal fights, as the object of legal protection is the same.'

The Criminal Code currently in force formulates the criminal law pro-
tection of protected species in international contracts and domestic legislation
in the following manner:

“Any person who unlawfully obtains, possesses, distributes, imports,
exports, transports through the territory of Hungary, engages in the traffick-
ing of or damages or destroys: a) any species of a living organism under
special protection; b) any species of protected living organisms or species of
flora and fauna which are deemed important for conservation objectives in the
European Union, provided that the aggregate value of these species expressed
in monetary terms reaches the threshold amount determined by specific other
legislation for the species of a living organism under special protection; c)
any species listed in Annexes A and B to the European Council Regulation on
the protection of species of wild fauna and flora by regulating trade therein;
is guilty of a felony punishable by imprisonment not exceeding three years,”

(Art. 242 (1)). Art. 242 protects individual animals, while Art. 243 pro-
tects the environment. Given the theme of this article, we will examine the
protection of individual specimens.

The object of a criminal act is the social interest related to protecting
the environment and ecological balance. Environmental damage is a general
term, while the factual conditions of criminal law are covered by other legal
norms.'* The objects of protection of criminal legislation are: specimens of
protected and highly protected species or species of flora or fauna important to
the European Union; in the latter instances, only

“...provided that the aggregate value of these species expressed in monetary
terms reaches the threshold amount determined by specific other legislation
for the species of a living organism under special protection.”!®

13 Polt, (2016). A kornyezet és természet elleni biincselekmények. Polt (ed.). 4 Biin-
tet6 Torvénykonyvidl szolé 2012. Evi C. torvény Nagykommentdrja. (349-858). OPTEN
Informatikai Kft.

14 Karsai, K. (2020). Nagykommentdr a Biinteté Torvénykonyvrél sz616 2012. Evi C.
torvényhez. Budapest: Wolters Kluwer Kiado, 440.

15 Art. 242 (1) b) of Act C of 2012 on the Criminal Code, Official Gazette of Hun-
gary, 92/2012.
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A “special legal regulation” regarding the currently protected and highly
protected animal and plant species, highly protected caves, as well as plant
and animal species that are of particular importance for conservation efforts
from the perspective of the European Union, was issued within the Criminal
Code, i.c., the Decree of the Ministry for Environmental Protection, which was
issued based on Act No. LIII of 1996 on Nature Conservation.

Addendums 1 and 2 of the Decree list the protected and highly protected
animal and plant species, as well as their monetary values. The minimal mon-
etary value prescribed by the Criminal Code is 100,000 Hungarian forints
(HUF). Thus, when a criminal offence is committed against multiple protected
specimens, it is necessary to check whether the added value for the given spec-
imens exceeds 100,000 HUF in the table in the addendum. Additionally, the
objects of a criminal offence can be animals or plants listed in Annexes A and
B of Council Regulation (EC) No. 338/97 on the protection of species of wild
fauna and flora by regulating trade therein (hereinafter: Council Regulation
No. 338/97)'¢ to which the Criminal Code refers to. In the Criminal Code, spe-
cies of living organisms encompass:

“a) species of a living organism in any form or stage of development;

b) hybrids of living organisms propagated artificially or otherwise;

c) derivatives of a living organism, including dead specimens and any
parts and derivatives thereof or of the species of a living organism, and any
goods or products made from any of the above, or containing any component
that originates from any of the above.*

Unlawfully obtaining, possessing, distributing, importing, export-
ing, transporting through the territory of Hungary, trafficking, damaging, or
destroying are considered unlawful acts.

To obtain is to take ownership, regardless of whether it is classified
as encumbered or unencumbered and whether it is done for oneself or for
another. To possess is to have ownership for a longer time period. To distribute
encompasses all activities that cause the object of the unlawful activity to be
transferred to another person or other persons.!” Import, export and transport
through the territory of Hungary are subsections of illegal international traffick-
ing of animals and plants. As a rule, these activities are preceded by executive
activities (owning, possessing, etc.) and can be established only if the prior
activities were not unlawful, i.e., the perpetrator has the appropriate licenses
in accordance with international and domestic regulations for owning and pos-
sessing protected animal and plant species, but not for their import, export

1 The Council of the European Union, Council Regulation (EC) No. 338/97 on the
protection of species of wild fauna and flora by regulating trade therein, Brussels, 1996.

17 Karsai, K. (2020). Nagykommentdr a Biintetd Torvénykonyvrdl szolé 2012. Evi C.
torvényhez. Budapest: Wolters Kluwer Kiado, 441.
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and transport. Unlawful activities are realized by crossing the state border.
Trafficking means that the perpetrator regularly and on multiple occasions dis-
tributes the objects of the criminal offence through purchasing and selling for
monetary gain or to participate in their distribution. Damaging is an activity
that does not destroy a living organism, but causes significant damage. Destroy-
ing is an activity that directly results in the cessation of the vital functions of a
living organism. To commit these last two criminal acts, certain results are nec-
essary, i.e., damage to a specimen or the destruction of a specimen, and, as with
all consequential criminal offences, here it is necessary to establish causation
between the consequences and the object of the criminal act.

The base form of the criminal act can only be committed with intent.
Awareness needs to exist regarding two factors: that the object of the criminal
offence is under international or domestic protection and awareness of the ille-
gality of the act is also required, that is, which permits and licenses are required
(import, transit). For example, there were multiple instances from the Airport
Police Directorate where the perpetrator possessed the CITES export permit
for a specimen and its derivatives, but did not have an import permit. Here,
the perpetrators were exempt from criminal responsibility because of “mis-
conception”, which caused the bodies that enforce the law numerous practical
difficulties. Usually, praxis is not harmonized regarding when specific cases
contain a misconception. Additionally, it is a bigger issue to determine which
segment of a misconception is of more importance: the factual misconception
or the misconception regarding the societal danger.

The commentary to the Criminal Code'® contains concrete examples of
the application of relevant factual misconceptions:

“...a relevant factual misconception exists if the perpetrator does not recog-
nize that the specimen in his possession (or a derivative) is a protected good.
He can think that it is, primarily, a non-protected specimen, thus, for exam-
ple, if he thinks that he possesses a turkey egg while possessing a protected
alligator egg in truth. Misconceptions, in the framework of criminal law
legislation, can be classified as misconceptions regarding societal danger,
taking into account what kind of knowledge is expected from the perpetrator
and the circumstances that relate to the execution of the criminal act. For
example, when the perpetrator did not even know that there is international
protection of wild animals and plants.”

In a specific case', the Supreme Court of Hungary freed the accused
based on misconceptions regarding societal danger. In this case, criminal

8 Karsai, K. (2020). Nagykommentdr a Biintetd Torvénykonyvrdl sz616 2012. Evi C.
torvényhez. Budapest: Wolters Kluwer Kiado, 441.

1 The Supreme Court of Hungary, criminal revision of cases, judgement CRCIIL.
360/2007/5.
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proceedings were initiated against the perpetrator because he bought the head
of an alligator in a U.S. gift shop which he brought to the territory of Hun-
gary without the required permits. The relevant regulation is more difficult
to recognize than other legal regulations. The legal regulations that refer to
protected, highly protected, or animal or plant species prescribed by interna-
tional agreements (the process of issuing permits) are difficult to understand
and can require professional knowledge and legal expertise, while the list of
prohibitions is consistently changing. The accused did not anticipate the need
to obtain any permits for the object, which he bought in a public, legal shop.
Employees of bodies that enforce laws and officials are expected to have pre-
cise knowledge of executive legislation. Based on those facts, the Supreme
Court took the position that the perpetrator had valid reasons to assume that
his actions did not pose a societal danger, thus he was exempt from criminal
guilt based on his misconception about the societal danger.?” Conversely, there
is a case of a criminal that wished to hunt and killed a gray wolf while hunting
abroad, then wanted to bring the wolf’s skin and skull into the country. The
Curia pronounced him guilty and stated that in this case misconception cannot
be taken as a reason for exemption from criminal responsibility. According to
the explanation, a perpetrator that deals in hunting cannot claim that they were
not familiar with the legal conditions that bind them, that is, cannot claim that
he did not know that he needed to obtain a CITES permit for importing gray
wolf derivatives into the territory of the European Community, thus he was
guilty of neglect.”! The court also established the guilt of a perpetrator that
smuggled dead but protected animal species through the territory of Hungary.
The perpetrator claimed that he was transporting goods for international trade
and that he did not know the origin of the goods.
In the judgment, it was explained, in detail, that:

“The Geneva Convention on the Contract for the International Carriage
of Goods by Road, signed on May 19, 195622 (and which was proclaimed
Directive no. 3 from 1971 on the Contract of the International Carriage of
Goods by Road, pursuant to the announcement of the Convention from May
19, 2011), pursuant to Art. 8, point 1, the carrier is obligated to check the
accuracy of the statements in the consignment note regarding the number
of packages and their marks and numbers on receiving the goods, as well
as the apparent condition of the goods and their packaging; if they were
unable to check the packaging and the apparent condition of the goods and

20 The Supreme Court of Hungary, criminal revision of cases, judgment CRCIII.
843/2008/5.
2 Ibid.

22 United Nations, Convention on the Contract for the International Carriage of
Goods by Road (CMR), Geneva, 1956.
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consequently could not fulfil the conditions from Art. 8, does not exempt the
carrier from responsibility, as that exclusively relates to the organization of
the transportation which the carrier needs to resolve in accordance with the
given situation.”*

Qualified cases:

“(2) The penalty shall be imprisonment between one to five years if
the damage done to the natural environment results in the destruction of the
species of living organisms: a) to an extent where — in the case provided
for in Paragraph a) or b) of Subsection (1) — the aggregate value of such
destroyed species of living organisms expressed in monetary terms reaches
the highest amount determined by specific other legislation for the species of
a living organism under special protection, times two; b) to an extent where
it jeopardizes the survival of the living organisms in the case provided for in
Paragraph ¢) of Subsection (1).”*

In a qualified case, on the one hand, the perpetrator must cause the
destruction of living organisms, and, on the other, it is necessary for the mon-
etary value of the dead specimens to be double that which is stated in the
special regulation. When dealing with animals, the amount is 1,000,000 HUF,
that is, the cumulative amount of the monetary value of the destroyed speci-
mens needs to be larger than that amount; when dealing with plants, where
the prescribed amount is 250,000 HUF, the monetary value needs to be above
500,000 HUF. In a qualified case, negligence is punishable.

KEY INTERNATIONAL CONVENTIONS FOR THE
PROTECTION OF WILD ANIMAL AND PLANT SPECIES

CITES Convention

The Convention (hereinafter: CITES Convention),” as a multilateral
contract that regulates international trade, was signed by 183 states and the
appendices contain approximately 35,000 animal and plant species. In Hun-
gary, it was initially published in 1986 by directive 16 with the force of law,
after which, in 2003, it was implemented into domestic law by Act XXXII.
All species listed in the appendices are protected by a complete prohibition on

2 Judgement EBD2017. B.8.

2 Art. 242 (2) of Act C of 2012 on the Criminal Code, Official Gazette of Hungary,
92/2012.

3 CITES, Convention on International Trade in Endangered Species of Wild Fauna
and Flora, Washington, 1973.
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trading (Appendix I), or by regulating their trade through permits and quotas
(Appendix II), or by prohibiting their trade in specific countries (Appendix
IIT). The CITES Convention does not only regulate the trade of living speci-
mens, but also covers the trade of dead animals, products made from them,
decorative objects and derivatives (such as their skin, bones, body parts, etc.).
Appendix I covers those species facing extinction because there are a few hun-
dred or less specimens in the wild.

The species listed in Appendix II do not directly face extinction,
but their trade needs to be limited in order to maintain the existing number
of specimens.

The population of species listed in Appendix III is endangered in a given
country, thus international protection is required for regulating trade. It should
be noted that the CITES Convention does not contain a provision that specifi-
cally requires the application of criminal sanctions by the signatory states in
case someone violates the provisions of the Convention. The first chapter of
Art. VIII (“Measures to be Taken by the Parties™) only states that countries can
impose “appropriate measures” to those violating the provisions by trading or
possessing the species listed in the appendices.?® Additionally, it is stressed
that the signatory states need to secure the confiscation of specimens of the
species listed in the appendices and the return of such specimen to the coun-
try of export. In fact, the Convention fully allows the states to regulate the
measures against violators of the CITES Convention via their domestic laws
— by criminal or other (contractual, civil, etc.) sanctions. This was critiques
by multiple scholars, as in most cases, illegal trade is carried out by criminals
that strive for large gains or organized criminal groups, against whom special
bodies for the detection and sanctioning of criminal offences should act.?”’

The CITES organization

Art. XI of the CITES Convention prescribes a “Conference of the Par-
ties” that needs to be held at least biannually, but extraordinary meeting may
also be held. During a conference it is possible, among other things, to modify
the list of species in the appendices, i.e., add new species or delete existing
ones. Each party may propose modifications and amendments to the species in
Appendices I and II 150 days before the meeting. The amendments are adopted

26 Sziebig, O. J. (2021). Vadvilag végveszélyben: A vadvilaggal kapcsolatos biinte-
tendo cselekmények nemzetkozi és unios jogi vonatkozasai. Szeged: P6lay-Elemér Foun-
dation, Univeristy of Szeged, Allam- és Jogtudomanyi-Karanak, Nemzetkozi jogi és Eur6-
pa-jogi Tanszék, 120.

7 Sellar, J. M. (2016). Wildlife Crime Case Study.
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by a two-third majority of votes of the parties present at the meeting, while
accounting only for those that voted for or against and not those that abstained.
Each party may request from the Secretariat to add to the list of Appendix I1I
those species that it believes require adequate regulations within its jurisdiction.

In Art. XII, the “Secretariat” is prescribed, which, besides the organi-
zation of the “Conference of the Parties”, primarily has coordination-related
tasks in applying the Convention and adopts annual reports.

Art. IX prescribes that each party must designate one or more Manage-
ment Authorities competent to grant permits or certificates. In Hungary, this
task is carried out by the Department for Biodiversity and Gene Conservation
within the Ministry of Agriculture.

THE EU REGULATION IN FORCE

The EU, as a member of CITES, regulates the international trade of wild
species by Council Regulation No. 338/97. This regulation was amended mul-
tiple times and partially adopted the CITEC provisions, while in some cases it
sets more severe conditions. Council Regulation No. 338/97 has 4 annexes: A,
B, C and D. Annexes A, B and C approximately correspond to CITES appen-
dices I, II and III, however, they also contain species not prescribed by the
CITES Convention; these are species protected by internal rules of the EU.
Annex D (it has no equivalent in CITES) lists species for monitoring because
it may be needed to place them in one of the other annexes.

EU regulations not only prescribe more species as protected compared
to CITES, but the regulations are much harsher in the domain of trade. One
example is that an import permit is required during the importation of those
species listed in annexes A and B into the territory of the EU and a notification
of importation for species listed in annexes C and D (pursuant to the CITES
Convention, an import permit is only required for Appendix I).

INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS
FIGHTING ILLEGAL TRADING OF WILD ANIMALS

International Union for Conservation of Nature (IUCN)
This organization was founded in 1948 and is currently one of the largest
non-governmental organizations in the world dealing with the protection of wild

animal and plant species. Its members are state representatives from different
countries, representatives of different civil organizations and private persons.
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The organizations has created the, so-called, Red List, that organizes
those species facing extinction into the following categories: extinct, extinct
in the wild, threatened, critically endangered, endangered, vulnerable. Also,
there are categorized of near threatened, least concert, data deficient and
not evaluated.

IUCN attends CITES as an expert and observer. Additionally, it
invests significant resources into the application and effective application of
CITES rules.

TRAFFIC

TRAFFIC is a non-governmental organization that fights for the preser-
vation of biodiversity and sustainable growth. It is present on five continents
and in 15 states and works with more than a hundred associates, including aca-
demics, biologists and conservationists. The organization was founded in 2010
and since its founding it has dealt with the trade of wild animals in more than
80 reports.” They conduct research and analysis on the topic and, as CITES
consultants, they participate by providing advice and counsel on CITES con-
ferences. CITES and WWEF established cooperation, whose four pillars are
fighting poaching, fighting illegal trade of protected species, the suppression
of the demand for them, and the development and creation of international
political strategies.

United Nations Office on Drugs and Crime (UNODC)

As a participant of the fight against drugs and international crime, the
organization also deals with cross-border crime that effects the environment. In
2014, UNDOC established “The Global Programme for Fighting Wildlife and
Forest Crime”. The aim of the programme is to treat crimes against wildlife
and illegal logging, alongside other related crimes, as severe and internation-
ally organized crime.” With that purpose in mind, it strives to strengthen the
political, legislative and regulatory systems, and improve the readiness and
familiarity necessary for investigating and processing the related crimes. It
also strives to establish cooperation on the bilateral, regional and international
level. Additionally, it gathers data, analyses it and makes reports. All of this is
done to increase the degree of awareness regarding the scope and character of
crimes against the environment.

28 traffic.org.publications orsi 26.0

2 UNODC. (2022). Wildlife and Forest Crime. Available at: https://www.unodc.org/
roseap/en/what-we-do/toc/wildlife-overview.html
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It has issued two comprehensive reports on the topic of crimes against
wildlife of a global scale, in 2016 and 2020, wherein the characteristics and
most recent trends of the examined criminal offences were presented based on
the data on confiscations.

Interpol (the International Criminal Police Organization)

As an intergovernmental organization, Interpol has 195 members. It is
not an investigative body, but its general goal is to transfer information that
was obtained during investigations in different member states, as well as an
expedient exchange of such data among the national investigative bodies.
Additionally, it also provides operational and technical support for investiga-
tions dealing with preventing international and cross-border crime.*

The information is sent to Interpol’s General Secretariat, whose organ-
izational unit coordinates the investigations which are in progress in the
different member states on a daily basis, where assistance from Interpol was
requested. Every country has its own National Central Bureau (In Hungary, the
National Central Bureau is part of the International Law Enforcement Coop-
eration Centre), which is in contact with the General Secretariat of Interpol.

Primarily, Interpol was created as an active means of fighting against
international organized crime, but its purpose was expanded to fight cyber-
crime and terrorism.

Within Interpol, this topic is a priority, thus the special unit Interpol
Wildlife Enforcement was formed, which assists domestic bodies to implement
laws regarding the elimination of organized international criminal groups. The
unit closely works with actors from those sectors that deal in wild animals
and plants (e.g. zoos) and issues notices to member states when it acquires
important information that may affect the member states. It established multi-
ple international projects for supressing the illegal trade of protected animals
and plants. Additionally, it manages and coordinates several operations, which
has led to mass arrests and the confiscation of several tonnes of prohibited
goods (living animals or products, plants, etc.).’!

Such projects are:

Project Predator — this project was started to protect big cats, which
are hunted en masse for the sale of their fur and other body parts on the black
market. The project assists in organizing multiple international operations,
gathers and analyses criminalistic information, and connects law enforcement

30 Interpol. (2022). What is INTERPOL?. Available at: https://www.interpol.int/

Who-we-are/What-is-INTERPOL
3 Ibid.

752



V. Vari, C. Zsigmond, Protection of flora and fauna in international..., pp. 740-766.

bodies with international and non-governmental organizations, with the aim of
eliminating different poaching and trafficking networks.

Project Wisdom — elephants are hunted to process their tusks, while rhi-
noceros hunting is done to crush their horns and sell the powder as a medicinal
agent. This project helps fight poaching of elephants and rhinoceros and the
organized crime that links them by obtaining and analysing criminalistic infor-
mation and enabling fast transmission of information. Operations conducted
within the scope of this project have, until now, resulted with 1,100 arrests,
the confiscation of several tonnes of raw ivory and 50,000 carved ivory items.
80 % of people arrested were convicted before a court.*

1,400
SUSPECTS
IDENTIFIED

3 INDIVIDUAL
Timber  Wild  Pangolin Elephant
Mest S IvE)ry PIECES

Operation Thunderstorm, source: Interpol

Operation Thunderstorm (2018) — this action is an excellent example
of the success that may be achieved by the coordinated efforts of law enforce-
ment agencies and other bodies from this sector. This operation targeted all
persons that participate in international illegal trade of wild animals and illegal
logging that represent a risk based on preliminary analyses. Police, excise, and
border authorities participated, as well as bodies for environmental, nature,
and forestry protection of 93 countries. The results: nearly 2,000 confiscations
and the arrests of 1,400 suspects.*

32 Interpol. (2022). Wildlife crime. Available at: https://www.interpol.int/Crimes/
Environmental-crime/Wildlife-crime.

33 Ibid
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Operation Thunderbird (2017) — This operation was the timely pre-
decessor of operation Thunderstorm. Similarly to that operation, this global
operation led to the arrest of 900 suspects and 1,300 confiscations, with a mon-
etary value of 5.1 million USD. Police, excise, border, and conservationist
authorities of 49 countries participated.**

Europol

As the criminal intelligence service of the European Union, Europol
covers 27 member states and assists in combating severe international crime
and terrorism. Additionally, it has close cooperation with several states that are
not members of the EU and other international organizations (e.g. Interpol).*

According to the information available at Europol’s website, the follow-
ing threats are considered priorities for the internal safety of Europe:

— terrorism

— international drugs trafficking and money laundering

— organized fraud

— euro counterfeiting

— human smuggling

Further, new threats like cybercrime and human trafficking are stressed.
In the context of its operations and tasks (exchange of criminal informa-
tion, criminal analyses to assist in investigations), in principle it is the same
as Interpol, with the addition that it provides support to prosecutor’s offices
within the framework of joint investigation teams. However, it is worth noting
the strategic analysis of two priority areas:

— Strategic Organized Crime Threat Assessment (SOCTA). This assess-
ment identifies and evaluates emerging threats and describes the activities of
criminal organizations and their structures, as well as the most important crim-
inal activities the EU faces.*

— Terrorism Situation and Trend Report (TE-SAT) provides detailed
reports on the terrorism situation in the EU. SOCTA assessments are filled
by member states and returned to Europol, where a SOCTA report is created
after an evaluation of the data. Based on the report, after a prolonged process,

3% Interpol. (2022). Wildlife crime. Available at: https://www.interpol.int/Crimes/
Environmental-crime/Wildlife-crime.

35 Europol. (2022). Az EUROPOL-rdl. Available at: https://www.europol.curopa.cu/
about-europol:hu

36 Europol. (2021). Serious and Organised Crime Threat Assessment (SOCTA) Iden-
tifving the priorities in the fight against major crime. Available at: https://www.europol.
europa.eu/publications-events/main-reports/socta-report
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a 4-year political plan is made, the EMPACT (European multidisciplinary
platform against criminal threats) priorities.’” Goals and tasks are set based
on these priorities; leading countries and experts are defined and financial
resources are provided for meeting the goals and tasks. The leading countries
will typically be member states for which a given topic represents a severe
issue. Police, border, excise, judicial and executive authorities are included
among the relevant national bodies.’® The operation against ecological crimes
(including the illegal trade of wild animals and plants) was included in the
EMPACT priorities of the European Union in the 2018-2021 cycle, as well as
the active 2022-2025 cycle.

In the current cycle, the strategic goals relating to ecological crime are
defined thus:

“To disrupt criminal networks involved in all forms of environmental
crime, with a specific focus on waste and wildlife trafficking, as well as on
criminal networks and individual criminal entrepreneurs with a capability to
infiltrate legal business structures at high levels or to set up own companies
in order to facilitate their crimes.”*

These unlawful acts that particularly harm the EU were first mentioned
in the SOCTA report from 2018, as a new area of organized crime. In this
report, they were not defined as wildlife crime, but as trafficking endangered
species. According to this formulation, the term encompasses obtaining and
possessing endangered animal and plant species, which is a violation of
national and international laws. The CITES organization is the international
framework for the protection of endangered species that ensures that interna-
tional trade remains within reasonable limits and safeguards the survival of
these species.*

According to the report, the EU is primarily a transitory region for the
illegal trade of endangered species, while the target countries are specific Asian
and North American countries. The species and products that are mostly traf-
ficked through the EU, from the EU, or into the EU are: the European glass
eel, reptiles, exotic birds, pangolins, fish, narwhal meat, clams, corral, wood
and ivory. In the 2018 report, the involvement of organized crime in trade
was low, but rising. Organized criminal groups specialized in this activity and

37 Hegyaljai, M. (2014). Az EMPACT mint rendészeti valasz az eurdpai biingzésre.
Pécsi Hataror Tudomanyos Kozlemények, 15, 127-134.

38 Ibid.

3 Europol. (2022). EU Policy Cycle - EMPACT 2022+ Fighting crime together.

40 Europol. (2021). Serious and Organised Crime Threat Assessment (SOCTA) Iden-
tifying the priorities in the fight against major crime. Available at: https://www.europol.
europa.eu/publications-events/main-reports/socta-report

755



Glasnik of the Bar Association of Vojvodina, Issue 3/2022.

fully focused on it. In the report from 2021, SOCTA again focused on wildlife
crime. In the introduction, the definition from 2018 is expanded; it lists what
is included in wildlife crime: unlawful poaching, collecting, trading, import-
ing, possessing, obtaining wildlife products, consummation of animal and plant
species, including timber and other forest products that violate national or inter-
national law.*! Additionally, it describes how these unlawful activities increase
the risk of extinction for endangered species, further degrade biodiversity, how
they represent a health risk to people and can cause global disease transmission.

Traders are increasingly targeting endemic species and those species that
are not found in the CITES list, such as birds and big cats; the demand for
exotic reptiles has also increased. Traders have started focusing on endemic
and non-CITES species in order to circumvent the international legal frame-
work for the protection of wild animals and plants.

Sellers and buyers use online marketplaces, mobile applications and
specialized forums where they can inform themselves regarding the available
products, availability and prices, or even get expert advice on capturing and
breeding. Suspects can be citizens of EU or non-EU countries, however, the
nationality of suspects is largely dependent on the role they have in the illegal
international supply network: poachers and collectors are mostly citizens of
the country of origin of the goods, while mules and traffickers are often from
the destination countries. Some traffickers also participate in drug trafficking
and excise fraud.*

THE INSTITUTIONAL SYSTEM OF OPERATIONS AGAINST
CRIMES AGAINST WILD ANIMALS IN HUNGARY

International crimes against wild animals (damaging nature) are typically
uncovered by government authorities in the process of their illegal transport
into Hungary via air or road traffic; in most cases at border crossings during
excise inspections by the national tax and excise administration. I will discuss
particular cases of illegal transport and smuggling methods in a special chap-
ter. If the excise inspection uncovers unlawful transport (without the correct
permits or exceeding the allowed permits) or in cases wherein exists reason-
able suspicion of a criminal act, it will be reported to the police, due to the fact
that pursuant to Act No. XC of 2017 on Criminal Procedure (hereinafter: Act
No. XC 2017), the criminal procedure falls under the police’s jurisdiction.

4 Europol. (2021). Serious and Organised Crime Threat Assessment (SOCTA) Iden-
tifying the priorities in the fight against major crime. Available at: https://www.europol.
europa.eu/publications-events/main-reports/socta-report.

2 Ibid.
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Based on the above, the following chapters will examine the activities
and the organizational structures of these two law enforcement agencies and
the relevant legal provisions and standards.

The national tax and excise office

For the import and export of specimens of the species listed in the
CITES Convention and Council Regulation No. 338/97, it is necessary to pre-
sent the CITES permit or other documents (certificates, licenses, registrations);
thus, if a person wishes to import this type of animal or plant, they need to
possess these documents. For transport across Hungary a CITES permit is not
required. As was mentioned previously, the national CITES body of Hungary
is the Ministry of Agriculture’s Department for Biodiversity and Gene Conser-
vation (hereinafter: MoA), which is responsible for issuing permits. For robust
control of the import trade of specimens from Annexes A — C of Council Regu-
lation No. 338/97, besides the CITES import permit, an export permit or other
document (e.g. declaration of repeated export, certificate of origin) issued by
the CITES authority of the origin country is required. For export, a CITES
export permit or other document (declaration of repeated export) is sufficient.
In case of the import of species included in Annex D of Council Regulation
No. 338/97, only import documents (import declaration) must be presented.
Transport for special purposes (e.g. exhibitions, circuses, breeding) requires
certificates listed in the Commission Regulation. Legal and natural persons
may apply to obtain licenses and certificates.* In the process of importing and
exporting endangered species it is also necessary to follow the health regula-
tions regarding plants and animals. A joint health certificate is required for
importing live animals or animal products and a veterinarian certificate for
export. Both of these documents are issued by a veterinary inspector. For
importing and exporting live plants and plant products that are subject to phy-
tosanitary control, it is necessary to obtain a phytosanitary certificated issued
by county authorities competent for plant and land protection.

Regulation No. 282/2004 of the European Commission (hereinafter:
Commission Regulation No. 282/2004)* regulates the documents for the dec-
laration of and veterinary checks on animals and products from third countries
entering the European Community, while Regulation No. 136/2004 of the

4 Harnberger, G., Zsigmond, C. (2020). A veszélyeztetett vadon €16 fajok szallitasa-
nak vamhatésagi ellenérzése. Magyar Rendészet, 20 (1), 45-66.

4 The European Commission, Commission Regulation (EC) No 282/2004 introdu-
cing a document for the declaration of, and veterinary checks on, animals from third count-
ries entering the Community. Brussels, 2004.
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European Commission (hereinafter: Commission Regulation No. 136/2004)%
regulates the procedure for veterinary checks at Community border inspection
posts on products imported from third countries.

The European Commission issued Commission Decision 93/444/EEC
(hereinafter: Commission Decision 93/444/EEC ),* that regulates, in detail,
the intra-Community trading rules for living animals and products intended
for export to third countries. Hungarian Ministry of Agriculture Directive
No. 7/2001 (1.17) contains provisions on rules for conducting phytosanitary
inspections for living plants and plant products. For importing and exporting
products and living plants that are subject to phytosanitary inspection, it is
necessary to obtain a phytosanitary certificate issued by county authorities, per
MoA Directive No. 7/2001 (1.17). In Art. 13 of Council Regulation No. 338/97
it is prescribed that for the transport of protected and highly protected plant
and animal species permits from national and regional authorities for environ-
mental protection are required. CITES permits and other certificates need to be
available during the initiation of the excise procedure.*’ It should be noted that
in the researched cases, suppliers and buyers that trafficked animals, plants, or
their derivatives did not possess these permits.

The Police

In Act No. XC of 2017 on Criminal Procedure, Art. 34, para. 1 it is
stated that the police, as the general investigatory body for criminal offence
of damage to nature, acts based on reports submitted by the national Tax and
Excise Office.

The jurisdiction and authority of the investigatory bodies of the police
is defined by Directive 25/2013 (V1.24.) of the Hungarian Ministry of Interior.

Directive 25/2013 (V1.24.) prescribes the territorial division of jurisdic-
tion (a horizontal division) and a vertical division of jurisdiction. Pursuant to
Art. 3, para. 1, for conducting an investigation, the primary jurisdiction is of

“...the investigatory body on whose territory the criminal offence was com-
mitted, and in the case of serial offences, the investigatory body on whose
territory most of the criminal offences were committed.”

4 The European Commission, Commission Regulation (EC) No 136/2004 2004 lay-
ing down procedures for veterinary checks at Community border inspection posts on pro-
ducts imported from third countries. Brussels, 2004.

4 The European Commission, 93/444/EEC: Commission Decision on detailed rules
governing intra-Community trade in certain live animals and products intended for expor-
tation to third countries. Brussels, 1993.

47 Harnberger, G., Zsigmond, C. (2020). A veszélyeztetett vadon ¢él16 fajok szallitasa-
nak vamhatosagi ellenérzése. Magyar Rendészet, 20(1), 45-66.
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In practice, this means that the regulations that are applied are deter-
mined based on examining the factual situation of a given case, that is, they
depend on the geographical area where important elements of a criminal
act were executed. In this case, these are criminal offences regulated by the
Criminal Code of Hungary: unlawful possession, distribution, import, export,
transport, damage, destruction...

From the perspective of jurisdiction, the investigatory body needs to
examine where the perpetrator obtained, possessed, distributed, imported or
exported, transported, or trafficked the object of the criminal offence, or where
damage or destruction occurred.

The execution of some criminal acts raise questions of legal interpreta-
tion to which the current regulations do not provide an answer. It is essentially
simple to determine unlawfully obtaining an object, primarily based on the tes-
timony of the accused or witnesses, or based on the confession of the accused
(otherwise, there are supportive rules which may be used as guidelines which
will be discussed later in the article). We should stress that in cases where
unlawful possession, distribution, transport and other criminal offences can
be established, non-punishable preparatory actions can be determined, i.e.,
the perpetrators cannot be sanctions for unlawful obtaining. This means that
where the object was obtained will not be relevant for determining the juris-
diction. In such a case, the location of the realization of the essential elements
of the other criminal offences needs to be investigated. Unlawful possession
is a criminal offence that can be executed in territories belonging to multiple
jurisdictions, when the perpetrator carries the object of the criminal offence.
Distribution and making available to a large number of people may be the
results of a single or multiple criminal offences. If multiple criminal offences
are executed in multiple locations, supplementary regulations on jurisdiction
are applied. These regulations also apply to cases of unlawful trade. If unlawful
transportation is conducted via road traffic, this can impact the jurisdiction of
multiple investigatory bodies, i.e., supplementary rules on jurisdiction need to
be applied. Unlawful import or export are criminal offences of such a character
that are typically committed on border crossings or airports. Consequently, the
investigatory body where the border crossing is located has jurisdiction. The
international airport “Ferenc Liszt” is specific in this regard — pursuant to Art.
3, para. 2 of Directive 25/2013 (V1.24.), the jurisdiction of the airport police
are “investigations of those criminal offences that are not the jurisdiction of
the state police or special forces.” Thus, this investigative body acts in in cases
where shipments are intercepted at the airport. In our opinion, the criminal
offences of damage and destruction do not require specific interpretation.
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Art. 2, para. 3 of Directive 25/2013 (VI.24.) contains an additional rule
on jurisdiction, i.e., the principle of prevention in case the location of execu-
tion is unknown or there are multiple locations of execution:

“..If the perpetrator has committed a criminal offence or multiple criminal
offences in the jurisdiction of multiple investigatory bodies, or the location
of execution cannot be determined, the investigatory body that first under-
took activities in the case has jurisdiction for conducting the investigation;
in the absence of such activities, the investigatory body that first obtained
knowledge of the criminal offence based on its own investigatory activities
or based on reports has jurisdiction.”

Pursuant to the rules on jurisdiction, the local police unit acts in cases of
damage to nature.

The jurisdiction of the special units of the National Investigation Bureau
are prescribed in two instances. One is when the criminal offence from Art.
242, para. 2, point b) of the Criminal Code of Hungary is committed, i.e.,
when dealing with criminal offences against specimens of wild animals or
plants listed in Annexes A and B of Council Regulation No. 338/97 that endan-
ger the survival of the given species.

The other instance where special units of the National Investigation
Bureau have jurisdiction is “...if there is suspicion that the criminal offence was
committed by an organized group with international character,”where organ-
ized group is defined in Art. 2, para. 3 of UN Convention against Transnational
Organized Crime and the Protocols Thereto, adopted at the Conference in
Palermo on 12-15 December, 2000, (hereinafter: UN Palermo Convention)*
and ratified in Hungary by Act CI of 2006.

Pursuant to Directive 25/2013 (VI1.24.), the special units of the National
Investigation Bureau may investigate a criminal case if it fulfils the following
two conditions:

1) that the criminal offence is of an international nature;

2) that the criminal offences was conducted within the framework of an
organized criminal group.

The international nature of an offence is defined in the UN Palermo
Convention that was ratified in Hungary by Act CI of 2006 and thus became
incorporated into Hungarian domestic law. Consequently, a criminal offence
has an international nature if:

a) It is committed in more than one State;

b) It is committed in one State but a substantial part of its preparation,
planning, direction or control takes place in another State;

4 United Nation General Assembly, UN Convention against Transnational Organi-
zed Crime and the Protocols Thereto, Palermo, 2000.
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¢) It is committed in one State but involves an organized criminal group
that engages in criminal activities in more than one State; or

d) It is committed in one State but has substantial effects in another State.

Line a) prescribes crimes that fully correspond to the crimes against
wildlife examined in this article, as it is clear that unlawful import and export
of goods to and from Hungary or any other country, or the transport of such
goods, is a criminal offence that was committed in multiple countries. Estab-
lishing this condition does not present a major challenge in practice, as the
very fact that a foreign or Hungarian smuggler was caught at the border or at
the airport presupposes that the offence was committed in multiple countries.*

Interpreting line b) can present practical problems because it is neces-
sary to provide concrete information and evidence that the execution of the
criminal offence was organized and directed from another country.

Line c) refers to those cases that are essentially completely investigated
and whose perpetrators are fully documented. The condition is that at least one
concrete criminal offence was committed in Hungary and that the group of
perpetrators is known to participate in criminal activity in multiple countries.

Line d) refers to criminal offences that are difficult to conceptually
connect to the criminal offences against wildlife examined in this article. Pri-
marily, these are criminal offences against the state or those committed by
terrorist groups, or criminal offences against the environment whose harmful
consequences are manifested in another country.

The condition that a criminal offence needs to be conducted within the
framework of an organized criminal group poses some practical questions,
such as: At what level does an existence of an organized criminal group need
to be proven in the investigation? Namely, if the evidence for the existence of
an organized criminal group is already available, the investigation is close to
the phase of raising an indictment. However, if there were only basic assump-
tions that an organized criminal group is behind a case with international
elements and all such cases were under the jurisdiction of the special units of
the National Investigation Bureau, there would be a danger that some cases
were not related to organized crime — thus, the special units would be investi-
gating too many cases.

The second practical question is the definition of the term organized
criminal group in Directive 25/2013 (VI1.24.), as it is more broadly defined
than in the Hungarian Criminal Code. Namely, the Hungarian Criminal
Code narrowly defines a criminal organization as: a hierarchical organiza-
tion, conspiratorial activities, and the purpose of the criminal organization is

4 Zsigmond, C. (2018). A parhuzamos nyomozasok gyakorlati probléma. L. Frigyer
(ed.). Nemzetkozi jellegii szervezett biinézés nyomozasanak kutatasa informdcioaramlasi
szempontbol. (vol. 1, 8-33). Nemzeti Kozszolgalati Egyetem.
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committing criminal offences for which a sentence of imprisonment of five
or more years is prescribed; this sentence only exists in the qualified case of
damage to the natural environment. Thus, numerous cases of criminal offences
found in Council Regulation No. 338/97 and that relate to national borders and
are committed by organized criminal groups, will not fall under the jurisdic-
tion of special units.

In cases with international elements (particularly if they are committed
by organized criminal groups), quick and efficient exchange of information is
of special importance. This is possible with special units because formal and
informal international relationships have been established, while for local and
other territorial investigatory bodies it is more difficult.”

CONCLUSION

Supressing damage to nature and the trafficking of protected species is
in everyone’s interest. The diversity of the natural worlds ensures the dynamic
balance of the entire continental system. The diversity of living mater, the
development of the living world as well as the interactions between different
living beings and the relationship with the environment makes life on Earth
strong and stable. For the protection of natural habitats and the diversity of
species, not only in Europe but around the world, more than prevention is
needed. If we must protect the living world, we need to secure the preser-
vation and protection of its biotopes. Further, we must primarily protect the
species inhabiting them from harmful influences and secure their survival.
The influence of people, society and economic circumstances on biodiversity
has changed in the modern day. It is necessary to re-examine the relation-
ship between man and his environment and form a new cultural and ethical
approach and value system.’! The introduction of protections for the environ-
ment into the legal framework is still suffering from a list “growing pains” in
Hungary. In Hungary, criminal offences of damage to the natural environment
often encompass the unlawful acquisition of material goods. This is typically
illegal logging. When calculating the value of damages caused, the price of

50 Inzelt, E. (2018). Rendészeti ¢és igazsagiigyi szervek egyiittmitkodése illetve a ko-
zottiik 1évo informacidaramlas a szervezett biindzéses iigyek nyomozati munkajaban. L. Fri-
gyer (ed.). Nemzetkozi jellegii szervezett biinézés nyomozdasanak kutatasa informaciodaram-
lasi szempontbol. (vol. 11, 8-30). Nemzeti Kozszolgalati Egyetem Rendészettudomanyi Kar.

51 Zachar, Z. (2019). A természetkarositas biincselekmény és a védett fajok csempé-
szete térbeli : aspektusai Magyarorszdgon a 2005-2018-as idészakban. MODERN GEOG-
RAFIA, 31.
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living wood and firewood is used, however, in cases of damage to areas cov-
ered under the Natura 2000 programme, there is no means to determine the
value the forests provide to protecting nature.>

The main difficulty in defining the unlawful activities against nature and
the environment is in differentiating between permissible and impermissible
acts. The other difficulty is formulating the object of protection pursuant to the
needs of legal security. Namely, nature and the environment are dynamic and
change, unlike the predictable, static world of laws. The foundation of efficient
criminal law protection is for the object of protection to be worthy of preser-
vation and known to a wide sway of society. In this domain, however, there is
often no overlap with other normative systems, thus the expectations are low
in such cases.” An additional issue can be interpreting the legal definitions in
the expanded scope of the protected notion of “community of protected living
organisms and their habitats.” This formulation is rather unclear, as a strict
grammatical interpretation, on the first read, cannot clearly tell whether it is
referring only to the habitats of communities of living organisms or to the
habitat of a particular living organism.

Further difficulties are caused by the fact that criminal regulations define
the criminal law term specimen too broadly. On top of that, the complex regu-
latory system that includes several branches of law and results in contradictory
official decisions further exacerbates the problems.

The legislators need to ensure that public administration and criminal
law make up a harmonious whole. When certain rules from the domain of
public policy cannot be clearly interpreted, then we cannot speak of crimi-
nal responsibility that is based on administrative unlawfulness.* The largest
issue, besides regulatory contradictions, is the lack of expert knowledge in this
area from law enforcement officials and civil perpetrators. This often leads to
ending cases based on a lack of knowledge in determining the societal danger.
Additionally, the investigative capacity of these law enforcement authori-
ties for solving cases is very low. This is a domain critically unsanctioned by
courts; monetary sanctions are mostly issued for the uncovered and proven
cases. Compare this to criminal offences related to narcotics, where even mild
forms of criminal offences are sanctioned with many years of imprisonment.

We believe that substantial changes are necessary in the perspec-
tives of both legislators and law enforcers in order to value the scope of

_ 2 Bodndr, B. (2019). A kérnyezet biintetdjogi védelmének aktudlis kérdései. BUN-
TETOJOGI SZEMLE, 2019/2, 16-25.
53 Molnér, T. (2017). A kérnyezet biintetjogi védelme. Miskolci Egyetem AJK:
thesis.
3 Mészaros. (2017). 85.

763



Glasnik of the Bar Association of Vojvodina, Issue 3/2022.

criminal offences against the environment and nature, and not for them to
simply be declared protected legal objects by particular criminal offences in
the legal system.
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(zastite prava vlasniStva od uznemiravanja) sa zastitom specifiénog
konvencijskog prava — prava na zivot u zdravoj zivotnoj sredini tuma-
¢enog u praksi Europskog suda na temelju ¢l. 8. Konvencije i zastite
prava na postovanje privatnog i obiteljskog zivota i doma. Iscrpno
analizirajuci pravo na Zivot u zdravoj zZivotnoj sredini, detaljno obja-
$njavaju kojim se metodama i nacelima tumacenja Europski sud vodi
kada ga §titi, odnosno kako ga uopée razumije i tumaci, nastavljajuci
ovako svoje istrazivanje i s obzirom na ovo pitanje. Posebno se usre-
dotoCuju na obiljezja prava koja su od ranije postulirana: zahtjev da
utjecaji 1 smetnje iz okolisa i zivotne sredine ograni¢avaju konven-
cijsko pravo (tj. postojanje specificne konvencijske uzrone veze);
kategorija minimalnog stupnja ozbiljnosti; osciliranje tog kvantuma
(minimalnog stupnja ozbiljnosti) u okviru konvencijskih varijabli te
opseg (i vrsta) zastite prava na zivot u zdravoj zivotnoj sredini kroz
paradigmu pozitivnih/negativnih obveza drzava ugovornica, naravno,
imajuci u vidu novije predmete pred Sudom. U zakljucku autorice od-
govaraju na pitanje kojim su naslovile rad.

Kljuéne rijeci: pravo na zivot u zdravoj zivotnoj sredini, nega-
torijska zastita, imisije, Europski sud za ljudska prava

UuvoD!

U pravnoj teoriji ve¢ se dulje vrijeme® analiziraju gradanskopravni
aspekti zastite okolisa i uloga negatorijske zastite, a posebno one od imisija.
Okolis kao objekt pojacane zastite u kojem se integrira pravo odnosno zahtjev

!' V. rezultate istrazivanja objavljene u: Mihel¢i¢, G., Marochini Zrinski, M. (2018).
Suzivot negatorijske zastite od imisija i prava na Zivot u zdravoj zivotnoj sredini. Zbornik
PFR-a, vol. 39, br. 1, 241-268.

2 U hrvatskoj pravnoj teoriji, v.: Gliha, 1., Josipovi¢, T. (2003). Gradanskopravna
zastita okolisa, u: Loncari¢-Horvat, O., Cvitanovi¢, L., Gliha, 1., Josipovi¢, T., Medvedo-
vié, D., Omejec, J., Ser$i¢, M. (2003). Pravo okolisa, 3. izd., Zagreb: Organizator; dalje:
Loncari¢-Horvat et al., 187. et seq. Proso, M. (2015). Gradanskopravna odgovornost u po-
drucju zastite okoliSa. Zbornik radova Pravnog fakulteta u Splitu, vol. 52, br. 3, 705-719,
712. et. seq; Magani¢, A. (2017). Procesnopravni aspekti gradanskopravne zastite okolisa,
u: Gradanskopravna zastita okolisa. Okrugli stol odrzan 7. lipnja 2017. u pala¢i Akademije
u Zagrebu, Barbié, J. (ur.). Zagreb: HAZU, 22; Omejec, J. (2015). Zastita okoliSa u praksi
Europskog suda za ljudska prava, u: Upravnopravna zastita okolisa — gdje smo bili, a gdje
smo sada?. Okrugli stol odrZan 23. listopada 2014. u palaci Akademije u Zagrebu, Barbi¢,
J. (ur.). Zagreb: HAZU, 71-99; Sago, D. (2013). Ekoloska tuzba kao instrument gradansko-
pravne zastite okoliSa. Zbornik radova Pravnog fakulteta u Splitu, vol. 50, br. 4, 895-915,
901. et seq; Kacer, H. (1996). Ekoloska tuzba — ¢l. 156. Zakona o obveznim odnosima.
Godisnjak 3, Aktualnosti hrvatskog zakonodavstva i pravne prakse. XI tradicionalno savje-
tovanje — Opatija, 1996, Organizator, 285; Czoboly, G., Poretti, P. (2013). Procesnopravni
aspekti zastite okoliSa u hrvatskom i madarskom pravnom sustavu, u: Pravo — regije — ra-
zvoj, Zupan, M., Vinkovié, M., (ur.). Pecuh, Osijek: Pravni fakultet Sveucilista u Pecuhu i
Pravni fakultet Sveucilista u Osijeku, 360).
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za zivot u zdravoj zivotnoj sredini sve viSe postaje opéi nazivnik zastite koja
se udaljava od zastite subjektivnog imovinskog prava pojedinca i njegova
nositelja odnosno ovlastenika u tradicionalnom gradanskopravnom smislu.’

U radu objavljenom 2018. citirali smo zakljucak koji iznosi Cveti¢ o
odnosu kolektivne i pojedinac¢ne zastite.* ReCenice u kojima autorica kaze da

,,-..Stiteci svoj interes (...) pojedinac doprinosi ostvarenju opceg interesa (...)
te da (...) pri tome, ne treba podcijeniti zainteresiranost privatnih subjekata
za reakciju kojom se ostvaruje zastita prirodne okoline, kroz zaStitu privat-
nih interesa,*?

i sada nam predstavlja relevantnu tezu. Rezultati ovog istrazivanja trebali bi
dati odgovore o prednostima koje se za zastitu okoliSa mogu ostvariti zastitom
subjektivnog prava ovlastenika, prava na nekretnini od uznemiravanja/imisija i
postoje li prednosti uopée. Ovo ¢e zahtjevati analizu dosega gradanskopravne
zastite de lege lata polazeci od toga da je nacelo supsidijarnosti europskog
prava i izravna primjena Konvencije za zastitu ljudskih prava i temeljnih slo-
boda (dalje: Konvencija ili EKLJP)® u nacionalnom pravnom sustavu donijelo
posebnu supranacionalnu zastitu mjesovite naravi.

Negatorijsku zastitu od imisija u hrvatskom pravu ureduju stvarnopravna
pravila koja Stite vlasnika od uznemiravanja,’ te ona o susjedskim odnosi-
ma.! Odmah se moze re¢i da u ova pravila (jednako kao i ona obveznopravne

3 Gajinov, T. (2016). Gradanskopravna odgovornost za imisije (doktorski rad). Novi
Sad: Pravni fakultet Univerziteta u Novom Sadu, 11-16. Gajinov, T. (2016). Gradansko-
pravna odgovornost za imisije i zastita Zivotne sredine. Beograd, 13. et seq.; https://www.
researchgate.net/publication/342364863 Tamara Gajinov_- Gradjanskopravna odgovor-
nost za_imisije/link/5ef0fc01a6fdcc73be94baca/download (pristupljeno: 30. svibnja 2022.).
Medi¢, D. (2014). Zastita prava svojine u pravu Republike Srpske. Godisnjak Fakulteta prav-
nih nauka, vol. 4, br. 4, 17-38; Cveti¢, M. R. (2015). Znacaj negatorijske tuzbe za zastitu
zivotne sredine. Zbornik radova Pravnog fakulteta. Novi Sad, vol. XLIX, br. 4, 1583-1595;
Cveti¢, R. (2014). Odrzivi razvoj i ekoloska Steta. Zbornik radova Pravnog fakulteta u Nisu,
vol. 53, br. 68, 291-302; Rasovi¢, Z. (2006). Negatorna tuzba. Arhiv za pravne i drustvene
nauke, br. 1-2, 964, cit. prema Medi¢, D. (2011). Zastita prava svojine u pravu Republike
Srpske, 32; Lazarevi¢, D. (2011). Sluzbenosti i susedsko pravo, prvo izdanje. Beograd, 468.
Cit. prema: Medi¢, D. (2011). Zastita prava svojine u pravu Republike Srpske, 31.

4 Mihel¢i¢, G., Marochini Zrinski, M. (2018). SuZivot negatorijske zastite od imisija
i prava na zivot u zdravoj zivotnoj sredini. Zbornik PFR-a, vol. 39, br. 1, 247, bilj. 29.

5 Cveti¢, M. R. (2015). Znacaj negatorijske tuzbe za zastitu Zivotne sredine. Zbornik
radova Pravnog fakulteta. Novi Sad, vol. XLIX, br. 4.

¢ Narodne novine, dalje: NN, Medunarodni ugovori, dalje: MU, br. 18/97, 6/99. —
prociséeni tekst, 8/99, 14/02, 13/03, 9/05, 1/06. i 2/10.

7V.: CL. 167. Zakona o vlasni§tvu i drugim stvarnim pravima, NN, br. 91/96, 68/98,
137/99, 22/00, 73/00, 129/00, 114/01, 79/06, 141/06, 146/08, 38/09, 153/09, 143/12,
152/14, 81/15. — procisceni tekst i 94/17, dalje: ZV.

8 Susjedska prava ureduju ¢l. 100. do 113. ZV-a. Imisije ureduje ¢l. 110. ZV-a.
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naravi) od posljednjeg istrazivanja (zapravo i puno prije) zakonodavac nije
intervenirao. Zastita od imisija Sira je od zastite pruzene vlasniku zbog uzne-
miravanja. One, kao i druga susjedska prava, predstavljaju ovlast vlasniku da u
izvrSavanju svog prava vlasnistva, radi uzajamno obzirnog izvrSavanja prava,
zahtijeva od vlasnika druge nekretnine u njegovu interesu nesto trpjeti, propu-
stvarnim pravima u daljem tekstu: ZV).? Odnosno, da mu ne izlaze nekretninu
(nedopustenim) imisijama. Posebnost imisijske zaStite jest to Sto se ostvaruje
1 putem obveznopravnih pravila tj. zahtjevom na uklanjanje opasnosti od Stete
(€l. 1047. Zakona o obveznim odnosima'’) i odgovaraju¢om primjenom pra-
vila o izvanugovornoj odgovornosti za Stetu.

Definicija imisija postoji i u jednom drugom sustavu, u €l. 4, st. 1, t. 7.
Zakona o zastiti okolisa,'" gdje ih se odreduje kao koncentraciju tvari na odre-
denom mjestu i u odredenom vremenu u okoliSu. Ovaj sustav zastite ima drugi
objekt zastite (okoli§), drukéiji sadrzaj i zastitne ovlasti.'? Ipak, ograni¢avajuci
se u istrazivanju gradanskopravnim poimanjem imisija,'* ne moze se izostaviti
da se u gradanskoj pravnoj teoriji sve viSe naglaSava fluidnost granice izmedu
sustava, a europski pristup je gotovo potire.'*

Naime, u nacionalni pozitivnopravni okvir znacajne novine unio je kon-
vencijski acquis tj. primjena Konvencije i prakse Europskog suda za zastitu
ljudskih prava (dalje: Europski sud ili Sud). Utjecaj poc¢iva na tri temeljne pret-
postavke: Konvencija §titi pravo na zivot u zdravoj zivotnoj sredini; rijec je o
pravu kreiranom njezinim tumacenjem primjenom nacela tumacenja (nacela
zivuéeg instrumenta (evolutivnog tumacenja), nacela autonomnog tumace-
nja, primjenom polja slobodne procjene, te nacelom ucinkovitosti); pravo se
za$ti¢uje postoji li dovoljna konvencijska uzro¢na veza, ako je povreda barem
minimalno ozbiljna i posljedica narusavanja pravicne ravnoteze.

 Gavella, N., Josipovi¢, T., Gliha, L., Belaj, V., Stipkovi¢, Z. (2007). Stvarno pra-
vo, sv. 1, 2. izmijenjeno i dopunjeno izd. Zagreb: Narodne novine, 645. et seq, Gliha, I.
(2003). Novo uredenje susjedskih odnosa u svjetlu prilagodbe hrvatskog gradanskopravnog
poretka europskim. Das Budapester Symposium, Beitrdge zur Reform des Sachenrechts in
den Staaten Siidosteeuropas, Budipe$tanski simpozijum, Doprinos reformi stvarnog prava
u drzavama jugoistocne Evrope, Editio Temmen, Bremen, 48. et seq.

10 Narodne novine, br. 35/05, 41/08, 125/11, 78/15, 29/18. i 126/21, dalje: ZOO.

" Narodne novine, br. 80/13, 153/13, 78/15, 12/18. 1 118/18, dalje: ZZO.

12 Za upravnopravni okvir, Medvedovi¢, D. (2015). Razvoj upravnopravne zastite
okolisa u Hrvatskoj, u: Upravnopravna zastita okolisa — gdje smo bili, a gdje smo sada?.
Okrugli stol odrzan 23. listopada 2014. u palaci Akademije u Zagrebu, Barbi¢, J. (ur.) pose-
ban otisak, Zagreb: HAZU, 41, et seq.

13 Gavella, N., Josipovi¢, T., Gliha, 1., Belaj, V., Stipkovi¢, Z. (2007). Op. cit., 662.

14 Ibid. V. jo§ €l. 5. st. 4. 1 5. ZZO o primjeni obveznopravnih pravila.
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NACELO SUPSIDIJARNOSTI
I IZRAVNA PRIMJENA KONVENCIJE
— OKOSNICE USKLADPENJA KONVENCIJSKE
I NEGATORIJSKE ZASTITE ODNOSNO ZASTITE OD IMISIJA

Govoreci o ulozi Konvencije i njezine prakse na nacionalno pravo u
predmetu Habulinec i Filipovié protiv Hrvatske' Europski sud Konvenciju
smatra sastavnim dijelom hrvatskog pravnog sustava,'® pri tom naglaSavajuci
da je njegova praksa sastavni dio sustava Konvencije. Dakle, i Konvencija i
praksa Suda integralni su dio naseg pravnog sustava.'” Temeljem nacela supsi-
dijarnosti primijeniti ih valja kada postoje potrebne pretpostavke,'® a polazeci
od toga da supsidijarnost podrazumijeva da je mehanizam zastite ljudskih
prava i temeljnih sloboda uspostavljen Konvencijom supsidijaran nacionalnim
sustavima zastite ljudskih prava. Odnosno, da su drzave ugovornice te koje su
primarno odgovorne za ucinkovitu provedbu Konvencije, pa Sud djeluje tek
kao ,,konacni osigurac*“ kako bi otklonio one povrede koje nisu ispravljene na
nacionalnoj razini.

U pojedinim slucajevima Konvenciju i pripadajuéu praksu Suda tre-
bati ¢e primijeniti izravno. To ¢e biti onda kada se nacionalno uredenje ne
podudara s konvencijskim, pa se izravnom primjenom Konvencije ispravljaju
nedostatci nacionalnog uredenja i otklanja prijete¢a povreda Konvencijom
zaSti¢enih prava. Pri tome treba zapamtiti da

,...Konvencija drzavama c¢lanicama ne odreduje unaprijed zadan nacin
kako u svom pravu osigurati djelotvornu provedbu Konvencije (...) izbor

15 Zahtjev br. 51166/10, odluka od 4. lipnja 2013.

16 Polaze¢i od odredbi ,,¢l. 14, ¢l. 35. i ¢l. 140. Ustava Republike Hrvatske (Narodne
novine, br. 56/90, 135/97, 8/1998. — prociscéeni tekst, 113/00, 124/00. — proc¢isceni tekst,
28/01. 1 41/01. — procisceni tekst, 55/01. — corrigendum i 76/10, dalje: Ustav/10), ¢l. 62.
Ustavnog zakona o Ustavnom sudu (Narodne novine, br. 29/02, dalje: UZUS/02) i ¢l. 5.
Zakona o sudovima (Narodne novine, br. 3/94, 100/96, 131/97, 129/00, 17/04. i 141/04,
dalje: ZS/04)* te ,,ustavnosudske prakse iz odluka U-I-892/1994 od 14. studenog 1994.
(Narodne novine, br. 83/1994) i U-1-130/1995 od 20. veljace 1995. (Narodne novine, br.
112/1995) u kojima je Ustavni sud presudio ’da sva prava zajam¢ena Konvencijom i nje-
nim Protokolima treba smatrati i ustavnim pravima koja imaju jednaku snagu kao i odredbe
Ustava’, (Habulinec i Filipovié protiv Hrvatske, paras. 10-11)“. Sud kaze: ,,Konvencija
je sastavni dio hrvatskog pravnog sustava, u kojem ima prednost pred svakom suprotnom
zakonskom odredbom (¢l. 140. Ustava/10...) te je izravno primjenjiva (¢l. 5. ZS/04). Ha-
bulinec i Filipovi¢ protiv Hrvatske, para. 30.“

7 Habulinec i Filipovi¢ protiv Hrvatske, para. 30

18 Sud kaze da je ,,naelo supsidijarnosti jedno od temeljnih nadela na kojima se
osniva sustav Konvencije (...) $to znaci da je sustav zastite temeljnih ljudskih prava us-
postavljen Konvencijom supsidijaran nacionalnim sustavima koji ¢uvaju ljudska prava.*
V. Habulinec i Filipovi¢ protiv Hrvatske, paras. 26-32.
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najprikladnijeg sredstva, u nacelu je, na domaéim vlastima (neposredni uvid i
bolje poznavanje nacionalnog uredenja.*"’

Jedno od prvih pitanja u hrvatskim predmetima bilo je ono o primjeni
Konvencije ratione tempore. Konvencija obvezuje Republiku Hrvatsku od
5. studenog 1997. godine,” (a kako kaze Sud) imajué¢i u vidu ¢injenice koje
¢ine mijeSanje,”! (...) buduci da pruzanje pravne zastite pretpostavlja utvrdenje
da je mijeSanje bilo nezakonito na temelju prava koje je bilo na snazi kada se
mijeS$anje dogodilo (tempus regit actum).?

Dakle, uz pretpostavku primjene Konvencije ratione tempore, te da
izmedu mijesanja drzave u pravo na zivot u zdravoj Zivotnoj sredini postoji
uzro¢na veza koja vodi zaklju¢ku o neopravdanom mijesanju drzave, naci-
onalni sud izravno primjenjujué¢i Konvenciju moze pruziti zastitu kakvu u
svojoj praksi Europski sud pruza pravu na zivot u zdravoj zivotnoj sredini.

UREDENJE IMISIJA U HRVATSKOM PRAVU

Stvarnopravno pravilo iz ¢l. 110, st. 1. ZV zabranjuje sluZiti se ili kori-
stiti nekretninu tako da na tudu nekretninu dospiju imisije, dim, neugodni
mirisi, ¢ada, otpadne vode, potresi, buka i sl. Imisije su zabranjene kada su
prekomjerne, ali ne i bez iznimke, ve¢ s obzirom na namjenu primjerenu
nekretnini, odnosno, ovisno uzrokuju li znatniju Stetu ili su nedopustene na
temelju posebnih propisa. Rijec je o tzv. prekomjernim posrednim imisijama.

V. vrlo vazno: ,,Prema ¢l. 35. st. 1. Konvencije Sud moZe rjeSavati neku stvar tek
nakon §to su iscrpljena sva domaca pravna sredstva. Svrha ¢l. 35. Konvencije je dati svim
drzavama ugovornicama priliku za sprec¢avanje ili ispravljanje povreda prije nego $to na-
vodi o povredama budu dostavljeni Sudu.” V. Habulinec i Filipovi¢ protiv Hrvatske, paras.
26-32. Primjerice, u predmetu Mastelica i drugi protiv Srbije, odluka od 10. prosinca 2020,
zahtjev br. 14901/15, Sud naglasava kako ,,nije potrebno raspraviti o vladinom prigovoru
u pogledu iscrpljivanja domacih pravnih lijekova, jer su zahtjevi podnositelja u svakom
slucaju neprihvatljivi“, Mastelica i drugi protiv Srbije, para. 47.

20V, predmet Bleci¢ protiv Hrvatske, presuda (VV) od 8. ozujka 2006, zahtjev br.
59532/00. Istaknuto je da ,,u skladu s op¢im pravilima medunarodnoga prava (...) odredbe
Konvencije ne obvezuju ugovornu stranku u odnosu na (...) akt ili ¢injenicu koji su se
dogodili ili (...) situaciju koja je prestala postojati prije stupanja na snagu Konvencije u od-
nosu na tu stranku.* Nadalje, da je ,,u svojim izjavama danim na temelju bivsih ¢l. 25. i 46.
Konvencije (...) Hrvatska priznala nadleznost tijela Konvencije da postupaju po pojedinac-
nim zahtjevima na temelju ¢injenica koje su se dogodile nakon $to su Konvencija i njezini
Protokoli stupili na snagu u odnosu na Hrvatsku. Ove izjave ostaju vazeée za utvrdivanje
nadleznosti Suda (...) na temelju sadasnjeg ¢l. 34. Konvencije i na temelju ¢l. 6. Protokola
br. 11.* Bleci¢ protiv Hrvatske, paras. 70-71.

2 Ibid., para. 77.

2 Ibid., paras. 80-81.
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Dode li do njih, odnosno radi li se o uznemiravanju trajnije naravi, vla-
snik (predmnijevani vlasnik?/posjednik**) moze zahtijevati da uznemiravanje
prestane (Gl. 167, st. 1. u vezi sa st. 4. ZV).” Krug ovlastenika koji mogu tra-
ziti zaStitu od imisija $iri je od kruga ovlastenika koji svoju ovlast na zastitu
crpe s naslova negatorijske zastite, na aktivnoj strani ovlastenje pripada svim
osobama koje nekretninu posjeduju na temelju prava izvedenoga iz vlasniko-
va.”® Jednako je tako i na pasivnoj strani.”’

Imisijska zastita razlikuje se i po sadrzaju. Obuhvaca zastitu od nepo-
srednih imisija (koje su uvijek nedopustene), te prekomjernih posrednih
imisija. Ovlasti na raspolaganju onomu tko trpi imisije jesu: zahtijevati da se
otkloni njihov uzrok i naknadi prouzrocena Steta, ali i da se ubuduce propu-
Sta Ciniti na nekretnini ono §to je uzrokom imisija, dok se ne poduzmu sve
mjere potrebne da se onemoguce. Iznimka postoji u slucaju kada prekomjerne
posredne imisije potjecu od djelatnosti za koju postoji dopustenje nadlezne
vlasti — dok dopustenje traje ne moZe se zahtijevati propustanje obavljanja dje-
latnosti, ali je dopusteno zahtijevati naknadu Stete, te traziti da se poduzmu
prikladne mjere kako bi se ubuduce sprijecile prekomjerne imisije odnosno
nastup Stete ili da se ona smanji. Najvaznija razlika prema negatorijskoj zastiti
postoji s obzirom na ovlast predvidenu za slucaj kada prijeti predvidiva opa-
snost s tude nekretnine od neposrednih ili prekomjernih posrednih imisija.
U tom se sluc¢aju moze upotrijebiti zahtjev da se odrede i provedu svrhovite
mjere radi sprje¢avanja imisija.?®

Cl. 1047. ZOO-a ovladéuje na uklanjanje opasnosti od 3tete ili suzdrza-
vanje od odredene djelatnosti®® kao i na poduzimanje mjera radi sprjeéavanja
nastanka Stete ili uznemirivanja odnosno uklanjanje izvora opasnosti.** [znimka
je sli¢na onoj iz stvarnopravnih pravila — radi li se o prekomjernoj Steti koja

B V. ¢l 167, st. 4. ZV.

2V, ¢l 20, st. 2. u vezi sa ¢l. 21, st. 1. ZV

% Gavella, N, Josipovi¢, T., Gliha, 1., Belaj, V., Stipkovi¢, Z. (2007). Stvarno pravo,
sv. 1, 2. izmijenjeno i dopunjeno izd. Zagreb: Narodne novine, 625. et seq.

V. ¢l 100, st. 2. ZV.

27V, €l. 100, st. 4. ZV. Pravilima o susjedskim pravima podvrgnuti su i suvlasnici
na ¢ijim je suvlasni¢kim dijelovima uspostavljeno vlasni§tvo posebnog dijela nekretnine.
Gavella, N., Josipovi¢, T., Gliha, 1., Belaj, V., Stipkovi¢, Z. (2007). Op. cit., 625. Ibidem,
649. Golub, A. (2012). Zastita prava vlasniStva tuzbom za prestanak uznemiravanja (nega-
torijskom tuzbom). Hrvatska pravna revija, br. 11., 2-3. V. kod obi¢ne negatorije, Gavella
pozivom na ¢l. 37. st. 6. ZV. Gavella, et al., Op. cit., 690. Golub pozivom na ¢l. 46, st. 1.
ZV. Golub, A. (2012). Op. cit., 2-3.

BV, ¢l 110, st. 5. ZV. U teoriji se problematizira dovodi li ovakvo proSirenje tuzbe-
nog zahtjeva u pitanje negatorijsku narav zastite. Gavella, N., Josipovi¢, T., Gliha, 1., Belaj,
V., Stipkovi¢, Z. (2007). Op. cit., 664.

®V. ¢l 1047, st. 1. ZOO

V. ¢l 1047, st. 2. ZOO
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nastane u obavljanju opéekorisne djelatnosti za koju je dobiveno odobrenje,
naknada Stete je moguca prelazi li uobicajene granice.’! S tim §to se moze tra-
ziti i poduzimanje druStveno opravdanih mjera kako bi se sprijecilo nastupanje
Stete ili da se Steta smanji.*?

Za imisijsku zaStitu vrlo su vazna pravila koja ureduju izvanugovornu
odgovornost za Stetu. Prema ¢l. 167. st. 3. ZV, ako je uznemiravanjem prouzro-
¢ena Steta, vlasnik ima pravo zahtijevati njezinu naknadu po op¢im pravilima
o naknadi $tete. Steta ne mora nuzno biti vezana uz nekretninu niti biti imo-
vinska. Zahtjev za naknadu Stete moguce je postaviti uz negatorijski zahtjev
za prestanak uznemiravanja ili kao samostalan zahtjev u posebnoj parnici radi
naknade Stete. Za razliku od negatorijskog zahtjeva koji ne zastarijeva (u cemu
se krije jedan od razloga u prilog ovoj zastiti),** zahtjev za naknadu Stete zasta-
rijeva prema op¢im pravilima o zastari (iz ZOO).**

KONVENCIJSKA ZASTITA PRAVA
NA ZIVOT U ZDRAVOJ ZIVOTNOJ SREDINI

Pravo na zivot u zdravoj zivotnoj sredini nije pravo zajamcéeno Kon-
vencijom. Cl. 8. Konvencije, kao ni bilo koji drugi, naime, ne pruzaju zastitu
pravu na zdrav okoli§ ili zdravu zivotnu sredinu i ovo se pravo u Konvenciji i
prate¢im protokolima ne spominje. Rije¢ je o prvoj od vise relevantnih tocaka
koju Europski sud isti¢e u nizu predmeta,* naglasavajuci i vitalno znacenje
pitanja okoliSa u dana$njem drustvu.*

3LV, €L. 1047, st. 3. ZOO.

32V. €l. 1047, st. 4. ZOO. Za sudsku praksu: Kontrec, D. (2017). Gradanskopravna
zastita okoliSa u sudskoj praksi. U: Gradanskopravna zastita okolisa. Okrugli stol odrzan
7. lipnja 2017. u palaci Akademije u Zagrebu, Barbi¢, J. (ur.) Zagreb: HAZU, 85. et seq.

3 0 ovom, kao i za detaljnu analizu kod: Josipovi¢, T. (2017). Gradanskopravna
zastita od Stetnih imisija, u: Gradanskopravna zastita okolisa. Okrugli stol odrzan 7. lip-
nja 2017. u palaci Akademije u Zagrebu, Barbi¢, J. (ur.). Zagreb: HAZU, 56.

3% Medi¢, D., Zastita prava svojine u pravu Republike Srpske, Godisnjak Fakulteta
pravnih nauka, 34.

35 V. Kyrtatos protiv Grcke, zahtjev br. 41666/98, presuda od 22. svibnja 2003; Hat-
ton i drugi protiv Ujedinjenog Kraljevstva, zahtjev br. 36022/97, [VV] presuda od 7. ozujka
2003; Fadeyeva protiv Rusije, zahtjev br. 55723/00, presuda od 9. lipnja 2005.

36 V. Fredin protiv Svedske (br. 1), zahtjev br. 12033/86, presuda od 18. veljage 1991,
para. 48; Turgut i drugi protiv Turske, zahtjev br. 1411/03, presuda od 8. srpnja 2008, para.
90; Rimer i drugi protiv Turske, zahtjev br. 18257/04, presuda od 10. ozujka 2009, para. 38.

774



G. Mihel¢i¢, M. Maroéini (Marochini) Zrinski, Treba li reformirati..., str. 767-793.

Ovo je i1 jedan od razloga zasto se u okviru Vije¢a Europe jos od 2009.
godine pokusava donijeti Protokol o pravu na zdrav okoli$*’ (dalje: Protokol),
no bez uspjeha. Ideja o Protokolu iznesena je 2009. godine kada je Parlamen-
tarna skupstina (dalje: Skupstina) dala i preporuku za njegovo donosenje, no,
Odbor ministara Vije¢a Europe (dalje: Odbor) nije poduzeo za to potrebne
mjere. Tek je u rujnu 2021. Odbor za socijalna pitanja Skupstine predstavio
nacrt prijedloga Protokola® dok je sama SkupStina (ponovno) u listopadu
2021. usvojila Rezoluciju br. 2396 (2021)* kojom se Odbor poziva na usvaja-
nje dodatnog protokola uz Konvenciju kojim bi se uspostavilo utuzivo ,,pravo
na siguran, Cist, zdrav i odrziv okoli§“. U Rezoluciji se drzavama ¢lanicama
preporucuje da razviju i uspostave zakonodavni okvir, kako na domacoj tako
i na europskoj razini, sve kako bi se zastitilo pravo na zdrav okolis. Nadalje,
pozivaju se da podrze multilateralne inicijative usmjerene na izri¢ito prepo-
znavanje 1 zaStitu prava. PredlaZze se uspostava posebnog pravnog okvira za
jacanje korporativne odgovornosti za okolis. U Rezoluciji se navodi da bi usva-
janje pravno obvezujuceg i utuzivog instrumenta poput dodatnog protokola

»-..kona¢no dalo Europskom sudu nespornu osnovu za donosenje odluka koje
se ticu krSenja (zastite) ljudskih prava do kojih dolazi zbog Stetnih utjecaja
povezanih s okolisem na ljudsko zdravlje, dostojanstvo i zivot.“*

Odluka je sada na Odboru koji treba donijeti odluku hoce 1i izraditi novi
protokol uz Konvenciju. Ukoliko se novi protokol i usvoji, ostaje za vidjeti
koliko ¢e ga drzava ratificirati i kada, a to je daljnji problem. Znakovito je
kako Konvencija (Vije¢a Europe) o zastiti zivotne sredine putem kaznenog
prava (ETS br. 172)*" iz 1998. jo$ uvijek nije prikupila dovoljan broj ratifika-
cija za stupanje na snagu.*

Do eventualnog stupanja na snagu novog protokola i njegove ratifikacije
od strane dovoljnog broja drzava ¢lanica zasigurno ¢e proci dosta vremena.

37 Drafting an additional protocol to the European Convention on Human Rights
concerning the right to a healthy environment, https://assembly.coe.int/nw/xml/XRef/Xre-
f-XML2HTML-en.asp?fileid=17777&lang=en, pristup 28. lipnja 2022.

3% Anchoring the right to a healthy environment: need for enhanced action by the
Council of Europe, https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid-
=29409&lang=en, pristup 28. lipnja 2022.

3 Resolution 2396 (2021), Text adopted by the Assembly on 29 September 2021
(27th sitting), https://pace.coe.int/en/files/29499/html, pristup 28. lipnja 2022.

40 Primijeceno je da ,,iako gotovo polovica svjetskih zemalja priznaje pravo na zdrav
okolis, Europa je jedina regija na svijetu bez sporazuma koji jam¢i takvo pravo®.

4 Convention on the Protection of the Environment through Criminal Law (ETS
No. 172), https://www.coe.int/en/web/conventions/full-list?module=treaty-detail& treaty-
num=172, pristup 28. lipnja 2022.

42 Za isto su potrebne ratifikacije samo tri ¢lanice.
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Do tada ¢e Europski sud (kao i nacionalni sudovi) veliku vecinu zahtjeva
vezanih uz povrede prava na zivot u zdravoj zivotnoj sredini ipak ispitivati
u okviru ¢l. 8. Konvencije. Kako funkcionira zastita koja se podnositeljima
pruza u okviru tog ¢lanka? Prva i najvaznija pretpostavka jest postojanje odgo-
varajuce uzrocne veze izmedu povrede prava i onoga §to je u temelju njegove
povrede.® Velika posebnost jest §to temelj povrede u konvencijskom smislu
predstavlja specificnu Stetnu radnju sui generis — ¢in ili propustanje drzave
koje je dovelo do povrede. Obveza je drzave,* a obveza moze biti negativna
1 pozitivna, drzava ju moze ne ispuniti odnosno ne propustiti ispuniti, da ne
prouzroc¢i mijeSanje u pravo pojedinca koje nije sukladno Konvenciji. Nije joj
dopusteno niti neopravdano prosiriti polje slobodne procjene koje bi dovelo do
povrede, ponajprije ¢l. 8. Konvencije.*

Negatorijska zaStita od imisija
versus konvencijska zaStita

U zastiti prava na zivot u zdravoj zivotnoj sredini poseze se za dvije
zaSti¢ene vrijednosti/prava iz ¢l. 8. Konvencije, pravom na (poStovanje) pri-
vatnog 1 obiteljskog zivota i pravom na (postovanje) doma. Ovo znaci da se
vrijednost/pravo na zivot u zdravoj zivotnoj sredini sadrzajno prepoznaje i stiti
u okvirima prava koja su identificirana u ¢l. 8. Konvencije i njime zasti¢ena
(to nisu jedina zaSti¢ena prava iz ¢l. 8. Konvencije). Preciznije, kroz poje-
dine pojavne oblike povreda ovih prava prepoznaje se povreda prava na Zivot
u zdravoj zivotnoj sredini. Tako se moze procitati da Europski sud povrede
prava na privatan i obiteljski zivot nalazi u povredama njegovih potkategorija

B V.. Mutatis mutandis, Botta protiv Italije, zahtjev br. 21439/93, presuda od
24. veljace 1998, para. 34.

4 V.: Ivan Atanasov protiv Bugarske, zahtjev br. 12853/03, presuda od 2. prosinca
2010. para. 66.

zastitu nekih drugih konvencijskih prava, no, najcesce ¢e se raditi o ¢l. 8. Konvencije. U
ranijim istrazivanjima detaljnije je prikazan koncept prava na zivot u zdravoj zivotnoj sre-
dini koji je izgraden primjenom nacela tumacenja Konvencije. V.: Mihel¢i¢, G., Marochini
Zrinski, M. (2018). Utjecaj konvencijskih nacela tumacenja na pojedine gradanskoprav-
ne institute (odabrana pitanja). Zbornik radova Pravnog fakulteta u Nisu, vol. 78, br. 1,
127-148. Mihel¢i¢, G., Marochini Zrinski, M., Suzivot negatorijske zastite od imisija i pra-
va na zivot u zdravoj zivotnoj sredini. Marochini Zrinski, M. (2021). Principles in the Ser-
vice of Conception and Protection of the Right to Live in a Healthy Environment: (In)Con-
sistency of the European Court’s Case-Law. Property law: Challenges of the 21 century’s:
Proceedings: International Scientific Conference, Simi¢, J., Radonji¢, A. (ur.). Beograd:
Univerzitet Union Beograd, 263-288.
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— tjelesnog, psihickog i moralnog integriteta vezanim uz okolis.* Sli¢an se
pristup vidi i kod prava na postovanje doma.

Dovedemo li ovo u vezu s naSom negatorijskom zastitom od imisija sve
je jos slozenije. Krenimo korak po korak.

Razlikovanje objekata zastite

U usporedbi s negatorijskom zastitom odnosno zasStitom od imisija,
konvencijska zastita prava na zivot u zdravoj zivotnoj sredini odstupa od kon-
cepta jednoznaénosti svog objekta (zastiCene vrijednosti).” Istina je da jedna
skupina predmeta u kojima je pruzena konvencijska zastita pokazuje sli¢nost
sa zaStitom nalik onoj zbog nedopustenih (izravnih/prekomjernih neizravnih)
imisija (¢l. 110. ZV, npr. dim, neugodni mirisi, ¢ada, otpadne vode, potres,
buka i sl.) i njezinim zaSticenim objektom. Primjer je poznati predmet Oluic¢
protiv Hrvatske* u kojem je zasti¢eno pravo na dom i kazano da to pravo

»---ukljucuje, ne samo pravo na konkretan fizi¢ki prostor, ve¢ i na tiho uzi-
vanje toga prostora“. ,, Tiho uzivanje nije ograni¢eno na fizicke povrede (npr.
neovlasteni ulazak).” ,,Ono ukljuéuju i zastitu od buke, emisije, mirisa ili
drugih oblika mijeSanja.**

Smetnje i utjecaji promatraju se u Sirem smislu, gotovo, sukladno ¢l. 4,
st. 1, t. 7. ZZO, kao §to je slucaj u predmetu Fadeyeva protiv Rusije kada je
zaSita pruzena zbog smetnji i utjecaja iz ,,Celi¢ane koja je ispustala Stetne tvari
u vrijednostima vi$im od onih dopustenih zakonom*.

Autonomno koncipiranje konvencijskih pojmova

Specificnosti konvencijske zastite dolaze do izrazaja i u drugim aspek-
tima. Stite¢i pravo na zivot u zdravoj zivotnoj sredini kroz zastitu pruzenu
pravu na poStovanje doma, zastiCuje se ,,prostor” definiran autonomnim

4 Vodi¢ kroz ¢l. 8. Europske konvencije o ljudskim pravima, Pravo na posto-
vanje privatnog i obiteljskog zivota, doma i dopisivanja, Vije¢e Europe, 2020, https://
uredzastupnika.gov.hr/UserDocsImages/  dokumenti/Edukacija  /Vodi %C4 %8D %20
kroz %20 %C4 %8Dlanak %208. %20Konvencije.pdf., pristupljeno: 28. lipnja 2022, 33-34.

47 Ova zastita ne slijedi nacionalne pravce zastite (npr. gradanskopravne, upravno-
pravne, i sl.).

48 Zahtjev br. 61260/08, presuda od 20. svibnja 2010.

4 Odnosno ,,povreda moze dovesti do povrede prava (...) ako [pojedinca] sprje¢ava
u uzivanju u udobnosti njegovog doma.* Olui¢ protiv Hrvatske, para. 44. V. takoder i Udo-
vici¢ protiv Hrvatske, zahtjev br. 27310/09, presuda od 24. travnja 2014. Sli¢ni se navodi u
vecini presuda u kojima se Sud bavio tim pitanjem. Osobito v. Hatton i drugi protiv Ujedi-
njenog Kraljevstva, zahtjev br. 36022/97, [VV] presuda od 7. ozujka 2003, para. 96.

0 Fadeyeva protiv Rusije, para. 116.
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tumacenjem pojma doma,’! znacajno razlicit od stvarnopravnog pojma nekret-
nine (u smislu ZV), pa i kada se $titi od imisija.’> Na djelu je poznati kriterij:
dostatna fakti¢no-funkcionalna veza pojedinca s nekim prostorom $to omogu-
¢uje pravu na zivot u zdravoj zivotnoj sredini pruziti znatno Siru zastitu.

Pravo na Zivot u zdravoj Zivotnoj sredini — integralni dio prava
na postovanje privatnog Zivota i prava na postovanje doma?

Zastita kroz pravo na postovanje privatnog zivota

lako veliki broj predmeta i razvijena praksa Suda dopusta, barem dije-
lom, predmete vezane uz pravo na zivot u zdravoj zivotnoj sredini podijeliti
na one koji se odnose na pravo na poStovanje privatnog zivota i na pravo
na postovanje doma, zapravo, nije ozbiljno ne kazati da se Cesto isprepli¢u
i da nije jednostavno odvojiti uzivanje privatnog zivota od uzivanja u domu.
Unato¢ tome, postoje predmeti koji se isklju¢ivo odnose na pitanje poStovanja
privatnog zivota.*

U predmetu Cordella i drugi protiv Italije> jos§ su studije iz 1970-ih poka-
zale oneciS¢ujuce ucinke emisija iz Celicane Ilva u Tarantu na okolisS i javno
zdravlje, a naknadne studije utvrdile 1 postojanje uzro¢no-posljedicne veze
izmedu izloZenosti takvim tvarima (okoliSu u kojima ih je moguce udahnuti)
i razvoja odredenih tumora/kardio-krvozilnih patologija (povecanje smrtnosti
od prirodnih uzroka, tumora, te bubreznih i kardiovaskularnih bolesti medu
osobama koje zive u zahva¢enim podrucjima). Sud je smatrao da drzava nije
uspjela uspostaviti pravednu ravnotezu izmedu konkurentnih industrijskih i
pojedinacnih interesa i donijeti mjere potrebne za osiguranje u¢inkovite zaStite
prava na privatni zivot i ovim povrijedila ¢l. 8. Konvencije. Vrlo zanimljivo raz-
misljanje dano je u predmetu Hudorovic i drugi protiv Slovenije.® Sud u njemu
nije izrijekom rekao da je ¢l. 8. Konvencije primjenjiv ve¢ je stvorio odredenu
hipotezu da ,,i pod pretpostavkom da je ¢l. 8. Konvencije primjenjiv u predmetu
Hudorovic¢ i drugi protiv Slovenije ne bi bio / nije povrijeden*. Raspravljano je
pitanje pristupa pitkoj i sigurnoj vodi za piée i naglaseno da

SLV. Mihel¢i¢, G., Marochini, M. (2014). Koneksitet ostvarenja vindikacijskog za-
htjeva na nekretnini i tzv. prava na postivanje doma. Zbornik PFR-a, vol. 35, br. 1, 163—
192, 168 et seq.

52 Usp. predmet Oneryildiz protiv Turske, zahtjev br. 48939/99, presuda od 30. stu-
denog 2004.

53 V. Brincat i drugi protiv Malte, zahtjevi br. 60908/11, 62110/11, 62129/11,
62312/11, 1 62338/11, presuda od 24. srpnja 2014; Taskin i drugi protiv Turske, zahtjev
br. 46117/99, presuda od 10. studenog 2004.

54 Zahtjevi br. 54414/13. 1 54264/15, presuda od 24. sije¢nja 2019.

55 Zahtjevi br. 24816/14. 1 25140/14, presuda od 10. ozujka 2020.
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»--.pristup sigurnoj vodi za piée nije pravo zasti¢eno ¢l. 8. Konvencije. Medu-
tim, bez vode Covjek ne moze opstati. Stalna i dugotrajna nemoguénost
pristupa sigurnoj vodi za pi¢e moze imati Stetne posljedice po zdravlje i ljud-
sko dostojanstvo i narusiti jezgru privatnog zivota i uzivanje u domu u smislu
¢l. 8. Konvencije. Stoga, Sud ne moze iskljuciti postojanje pozitivne obveze
drzave prema ovoj odredbi. Postojanje takve pozitivne obveze i njezin sadrzaj
nuzno su odredeni posebnim okolnostima oStecenika, ali i pravnim okvirom,
kao i ekonomskom i socijalnom situacijom drzave ugovornice. Sud smatra da
je pitanje jesu li ispunjene pozitivne obveze te njihov opseg temeljno pitanje
povezano s meritumom i u tijesnoj vezi s posebnim okolnostima sluéaja i
njihovom razinom ozbiljnosti. Stoga, postoji snazna veza izmedu pitanja pri-
mjenjivosti i merituma u ocjeni je li rije¢ o pitanju privatnog zivota ili ne.“

Sud je nadalje naglasio Siroku slobodu procjene drzave u podrucju pro-
stornog planiranja gdje samo posebno uvjerljivi razlozi poput ozbiljnog rizika
po zdravlje mogu opravdati nametanje tereta drzavi da poduzme odredene
korake imajuéi u vidu specifi¢ne situacije podnositelja zahtjeva. Zakljucio je
da je drzava uzela u obzir ranjiv polozaj podnositelja zahtjeva i usvojila odgo-

.....

udovoljila zahtjevima iz ¢l. 8. Konvencije.

Zastita u okviru oba zasti¢ena prava
iz ¢l. 8, st. 1. Konvencije

S druge strane, jedan noviji predmet pokazuje koliko je tesko odvojiti
pojam privatnog zivota od pojma doma. Rije¢ je o predmetu Di Sarno protiv
Italije,>® gdje je u regiji Kampanja (Campania) od veljace 1994. do prosinca
2009. proglaseno izvanredno stanje uvjetovano problemima u prikupljanju,
obradi i odlaganju otpada. Osamnaest podnositelja koji su zivjeli i/ili radili u
ovoj regiji obratilo se Sudu i on je njihov problem razmotrio sa stajalista pozi-
tivnih obveza drzave prema ¢l. 8. Konvencije. Zanimljivo je da se pozvao i na
pozitivne obveze i na polje slobodne procjene koje drzave uzivaju u odabiru
sredstava za ispunjavanje tih obveza. Zanimljivo je, takoder, da se tuzitelji
nisu zalili ni na kakve zdravstvene probleme i, unato¢ tome §to je utvrdio da
zivoti i zdravlje podnositelja nisu bili ugrozeni, Sud je nasao povredu prava na
dom i privatni zivot iz ¢l. 8. Konvencije.

U praksi Suda postoji jo§ niz predmeta,’’ no ovdje su prikazani neki
od aktualnijih koji pokazuju kako je u okoliSnim predmetima teSko odvojiti

3¢ Zahtjev br. 30765/08, presuda od 10. sije¢nja 2012.

57 Lopez Ostra protiv Spanjolske, zahtjev br. 16798/90, presuda od 9. prosinca 1994,
Fadeyeva protiv Rusije; Ledyayeva i drugi protiv Rusije, zahtjevi br. 53157/99, 53247/99,
53695/00. 1 56850/00, presuda od 26. listopada 2006, Giacomelli protiv Italije, br. 59909/00,
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zaSti¢ena dobra (privatni zivot od doma). Nastavno, ovo ¢inimo i govorimo o
predmetima koji se ti¢u prava na postovanje doma i koji su, zapravo, brojniji
od predmeta koji se odnose isklju¢ivo na posStovanje privatnog Zivota.

Zastita kroz pravo na postovanje doma

Medu novijim predmetima koji se tiu prava na posStovanje doma u
kontekstu zdrave Zivotne sredine valja istaknuti predmete Kapa i drugi protiv
Poljske,?® Yevgeniy Dmitriyev protiv Rusije® i Solyanik protiv Rusije.®

U predmetu Kapa i drugi protiv Poljske Sud je ponovio svoje rijeci iz
predmeta Hatton i drugi protiv Ujedinjenog Kraljevstva:

,,Dom ¢e uobiéajeno biti mjesto, fizicki definiran prostor, gdje se odvija
privatni i obiteljski zivot. Pojedinac ima pravo na postovanje doma, $to znaci
ne samo pravo na stvarni fizicki prostor, ve¢ i na tiho uzivanje tog prostora.
Povrede prava na postovanje doma nisu ograni¢ene na konkretne ili fizicke
povrede, kao Sto su neovlasteni ulazak u dom osobe, ve¢ ukljucuje i one kao
Sto su buka, emisije, mirisi ili drugi oblici mijeSanja. TeSka povreda moze
dovesti do povrede prava na posStovanje doma, ako je podnositelj sprijeen
uzivati u sadrzajima svog doma. Takoder, ponovljena su ostala nacela utvrdena
u predmetima koji se odnose na pravo na zivot u zdravoj zivotnoj sredini.*!

Odluka koja je uslijedila bila je druk¢ija. Primjenom poucka iz predmeta
Hatton i drugi protiv Ujedinjenog Kraljevstva u predmetu Kapa i drugi protiv
Poljske, ponajprije, je utvrdeno da je ispunjen minimalan stupanj ozbiljnosti
jer je razina buke s autoceste bila visa od one dopustene domacim propisima.
Nadalje, utvrdeno je i da su nadlezna tijela, koja su bila upoznata s proble-
mom jos od 1996. godine, isti svjesno ignorirala i nastavila razvijati projekt
autoceste ne postujuci dobrobiti stanovnika Strikova (Strykowa) (medu njima
i podnositelja). Sud je prihvatio navode Vlade o problemima ekonomske i
financijske naravi, no, izrazio i ,,0zbiljnu sumnju u postojanje ravnoteze*. Ispi-
tano je i jesu li nadlezna tijela reagirala adekvatno na problem koji je nastupio
uslijed gustoce prometa koji je dodatno utjecao na stanovnike Strikova nakon
otvaranja dionice autoceste 26. srpnja 2006. godine, te utvrdio da nisu.

presuda od 2. studenog 2006; Tatar protiv Rumunjske, 67021/01, presuda od 27. sije¢nja
2009; Hatton i drugi protiv Ujedinjenog Kraljevstva, zahtjev br. 36022/97, [VV] presuda
od 7. ozujka 2003; Cuenca Zarzoso protiv Spanjolske, zahtjev br. 23383/12, presuda od 16.
sije¢nja 2018, i brojni drugi.

58 Zahtjevi br. 75031/13, 75282/13, 75286/13. 1 75292/13, presuda od 14. listopada
2021.

59 Zahtjev br. 17840/06, presuda od 1. prosinca 2020.

0 Zahtjev br. 47987/15, presuda od 10. svibnja 2022.

! Hatton i drugi protiv Ujedinjenog Kraljevstva, Op. cit., paras. 148—152.
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U predmetu Dmitriyev protiv Rusije podnositelj zahtjeva posebno se
zalio da su mu buka i druge smetnje uzrokovane svakodnevnim aktivnostima
policijske postaje i postojanjem ,,privremenog™ pritvorskog objekta u podrumu
njegove stambene zgrade povrijedili pravo na postovanje privatnog zivota i
doma, krseci ¢l. 8. Konvencije. Utvrdujuci postojanje povrede Sud je smatrao
da su svakodnevne aktivnosti policijske postaje predstavljale izravno mijesa-
nje u prava podnositelja zajamcena ¢l. 8. Konvencije, slijedom ¢ega uplitanje
mora biti opravdano u smislu st. 2. iste odredbe. lako drzavna tijela uzivaju
siroko polje slobodne procjene u odredivanju ,,koraka“ ka rjeSenju problema,
nuzno je posti¢i ravnotezu izmedu sukobljenih interesa. Mjere koje su nalozila
domaca tijela, po misljenju Suda, nisu bile dovoljne, jer ,,nisu pravodobno pri-
mijenjene, nisu bile u¢inkovite, ili uopée nisu bile poduzete*.

Konacno, treba spomenuti jednu od najnovijih presuda ¢ije izvrSenje je
upitno s obzirom da je donesena u svibnju 2022, a utvrdena je povreda ¢l. 8.
Konvencije od strane Rusije koja je u tom trenutku ve¢ istupila iz ¢lanstva u
Vije¢u Europe. Radi se o predmetu Solyanik protiv Rusije u kojem se podnosi-
telj zalio na ,,zagadenja“ koja su dolazila s groblja smjestenog neposredno uz
njegovu kucu i zemljiste. Utvrdeno je

»-..da se groblje postupno Sirilo prema podnositeljevoj nekretnini i da postoje
forenzicki izvjestaji o kontaminaciji tla i voda na nekretnini.*

Sud je smatrao da je u konkretnom slucaju ¢l. 8. Konvencije primjenjiv
iako nije bilo dokaza o Steti koja je nastupila za zdravlje podnositelja zahtjeva.
Zakljuceno je da ,,groblje” kr§i domace propise, sve to unato¢ opomenama
(intervencijama) tijela za zastitu potrosaca i postojanja sudskog naloga kojim
je odredena sanitarna zona (promjera cca 500 m) i odredene mjere zdravstvene
zastite (slicno je zakljuceno i u predmetu Fadeyeva protiv Rusije).

»lzlazak® iz zasStite ¢lanka 8. Konvencije

Zbog jasnijeg shvacanja specificne konvencijske uzro¢ne veze koja se
trazi kako bi bila pruzena zaStita pravu na zivot u zdravoj zivotnoj sredini,
treba spomenuti da je zaStita ovom pravu pruzana i u okviru nekih drugih kon-
vencijskih prava. Stite¢i pravo iz ¢l. 2. Konvencije u predmetu L. C. B. protiv
Ujedinjenog Kraljevstva® Sud kaze da ,,nije dokazana uzro¢na veza izmedu
oboljenja podnositeljice od leukemije i izloZenosti njezina oca zracenju‘®.
Uzro¢na veza i povreda ¢l. 2. Konvencije postojali su u predmetu Oneryildiz
protiv Turske, u kojem je drzava povrijedila svoju pozitiviu obvezu za$tititi

2 Zahtjev br. 23413/94, presuda od 9. lipnja 1998.
 JIbid., para. 39.
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zivote podnositelja — postoji uzrocna veza izmedu stradavanja devet osoba i
eksplozije metana na odlagalistu otpada.®

»Pri¢a‘ o pozitivnim i negativnim obvezama drzava

Ve¢ u prvom predmetu u kojem se bavio (Stetnim) utjecajem buke iz
zracne luke Hitrou (Heathrow) (predmet Powell i Rayner protiv Ujedinjenog
Kraljevstva®) naglaseno je da drzave uZivaju Siroko polje slobodne procjene u
ostvarenju ravnoteze javnih i pojedinacnih interesa. S ovim se u vezi javljaju
pozitivne i negativne obveze drzava. Kada govorimo o razlici izmedu pozitivnih
1 negativnih obveza, u pitanjima prava na zdravu Zivotnu sredinu, uocljivo je da
Sud, u nacelu, ne inzistira na tom razlikovanju (negativne obveze drzave da se
suzdrzi od odredenih ¢injenja i pozitivne obveze da poduzme odredene mjere).
Ve¢ je u predmetu Powell i Rayner protiv Ujedinjenog Kraljevstva istaknuto:

,Hoce li se ovaj slucaj analizirati u smislu pozitivne obveze drzave na
poduzimanje razumnih i primjerenih mjera za osiguranje prava podnositelja
zahtjeva iz st. 1, ¢l. 8. ili u smislu *mijeSanja javnog tijela’ koje treba opravdati
u skladu s praviénom ravnotezom koja se mora posti¢i izmedu suprotstavlje-
nih interesa pojedinca i zajednice u cjelini; a u oba konteksta drzava uziva
odredenu slobodu procjene pri odredivanju koraka koje treba poduzeti kako bi
se osigurala uskladenost s Konvencijom. Nadalje, ¢ak i u odnosu na pozitivne
obveze koje proizlaze iz st. 1, ¢l. 8, u uspostavljanju [potrebne] ravnoteze
ciljevi navedeni u st. 2. mogu biti od odredene vaznosti. ¢

Jednostavnije receno, zakljucak o naravi ,prijestupa“ nije presudan,
odluc¢no je da je zbog njega (uz postojanje drugih konvencijskih pretpostavki)
doslo do povrede zaStiCenog prava. Ovakav nacin razmisljanja javlja se ve¢ u
prvom okolisnom predmetu u kojem je zahtjev prihvacen — Lopez Ostra protiv
Spanjolske, kao i u predmetu Hatton i drugi protiv Ujedinjenog Kraljevstva.

Ipak, u nekim predmetima Sud je smatrao bitnim razlikovati pozitivne i
negativne obveze drzave. Takav primjer imamo u predmetu Cuenca Zarzoso
protiv Spanjolske, gdje je utvrdeno kako tuzena drzava nije ispunila svoju
pozitivnu obvezu.?’

V. predmet i za povredu prava na mirno uzivanje imovine/vlasnistva.

5 Zahtjev br. 310/81, presuda od 21. velja¢e 1990, para. 40.

% Powell i Rayner protiv Ujedinjenog Kraljevstva, para. 41.

7 V. takoder predmete Tatar protiv Rumunjske, para. 107. i Di Sarno i drugi protiv
lItalije, para. 110; Marochini Zrinski, M. (2021). Principles in the Service of Concepti-
on and Protection of the Right to Live in a Healthy Environment: (In)Consistency of
the European Court’s Case-Law, Property law: Challenges of the 21 centurys: Pro-
ceedings: International Scientific Conference, Simi¢, J., Radonji¢, A. (ur.). Beograd:
Univerzitet Union Beograd, 269-270.
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Nacelno govoreéi o obvezi drzave zadrzalo se na ocjeni o teSkocama
u razgranicenju radi li se o pozitivnoj obvezi drzave da omoguci uziva-
nje zasti¢enog prava, ili o negativnoj obvezi da se u njega ne mijesa, ali se i
naglaSavalo (kako je reCeno supra) da su ,,primjenjiva nacela vrlo slicna“s®.
Vidjeli smo u predmetu Fadeyeva protiv Rusije da je povreda ¢l. 8. Konvencije
nadena u propustanju drzava da poduzme (pozitivne) mjere zbog smanjenja
utjecaja na okoli§ (npr. provodenjem pozitivnih propisa ili mogu¢om ponudom
preseljenja), pa je, neovisno o Sirokom polju slobodne procjene koje uziva,
drzava propustila posti¢i praviénu ravnotezu javnog i pojedina¢nog interesa.®
U predmetu Roche protiv Ujedinjenog kraljevstva, povreda je nastupila jer
drzava podnositelju nije omogucila pristup informacijama s ciljem informira-
nog pristanka za nuklearno testiranje.”” U kontekstu pozitivnih obveza drzave
moze se spomenuti predmet Budayeva i drugi protiv Rusije’" gdje nadlezna
tijela nisu poduzela mjere kako bi se zastitilo zivote podnositelja od posljedica
ucestalog klizanja tla. Indikativan je primjer pozitivnih obveza iz predmeta
Taskin i drugi protiv Turske kada nije izvrSena odluka Visokog upravnog suda
(Supreme Administrative Court) o povredi prava na zZivot i zdrav okoli§ protiv
tvrtke koja je u okviru dopustenja za iskoriStavanje rudnika zlata koristila
otrovne procese.”

Ova analiza ne bi bila potpuna ne kaze li se vise o dvije odluke (novijeg
datuma) u kojima su zahtjevi podnositelja proglaseni nedopustenima: Toli¢ i
drugi protiv Hrvatske™ 1 Mastelica i drugi protiv Srbije.

U predmetu Toli¢ i drugi protiv Hrvatske podnositelji su prigovarali da
domace vlasti nisu na odgovarajuci nacin i ucinkovito odgovorile na navode o
viSegodis$njoj izlozenosti podnositelja ozbiljnoj zdravstvenoj ugrozi zbog one-
¢is¢enja vode u zgradi u kojoj stanuju. S druge strane, Sud je zakljucio kako je

,...tuzena drzava poduzela sve razumne mjere kako bi osigurala zastitu prava
podnositelja zahtjeva. Stoga je prigovor podnositelja zahtjeva ocigledno neo-
snovan i mora se odbaciti u skladu sa ¢l. 35. st. 3. (a) 1 st. 4. Konvencije.*

% Spomenuti predmet Powell i Rayner protiv Ujedinjenog Kraljevstva, para. 41, v. i
Lopez Ostra protiv Spanjolske, para. 51.

¢ Sli¢ne ¢injenice slu¢aja i odluka Suda mogu se vidjeti i u predmetu Ledyayeva i
drugi protiv Rusije, zahtjevi br. 53157/99, 53247/99, 53695/00. i 56850/00, presuda od 26.
listopada 2006.

70 Zahtjev br. 32555/96, presuda od 19. listopada 2005. V. i Vilnes i drugi protiv Nor-
vesSke, zahtjevi br. 52806/09, 22703/10, presuda od 5. prosinca 2013.

" Budayeva i drugi protiv Rusije, zahtjevi br. 15339/02, 11673/02, 15343/02,
20058/02, 21166/02, presuda od 20. ozujka 2008.

2 V. predmet Lemke protiv Turske, zahtjev br. 17381/02, presuda od 5. lipnja 2007.
Jos v. predmet Dzemyuk protiv Ukrajine, zahtjev br. 42488/02, presuda od 4. rujna 2014.

3 Zahtjev br. 13482/15, presuda od 4. lipnja 2019.
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Konkretno,

a) ,,prigovor podnositelja zahtjeva zbog uporabne dozvole i nepostojanja
ucinkovitog domaceg pravnog sredstva u tom pogledu ocigledno je neosno-
van i mora se odbaciti u skladu s ¢l. 35. st. 3. t. (a) 1 st. 4. Konvencije jer
podnositelji nisu ustrajali u svom zahtjevu u skladu s uvjetima utvrdenim u
Zakonu o opéem upravnom postupku i Zakonu o upravnim sporovima;

b) ,,Jako u Konvenciji nije navedeno izri¢ito pravo na ¢isto i mirno okruzenje,
u slucaju kada na pojedinca izravno i ozbiljno utjece buka ili drugo onecisée-
nje, moze se otvoriti pitanje na temelju ¢l. 8. Konvencije.” TeSko onecis¢enje
okolisa moze utjecati na dobrobit pojedinaca i sprijeciti im uzivanje u njiho-
vim domovima na nacin da negativno utjece na njihov privatni i obiteljski
zivot, a da pritom ne dolazi do ozbiljnog ugrozavanja njihovog zdravlja.*

U konkretnom predmetu brojni su razlozi doveli Sud do zakljucka o
neosnovanosti zahtjeva poput: podnositelji su kupili stanove 1 uselili se prije
izdavanja uporabne dozvole; priznali su da se oneciS¢enje vode nije moglo
otkriti kad su se uselili; nakon $to su poceli prigovarati kvaliteti vode, drzava
je poduzela niz mjera, ukljucujuci

»(@) krajem 2006. godine odlucila je snositi troskove otkrivanje uzroka one-
¢isc¢enja vode i racune za vodu (iako iz spisa predmeta nije jasno je li racune
podmirila drzava ili drustvo; (b) osnovala je krizni stozer stru¢njaka radi utvr-
divanja uzroka oneciscenja vode; (c) zatrazila je analizu na stotine uzoraka
vode od strane raznih zavoda i u zemlji i u inozemstvu; (d) podnositeljima
zahtjeva osigurala je vodu za piée; i (¢) vodovodne cijevi u viSe su navrata
hiperklorirane u pokusaju uklanjanja oneciscenja.«”

Do sli¢nih zakljucaka Sud je doSao i u predmetu Mastelica i drugi protiv
Srbije gdje su se podnositelji zalili na ,,posebno Stetne utjecaje dalekovoda
(izgradenog sukladno detaljnom urbanistickom planu) na zdravlje njih i njiho-
vih obitelji, kao i da nisu mogli sudjelovati u postupcima u kojim je odobrena
njegova izgradnja. Zahtjev je smatran

»---0Cito neosnovanim s obzirom da su relevantni domacéi propisi predvi-
dali za Siru javnost i frekvencije od 50 Hz relevantne granice izlozenosti
2 kV/m, odnosno 40 uT za elektricna i magnetna polja, dok su relevantna
medunarodna ograni¢enja bila 5 kV/m, odnosno 200 puT dok su, prema infor-
macijama iz spisa predmeta, najvisi zabiljeZeni nivoi u ovom slucaju bili
znatno ispod gore spomenutih medunarodnih standarda.*

Nadalje, utvrdeno je
" Hatton i drugi protiv Ujedinjenog Kraljevstva, para. 96.

s V.. a) G. Toli¢ i drugi protiv Hrvatske, paras. 11-12; c) Toli¢ i drugi protiv
Hrvatske, para. 29; d) Toli¢ i drugi protiv Hrvatske, para. 18. in fine.
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»-..da nije dokazano da su vrijednosti elektromagnetnih polja generirana
navedenim visokonaponskim dalekovodom imale Stetan utjecaj na podnosi-
telje ili njihove obitelji. Puka bojazan od dugoro¢nih negativnih posljedica
ne moze dovesti do primjene ¢l. 8. Konvencije i zbog toga Sud smatra da
nije postignut minimalni stupanj ozbiljnosti potreban za utvrdivanje povrede
¢l. 8. Konvencije.*

Infra &e se kazati i nekoliko rije¢i o slicnom predmetu Jaksi¢ i drugi
protiv Hrvatske™ u kojem je, po ugledu na predmete Olui¢ protiv Hrvatske i
Udovici¢ protiv Hrvatske, trazena zastita prava na postovanje privatnog zivota
i doma, ali je Sud kao ,,o¢igledno neosnovane odbacio zahtjeve podnositelja“’’.

Nekoliko rijeci o specificnoj konvencijskoj uzroc¢noj vezi

Autorice su u ranijim istrazivanjima detaljnije pisale o problematici
uzro¢ne veze.”® Ukratko, utjecaji i smetnje vezani uz okoli§ konvencijski su
relevantni ako su doveli do povrede konvencijskog prava koje ukljuc¢uje mini-
malan stupanj ozbiljnosti (v. supra predmet Mastelica i drugi protiv Srbije).
Dovoljna je sama povreda prava i ne trazi se nastup Stete (v. supra predmet
DiSarno). Za uzro¢nu vezu kljucna je usmjerenost na odgovornost drzave.

Minimalan stupanj ozbiljnosti i je li postojao u predmetu
Hatton i drugi protiv Ujedinjenog Kraljevstva?

Kada je rije¢ o pravima iz ¢l. 8. Konvencije i njihovoj zastiti mora se
raditi o sluc¢ajevima koji ukljucuju minimalan stupanj ozbiljnosti da ¢e pravo
biti povrijedeno (predmeti Hatton i drugi protiv Ujedinjenog Kraljevstva,
Powell i Rayner protiv Ujedinjenog Kraljevstva, Lopez Ostra protiv Spanjol-
ske, Guerra protiv Spanjolske,” Moreno Gomez protiv Spanjolske,*® Cuenca
Zarzoso protiv Spanjolske, Olui¢ protiv Hrvatske). Predmet Mastelica i drugi
protiv Srbije primjer je kada

76 Zahtjev br. 30320/13, odluka od 7. srpnja 2020.

7 Cit. prema: https://uredzastupnika.gov.hr/UserDocsImages//dokumenti/Analize %
20presuda %201 %20 odluka //Jak %C5 %A1i %C4 %87 %20- %20analiza %20o0dluke.pdf,
pristup 26. lipnja 2022.

8 Bukovac Puvaca, M., Mihel¢i¢, G., Marochini Zrinski, M. (2019). Uzro¢na veza
kao pretpostavka odgovornosti za Stetu u europskim nacionalnim pravnim sustavima, prak-
si Suda Europske unije i Europskog suda za ljudska prava. Godisnjak Akademije pravnih
znanosti Hrvatske, Yearbook Croatian Academy of Legal Sciences, vol. 10, br. 1, 25-49;
Mihel¢i¢, G., Marochini Zrinski, M. (2018). Suzivot negatorijske zastite od imisija i prava
na zivot u zdravoj zivotnoj sredini. Zbornik PFR-a, vol. 39, br. 1, 241-268.

7 Zahtjev br. 14967/89, [VV] presuda od 19. veljage 1998.

80 Zahtjev br. 4143/02, presuda od 16. studenog 2004.
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»--.puka bojazan od dugoro¢nih negativnih posljedica ne moze dovesti do pri-
mjene ¢l. 8. Konvencije®“ (v. i Leon i Angieszka Kania protiv Poljske®").

Minimalan stupanj ozbiljnosti procjenjuje se od slucaja do slucaja
primjenom Kkriterija: intenziteta smetnji ili utjecaja, trajanja, posljedica za
pojedinca, te tzv. generalnog (opceg) konteksta (engl. general environmental
context).®? Sve ovo nije nadeno tj.

»-.-podnositelji nisu podnijeli dokaz u prilog ’stupnju nelagode’ koji su pretr-
pjeli, a Vlada je ’priznala’ kako je u osjetljivost na buku ukljucen i subjektivni
element zbog Cega se odredeni (manji) broj ljudi ¢esc¢e budi zbog buke ili na
drugi nacin osje¢a poremecaj sna.“

Naravno, rije€ je o predmetu Hatton i drugi protiv Ujedinjenog Kraljev-
stva kao stalnom ishodistu u trazenju odgovora je li ,,Sto drugo®™ prevagnulo
nad zaStitom prava na zivot u zdravoj zivotnoj sredini.

Zakljuéci Ureda zastupnice
iz predmeta Jaksié i drugi protiv Hrvatske

Za kraj smo ostavili analizu koju je povodom odluke u predmetu Jaksié i
drugi protiv Hrvatske proveo Ured zastupnice Republike Hrvatske pred Europ-
skim sudom dana 8. srpnja 2021. Prvi naglasak iz analize jest:

,,lako pravo na ¢ist i tih okoli$ nije izriito priznato Konvencijom, ¢l. 8.
§titi se pravo pojedinca na postovanje privatnog zivota i doma kada je pojedi-
nac izravno i ozbiljno pogoden bukom ili nekim drugim oblikom onecis¢enja.*

Sljedeci jest:

,»Da bi se moglo otvoriti pitanje na temelju ¢l. 8. Konvencije, Setni
ucinci moraju doseéi odredenu minimalnu razinu ozbiljnosti kako bi se akti-
virala pozitivna obveza drzave.*

U nastavku se kaze da Europski sud ispituje:

,»-..Je li mijeSanje u prava podnositelja bilo dovoljno ozbiljno da bi drzava
morala reagirati sukladno svojoj pozitivnoj obvezi iz ¢l. 8. Konvencije?*

Odnosno

»-..ako je bilo dovoljno ozbiljno, je li postupanje domacih vlasti bilo takvo da
je ispunilo navedenu pozitivnu obvezu?*

81 Zahtjev br. 12605/03, presuda od 21. listopada 2009, para. 104.

82 Manual on Human Rights and the Environment. (2006). Principles Emerging from
the case-law of the European Convention on Human Rights. Strasbourg: CoE Publishing,
14. V. za slozenost pretpostavki: Josipovié, T., Gradanskopravna zastita od Stetnih imisija,
59. et seq.
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U predmetu Jaksi¢ i drugi protiv Hrvatske, niti su Stetni ucinci na pod-
nositeljev dom 1 privatni zivot dosegli odredenu minimalnu razinu ozbiljnosti
— §to je ve¢ dovoljno za zakljucak da nije nastupila povreda zastiCenog prava,®
niti je drzava povrijedila svoje pozitivne obveze. Dapace, istaknut je navod
Suda o tome da

»-.Cak 1 pod pretpostavkom da je uznemiravanje bilo potrebnog inten-
ziteta, postupanje domacdih tijela po prijavama podnositelja bilo je brzo
i uCinkovito. 8

ZAKLJUCAK

U predmetu Jaksi¢ i drugi protiv Hrvatske (zapravo kao i u predmetu
Toli¢ i drugi protiv Hrvatske) Europski sud je utvrdio da je drzava ugovornica
(Hrvatska) ispunila svoje pozitivne obveze. Dapace u predmetu Jaksic¢ i drugi
protiv Hrvatske valoriziran je napredak u ponasanju drzave nakon predmeta
Oluié¢ protiv Hrvatske 1 Udovici¢ protiv Hrvatske (Jaksi¢ i drugi protiv Hrvat-
ske, para. 86). Je li Sud uveo neke nove odrednice za zakljucak o izmjeni ili
dopuni zastite koju pruza pravu na zivot u zdravoj zivotnoj sredini? Zapravo,
i ne. Kao $to smo u svojim ranijim istrazivanjima vidjeli: rije¢ je o pravu
izgradenom u praksi (primjenom nacela zivuceg instrumenta, evolutivnog i

8 Navedeno je da: ,,Ozbiljnost uznemiravanja u ovakvim predmetima ovisi o svim
¢injenicama predmeta poput: intenziteta i trajanja uznemiravanja te fizickih i psihickih po-
sljedica koje je uznemiravanje ostavilo na podnositeljima. S obzirom da je razina buke u
razdoblju od 2009. do 2013. samo tijekom dva mjerenja nadilazila dopustenu te da je bila
nizeg intenziteta i brzo sanirana, Europski sud nije smatrao da su takve sporadi¢ne epizode
dosegle minimalnu razinu ozbiljnosti potrebnu za aktiviranje pozitivne obveze domadih ti-
jela na temelju ¢l. 8. Konvencije.*

84 ,Sanitarne inspekcije provedene su bez odgode svaki puta na zahtjev podnositelja.
Podnositelji zahtjeva prisustvovali su ve¢em broju inspekcija i mjerenjima razine buke. U
upravnim postupcima, u skladu s nacionalnim pravom, dodijeljen im je status stranke kad
god su ga zatrazili te su tijekom postupka na raspolaganju imali sva pravna sredstva za
zastitu svojih prava.®

U analizi je objasnjeno da su: ,,...u razdoblju od 2009. do 2013. godine domace
vlasti provele ukupno deset inspekcija rada kafi¢a (devet sanitarnih inspekcija i jedna in-
spekcija Drzavnog inspektorata, od ¢ega 5 na zahtjev podnositelja); iako podnositeljima
nije bilo omoguceno prisustvovati provodenju sanitarne inspekcije, imali su status stranke u
upravnim postupcima izdavanja dozvole za rad kafi¢a; mjerodavna tijela u istom razdoblju
izvrsila su i viSestruka mjerenja razine buke od kojih je nekolicina provedena i u stanu
podnositelja; u samo dva slu¢aja je utvrdeno da je buka iznad dopustene i to tek u neznat-
noj koli¢ini u odnosu na maksimalne dopustene razine predvidene zakonom; u oba slu¢aja
nedostaci su brzo otklonjeni i nova mjerenja koja su provedena nakon radova utvrdila su
razinu buke u dopustenim granicama.*
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autonomnog tumacenja pojmova, primjenom polja slobodne procjene drzave
i nacelom ucinkovitosti) — legislativni napori europskog zakonodavca jo$ nisu
ozivotvoreni; naj¢esée se ocjenjuje kroz povrede prava na poStovanje privat-
nog zivota i doma; utjecaji i smetnje povrjeduju konvencijsko pravo postoji
li uzroCna veza; trazi se da su najmanje minimalnog stupnja ozbiljnosti; on
se procjenjuje u svakom predmetu s obzirom na intenzitet, trajanje, poslje-
dice za pojedinca (opc¢i kontekst) i, konacno, trazi se da drzava s obzirom na
postojanje (konvencijski relevantnih utjecaja i smetnji) nije poduzela ili nije
propustila poduzeti ono §to je trebalo (pozitivne i negativne obveze) u ostvare-
nju pravi¢ne ravnoteze izmedu javnog i pojedinacnog interesa.

Sto se ti¢e negatorijske, pa i imisijske zastite, jednako kao i u europskom
ni u nacionalnom sustavu nema normativnih novina. Kao $to su pokazala pret-
hodna istrazivanja: pojam imisija definira se negativno; zaStita je orijentirana
na za$titu vlasnis$tva od uznemiravanja, ustraje se na zahtjevu prekomjernosti
kod posrednih imisija i odgovarajuce suzava zastita kod dopustenih preko-
mjernih posrednih imisija.

Pravo na zivot u zdravoj zZivotnoj sredini zastiCuje (ima za objekt) zna-
¢ajno Sire shvaceno zasti¢eno dobro — subjektivno pravo pojedinca sui generis
(specificnog sadrzaja). U odlucivanju o njegovoj zastiti Sud nije opterecen
razlikovanjem granice prekomjernosti i posljedicne nedopustenosti preko-
mjernih posrednih imisija na kojem pociva nacionalni sustav. Ovo ne znaci
da u primjeni Konvencije Europski sud sudi arbitrarno i zastitu pruza nekri-
ti¢no. Brane mu takvo S§to, ponajprije, zahtjevi minimalnog stupnja ozbiljnosti
i udovoljavanja pozitivnim odnosno negativnim obvezama od strane drzava
ugovornica.

Minimalan stupanj ozbiljnosti utjecaja i smetnji (iako se provjerava u
svakom slucaju) na odredeni je nacin moguce objektivizirati $to se u praksi
Suda i ¢ini (npr. kada se u predmetu Mastelica i drugi protiv Srbije kaze da
su ,,najvisi zabiljezeni nivoi bili znatno ispod medunarodnih standarda,” v.
1 predmet Jaksi¢ i drugi protiv Hrvatske). Takav pristup moze podsjetiti na
procjenjivanje prekomjernosti posrednih imisija (na nacionalnoj razini sudo-
vanja), ali ovdje Sud slijedi jedan Siri koncept. S druge strane, ocjena da nije
naru$ena pravi¢na ravnoteze interesa, a ovo znaci da je pozitivno odgovoreno
na sva pitanja vezana uz obveze drzave ugovornice, moze znaciti i da se zastita
otklanja kada bi za naSe prekomjerne posredne imisije bila dopustena. Je li
ovo primjer da je pojedina¢nom zastitom tj. zaStitom subjektivnog imovinskog
prava pojedinca moguée ostvariti (u ovom segmentu) snazniju zastitu od one
prema konvencijskom pravu? U najmanju ruku, moze se re¢i da postoji razlog
imati neprestano ,,na oku‘ oba pravca zastite.

Prednost negatorijske zastite jest §to ju je moguce traziti unaprijed (kon-
vencijsku, nacelno, ne) i nije nuzno da je nastupila Steta (Sto se ne trazi niti
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za konvencijsku zastitu). Dva su joj osnovna nedostatka (i ona nam se ¢ine
$to u nekim varijantama, stvarnopravnoj zastiti od imisija prethodi zastita po
posebnim propisima. Ona postupak njezina ostvarenja moze uciniti dugotrajni-
jim 1 slozenijim. U ovom pravcu i na ovom mjestu moze pomoc¢i zastita kako
se ostvaruje primjenom Konvencije.

Treba imati na umu da izravna primjena konvencijskih pravila i prakse
trazi dobro poznavanje konvencijskog prava. Kod prava na zivot u zdravoj
zivotnoj sredini to je posebno slozeno jer je rije¢ o ,levijantnom® pravu. S
jedne strane, ono samo je u neprestanom procesu — jer je nastalo i razvija se
kao plod tumacenja Konvencije pomocu nacela tumacenja kojima se trajno
oblikuje, pa to, s druge strane, onemogucuje izrijekom odrediti kada ¢e sve
nastupiti njegova povreda, premda se ¢ini da se praksa stabilizira (pokazuje
barem tendenciju).

Znakovito je da je u predmetu Jaksi¢ i drugi protiv Hrvatske Sud uocio
1 pomak u pruzanju zastite pravu na zivot u zdravoj Zivotnoj sredini od strane
drzave ugovornice, §to pokazuje put dobre prakse kojim se krenulo. Napredak
je ocjenjen s obzirom na postupanja koja je drzava pokazala u ranijim slucaje-
vima (predmetima Olui¢ protiv Hrvatske i Udovici¢ protiv Hrvatske).

Mozda bi neka nova redakcija stvarnopravnih pravila omogudila poje-
dine korisne akcente iz konvencijske prakse uvesti u i nacionalni sustav.
Jasno, precizno i u sluzbi ucinkovitosti uredenja i nikako na nacin koji bi
vodio fragmentarnim rjeSenjima. Dakle, podrzavajuci i osnazujuci koncepciju
pojedinacne zastite subjektivnog imovinskog prava primjerima dobre konven-
cijske prakse.
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less complex way; removing discrepancies, such as, for example, the
requirement that proprietary legal protection of ownership and other
proprietary rights against immissions is preceded by protections pur-
suant to special regulations, etc.). In this light, the authors analyse
recent Convention case-law and compare the regulation of negatory
action (protection of property from harassment) with the protection
of a specific right established by the Convention — the right to live
in a healthy environment based on Article 8 of the Convention— the
right to respect for private and family life, home and correspondence.
Exhaustively analysing the right to live in a healthy environment,
they explain the interpretative methods and principles used by the
European Court in detail, continuing their research concerning this
issue. The main focus is on exploring the features of previously pos-
tulated rights: the requirement that the human rights protected by
the Convention are violated by adverse environmental factors (that
is, the existence of a specific Convention causal link); the category
of a minimum level of severity; oscillation of this “quantum” of the
minimum level of severity within Convention “fluctuations” and the
scope (and type) of protection of the right to live in a healthy en-
vironment through the paradigm of the positive/negative obligations
of the contracting states; naturally, bearing in mind the more recent
cases brought before the Court. In conclusion, the authors answer the
question postulated in the title of the paper.

Keywords: the right to live in a healthy environment, negatory
action, immissions, European Court of Human Rights

INTRODUCTION!

In jurisprudence,’ aspects of environmental protection and the role of
negatory action, especially immission-related, have been analysed for a long

! See research results published in: Mihel¢i¢, G., Marochini Zrinski, M., (2018). Co-
existence of actio negatoria and the right to live in a healthy environment. Collected papers
of the Law Faculty of the University of Rijeka, vol. 39, no. 1, 241-268.

2 In Croatian legal theory, v. Gliha, 1., Josipovi¢, T., Civil environmental protection,
in: Loncari¢-Horvat, O., Cvitanovi¢, L., Gliha, 1., Josipovi¢, T., Medvedovi¢, D., Omejec,
J., Sersi¢, M., (2003). Environmental Rights, 3rd edition. Zagreb: Organizator, hereinafter:
Loncari¢-Horvat, et al., 187. et seq, Proso, M., (2015). Civil liability in the field of envi-
ronmental protection. Collected papers of the Law Faculty in Split, vol. 52, no. 3, 705-719,
712. et. seq. Magani¢, A., Procedural legal aspects of civil environmental protection, in:
Civil environmental protection: round table held on June 7, 2017, in the Academy Palace
in Zagreb /| edited by Barbi¢, J. Zagreb: HAZU, 22; Omejec, J., (2015). Environmental
protection in the practice of the European Court of Human Rights. In: Administrative and
legal environmental protection — Where where we and where are we now?. Round table
held on October 23, 2014 in the palace of the Academy in Zagreb / edited by Barbic, J.,
Zagreb: HAZU, 71-99; Sago, D., (2013). Environmental lawsuit as an instrument of civil
environmental protection. Collected papers of the Faculty of Law in Split, vol. 50, no. 4,
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time from the civil law perspective. The environment is an object of enhanced
protection that the right or requirement to a healthy environment is integrated
into. As such, the environment is increasingly becoming the common denomi-
nator for a type of protection different from that in the traditional civil law
sense, i.e., the protection of subjective property rights of the individual and the
holder of those rights.?

In a paper published in 2018% we cited the conclusion presented by
Cveti¢ on the relationship between collective and individual protection. The
following statement by Cveti¢ brings us a relevant thesis:

“...by protecting one’s own interest ... an individual contributes to the
realization of the general interest ... and, therefore ... one should not underes-
timate the interest of private subjects in the reaction that achieves protection
of the natural environment, through the protection of private interests.”

The results of this research should shed some light on whether any
potential advantages related to environmental protection could be achieved
by protecting the subjective property rights of the individual from violations
and disturbances of this right, such as immissions. This will require a detailed
analysis of the scope of civil law protection de lege lata, starting from the
fact that the principle of subsidiarity of European law and the direct applica-
tion of the Convention for the Protection of Human Rights and Fundamental

895-915, 901. et seq; Kacer, H. (1996). Environmental lawsuit — Article 156 of the Law on
Obligatory Relations. Yearbook 3. Current Affairs of Croatian Legislation and Legal Prac-
tice. XI. traditional counseling. Opatija: Organizator, 285; Czoboly, G., Poretti, P. (2013).
Procedural legal aspects of environmental protection in the Croatian and Hungarian legal
systems. In: Law — regions — development (Zupan, M., Vinkovi¢, M. editors). Faculty of
Law, University of Pe¢ and Faculty of Law, University of Osijek, Pecuh, Osijek, 360.

3 Gajinov, T., (2016). Civil liability for immissions (doctoral thesis), Novi Sad: Fac-
ulty of Law, University of Novi Sad, Serbia, 11-16. GAJINOV, T., Civil liability for im-
missions and environmental protection, Belgrade, 2016., 13. et seq., https://www.research
gate.net/publication/342364863 Tamara Gajinov_- Gradjanskopravna odgovornost za
imisije/link/5ef0fc01a6fdcc73be94baca/download (May 30, 2022) Medié, D., Proprictary
rights protection in the law of Republika Srpska, Yearbook of the Faculty of Legal Sci-
ences, 2014., vol. 4., no. 4., 2014., 17-38. Cveti¢, M. R., The significance of the negatory
action for environmental protection, Collected papers of the Faculty of Law in Novi Sad,
Novi Sad, 2015., vol. XLIX, no. 4., 1583-1595. Cveti¢, R., Sustainable development and
ecological damage, Collected papers of the Faculty of Law in Ni§, 2014, vol. 53, no. 68,
291-302. Rasovi¢, Z., (2006). Negatory action. Legal and Social Sciences Archives, no.
1-2, 964, Cited according to Medi¢, D. Proprietary rights protection in the law of Repub-
lika Srpska, 32. Lazarevi¢, D., (2011). Official duties and neighbouring law, First edition.
Belgrade, 468. Cit. according to: Medi¢, D., Proprietary rights protection in the law of the
Republic of Srpska, 31.

4 Mihel¢i¢, G., Marochini Zrinski, M., Coexistence of actio negatoria and the right
to live in a healthy environment, 247, note 29.

5 Cveti¢, M. R., The significance of the negatory action for environmental protection.
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Freedoms (hereinafter: the Convention or the ECHR)® in the national legal
system brought on a special supranational protection of a mixed nature.

In Croatian law, immission-related negatory action is governed by pro-
prietary legal protection rules protecting the owner from harassment’ and also
governed by neighbouring rights.® It can be immediately noticed that these
rules (as well as those of a mandatory legal nature) have not been amended
by legislators since our last research (even longer, in fact). Protection from
immissions has a broader scope than the protection of property owners from
any disturbance. These, as well as other neighbouring rights within Croatian
law, give the property owner the right to, in exercising his right of ownership
for the sake of a mutually considerate exercise of rights, demand from the
owner of another property to endure a sufferance, miss out on something or
act in regard to the property in his interest (art. 100. p. 1. of the Act on Own-
ership and other Real Propety Rights, hereinafter: AORPR).? Or, in this case,
that they do not expose ones property to (illicit levels of) immissions. The
uniqueness of immission protection lies in the fact that it is realized through
mandatory legal rules, i.e., the request to eliminate the risk of damage (art.
1047., Civil Obligations Act'?), as well as by the appropriate application of the
non-contractual damage liability rules.

Immissions are defined in another legislation as well (Article 4, Para-
graph 1, Point 7 of the Environmental Protection Act),'! as “the concentration
of harmful substances in a certain place and at a certain time in the envi-
ronment”. This legal protection system, however, has a different object of
protection (the environment), different content and different appointed judicial
authorities.'” However, even though this research is solely limited to the civil

¢ Official Gazette, hereinafter: OG, International agreements, hereinafter: TA, no.
18/97, 6/99 — corrigendum., 8/99, 14/02, 13/03, 9/05, 1/06 i 2/10.

7 Chapter 5, art. 167 of the Act on Ownership and other Real Property Rights, OG,
no. 91/96, 68/98, 137/99, 22/00, 73/00, 129/00, 114/01, 79/06, 141/06, 146/08, 38/09,
153/09, 143/12, 152/14, 81/15 — consolidated text and 94/17, hereinafter: AORPR.

8 Neighbouring rights are governed by Articles 100-113 of OPRA. Imissions are
governed by Article 110 of the AORPR.

° Gavella, N., Josipovi¢, T., Gliha, L., Belaj, V., Stipkovi¢, Z. (2007). Proprietary
law, vol. 1, second amended and supplemented ed., OG, Zagreb, hereinafter: Gavella, et
al., 645. et seq. Gliha, 1. (2003). The new arrangement of neighbourly relations in light of
the harmonization of Croatian civil law with the European one. In: Das Budapester Sym-
posium, Beitrdge zur Reform des Sachenrechts in den Staaten Siidosteeuropas, Budapest
Symposium, Contribution to Real Law Reforms in Southeast European Countries. Bremen:
Editio Temmen, 48. ef seq.

YOG, no. 35/05, 41/08, 125/11, 78/15, 29/18 i 126/21, hereinafter: COA.

M OG, no. 80/13, 153/13, 78/15, 12/18 i 118/18, hereinafter: EPA.

12 For the administrative legal framework, Medvedovi¢, D., Development of admin-
istrative and legal environmental protection in Croatia, in: Administrative and legal envi-
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law concept of immission,'® the fact that the fluidity of the border between
these two systems is increasingly emphasized in civil legal theory and that the
European approach almost suppresses it, cannot be ignored.'*

Namely, the Convention acquis brought significant innovations into
the national positive legal framework, i.e., the application of the Convention
and the European Court of Human Rights’ case-low (hereinafter: the Euro-
pean Court or the Court). Its impact rests on three fundamental assumptions:
the assumption that the Convention protects the right to live in a healthy
environment; the assumption that this right was created by interpreting the
Convention through interpretation principles (the evolutive interpretation (the
living instrument doctrine), the principle of autonomous interpretation, the
margin of appreciation doctrine, and the principle of effectiveness); and the
assumption that the right to live in a healthy environment is protected if there
is a clear Convention causal link, if the violation is at least minimally severe
or the result of a violation of the fair balance principle.

THE PRINCIPLE OF SUBSIDIARITY AND THE DIRECT
APPLICATION OF THE CONVENTION - THE BACKBONE OF
THE HARMONIZATION OF THE PROTECTION PROVIDED
BY THE CONVENTION AND NEGATORY ACTION, IL.E.
PROTECTION AGAINST IMMISSIONS

Referring to the effect of the Convention and its practice on national
law in the case of Habulinec and Filipovi¢ v. Croatia," the European Court
considers the Convention to be an integral part of the Croatian legal system',

ronmental protection — Where were we and where are we now?: round table held on Octo-
ber 23, 2014, in the palace of the Academy in Zagreb / edited by Barbi¢, J., (special print),
Zagreb: HAZU, 2015., 41. et seq.

13 Gavella, N., Josipovi¢, T., Gliha, I., Belaj, V., Stipkovié¢, Z. (2007). Proprietary
law, vol. 1, second amended and supplemented ed., OG, Zagreb, 662.

Y Jbid. Also article 5, items 4 and 5 of the EPA on the application of mandatory
rules.

15 Application No. 51166/10, judgment of June 4, 2013.

16 Proceeding from the provisions of “Article 14, Article 35 and Article 140 of the
Constitution of the Republic of Croatia (OG, No. 56/90, 135/97, 8/1998 — revised text,
113/00, 124/00 — revised text, 28 /01 and 41/01 — revised text, 55/01 — corrigendum and
76/10, hereinafter: Constitution/10), Article 62 of the Constitutional Law on the Constitu-
tional Court (OG, No. 29/02, hereinafter: CLCC/02) and Article 5 of the Law on Courts
(OG, No. 3/94, 100/96, 131/97, 129/00, 17/04 and 141/04, hereinafter: LC/04)” and “con-
stitutional judicial practice from decisions of the U-I-892/1994 of November 14, 1994
(OG; No. 83/1994) and U-1-130/1995 of February 20, 1995 (OG, No. 112/1995) in which
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emphasizing that its practice is an integral part of the Convention system.
Therefore, both the Convention and the practice of the Court are integrated
into the Croatian legal system.'” Based on the principle of subsidiarity, they
are to be applied when the necessary conditions exist'®, guided by the fact that
subsidiarity implies that the mechanism for the protection of human rights
and fundamental freedoms established by the Convention is subsidiary to the
national systems safeguarding human rights. In other words, it implies that the
contracting states are primarily responsible for the effective implementation of
the Convention, thus, the Court only acts as a “final safeguard” for eliminat-
ing any violations that have not been amended at the national level, once all
domestic remedies have been exhausted.

In some instances, the Convention and related practices of the Court
will have to be applied directly, like when a national regulation does not coin-
cide with the Convention, so the direct application of the Convention amends
the shortcomings of the national regulation and eliminates the threat of vio-
lating the rights protected by the Convention. Therefore, it should be borne
in mind that

“...the Convention does not impose a pre-determined practice for ensuring
effective implementation of the Convention within the national law of the
Contracting States ... the task of choosing the most appropriate means to do
so is, in principle, up to the domestic (state) authorities (due to direct insights
and better knowledge of the national regulations).”"

the Constitutional Court ruled that ‘all rights guaranteed by the Convention and its Proto-
cols should be considered as constitutional rights that have the same level of power as the
provisions of the Constitution,” (Mastelica and others v. Serbia, §§ 10-11)”, the Court says:
“The Convention is an integral part of the Croatian legal system, in which it has priority
over any contrary legal provision (Article 140 of the Constitution/10...) and is directly ap-
plicable (Article 5 ZS/04).” Habulinec and Filipovi¢ v. Croatia, § 30.

7 Habulinec and Filipovié v. Croatia, § 30

'8 The Court states that “the principle of subsidiarity is one of the fundamental
principles on which the Convention system is founded ... which means that the system of
protection of fundamental human rights established by the Convention is subordinated to
national systems that protect human rights.” Habulinec and Filipovic v. Croatia, §§ 26-32.

1 Important: “According to Article 35, Paragraph 1 of the Convention, the Court can
resolve a matter only after all domestic legal remedies have been exhausted. The purpose
of Article 35 of the Convention is to give all Contracting States the opportunity to prevent
or correct violations before allegations of violations are submitted to the Court.” See also:
Habulinec and Filipovi¢ v. Croatia, §§ 26-32. For example, in the case of Mastelica and
others v. Serbia, judgment of December 10, 2020, App. No. 14901/15, the Court emphasiz-
es that “it is not necessary to discuss the government’s objection regarding the exhaustion
of domestic legal remedies, because the applicant’s requests are, either way, unacceptable,”
Mastelica and others v. Serbia, § 47.
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One of the first issues that arose in Croatian legal cases was the appli-
cation of the ratione temporis criteria of the Convention. As of November 5,
1997, the Convention binds the Republic of Croatia®® and, according to the
statements of the Court,

“...taking into account the facts that constitute interference,” (...) since pro-
viding legal protection presupposes that the interference was determined
illegal based on the law that was in force when the interference happened
(tempus regit actum).”*

Therefore, assuming the application of the ratione tempore criteria of
the Convention and the existence of a causal link between the State’s interfer-
ence with the right to live in a healthy environment leading to the conclusion
of unjustified interference, it can be concluded that by directly applying the
Convention, the national court can provide the same level of protection that
the European Court provides for the right to live in a healthy environment in
its practice.

IMMISSION REGULATION IN CROATIAN LAW

A proprietary legal protection right from Art. 110, para. 1. of AORPR
prohibits the use of real estate property in such a way that immissions, smoke,
unpleasant odours, soot, waste water, earthquakes, noise, etc. reach another
person’s (real estate) property. Immissions are prohibited when excessive, not
without exception though, but with regard to the purpose appropriate for a
specific property. In other words, the prohibition of immissions depends on
whether they cause significant damage or are prohibited according to another
specific regulation. It regards the, so-called, “excessive indirect immissions”.

2 See the case of Bleci¢ v. Croatia, judgment (VV) of March 8, 2006, App. No.
59532/00. It was pointed out that “in accordance with the general rules of international law
(...) the provisions of the Convention do not bind the state party in relation to (...) an act or
fact that occurred or (...) a situation that ceased to exist before the entry into force of the
Convention in relation to that party.” Furthermore, it was pointed out that “in its statements
made on the basis of former Articles 25 and 46 of the Convention (...) Croatia recognized
the competence of the Convention’s bodies to act on individual requests based on facts that
occurred after the Convention and its Protocols entered into force in relation to Croatia.
These statements remain valid for determining the jurisdiction of the Court ... on the basis
of the current Article 34 of the Convention and on the basis of Article 6 of Protocol no. 11.”
Bleci¢ v. Croatia, §§ 70-71.

2 Blecié v. Croatia, § 77.

2 Bleci¢ v. Croatia, §§ 80-81.
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When such instances occur, that is, when disturbance/harassment of a
more permanent nature is in question, the owner (alleged owner %/ possessor *)
has the right to demand that the disturbance/harassment cease (Art. 167. para. 1.
related to para. 4. of AORPR).” The range of authorized individuals who may
request protection against immissions is wider than the range of authorized
individuals who derive their authority for protection on the basis of negatory
action. On the active side, the authority belongs to all individuals who own
real estate (property), based on the right derived from the owner’s proprietary
rights.?® The same is true for the passive side.”’

Immission protection also differs in terms of content. It includes protec-
tion against direct immissions (which are always prohibited) and excessive
indirect immissions. The rights available to those who suffer from immissions
are: to demand the removal of the cause of immissions, to demand compensa-
tion for the damage caused, as well as to demand that refraining from the action
that has caused the immissions in the future until all measures necessary to dis-
able it are taken. An exception can be made when excessive indirect emissions
originate from an activity for which there is legal permission from a competent
authority. As long as this permission lasts, it is not possible to demand adjourn-
ment of performing such activities. However, demanding compensation for
damages and requesting that appropriate measures are taken to prevent exces-
sive immissions in the future, that is, to prevent the damage from occurring or
reduce it, is allowed. The key difference in the context of negatory action exists
in regard to the authority provided for instances of a foreseeable danger posing
a threat to one’s (real estate) property due to direct or excessive indirect immis-
sions. In that case, a request to determine and implement purposeful measures
to prevent immissions can be made.”

2 See Art. 167, para. 4. of AORPR.

2* See Art. 20 para. 2 in connection with Art. 21 para. 1 of AORPR.

2 Gavella, N., Josipovi¢, T., Gliha, 1., Belaj, V., Stipkovi¢, Z. (2007). Proprietary
law, vol. 1, second amended and supplemented ed., OG, Zagreb, 625. et seq.

% See Art. 100. para. 2. of AORPR.

27 See Art. 100. para. 4. of AORPR

Co-owners whose co-owned parts of the property have established ownership of a
separate part of the real estate are also subject to the rules on neighbour rights. Gavella,
et al., Op. cit., 625. Ibid., 649. Golub, A., Protection of proprietary rights through a law-
suit for the cessation of harassment (a negatory action), Croatian Law Review, 2012., vol.
11., 2-3. See also within ordinary negatory action, Gavella referring to Art. 37, para. 6 of
AORPR. Gavella, et al., Op. cit., 690., Golub referring to Art. 46, para. 1 of the AORPR.
Golub, A., Protection of proprietary rights through a lawsuit for the cessation of harassment
(a negatory action), 2-3.

2 See Art. 110, para. 5 of AORPR. In theory, it is problematic whether this expan-
sion of the claim calls the negatory nature of the action into question. Gavella, et. al., Op.
cit., 664.
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Article 1047 of the COA authorizes removing the risk of damage or
refraining from a certain activity”, as well as taking the necessary measures
to prevent the damage or harassment from occurring, i.e. removing the source
of the danger/threat.”® This exception is similar to the one covered by propri-
etary legal rules — in the case of excessive damage that occurred as a result of
performing a generally useful activity, for which adequate approval has been
obtained, demanding compensation for damage is possible if it exceeds the
usual limits.’! Taking socially justifiable measures to prevent the damage from
occurring or reduce the damage may also be requested.?

The rules governing non-contractual damage liability are very impor-
tant for immission protection. According to Article 167, paragraph 3 of the
AORPR, if the harassment caused damage, the owner has the right to demand
compensation according to the general rules on damage compensation. The
damage in question does not necessarily have to be related to real estate or be
pecuniary. A request for compensation can be made together with a negatory
action claim for the cessation of harassment/disturbance or as an independent
request in a separate claim for damage compensation. In contrast to the nega-
tory claim, which is not barred by the statute of limitation (another point in
favour of this kind of protection),* the claim for damage compensation expires
according to the general rules on statute of limitations (from the COA).**

PROTECTION OF THE RIGHT
TO LIVE IN A HEALTHY ENVIRONMENT
WITHIN THE FRAMEWORK OF THE CONVENTION

The right to live in a healthy environment is not a right guaranteed under
the Convention. Namely, Article 8 of the Convention (or any other article, in
fact), does not guatantee the right to a healthy environment or the right to live
in a helthy environment. This right is not mentioned in the Convention, nor

2 See Article 1047, para. 1 of COA.

30 See Article 1047, para. 2 of COA.

31 See Article 1047, para. 3 of COA.

32 See Article 1047, paragraph 4 of COA. For court practice: Kontrec, D. (2017).
Civil law environmental protection in judicial practice, in: Civil law environmental protec-

tion: round table held on June 7, 2017, in the Academy Palace in Zagreb (edited by Barbi¢,
J.). Zagreb: HAZU, 85. et seq.

3 For more on this matter, as well as a more detailed analysis, see Josipovi¢, T.,
Civil law protection from harmful immissions, in: ibid., 56.

3 Medi¢, D., Proprietary rights protection in the law of Republika Srpska. Yearbook
of the Faculty of Legal Sciences, 34.
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in the additional Protocols. This is the first of several relevant points that the
European Court highlights in a series of cases,* emphasizing the vital impor-
tance of environmental issues in today’s society.*

This is also one of the reasons why the Council of Europe has been
trying to pass the Protocol on the Right to a Healthy Environment®’ since 2009
(hereinafter: the Protocol), but without any success. The idea of the Protocol
was presented in 2009, when the Parliamentary Assembly of the Council of
Europe (hereinafter: the Assembly) made a recommendation for its adop-
tion, but the Committee of Ministers of the Council of Europe (hereinafter:
the Committee) failed to take the necessary measures. It wasn’t until Septem-
ber 2021 that the Assembly’s Committee for Social Affairs presented a draft
proposal of the Protocol,®® while the Assembly itself adopted Resolution no.
2396 (2021)* in October 2021 (again), by which the Committee calls for the
adoption of an additional protocol to the Convention, which would establish
an affirmative “right to a safe, clean, healthy and sustainable environment.”
The Resolution recommends to the Member States to develop and establish
a legislative framework, both at the domestic (national) and European level,
in order to protect the right to a healthy environment. Furthermore, they are
encouraged to support multilateral initiatives aimed at the explicit recogni-
tion and protection of this right. Establishing a special legal framework for
strengthening corporate responsibility for the environment is also proposed by
the Resolution. The Resolution also states that the adoption of a legally bind-
ing and reassuring instrument, such as the additional protocol,

“...would finally give the European Court an indisputable basis for making
decisions concerning the violations (and protection) of human rights that
occur due to the harmful environment-related effects on human health, dig-
nity, and life.”*

35 See: Fredin v. Sweden (No. 1), Application No. 12033/86, judgment of February
18, 1991, § 48, Turgut and others v. Turkey, Application No. 1411/03, judgment of July 8§,
2008, § 90; Rimer and others v. Turkey, Application No. 18257/04, judgment of March 10,
2009., § 38.

3 Ibid.

37 Drafting an additional protocol to the European Convention on Human Rights
concerning the right to a healthy environment, https://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=17777&lang=en, accessed on June 28, 2022.

3% Anchoring the right to a healthy environment: the need for enhanced action by
the Council of Europe, https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?
fileid=29409&lang=en, accessed on June 28, 2022.

3 Resolution 2396 (2021), Text adopted by the Assembly on 29 September 2021
(27th sitting), https://pace.coe.int/en/files/29499/html, accessed on June 28, 2022.

40Tt was noted that “although almost half of the world's countries recognize the right
to a healthy environment, Europe is the only region in the world without an agreement
guaranteeing such a right.”
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The decision on whether to draft a new protocol to amend the Conven-
tion or not is now up to the Committee. If the new protocol gets adopted,
it remains to be seen how many countries will ratify it and when. What is
indicative is the fact — that the European Convention on the Protection of the
Environment through Criminal Law (ETS No. 172)* from 1998 still hasn’t
managed to collect a sufficient number of ratifications to enter into force.*

It will certainly take a long time before the new protocol enters into force
and gets ratified by a sufficient number of Member States. Until then, the Euro-
pean Court (as well as national courts) will examine the vast majority of claims
related to violations of the right to live in a healthy environment within the
framework of Article 8 of the Convention. How does the protection provided
to applicants on the basis of this article work? The first and foremost assump-
tion is the existence of a corresponding causal link between the violation of the
right and the corresponding basis of its violation (the damage claimed and the
violation alleged).* A great peculiarity is reflected in the fact that the basis for
the violation in the context of the Convention is a specific harmful sui generis
action — an action or an oversight of the state that led to the violation of this
right. Whether positive or negative, it is the state’s obligation* not to inter-
fere with an individual’s right that is not in accordance with the Convention.
The state is also not allowed to widen its margin of appreciation which would
potentially lead to the violation of, first of all, Article 8 of the Convention.*

41 Convention on the Protection of the Environment through Criminal Law (ETS No.
172), https://www.coe.int/en/web/conventions/full-list?module=treaty-detail &treatynum=
172, accessed on June 28, 2022.

2 The issue in question requires the ratifications by only three member states.

* See: mutatis mutandis, Botta v. Italy, Application No. 21439/93, judgment of Feb-
ruary 24, 1998., § 34.

4 See: Ivan Atanasov v. Bulgaria, Application No. 12853/03, judgment of December
2,2010., § 66.

4 Tt will be assessed infra if the right to live in a healthy environment can be pro-
tected through the protection of some other rights of the Convention, but most often it will
be protected by Article 8 of the Convention.

In earlier research, the concept of the right to live in a healthy environment was
presented in more detail, based on applying the principles of interpretation of the Con-
vention. V. Mihel¢i¢, G., Marochini Zrinski, M. (2018). The influence of the principles of
interpretation of the Convention on individual civil law institutions (selected issues). Col-
lected papers of the Faculty of Law in Nis, vol. 78., no. 1., 127-148; Mihel¢i¢, G., Maro-
chini Zrinski, M. Coexistence of actio negatoria and the right to live in a healthy environ-
ment; Marochini Zrinski, M. (2021). Principles in the Service of Conception and Protection
of the Right to Live in a Healthy Environment: (In)Consistency of the European Court’s
Case Law. Property law: Challenges of the 21 Century’s Proceedings: International Sci-
entific Conference (Simic, J., Radonji¢, A., ed.). Belgrade: Union University in Belgrade,
263-288.

804



G. Mihel¢i¢, M. Marochini Zrinski, Should negatory action against..., pp. 794-823.

Negatory action-based immission protection
versus Convention-based protection

Within the scope of protection of the right to live in a healthy environ-
ment, two values/rights protected by Article 8 of the Convention are relevant:
the right to (respect for) private and family life and the right to (respect for)
one’s home. This means that the value of/right to live in a healthy environ-
ment is substantively recognized and protected within the framework of the
rights identified in Article 8 of the Convention (amongst other rights). More
precisely, the violation of the right to live in a healthy environment is also
recognized in certain forms of violations of these rights. Thus, the European
Court identifies violations of the right to private and family life within viola-
tions of its subcategories, e.g., the right to physical, psychological, and moral
integrity related to the environment.* A similar approach is also reflected in
the right to (respect for) one’s home.

Upon attempting to connect this fact with the context of our negatory
action/immission protection, things get even more complex. Let’s break it
down step by step.

Differentiating the objects of protection

In comparison with negatory action, i.e., protection against immissions,
the Convention’s protection of the right to live in a healthy environment devi-
ates from the concept of the uniqueness of its object of protection (protected
values).*” One group of cases where protection was provided by the Convention
shows a high level of similarity with protection from unlawful (direct/exces-
sive indirect) immissions (Article 110 of the AORPR, e.g., smoke, unpleasant
odours, soot, wastewater, earthquakes, noise, etc.) and their object of protec-
tion. A good example is the well-known case of Olui¢ v. Croatia,* where the
right to one’s home was protected under the explanation that this right

“...includes not only the right to a specific physical area but also the right to
a quiet enjoyment of that area.” “Quiet enjoyment is not limited to physical

4 Guide to Article 8 of the European Convention on Human Rights, Right to re-
spect for private and family life, home and correspondence, Council of Europe, 2020.
https://uredzastupnika.gov.hr/UserDocsImages/dokumenti/Edukacija/Vodi %C4 %8D %20
kroz %20 %C4 %8Dlanak %208. %20Konvencije.pdf., accessed June 28, 2022., 33-34.

47 This protection does not follow national protection guidelines (e.g., civil law, ad-
ministrative law, etc.).

“8 Application No. 61260/08, judgment of May 20, 2010.
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violations (e.g., trespassing).” “It also involves protection against noise,

emissions, odours, or other forms of disturbance/interference.”®

Disturbances and harmful effects are observed in a broader sense, almost
in complete accordance with Article 4, paragraph 1, point 7 of the EPA, as was
the case in Fadeyeva v. Russia, where protection was provided on the basis of
disturbances and effects of “a steel plant that emitted harmful substances in
values higher than those allowed by law.”°

Autonomous conceptualization of Convention-related terms

The specifics of the protection provided by the Convention come to the
fore in other aspects as well. By protecting the right to live in a healthy envi-
ronment through protecting the right to respect for home, the “area” defined
by the autonomous interpretation of the concept of home®' is also protected,
even from immissions.” Such a concept of area significantly differs from the
proprietary legal concept of property/real estate in the AORPR, even regard-
ing protection from immissions. Here, the well-known, previously explained
criterion is at work: a sufficient factual-functional connection of an individual
with a certain area, which, based on the right to live in a healthy environment,
enables providing a significantly wider scope of protection.

The right to live in a healthy environment — an integral part of the
right to respect for private life and the right to respect for home?

Protection based on the right to respect for private life

A large number of cases and the developed case-low of the Court at least
partially allow for the cases related to the right to live in a healthy environ-
ment to be divided into those related to the right to respect for private life and
the right to respect for one’s home. On the other hand, the fact that needs to be
acknowledged is that they are often intertwined and that separating the notion

4 That is, “any physical violation may lead to a violation of rights ... if it prevents
(the individual) from enjoying the comforts of his home.” Olui¢ v. Croatia, § 44. See also:
Udovicié v. Croatia, Application No. 27310/09, judgment of April 24, 2014.

Similar statements are made in most of the judgments where the Court had dealt
with this issue, especially in the Hatton and others of the United Kingdom case, § 96.

* Fadeyeva v. Russia, § 116.

31 See Mihelci¢, G., Marochini, M., (2014). The connection between the realization
of the vindication claim on the real estate and the so-called right to respect for home. Col-
lected Papers of the Faculty of Law University of Rijeka, vol. 35, no. 1, 163—-192, 168 et
seq.

52 Ct. case of Oneryildiz v. Turkey, Application No. 48939/99, judgment of Novem-
ber 30, 2004.
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of private life from the notion of home is not always easy. However, there are
certain cases that exclusively relate to the issue of respect for private life.™

In the case of Cordella and others v. Italy,>* studies dating back as far
as the 1970s showed the polluting effects of emissions from the Ilva steel
plant in Taranto on the environment and public health. Subsequent studies also
established the existence of a cause-and-effect relationship between exposure
to such substances (inhalable environments) and the development of certain
tumours/cardiovascular pathologies (increased mortality from natural causes,
and cases of tumours, and kidney/cardiovascular diseases among people living
in the affected areas). The Court held that the state failed to establish a fair bal-
ance between the competing industrial and individual interests and adopt the
necessary measures to ensure effective protection of the right to private life,
thereby violating Article 8 of the Convention. A very interesting point of view
was presented in the case of Hudorovic and others v. Slovenia.> In its ruling,
the Court did not state that Article 8 of the Convention was applicable, but
rather created a certain hypothesis that “even under the assumption that Article
8 of the Convention is applicable in the Hudorovic¢ and others v. Slovenia case,
it would not have been/was not violated.” The issue of access to potable and
safe drinking water was also discussed and it was emphasized that “access to
safe drinking water is not a right protected by Article 8 of the Convention.

However, humans cannot survive without water. Permanent and long-
term inability to access safe drinking water can have harmful consequences
for human health and dignity and violates the core of the right to respect
for private life and home within the Article 8 of the Convention. Therefore,
according to this regulation, the Court cannot exclude the existence of a posi-
tive obligation of the state to address this matter. The existence of such a
positive obligation is determined by the specific circumstances of the injured
party, but also by the legal framework, as well as the economic and social situ-
ation of the contracting state. The Court considers that the question of whether
the positive obligations have been fulfilled to their full extent is a fundamental
question related to the merits and closely related to the specific circumstances
surrounding a case, based on their severity level. Therefore, there is a strong
connection between the question of applicability and the merits in assessing
whether this is a matter of private life or not. The Court further emphasized
the State’s wide margin of appreciation regarding spatial planning, where only

33 See Brincat and others v. Malta, Applications No. 60908/11, 62110/11, 62129/11,
62312/11, 1 62338/11, judgment of July 24, 2014.; Taskin and others v. Turkey, Application
No. 46117/99, judgment of November 10, 2004.

3 Applications No. 54414/13 i 54264/15, judgment of January 24, 2019.

3 Applications No. 24816/14 and 25140/14, judgment of March 10, 2020.
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particularly compelling reasons such as serious health risks can justify impos-
ing a burden on the state to take necessary action, bearing in mind the specific
situation of the applicants.

Ultimately, the Court concluded that the state took the vulnerable posi-
tion of the applicants into account and adopted appropriate measures to ensure
they have access to drinking water and sewage, thus meeting the requirements
of Article 8 of the Convention.

Protection within the scope of both rights protected
by Article 8, paragraph 1 of the Convention

On the other hand, a more recent case is an example of how difficult it
actually is to separate the concept of private life from the concept of home.
In the case of Di Sarno v. Italy,*® from February 1994 to December 2009, a
state of emergency was in place in the Campania region, due to serious prob-
lems with solid urban waste collection, processing and disposal. Eighteen
applicants who lived and/or worked in this region addressed the Court, which
considered their problem from the perspective of the state’s positive obliga-
tions under Article 8 of the Convention. It is interesting that the Court referred
to both positive obligations and the wide margin of appreciation that enables
contracting states to freely choose the means to fulfil those obligations. What
is also interesting is that the applicants did not complain of any health prob-
lems, and despite finding that the lives and health of the applicants were not
threatened, the Court identified a violation of the right to home and private
life from Article 8 of the Convention. In the practice of the Court, there are a
number of similar cases’” but we have only described some of the more recent
ones that showcase how difficult it actually is to differentiate and separate pro-
tected goods (private life from home) in environmental cases. We continue
to do this below by bringing up cases concerned with the right to respect for
one’s home, which are actually more common than cases that exclusively refer
to respect for private life.

¢ Application No. 30765/08, judgment of January 10, 2012.

57 Lopez Ostra v. Spain, Application No. 16798/90, judgment of December 9, 1994,
Fadeyeva v. Russia,; Ledyayeva and others v. Russia, Applications No. 53157/99, 53247/99,
53695/00 and 56850/00, judgment of 26 October 2006, Giacomelli v. Italy, Application No.
59909/00, judgment of November 2, 2006, Tatar v. Romania, App. No. 67021/01, judg-
ment of January 27, 2009; Hatton and others of the United Kingdom,; Cuenca Zarzoso v.
Spain, Application No. 23383/12, judgment of January 16, 2018, and many others.
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Protection based on the right to respect for home

Among recent cases concerning the right to respect for one’s home in
the context of a healthy environment, it is worth highlighting the cases of
Kapa and others v. Poland,*® Yevgeniy Dmitriyev v. Russia,® and Solyanik
v. Russia.®®

In the Kapa and others v. Poland case, the Court repeated its statement
from the Hatton and others of the United Kingdom case:

“A home will usually be a place, a physically defined area, where pri-
vate and family life goes on. The individual has a right to respect for his
home, meaning not just the right to the actual physical area, but also to the
quiet enjoyment of that area. Breaches of the right to respect for the home
are not confined to concrete or physical breaches, such as unauthorised entry
into a person’s home, but also include those that are not concrete or physi-
cal, such as noise, emissions, smells or other forms of interference. A serious
breach may result in the breach of a person’s right to respect for his home
if it prevents him from enjoying the amenities of his home. Other principles
established in cases related to the right to live in a healthy environment were
also reiterated.”®!

Yet, the following decision was different. By applying the lessons
learned from the Hatton and others of the United Kingdom case in the Kapa
and others v. Poland case, it was firstly determined that the minimum level of
severity was met because the highway noise level was higher than that allowed
by domestic regulations. Furthermore, it was established that the competent
authorities, who were aware of the problem since 1996, knowingly ignored it
and continued developing the highway project without respecting the welfare
of the residents of Strykow (the applicant being one of them). The Court had
accepted the government’s claims about problems of economic and financial
nature but also expressed “serious doubts about the existence of a balance.”
It was also examined whether the competent bodies reacted adequately to the
problem that arose due to the density of traffic, which additionally affected the
residents of Strykéw after the opening of a highway section in July 26, 2006.
The Court ultimately determined that they did not.

In the case of Dmitriyev, the applicant specifically complained that the
noise and other disturbances caused by the daily activities of the police station

8 Applications No. 75031/13, 75282/13, 75286/13 and 75292/13, judgment of Oc-
tober 14, 2021.

> Application No. 17840/06, judgment of December 1, 2020.
¢ Application No. 47987/15, judgment of May 10, 2022.
" Hatton and others of the United Kingdom, §§ 148152
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and the existence of a “temporary” detention facility in the basement of his
residential building violated his right to respect for his private life and home,
in violation of Article 8 of the Convention. Upon determining the existence
of a violation, the Court considered that the daily activities of the police sta-
tion directly interfered with the applicant’s rights guaranteed by Article 8
of the Convention, and that, as a result, the interference must be justified in
terms of Paragraph 2 of the same Article. Although state authorities enjoy
a wide margin of appreciation when determining the “steps” that should be
taken towards solving the problem, achieving a fair balance between conflict-
ing interests is necessary. In the eyes of the Court, the measures ordered by
the local authorities were not sufficient, because “they were not applied in a
timely manner, were not effective, or were not taken at all.”

Finally, one of the most recent Court rulings worth noting is the judg-
ment in the Solyanik v. Russia case, the execution of which is questionable
considering that it was passed in May 2022, establishing a violation of Article
8 of the Convention by Russia, which, at the time, had already withdrawn as a
member of the Council of Europe. In the Solyanik v. Russia case, the applicant
complained about “pollution” coming from a cemetery located directly next to
his property, i.e., his house and land. It was established that

“...the cemetery gradually expanded towards the applicant’s property and
that there were forensic reports on the contamination of the soil and water
on the applicant’s property.”

The Court considered that, in this particular case, Article 8 of the Con-
vention was applicable, even though there was no evidence of damage to the
applicant’s health. It was concluded that the “cemetery” violates the domes-
tic regulations in place, despite the warnings (interventions) of the national
consumer protection bodies and the existence of a court order specifying a
sanitary zone (approx. 500m in diameter) and other public health protection
measures that were undertaken (a conclusion similar to the one reached in the
Fadeyeva case).

Reaching outside the protection
of Article 8 of the Convention

For a better understanding of the specific Convention causal link, on the
basis of which protection of the right to live in a healthy environment can
be provided, it is worth noting that protection of this right was also provided
within the framework of other rights established by the Convention. Protect-
ing the right from Article 2 of the Convention in the case of L.C.B. v. the
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United Kingdom,% the Court stated that “the causal link between the appli-
cant’s leukaemia and her father’s exposure to radiation has not been proven.”®
Both a causal link and violation of Article 2 of the Convention existed in the
Oneryildiz case, in which the state violated its positive obligation to protect
the lives of the applicants — “there was a clear causal link between the death of
nine people and the methane explosion at the landfill.«¢*

Delving between positive
and negative obligations of the states

In the very first case dealing with the (harmful) effects of noise from
Heathrow Airport (the case of Powell and Rayner v. the United Kingdom®),
it was emphasized once again that the contracting states have a wide margin
of appreciation in balancing public and individual interests and adapting them
to the requirements of the Convention. This is where the related positive and
negative obligations of contracting states come into play. When talking about
the difference between positive and negative obligations regarding the right to
live in a healthy environment, it is noticeable that the Court generally does not
insist on making this distinction (between the negative obligations of the state
to refrain from certain actions and the positive obligations of the state to act/
undertake certain measures). This was already pointed out in the Powell and
Rayner v. the United Kingdom case:

“Whether the present case be analysed in terms of a positive duty on
the State to take reasonable and appropriate measures to secure the applicants’
rights under paragraph 1 of Article 8 (art. 8—1) or in terms of an ’interference
by a public authority’ to be justified in accordance with paragraph 2 (art. 8-2),

the applicable principles are broadly similar. In both contexts regard must be

had to the fair balance that has to be struck between the competing interests
of the individual and of the community as a whole; and in both contexts the
State enjoys a certain margin of appreciation in determining the steps to be
taken to ensure compliance with the Convention ... (art. 8-2). Furthermore,
even in relation to the positive obligations flowing from the first paragraph of
Article 8 (art. 8—1), ’in striking [the required] balance the aims mentioned in
the second paragraph (art. 8—2) may be of a certain relevance’.”*

2 Application No. 23413/94, judgment of June 9, 1998.

8 Ibid., § 39.

¢ See the subject for violation of the right to peaceful enjoyment of property/owner-
ship, as well.

¢ Application No. 310/81, judgment of February 21, 1990, § 40.

¢ Powell and Rayner v. United Kingdom, Application No. 310/81, judgment of Feb-
ruary 21, 1990, § 41.
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In simpler terms, the conclusion on the nature of the “transgression” was
not crucial, but it was decided that its very existence (in addition to the exist-
ence of other Convention-related assumptions) was the basis for a violation of
the protected right. This point of view could have already been seen in the first
environmental case in which the application was accepted — Lopez Ostra v.
Spain, as well as in the Hatton and others of the United Kingdom case.

Nonetheless, in some cases, the Court considered that it was important
to distinguish between the positive and negative obligations of the state. Such
an example can be found in the case of Cuenca Zarzoso v. Spain, where it was
established that the defendant state did not fulfil its positive obligation.®’

When speaking about the state’s obligation, it generally came down to
the assessment of the difficulties in demarcating whether it is a positive obli-
gation of the state to enable the enjoyment of a protected right or the State’s
negative obligation not to interfere with it, but it was emphasized (as stated
above) that “the applicable principles are very similar.”®® In the Fadeyeva v.
Russia case, we could see that the violation of Article 8 of the Convention was
found in the state’s failure to take (positive) measures to reduce the negative
impact on the environment (e.g., by implementing positive regulations or a
possible resettlement offer), so, regardless of the wide margin of discretion it
enjoyed, the state failed to strike a fair balance between public and individual
interests.® In the Roche v. the United Kingdom case, the violation occurred
due to the state’s failure to provide the applicant with access to information
for the purpose of informed consent for nuclear testing.” In the context of
the positive obligations of the state, we can mention the case of Budayeva
and others v. Russia,’" where the competent authorities did not take the nec-
essary measures to protect the lives of the applicants from the consequences
of frequent landslides. Another example indicative of positive obligations is

7 See also the cases of Tatar v. Romania, Application No. 67021/01, judgment of
January 27, 2009, § 107 and Di Sarno and others v. Italy, Application No. 30765/08, judg-
ment of January 10, 2012, 110. Marochini Zrinski, M., Principles in the Service of Concep-
tion and Protection of the Right to Live in a Healthy Environment: (In)Consistency of the
European Court’s Case Law, 269-270.

® The cases in question: Powell and Rayner v. United Kingdom, Application No.
310/81, judgment of February 21, 1990 § 41, v. and Lopez Ostra v. Spain, Application No.
16798/90, judgment of December 9, 1994, § 51.

% Similar case facts and the decision of the Court can also be seen in the case of
Ledyayeva and others v. Russia, Applications No. 53157/99, 53247/99, 53695/00 and
56850/00, judgment of October 26, 2006.

" Application No. 32555/96, judgment of October 19, 2005. See also Vilnes and
others v. Norway, Applications No. 52806/09, 22703/10, judgment of December 5, 2013.

" Budayeva and others v. Russia, Applications No. 15339/02, 11673/02, 15343/02,
20058/02, 21166/02, judgment of March 20, 2008.
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from the Taskin and others v. Turkey case, where the Supreme Administrative
Court’s decision on the violation of the right to life and a healthy environment
against a company that used toxic processes as part of a gold mine exploitation
permit was not implemented.”

Our analysis would not be complete if we missed to say something
about two recent decisions reached by the Court where the applicants’ claims
were declared inadmissible: Toli¢ and others v. Croatia™ and Mastelica and
others v. Serbia.

In the 7oli¢ and others v. Croatia case, the applicants complained about
the local authorities not responding adequately and effectively to the allega-
tions of the applicants’ years-long exposure to a severe health hazard due to
water pollution in the building where they lived. On the other hand, the Court
concluded that

“...the respondent State took all reasonable measures to ensure the protection
of the applicant’s rights. Therefore, the applicant’s complaint is manifestly
ill-founded and must be rejected in accordance with Article 35, paragraph 3
(a) and paragraph 4 of the Convention.”

In particular,

a) “...the applicant’s objection regarding the use permit and the absence
of an effective domestic remedy in this regard is manifestly ill-founded and
must be rejected in accordance with Article 35, paragraph 3, point (a) and
paragraph 4 of the Convention, because the applicants did not persist in
their request in accordance with the conditions established by the Law on
General Administrative Procedure and the Law on Administrative Disputes;
b) Although the Convention does not explicitly state the right to a clean
and peaceful environment, in the case where an individual is directly and
severely affected by noise or other type of pollution, a question can be raised
based on Article 8 of the Convention.”* Severe environmental pollution can
affect the well-being of individuals and prevent them from enjoying their
homes in a way that negatively affects their private and family life, without
seriously endangering their health.”

In this particular case, numerous reasons led the Court to the conclu-
sion that the request was ill-founded. For example, the fact that the applicants
bought the apartments and moved in before the issuance of the occupancy
permit; the fact that the applicants admitted that the water pollution could

2 See also the cases of Lemke v. Turkey, Application No. 17381/02, judgment of
June 5, 2007, and the case of Dzemyuk v. Ukraine, Application No. 42488/02, judgment of
September 4, 2014.

73 Application No. 13482/15, judgment of September 4, 2014.
"* Hatton and others of the United Kingdom, § 96.
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not have been detected when they first moved in; and the fact that, after the
applicants began complaining about the quality of the water, the state had
undertaken a number of measures, including the following:

“(a) at the end of 2006, the state decided to bear the costs of identifying the
underlying cause of water pollution and the water bills (although it is not
clear from the case file whether the bills were settled by the state or the com-
pany G., (see Toli¢ and others v. Croatia, §§ 11-12); (b) the state established
a crisis headquarters of experts to determine the cause of water pollution;
(c) the state requested the analysis of hundreds of water samples by various
institutes both in the country and abroad (see 7oli¢ and others v. Croatia, §
29); (d) the state provided the applicants with safe drinking water (see 7oli¢
and others v. Croatia, § 18. in fine); and (e) water pipes have been repeatedly
hyperchlorinated in an attempt to remove any contamination.”

The Court reached similar conclusions in the Mastelica and others v.
Serbia case, where the applicants complained about the “particularly harmful
effects” of a transmission line (built in accordance with a detailed urban plan)
on their health and that of their families, as well as that they could not partici-
pate in the proceedings in which its construction was approved. The request
was considered to be

“...manifestly ill-founded considering that relevant domestic regulations pro-
vided for the general public had frequencies of 50 Hz and relevant exposure
limits of 2 kV/m (i.e. 40 uT) set for electric and magnetic fields, while the
relevant international limits were 5 kV/m, that is, 200 uT, and because, accord-
ing to the information from the case file, the highest recorded levels in this
case were significantly below the above-mentioned international standards.”

Furthermore, it was determined that

“..it was not proven that the values of the electromagnetic fields gener-
ated by the said high-voltage transmission line had a harmful effect on the
applicants or their families. A mere fear of long-term negative consequences
cannot lead to the application of Article 8 of the Convention, and therefore,
the Court considers that the minimum degree of severity required to establish
a violation of Article 8 of the Convention has not been reached.”

A similar case, Jaksi¢ and others v. Croatia, will be discussed below,
where, based on the Olui¢ and Udovcié cases, protection of the right to respect
for private life and one’s home was requested, but the Court rejected the appli-
cant’s requests as “manifestly ill-founded”.”

75 Cit. according to: https://uredzastupnika.gov.hr/UserDocsImages//dokumenti/Ana-
lize %20presuda %201 %200dluka//Jak %C5 %A1i %C4 %87 %20- %20analiza %20odluke.
pdf, accessed on June 26, 2022.
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A few words about the specific Convention causal link

In earlier papers, the authors wrote about the issue of causality (the
causal link) in more detail.”® In short, effects and disturbances related to the
environment are relevant to the Convention if they have led to a violation of
a Convention right involving a minimum level of severity (see the Mastelica
and others v. Serbia case, discussed above). The mere violation of a right is
sufficient, thus, proving the occurrence of damage is not required (see the Di
Sarno and others v. Italy case, discussed above). Focusing on the responsibility
of the State is crucial for determining a causal link.

The minimum level of severity:
Did it exist in the Hatton case?

Regarding the rights guaranteed by Article 8 of the Convention and
the protection of those rights, cases must contain a minimum level of sever-
ity for the right to be considered violated (the cases of Hatton and others of
the United Kingdom, Powell and Rayner v. United Kingdom, Lopez Ostra v.
Spain, Guerra and others v. Italy’, Moreno Gomez v. Spain,”® Cuenca Zar-
zoso v. Spain, Olui¢ v. Croatia). The Mastelica and others v. Serbia case is an
example of how

“..a mere fear of long-term negative consequences cannot lead to the
application of Article 8 of the Convention” (see also: Leon and Angieszka
Kania v. Poland ™).

The minimum level of severity is assessed for each individual case using
the following criteria: the intensity and duration of a disturbance or effect,
the resulting consequences for the individual, and the so-called general envi-
ronmental context.** None of the criteria above was found in the Hatton and
others of the United Kingdom case, i.e., it was found that

¢ Bukovac Puvada, M., Mihel¢i¢, G., Marochini Zrinski, M., (2019). Causal link
as a presumption of damage liability in European national legal systems, the practice of
the Court of the European Union and the European Court of Human Rights. Yearbook of
the Croatian Academy of Legal Sciences, vol. 10., no 1.; 25-49.; Mihel¢i¢, G., Marochini
Zrinski, M., Coexistence of actio negatoria and the right to live in a healthy environment.

7 Application No. 14967/89, [VV], judgment of February 19, 1998.

"8 Application No. 4143/02, judgment of November 16, 2004.

™ Application No. 12605/03, judgment of October 21, 2009, § 104.

80 Manual on Human Rights and the Environment. Principles Emerging from the case
law of the European Convention on Human Rights. Strasbourg: CoE Publishing, 2006, 14.

For the complexity of the assumptions, see Josipovi¢, T. (2017). Civil law envi-
ronmental protection: round table held on June 7, 2017, in the Academy Palace in Zagreb
(edited by Barbi¢, J.). Zagreb: HAZU, 59. et seq.
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“...the applicants did not submit evidence in support of the ‘degree of dis-
comfort’ they suffered, and the Government ‘admitted’ that sensitivity to
noise also includes a subjective element, which is why a certain (smaller)
number of people wake up more often due to noise or otherwise feels a
sleep disturbance.”

The Hatton and others of the United Kingdom case is a constant starting
point in the search for an answer as to whether “something else” had prevailed
over the protection of the right to live in a healthy environment.

Conclusions of the Representative’s Office in the Jaksié case

We conclude this paper with the analysis conducted by the Office of the
Representative of the Republic of Croatia before the European Court on July 8,
2021, in connection with the Court’s decision in the case of Jaksi¢ and others.
The first notion emphasized in the analysis is that: “Although the right to a
clean and quiet environment is not expressly recognized by the Convention,
Article 8 protects the individual’s right to respect for private life and home
when the individual is directly and severely affected by noise or another type
of pollution.” The following emphasis is on the fact that: “In order to raise an
issue under Article 8 of the Convention, the adverse effects must reach a cer-
tain minimum level of severity to trigger the positive obligation of the state.”
It goes on to say that the European Court examines the following: “Was the
interference with the applicant’s rights severe enough for the State to react in
accordance with its positive obligation under Article 8 of the Convention?” And
“if it was severe enough, have the actions of the domestic authorities fulfilled
the specified positive obligation?” In the Jaksi¢ and others v. Croatia case, nei-
ther did the adverse effects on the applicant’s home and private life reach a
certain minimum level of severity (which, in itself, is sufficient to conclude
that there was no violation of the protected right;®' nor did the state violate its
positive obligations. Rather, the Court’s statement that “even under the assump-
tion that the disturbance was of necessary intensity, the domestic authorities’
handling of the applicants’ reports was quick and efficient” was highlighted.®

81 1t was stated that: “The severity of the disturbance/interference in such cases de-
pends on all the facts regarding the case, such as: the intensity and duration of the inter-
ference and the physical and psychological consequences that the applicants suffered as
a result.” Given that the noise level in the period from 2009 to 2013 only exceeded the
permitted level during two measurements and was of lower intensity and quickly remedied,
the European Court did not consider that such sporadic episodes had reached the minimum
level of severity required to activate the positive obligation of domestic authorities on the
basis of Article 8 of the Convention.

82 “Sanitary inspections were carried out at the applicant’s request each time without
any delay. The applicants attended a number of inspections and noise level measurements.
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CONCLUSION

Not only has the European Court found that the contracting state (Croa-
tia) had fulfilled its positive obligations in the Jaksi¢ and others v. Croatia
(as well as the Toli¢) case, but in the Jaksi¢ and others v. Croatia case, the
behavioural progress of the state after the Olui¢ and Udovici¢ cases was even
valorised (Jaksi¢ and others v. Croatia, § 86). Has the Court introduced any
new guidelines on amending or supplementing the protection provided by the
right to live in a healthy environment? Not really. As we noted in our earlier
research, it is an issue of law built in practice (by applying the living instru-
ment principle, evolutionary and autonomous interpretation of concepts, the
margin of appreciation doctrine and the principle of effectiveness), as the leg-
islative efforts of the European legislator have not yet been revived. It is most
often assessed through violations of the right to respect for private life and
one’s home. Effects and disturbances violate the rights guaranteed by the Con-
vention if there is a causal link and if they are at least of a minimum level
of severity; they are assessed for each individual case with regard to their
intensity, duration, and consequences for the individual (general context); and
finally, if the state, with regard to the existence of effects and disturbances rel-
evant to the Convention, did not take or did not fail to take the measures that
should have been taken (positive and negative obligations) to achieve a fair
balance between public and individual interests.

As for negatory action and immission protection, there aren’t any nor-
mative changes, not in the European or national (domestic) legal systems. As
previous research has shown, the term “immissions” is defined negatively;
the protection is oriented to the protection of property from harassment, it
insists on the requirement of excess in regard to indirect immissions and corre-
spondingly narrows the scope of protection in the case of permitted excessive
indirect immissions.

In administrative proceedings, in accordance with national law, they were granted party
status whenever they requested it and had all legal means to protect their rights at their
disposal during the proceedings.”

In the analysis, it was explained that: “In the period from 2009 to 2013, local authori-
ties conducted a total of ten inspections of coffee shops (nine sanitary inspections and one
inspection performed by the State Inspectorate, 5 of which were performed at the request
of the applicant); although the applicants were not allowed to attend the sanitary inspection
itself, they had the status of a party in the administrative procedures for issuing an operational
license to the coffee shops; in the same period, the competent authorities had also carried out
multiple measurements of the noise levels, some of which were also carried out in the appli-
cant's apartment; it was determined that the noise was above the permitted level only in two
instances, both times in an insignificant amount in relation to the maximum permitted levels
stipulated by law; in both instances, the defects were quickly removed and new measure-
ments subsequently carried out determined the noise level was within the permissible limits.”
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The scope of what the right to live in a healthy environment protects has
(i.e. its object has) a significantly broader understanding of the protected good
— the subjective sui generis right of an individual (with specific, unique con-
tent). In deciding on the protection of this right, the Court is not burdened with
distinguishing the limit of excessiveness and the consequent inadmissibility of
excessive indirect immissions on which the national system rests. This does
not mean that, in applying the rules of the Convention, the European Court
rules arbitrarily and provides protection uncritically. The Court is prevented
from doing so, first of all, by the requirements of a minimum level of severity
and the contracting states’ compliance with positive and negative obligations.

The minimum level of severity of effect and disturbance (although
examined for each individual case) can be objectified in a certain way, which
is actually done in the practice of the Court (e.g., when it was stated that “the
highest recorded levels were significantly below international standards” in
the Mastelica and others v. Serbia case; see also the Jaksi¢ and others v. Croa-
tia case). Such an approach may remind one of assessing the excess levels of
indirect immissions (at the national judicial level), but in this case, the Court
follows a broader concept. On the other hand, assessing that the fair balance
of interests has not been violated (which means that all questions related to
the obligations of the contracting state have been answered positively), may
imply that the protection could be withdrawn if the excessive indirect emis-
sions do not violate the balance. Is this an example of the possibility that
through individual protection (negatory action), i.e., the protection of the indi-
vidual's subjective property right, stronger protection can be achieved (in this
segment) than under the protection of the law of the Convention? At the very
least, it can be said that there is a reason to constantly “keep an eye” on both
lines of protection.

The advantage of negatory protection lies in the fact that it can be
requested in advance (while Convention-based protection generally cannot)
and that it is not necessary for the damage to have already occurred (which
is not required even for Conventional protection). On the other hand, it has
two basic drawbacks (which seem to be the most problematic): the fact that
determining the relevant assumptions is complex and that, in some scenarios,
proprietary legal protection from immissions is preceded by protection under
special legal regulations, which can make the process of its realization longer
and more complex. In regards to this issue, the protection provided by the
Convention can be of help.

It should be kept in mind that the direct application of the rules and prac-
tices of the Convention requires a good knowledge of Convention law. In the
case of the right to live in a healthy environment, this is particularly complex
since it is a not a demarcated right. On one hand, it is in a continuous process
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— because it was created and is developing as a result of the interpretation of
the Convention by means of the principles of interpretation that permanently
shape it and, on the other hand, this makes it impossible to explicitly determine
whether it is violated or not, although it does seems that the Court's practice is
starting to stabilize (or at least, shows a tendency to do so).

This is indicated by the fact that, in the Jaksi¢ case, the Court observed
progress in the protection of the right to live in a healthy environment by the
contracting state, which demonstrates that a path of good practice that had
been taken. The progress was evaluated with regard to the actions of the state
demonstrated in earlier cases (the Olui¢ and Udovici¢ cases).

Perhaps, some new redaction of proprietary legal rules would enable
certain useful highlights from the Convention's practice to be introduced into
the national system. Clearly, precisely and in the service of the efficiency of
the arrangement and by no means in a way that would lead to fragmentary
solutions, thus supporting and strengthening the concept of individual pro-
tection of subjective proprietary rights with examples of good practice from
the Convention.
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YBOJ

VY3umajyhu y 003up norabhaje koju cy ce necwm siera 2022. rofauHe, CBp-
CHUCXOITHO je OaBUTH CE jeJHOM OJf PEIAaTHBHO HOBHX T'paHa KPUMHUHOIIOTHjE —
3eJeHOM KpuMuHONorujoM. Of moverka nqoMahier Oesekerma METEOPOTOIIKIX
nojaraka, Hajeha 70-gueBHa cymia noroauia je Mahapcky, EBpory, a caga u
Kuny (aBrycr 2022). BonocTaj BelIMKHUX €BPOICKUX pPeKa je PEeKOpAHO HU3aK, a
HEKH OfI MalHUX PeKa u jezepa cy npecymmnu. [pecymmBame jezepa Benenie
ce HacTaBWIIO, a pedulie Koje ce ynuBajy y bamaron cy npecymmre. [Tossorpu-
BPEIHUIM Cy Mpeopaiu 3HadajaH JIeo yceBa KyKypysa jep cy OWIHM MOTIYHO
CYBH, a y3r0j KyKypy3a YNHH BehnHy MIpOM3BOAKE CTOUHE XpaHe y Mahapckoj.
Benuku Opoj mahapcknx HaydHHKa-aHaJIMTHYapa 3anHTEpecoBao ce 3a Ilak-
COBO 2. IUTame, OJJHOCHO 3a Tpesia3ak Ha yrnorpedy (OCHUIHUX rOprUBa yMECTO
kopunthema raca u Hadre. Y MelyBpeMeHy, MpKH MEIBE/, CUBH BYK, PHC H
37IaTHU IIaKaJ IIOHOBO Cy HacTaHMIN ceBepHy Malhapcky. Taxole, unnam ce na
je TPEHYTHO HajBaXHUjE Jla ce paT M3 KOMIIWIyKa He MpoImpu u Ha Mabhap-
CKy, OZTHOCHO J]a He TIPEpacTe y CBETCKH PaT; Ja Ce MUTAmkE Ipejarmba JyTOPOTHO
pem U 1a TopuBo Oyae MPUCTYIAav4HO 3a mpocedHor rpahanmna. Mnak, ako
JKETUMO J1a OCTAaBUMO 3eMJbY M CBET 3a XXHBOT OyayhmM reHeparmjama, HE
MOXXKEMO 3aHEMapUTH TPEHYTHA MUTaka KOja ce OJHOCE Ha )KUBOTHY CPCIHHY.

VY CcBOM HM3BOPHOM U Hajy)KEM CMHCIY KPUMHHOIOTHja C€ 3aCHUBA Ha
neduHAIIjaMa 3I0YMHA W HM3ydYaBa Jiella Koja Cy MpOMHCaHa Kao KPUBUYHA
U JIMIa Koja cy Ta jaeia u3spurmia. OIHOCHO, OHA JIMIIA Koja CYy OCyMEbUYCHA
3a BpIICHC TAaKBHUX JieJla M YCIENIHO NpollecynpaHa Oj CTpaHe KPHUBHYHOI
cucreMa. PajnkanHu TeopeTuuapu KPUMHUHOJIOTH]E CY JIyTO OCIIOpaBajId OBaKO
YCKO TyMaueme, cMaTpajyhu Ja npenMeT KpUMHUHOIIOTH]e Tpeba a o0yxBara u
JUIa KOja YMHE MPOTHBIIPABHA JIeNa KOja HUCY MPOMUCAaHa KPUBHYHUM 3aKO-
HUKOM, Kao U JIMIIa Koja cy u30eria KpUBUYHY CaHKITH]Y.

[lTa na MucauMo o OaHKapy Koju 3Fpﬁe MHUIIMOHE, JIOK C€ LITeNba KIK-
jeHaTta ryOu, WM O MOJIMTHYApHMa KOJH H3TIIea KOPUCTE CBOj TOJOXKa] Jia
1mo00JbIAjy TUYHY (UHAHCHJCKY CHUTYAIH]y YIIPKOC TOME IITO CE HhHXOBHU Ipa-
haHM cBakOJHEBHO CyodaBajy ca mpoOiiemMuma? Y OBUM CIlydajeBUMa PETKO
JOJa3W 0 KPUBHYHOT TOCTYIKa. Y CBeTy (MHAHCHjCKUX KpH3a, MpeBapa,
KOpyTmuyje u 31oymnorpede Mohwu, rie ¢y OM3HHCMEHU, HOBHHAPH M TIOIUTHIAPH
MO/j€IHAKO YKJBYYCHHU Y KPHBUYHE ITOCTYIIKE BUCOKOT IpodIia, Ouito Ou n3He-
Hahyjyhe n momucnuT na cy Oenu OKOBPATHHITM, KOPIIOPATUBHH, IPKaBHH U
paTHH 3JI0YMHU PEATHBHO HOBH IIPEAMET M3y4aBarma KPUMUHOIOTH]E. !

! Potter, G. (2010). ,,What is green criminology?“. Sociology Review, 20 (2).
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AKTYAJIM3ALINJA 3EJIEHE KPUMHWHOJIOI'NJE

Jlokasn o mocrojamy KIMMAaTCKHX MPOMEHa cy caxa HecropHH. Caro-
peBame (OCHIHHX TOpPHBa PE3YATHPANO je HEBHI)CHHM IOPAcTOM TIoOaITHE
TEeMIIepaType y MPOIUIOCTH M CaTallkhoCTH. EXOomIKe W APYIITBEHE MOCIIe-
IWIe oBOTa Beh ce BuUue: cylle, NMOIUIaBE W ONyje KOje YHHUINTABajy ycese,
obpacuu mpoMeHe KUBOTHE CpPeJIHE U CYKOOH OKO pecypca.’ Y HCTO BpeMe,
Brnaje cy 3apo0JbeHe y I100aTHOM €KOHOMCKOM CHCTEMY KOjH IO CBOjOj TIPH-
pOAM MOpa pacTH U3 TONWHE y TOJMHY, a TuTaHeTa je Gu3ndku orpannueHa. OBo
CTBapa TOCJEINIE 10 )KHBOTHY CPEIUHY, O KOjUX Cy MHOTE Mo oOomMy 0e3
npece/iana, CUTyaluja je aKkyTHa, a nmpoonemMu xuTHH. [locTojana je morpeba
Jla KpUMHUHOJIOTHja 030MJBPHO M TPajHO YCMEpH MaXX’ky Ha oBe pactyhe mpo-
omeme. MelhyTuM, KIMMaTCKe MPOMEHE Cy CaMO jeOHO OJf MHOTHX ITHTarbha
KUBOTHE cpenuHe nanac. OHe cy myro omie y GoKycy KpUMEIHOIOTA, allid TeK
on cpemuae 1990-uX BUXOBE CTyIUje Cy MPHUKYIUbAHE IO HA3UBOM ,,3€JICHA
kpumuHOJNOrHja“. Kao HaydHa AMCHUILINHA, 3eIeHAa KPHMUHOJIOTHja 00yXBaTa
OIMPOK CIEKTap KPUBUYHUX JIENa, IITeTa M MEXaHHW3aMa FHHXOBE KOHTpOIIE,
Mehy muma u:

— TPrOBUHY JHBJHHM XHBOTH-AMA,

— KpILICHC IIpaBa JKUBOTUHA,

— 3ay3uMarbe 3eMJbe OpKaBHUX mpemny3eha ox crpane rpahana,

— WIETaNHy cedy IIyMa,

— oJUTarame TOKCHYHOT OTIaja,

— 3araheme BojE,

— 3araljeme Bazayxa U MPETHE M0 OMOIUBEP3UTET.

,,KpHBHYHA Jieja POTUB KUBOTHE CPEIUHE Cy OHA KOja Ce MOTY IOBe-
3aTH ca MITETOM IO JKUBOTHY CPEIUHY W NMPUPOAHUM KatacTpodama. OBo Moxke
OuTH ciryyaj, Ha IPUMEp, KaJa BiaJie JOHOCE MPOIUCE U TpaBUIIa Koja JIONpPH-
HOCE LITETH I10 JKUBOTHY CPEJMHY WJIM WMTHOPHIIY pPa3jIM4MTa EKOJIOIIKA U
JbyJcKa rpasa. Jpyru, ckopammsy mpuMep je kaaa npenysehe (monekan spuehu
BHUCOKONPO(UTAOMITHE OOJIMK OpraHW30BaHOI KPUMHUHAJIA), YIIPKOC 3a0paHama
WJIM KBOTaMa, BPIIM TPAHCIOPT M OJUIaramke OMMacHUX (TOKCHYHUX) MaTepHja, y3
3Hame u npehyTHy carmacHocT apkase.

[Tocnenune csera Tora Cy: IIOOalHO 3arpeBame, U3yMHPame BpCTa U
3araljiBame KUBOTHE CPEAMHE.

2 IPCC — Intergovernmental Panel on Climate Change, Report — Global Warming
of 1.5 °C — IPCC, https://www.ipcc.ch/sr15/

3 Upk, @. (2016). Ox 3eneHe KPUMHUHOJIOTH]E 10 BUKTUMH3AIH]€ KUBOTHE CPEINHE.
Kparak mojMoBHHK U cuctemarcku pesume, y: Finszter, G., Kohalmi, L., Vegh, Z. (ur)
(2016). Ostavijajuci bolji svet iza sebe... Studije u cast profesora Lasla Korineka. Pecuj,
Madarska: Univerzitet u Pecuju AJK, Katedra za krivi¢no pravo, 337-352, 16.

826



M. lluBano, 3erena kpumunonoduja, crp. 824—839.

3esieHa KpUMUHOIIOTHja ce POKYCHpa Ha KPHBUYHA Jielia IPOTHB KUBOTHE
CpenuHe U mTeTy 1o exocucteme. OMHOC JbYIU U MPUPOJIE CBE BUIIE MOCTaje
TeMa jaBHe pacmpaBe. [J100alHO YHHINTaBake IPEBHHUX IpalllyMa, MacOBHO
H3yMHpamke BpcTa U 3arahuBame arMochepe, MOBpIIMHE U BOJE, MMajy 030u-
JbaH YTHIIA] Ha JbYACKE )KUBOTE M MPEJCTAaBIba]y MPETHY HAIeM IOCTOjalby U
0e30eanocTu. Tlopen Tora, pactyha mo0agHa OCKyIHIIA TPUPOIHUX pecypca
CBE BHUIIIC PHUBJIAYM TPAHCHAIIMOHAIHE KPUMHHAIIHE OpraHu3aiiuje.

, | OIMIIBLY [IOPACT E€KOJNIOIIKOI KPUMHHANA ca CTOmoM o 5—7 % moka-
3yje KOJMKO j€é Ba)KHO YBHMJETH YMELIAHOCT KPUMUHAIHUX IPYyNa y €KOJIOLIKU
KpUMHUHAIL.“

Kao mro je Cayt (South) 1998. mpuMeTHo, MOCTOjH OHO IITO CE€ CIIO-
0O0JIHO MOYKE Ha3BaTH 3EJICHOM ,,lIepCIeKTUBOM . OCHOBH OBE MEPCICKTHBE
00MYHO O00yXBaTajy MHTama OJ] BAXKHOCTH 3a 3allITUTY JKUBOTHE CpEJHHE,
Kao IITO Cy 3a0pWHYTOCT 3a YKUBOTHY CPEIHMHY, COITHjaiHa IpaBIa, SKOJIOIIKa
CBECT, NIECTPYKTHUBHA IPHPOAA IIOOATHOT KalmHWTalIM3Ma, YIora HallHOHAITHE
IpaBe (M PErHOHATHUX U IIOOATHHX PETYIATOPHHX Tella), Kao M HejeqHa-
KOCT W IMCKPUMHHAIM]a Be3aHa 3a KJiacy, Mo, pacy v Hesbyncka ouha. CiuaHo
tome, [lajounr (Dybing) HaBonu 5ia ,,3araljerse W mTeTa 1o )XKUBOTHY CPEIUHY
HEeMajy JIpKaBHE TpaHMIEe.

3elieHy KPUMHUHOJIOTH]Y HHjE JIAKO KaTeropu3oBaTH, MMajyhu y BUIY
MHOT€ pPa3IH4YUTe IOINIEAE Kao MITO CY TEOPHjCKH W HICONIOIIKH MPHCTYITH.
Cy1TiHa je Jia ce 3eJICHH aclieKTH HHKOPIIOPUPajy Y HAyKy KPUMHHOJIOTH]E.

Kao xpuMMHONO3M, HUCMO caMO 3a0pUHYTH LITO Hallla AUCLUILUIMHA
HacTaBJba []a UTHOPHUILIE IUTalkha BE3aHa 3a JKUBOTHY CpeluHy, Beh u 300r unme-
HUILIE a KPUMUHOJIOTH]a Kao HayKa HUje y CTamy Jla CXBAaTH 3Hauaj 030MJbHUjer
n3y4aBama IITETE [0 JKHBOTHY CPEIWHY M MOTpedy 3a IPEOPHjEeHTAIHjOM Ha
Ha4YMH KOjH je JeOo pellermha BEIMKHX IIOo0alHMX, EKOJOIIKHX IpodieMa ca
KOjUMa ce cajia cyoyaBamo.’

Kpumunosnoruja kao Hayka IpUMapHO ce 0aBM MOjMOBHMA BE3aHHM 3a
MOJMINjy ¥ ApKaBHE MHCTHUTYLHjE, KA0 ¥ KPUMUHAI Je(UHUCAH KPUBUUHUM
3aKOHOAABCTBOM Kao TakaB. Mehyrtum, Jlunu (Lynch) u Crperecku (Stretesky)
HarIaIaBajy Ja MITeTa MO XUBOTHY CPEIUHY MpPEACTaBba 030MIbHY TPETHY

4 Uhm, D. P. van, Siegel, D. (2019). Green Criminology and Organized Crime.
Current problems of the penal law and criminology. Beck. https://www.researchgate.net/
publication/339145864 Green Criminology and Organized Crime

> Dybing, S. S. (2012). Environmental harm: Social causes and shifting legisla-
tive dynamics. V: Ellefsen, R., Sollund, R., Larsen, G. (2012). Eco-global Crimes: Con-
temporary Problems and Future Challenges, 73—294. Farnham, Surrey, UK; Burlington,
VT: Ashgate Publishing. https://www.researchgate.net/publication/287897843 Of Theory
_and Meaning_in_Green_Criminology.
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JbYJCKOM OIICTaHKY M Ja KpPUBHMYHA Jiela IPOTUB KUBOTHE CpeIuHE, Kao Ha
npuMep 3araheme, IMpeicTaB/ba 3HAYAJHY MNPETHY JBYIACKOM JKHBOTY, aild
OWBajy UTHOPUCAHU O CTpaHe cucTteMa. CXOAHO TOME, 3eIeHa KPUMHIHOIIOTH]ja
UJie Aajbe O YIUYHOT U Mel)yJbyICKOr KpUMHHANA U YKIbYUyje 31paB pasym.’

HOPUCTVYI 3EJIEHE KPUMHWHOJIOTI'NJE
CA CTAHOBHIITA KPUBUYHOI' IPABA, EKOHOMMJE
N COHUOJIOTHIJE (COINOJIOI'NJA KUBOTHE CPEJIUHE)

ExonoMcku npucryn

Hexyn HaydHUIM Cy MOKYIIAIN J1a UCTPa)ke TONMUTHUKY EKOHOMH]Y €KO-
JIOIIKOT KPHMHHAJA, OJHOCHO, MHOTH TO Ha3WBAjy ,,3CJICHUM KPUMHHAIOM'
— ,,TPaKOM TPOU3BOAKE ® 3a KOjy je COLMOJIOTHja KUBOTHE CPEIHHE pa3-
Bmia pasHe teopuje. OBO Jieno pe3mmupa Teopujcku mopen ToP (treadmill
of production). [Ipema oBoM Mozey, TEXHOJOIIKH Pa3Boj, KOjH IPBEHCTBEHO
nokpehy BnacHuLu cpecrasa 3a pal, Tpyaehu ce ga nosehajy npodur, cunep-
TUjCKU TOKpehe ekcraH3ujy Mpou3BOAme U MoTpollke. OBaj Mpouec A0BOIU
1o notpebe 3a BehoM MpPOM3BONELOM, jep CBH CEKTOPU APYIUTBa (IpPIKaBHHU,
OpPraHU30BaHU pajl U MPUBATHHU KAIMTAaJT) 3aBUCE OJ] KOHTHHYHPAHOT €KOHOM-
CKOT pacTa, Kako Ou pemwin npodaemMe Kao IITO je HEe3aloCICHOCT U3a3BaHa
MEXaHHM3alMjoM, KOjy CTBapa caM pacT. TeopeTHuapu OBOT Mojeja TBPIE
Ja ce mpoOJIeMu KUBOTHE CPEIMHE HE MOTY PEIINTU y TAKBOM CHUCTEMY, jep
pact mocTaBsba CBe Belie 3axTeBe 3a )KHMBOTHY CPeAUHY Kpo3 Bah)eme mpupoj-
HUX pecypca u 3araljeme. Jlakie, mOCTH3ame OAPIKUBOCTU 3/PaBE KUBOTHE
CpeAMHE 3aXTeBa PAIUKAIHO PECTPYKTYPHPAHE MOJUTHIKE CKOHOMHjE U CMa-
BEhC 3aBICHOCTH OJ1 EKOHOMCKOT pacTta. J[pyruM pednma, TeopHja WIycTpyje
KaKO MOJMTHYKE CKOHOMCKE CHAre M MPOU3BOIHI OJHOCH CTBAPajy ,,eKOIOIIKY
JIe30praHu3aIujy" y K0joj JbyIHu UCKIbYUyYjy Tipupomay. Pecypce u3 ekocucrema
MpeTBapajy y MpOHU3BOIEC TOKOM IIPOU3BONILE, 3aral)yjyhn KUBOTHY cpenuHy U
ociiobahajyhu TOKCUYHM OTIAJ KOjH HapyllaBa eKOCUCTEME CMambCHheM OHO-
IUBEP3UTETA U ,,yHUIITABA HHTETPUTET U PEIIPONYKTUBHY MPEKY IIPHPOIC™.

¢ Lynch, J. M., Stretesky, B. P. (2014). Exploring Green Criminology: Toward a
Green Revolution in Criminology. Publisher: Ashgate.

7 Stretesky, P. B., Long, M. A., Lynch, M. J. (2014). The Treadmill of Crime: Politi-
cal Economy and Green Criminology. London and New York: Routledge.

8 Schnaiberg, A. (1980). The environment: From surplus to scarcity. New York: Ox-
ford University Press.
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KpuBuyHONpaBHM NPUCTYII

Jlo kpaja 1970-ux IEIMKTH MPOITUCAHU PAIH 3aITUTE KUBOTHE CPEIMHE
PENOBHO ce T0jaBJby]y Y KPHBUYHOM 3aKOHOJIABCTBY T0jCIUHUX HAI[HOHATHHX
IpXKaBa, a KPUBUYHOIIPABHA 3aIlITUTA IIOCTaje OIIITa, MOKa3dyjyhu moceOHy
Pa3HONHKOCT. YIIPKOC pa3iinkamMa y KOHIENTY Ne(UHHIN]a, Y CYIITHHH TTOCTOjU
CamIacCHOCT O CKOIMIHOj MPHUPOAU PalibH KOje Cy MPEeIMET HCTPaKHBarba.
HeratuBHU e(ekTH ce jaBibajy y €KOCHUCTEMY, INTO je ox (hyHIaMEHTAIHOT
3Hauaja 3a pa3yMeBame, jep je CBaka pajma Je0 YHUINTABamkha KHUBOTHE Cpe-
JIMHE, CBECHO HMJIM HecBecHO. UOoBeK caBpeMeHe IMBHIIM3AIIM]jE je U 3araljuBay
1 KpTBa (IIOMHCJIUTE CaMO Ha CBAKOIHEBHY ymoTpeOy ayToMoOmiIa KOju eMH-
Tyjy racoBe CTakjeHe Oamre, Houewme ofche o mamyka uMja MPOU3BOAHA
je jeman ox HajBehmx 3araljuBada uucte Boxe). axie, O0e3 o03upa na jau je
MOHAIIake 3aKOHUTO MIIM HE3aKOHMTO, IITeTa je mormyHo ucra.’ [Tocrynama
Cy yINIaBHOM HEMapHa, Yhje je MOCIeIuIle TemKo kBanTuuroBaru.'* [IlteTHn
e(dekTH cy KyMyJIaTHBHH, T1a je YeCTO HeMoryhe yTBPJUTH KO je ¥ Y K0jOj] MepH
YYeCTBOBAO y BUXOBOj POM3BONKBI. OOMYHO CY TO palibe KOje 3a10BOJhaBAjy
CBaKOIHEBHE MOTpede WiH Cy (PMHAHCHjCKH MOTHBHCAHE, y KOjJHMa CE HAcTala
ImITeTa MOXKE IPOCTOPHO U BPEMEHCKHU OABOJUTH OJf U3BPIICHA, A j& TEIIKO
neduHUCaTH KPTBE. KpUBUYHA Nena MPOTHB KHBOTHE CPEIUHE CTOTA MOTY
OuTH paznuuuTa, a 60pde MPOTUB HUX U Cy30Hjame UCTHX CYy HMCTOBPEMEHO
KyJATYpHO, COLIMjaTHO U €KOHOMCKH JIeTepMUHICaHE. !

KpuBHYHOIIPAaBHU aCHEKT 3alITUTE XMBOTHE CPEIUHE CE CyodyaBa ca
MHOTUM ToTenmkohama. C jeqHe cTpaHe jena MPOTHB JKMBOTHE CpEelWHE Haj-
yemrhe YnMHE TIOOAJIHE KOpriopaluje W JapkaBe. YTHIA) OBUX cy0jekara Ha
3aKOHOAABCTBO je (QyHmaMmeHTanaH. Jlakie, oHn oapel)yjy WU yTHYy Ha TO
KOjU Cc€ YMH CMarpa JICTATHUM, HE3aKOHHTHM WM YaK 3JI0YMHOM Y [aroj
obmactu. [lpema meljyHapogHOM HCKYCTBY, KJbYY OINICTaHKa BIIAJC 3aBHCU O
VHYTpallllb¢ TOJIUTHYKE CHTyanuje. Y OKBUPY Tora ojryuyjyha cy exoHoM-
CKa THTama, Koja CYyMTHHCKH YyTUYy Ha (UHAHCHjCKO OJarocrame Ompada.
EBunenTHo je ma axko BimacT Oyne y AHJIEMH J1a JIH 1A MOOOJbIIa €KOHOMCKY
CUTYyallWjy HAymTpO 3alITUTE KUBOTHE CPEIUHE, WU Ja y3Me y 003Up MHTe-
pece ouyBama MPHUPOAC M HE 03BONU HEHO 3araleme, Ouhe mpen Bemukum
n3a3oBoM. He 61 cacBUM KOpPEKTHO OMJI0O KPUBUTH MOJUTUYKY BJAcT, jep O,

° Halsey, M. (1997). Environmental Crime: Towards an Eco-Human Rights Ap-
proach. Current Issues in Criminal Justice, vol. 8, no. 3, 217-242.

10 K6halmi, L. (2010). Zastita Zivotne sredine u madarskom krivicnom zakonodav-
stvu, doktorska disertacija. Univerzitet u PeCuju, 119.

' Tamaés, M. (2021). VaZnost i aktuelizacija ’zelene’ kriminologije. In: TUSTUM
AEQUUM SALUTARE 17:2, 269-283, 15. https://ias.jak.ppke.hu/20212sz/13 MolnarT
TAS 2021 2.pdf
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BEpPOBATHO, Y UCTOj JWJIEMH OWO M oOwuaH rpahaHuH, a U Ha CIIMYaH HAYUH
JIOHEO OIyKy. Jlakie, y Be3u ca MUTameM KPUBUYHOT TOHCHHA, TOCTaBJba Ce
0e30poj MUTama Ha HUBOY CAMOT 3aKOHOJIaBCTBA.

Morke ce TIOCTaBUTH IMUTamke KOJIMKH 3Ha4aj JP)KaBHH OpPTaHH 3a MpH-
MEHY 3aKOHa IPHUIajy 30YMHUMA IIPOTUB MIPHUPOJIE, YaK U Y3 3aKOHCKY 00aBe3y
U, CXOJHO TOME, KOJHKO je MaTepHjalIHUX H JbYICKUX pecypca CIpeMHa Ja
ITOCBETH TOM THTamky. OBO y OCHOBH OUTydyje KOJHUKO he 3I0YMHA TONHIHja
OTKPHTH, 32 KOJMHKO he KpWBHYHMX MpHjaBa HAJOKUTH HCTPAry, OTHOCHO
kouKo edukacHo hie oTkputu uaenturer HH wm3Bpmmona.'? JaBHo Tyxuia-
IITBO, HA OBAj HAYMH, UMa 3HA4YajaH YTHUIIA], KAKO HA YIIPABJbAHhE MOJUTUKOM
cy30ujamba KpUMHHAIINTETa, TaKO M Ha yBepema CBOjUX 3amociieHux. Kao
KPUMHHOJIOT, HApaBHO, HE MOTY Jla ONOBPTHEM YHIGCHUILY Nla MPETHA KPHU-
BUYHOM CaHKIIUjOM, Ipema Boiehum mcTpakuBamuMa, 0OMYHO Hema edekar
onspahama of 3mounHa. Y BehMHHU cliydajeBa, ,,Maje puoe™ yak ¥ He 3Hajy 3a
WHKpUMUHAIIH]E, a ,,Beluke prbe* cy Bo)eHe 3HATHUM, EKCTPapO(GUTOM KOjU
MOTy J1a ocTBape mrerehu KUBOTHO] CPEIUHH.

IMpucTyn conuosioruje ;KNBOTHE CpeIuHe

ITo oBOME, CBU CMO MU HOTEHIUjaJIHE KPTBE, CBUMA Cy IOTPEOHH XpaHa
1 Ba3ayX. Y 3ajelHUYKOM OKPYXKEHY CBH CMO TOJjeTHAKO PAMBH — OOTaTH U
CHPOMAIIIHY, CTapH U MJIaJiH, OPHA 1 OelH. ANTepHaTHBHA aHAIN3a TBPAM Ja
ce TPEHYTHO APYIITBEHO PAacii0jaBambeé MHTEH3WBUpA YCIIEM MITETHOT JIejCTBA
Ha )KUBOTHY cpeauHy. CupomaimiHu cHoce HajBehu Teper mrere (Kojy yrias-
HOM umHe Ooratn). Ilpema T3B. TeOpHjH ,,6KOJOLIKOT pacH3Ma™, XKPTBE IITETE
U IOYMHHUOIM LITETE Cy Pa3IHYUTe HAIIMOHATHOCTH. CIMYHO TOME, XKEHE Hare
HECpPa3MEepHO BUILE O] MYyIIKapala, J0K MyILIKapy 4ecTo Urpajy Behy ymory
y M3a3UBamby eKoJoWKHUX npodnema.” Jla mu he rpahanun, kao rmacad, noap-
KaTH BJIaJie KOje TIPH AOHOLIEHY OATyKa TPETHPA]jy acleKTe KUBOTHE CPEIHHE
kao npuoputeTr? OBO je BepOBaTHO jeIUHA OMIIHja 3a MePCHEKTUBHUjY Oyayh-
HOCT. MoxeMO OnpUHETH

»--.CTBApamy KyJIType y K0joj oipel)eHe nocaoBHE aKTUBHOCTH, METOJIC U MPAKCE
MOCTajy KyJITypHO HENPHUXBATJBUBE, JABHO CPAMOTHE M M30eraBaHe Ol CTpaHe

CBHUX CaMOTIPOTIIAIIEHUX “OATOBOPHHUX  OpraHu3alrja u akrepa.'

12 Vari, V. (2014). Efikasno i delotvorno sprovodenje zakona. Madarska policija,
13 (1), 87-97. Gardonyi, G. (2016). Nacionalni rezultati i moguci pravci razvoja kriminali-
sticke tehnike. Beliigyi Szemle 64 / 7-8, 22. Oldal.

13 Beck, U. (1992). Risk Society: Towards a New Modernity. London: Sage Publications.

14 Snider, L. (2010). Framing e-waste regulation: The obfuscating role of power. Cri-
minology and Public Policy, 9 (3), 569-577.

830



M. lluBano, 3erena kpumunonoduja, crp. 824—839.

MoxeMo Ja 00jaBUMO OIACHOCTH O Pa3JIMYUTUX aKTHBHOCTH KOje CY
HITETHE W HITETHE MO XMBOTHY cpeauHy. [loHammama, HaBUKe, oOpaciie moHa-
HIakba ¥ MPaKce MOKEMO YYMHUTH BHIJBUBHUM UM MPEICTABUTH MX Ka0 3HAK
WH/IUBH/IyalIHe, KOPIIOPATHBHE U JIPXKaBHE IPYIITBEHE OJrOBOPHOCTH.

3EJIEHA KPUMHWHOJIOT'NJA
HUMA TPH , TEOPUJCKA INPABIIA”
C Ob3UPOM HA OJHOC YOBEKA U IIPUPOJAE

Exonomika #pasda je NBOAMMEH3MOHAIHHU JHUCKYypc ycpeacpeheHn Ha
YOBEKa Tj. aHTPOIOIIEHTpUYaH JucKypc. C jelHe CTpaHe OH MPOIICHkYje jeTHa-
KOCT TIPUCTYTIa U KOpHUIIhema pecypca KUBOTHE CpeNUHE KPO3 IPYIITBCHE H
KyATypHe monene. Ko octBapyje KopucT u MpohUT MPEKo IPUPOTHHUX pecypca
u 3amTo? C npyre cTpaHe, IUTAkE je MITa Clpedana JbyIe Ja MOIjeAHAKO AeTe
JKUBOTHY cpeauHy. Ha mpuMmep, o/uiarame TOKCHYHUX MaTEpHja, U3IHBAHE
XEMUKaIMja, HHIYyCTPHjCKO 3aral)eme, HyKiIeapHa TeCTUpPaha, UIETaTHi pudo-
JIOB U JIOB HA IUBJHE JKUBOTHILE U KOHTAMUHAIIMja BOJIE 3a MUhe UMajy ITeTHE
HYCIIOjaBe KOj€ HE YTUYy Ha CBE MOJ]jeTHAKO.

OBakBe HempasJe HajBuile Morahajy ayTOXTOHE Hapojae, CTHUYKE
MambUHE, CHPOMAIIIHE U, 4eCTOo, keHe. C Apyre cTpaHe, €KOJIOIIKA MpaBja ce
(dboKycupa Ha OJJHOC WJIM WHTEpaKIujy u3Mel)y Jbyau u mpupoje, 0e3 aaBama
npuopurtera jbyauma. '’ Kama sbynn pa3Bujajy )KHBOTHY CPSIUHY 3a MaTepHjaHe
noTpede (CTaHOBame, MOJHONPUBPENY, IOCIOBAKE, MOTPOIIHY), EKOJIOIIKA
MpaBIa MHCUCTHpPA J1a C€ TaKBE aKTUBHOCTH IPOLECHYjy Y KOHTEKCTY IITETE
WIM 1TeTe 3a Aapyra kuBa O6uha. OBo ce yecTto Ha3uBa ,,eKOLEHTPUYHUM
MOIVIEIOM Ha MHTEPAKIHUjy YOBeKa U mpupozae. Heku Ou MOmH 1a KPUTHKY]Y
OBY MO3ULH]Y jep joj HEJOCTaje ,,peallHOCT™, TOIITO MOJUTUKA YBEK JIeNyje U3
MEePCICKTUBE Y0BeKa. J|pyruM pedunma, CTBApHOCT IITETE, IIOCTOjarba, Pa3Boja,
HaNpeTKa UTI. YBEK Ae(DUHUIIY U HA BbUX OAroBapajy Jbyau. Mehytum, ekomo-
IIKa TpaBja TBPJAY Aa MEepCIeKTHBa ycpeacpeleHa Ha JKUBOTHY CpEUHY, Koja
HarIamaBa BXHOCT KUBUX Ouha M HEXKUBUX CTBApH (Kao IITO Cy 3€MJBUIITE,
CTeHe, BOja, Ba3lyX), Mpyka KOPHUCHE YBUE 3a Boheme Oyayhnux eKoHOMCKUX
U Pa3BOjHUX O/TyKa.'®

5 White, R. (2008). Crimes Against Nature. Environmental Criminology and Eco-
logical Justice. Cullompton, Willan Publishing.

1 Walters, R. (2010). Eco crime and genetically modified food. Publisher: Routledge-
Cavendish. https://www.researchgate.net/publication/43322915 Eco Crime and Geneti-
cally Modified Food
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Ilpasudnociti épcitia je OWOUEHTPUYHU IHCKYpC KOjU HAarJaliaBa
Ba)XHOCT IpaBa HEeJbYIACKUX Owmha. 3acHOBaHA je HA TBPAU Ja JbyAcKa Ouha
HUCY jeJIMHa CTBOpEHAa ca MpaBWMa, HUTU Cy cynepuopHa Ouha. pyrum
pedrMa, He MOCTOjH XHUjepapXHja MOCTOjaka ca YOBEKOM Ha BpXy. CBa jkuBa
6uha xoja mocrtoje uMajy jeanak 3uadaj. bupn u Cayr!” TBpae ma HrHOpHCarbe
HEJBYICKUX Onha y mpupoIu TOBOIU 10 HEjeJHAKOCTH M MOPHIAka BPEIHOCTH
OBHX BpCTa.

Hacympot Tome, Takohe ce Mo)Ke TBPAWUTH Jla MOCTOjakbe MIIM OICTaHAK
(1 3ampaBo cama eBOJyIHja) 3aBHCH O]l TOTa JIa jeJIHA BPCTa KOH3YMUPa JIPYTY.
Kaxko Bajr (White)'® HaBo/u, aHanu3a u3 oBe MEPCIEKTHBE OMAXKE J1a Ce KPHU-
THKYyje TPEHYTHO IMpOoIKcaHa npaBHa 3amtuta. OMoryhaBsa Ham J1a 10BeAEMO
y INTame OCHOB 3a CTBAPALE M 3AIITUTY TpaBa. AKO ce IIpaBa OAHOCE Ha OCH-
rypame 3paBiba U ONarocrama y3 MUHIMH3Upamke 00a U TMaTkhe, OHIA JbYIU
HHUCY jeliHa BPCTa KOja JIOKHBJbaBa TAKBE EMOIIH]E.

INTOBAJIM3AIINJA, TNTTOBAJIHE KOMITAHUJE

O kopucTUMa W MTETH robaju3aiuje pacrnpasiba ce jneneHujama. On
pacnana Cosjerckor CaBesa M YHHIIOJIAPHOT CBETa, IIIo0an3alja ce yop3aia
u reorpadceku mpomrrpuiia. HoBo PUMcko 1apcTBo je MHUpOKO pacpoCcTpaHmiio
ynorpely CBOT je3uKa M BaiyTe. [J100alHi TUTAHTH, YIIABHOM y aMEPUYKUM
pyKama, CTeKIId cy Moh u yTuIiaj 6e3 nmpeceiana y cBery. Y nonieay GuHaHCH]-
CKHX CpEICTaBa, HUXOB TOMUIIKBY Npuxoxa npemamyje BJIIT Behune nprkasa,
a 300T CBOjHX CIIOpa3yma O CJI000IHO] TPTOBHHU TOBJIaue C€ M3 HAIMOHATHUX
U MelhyHapOIHUX jypUCIUKIM]a, & BbUXOBE MAPHUYHE HPEIMETE BOIC UCKIbY-
YHBO apOUTPaKHU CYHOBH, KOjH Yy BEIUKO] MEpU y3UMajy y 003Up MHTepece
KoMITaHHja. buxoBo JIoOUpame je ONMUIIJBUBO Y TPAHCHAIMOHATTHUM OpTaHH-
3anMjaMa, YjeIUmCeHUM HalujaMa, EBpOIICKO] YHHU]jH, 3aKOHOJAABHUM TellMMa
Cjenumenux Amepuukux JpikaBa u apyrux zemaspa. Pazorkpusajyhu mosnu-
THYape KOjU WAy NMPOTHB CBOjUX EKOHOMCKHX MHTEpEca, 3a KpaTKo BpeMe ce
packpuHKaBajy, 3aBpliaBajy cBoje Kapujepe, a nmpemMa HEeKUM MUILbCHHUMA U
JKUBOT UM je y omacHocTH. Y CjennmbeHnM AMepndkuM JlpskaBama yTHay Ha
n300p ceHaropa, TpaJlOHAYCITHUKA, mepuda, Tykwiana u cyamja. Camo Kao
puMep, aMepuyKd JOOU 3a OpyxXKje NpaTH CBa — JOKaJHAa M Hal[MOHAJIHA —
MOJUTHYKA HaaAMeTama. OHM MPOICHY]y KOjU KaHIUAAT je KpUTHIHHjH IIpeMa

'7 Beirne, P., South, N. (2007). Issues in Green Criminology. Willan Publishing
(Routledge), United Kingdom.

18 White, R. (2008). Crimes Against Nature. Environmental Criminology and Eco-
logical Justice. Cullompton, Willan Publishing (Routledge), United Kingdom.
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MOCEI0BabY OpY’Kja M OHIA ayTOMATCKH MPYKa]y ITOIPIIKY IPOTHBKAHIUAATY.
Onu Takohe mpencraBibajy 030WMJBHY IPETHY 3a JEMOKPATCKO (PYHKIHO-
HHCambe JIPXKaBe.

Capa Munep (Sarah Miller) n3 AMepHuKoT MpojeKTa EKOHOMCKHUX CIIO-
00712 je HATMOPHO pajuiia HA TOME Jla C€ MUTAkEe JOMUHAIM]e TEXHOJIOMIKAX
KOMIIaHHMja HA TPXKUILTY YBele y mainstream pasMuIbame. Muiieposa ce npu-
Ipyxuna npeauzdoopaom Tumy Lloa bajaena (Joe Biden) 2021. Bbena rpyna je
Takohe o0OjaBuia HAIPT y KoMe Ipeuiaxy bajaeHoBy MeTo00THjy 3a pa3ou-
jame BEIMKHUX TEXHOJOIIKUX KoMmmaHHWja. HakoH m3bopa bajnena, Muneposa
je TocTana MpeacemIHNYKN CaBeTHHK, IITO j€ IO YHYTPAaIIkbeM ITOTUTHIKOM
CUCTEMY HajCIIMYHH]jE€ MUHICTAPCKOM HMEHOBakY. MelyTumM, usriena na je oBa
cUTyauuja Ouia MOrogHa caMo 3a yhyTKHBame aHTUITIOOATHCTUYKHUX Tpyma.
PacnapuaBame cynepkopriopanuja HUje Ha JTHEBHOM pPey BEIHMKHX MOJTUTHY-
kux cuia. OBU TIOOATHU TUTaHTH Cy OJOBOPHH 3a TIO0AHY TPTOBHHY, KOja
y3poKyje OeckpajHo 3aral)erme, CHCTEMaTCKO ceUeHhe IpalrymMa, 3araleme Bomie
W TIPEeKOMEPHH M3JI0OB MOpa M okeaHa. fbuxoBa mMoh u yTunaj cy CyIITHHCKH
HEOTpaHUYCHH, a MPAKTHYHO HEMajy MOpaJiHe U eKoJolike acnekre. Texkyhu
criop m3mehy menaniepa kommanuje ,,Mera“ u EBporicke KommucHje TOBOPH
JIOCTa O BHXOBOj CIMOCOOHOCTH Jia 3acTymajy cBoje uHTepece. Llled ,,Mere*
cebe u cBoje moxpeheHe cmarpa A0BOJBHO MOhHUM Jia Bepyje Aa MMa MpaBo
Jla aMepUYKUM KOMIIaHMjaMa NPOjiaje TOAATKe €BPOICKUX KOPHUCHHUKA CBOJUX
wiathopMu — IPYIITBEHUX Meauja, urHopuinyhu npasuia EBponicke ypenoe
o 3awtuTy noxaraka.'® Kaga my Komucuja npujasu oBaj mpobiieM, OH 3ampeTu
na he nckspyuntn eBporicke KopucHuke ca dejcbyka, Mecunyepa n Mucra-
rpama. /lebara jom Huje 3aBpIeHa, ad je J00ap npuMep rodaHe 6axaTrocTH
u Mohw, Tj. 1a He TTIOCTOjU HaapeheH! ayTOPUTET KOjH MOXKE J1a OTPAaHHYH CIIO-
OomHO nenoBame. [IpernocTasiba ce a ce UCTH MPUHIUIN NPUMEbYjy ¥ Ha
MHUTakbe [I00aNTHUX KOpIopaluja u 3araljemba *UBOTHE cpeanHe.”

»3Ha4yajaH JIe0 OPraHW30BAaHOT KPHMHWHANA H, MIAPE IIETaHO, MPOTHB-
MpaBHa JieJia Koja MpHUIlajaajy OBOM Kpyry, alli UM HHje 3anpeheHa ka3Ha, ocTaje
HECAaHKIIMOHKCAH. YIpaBo 300r TOra IITO MOJMTHYKA U, JejoM, BruamuHa moh
¥Majy HHTEpece 3a OHE KOjU CTBAPHO HAHOCE IITETY, @ HE U 32 TeMEJbHY PEBU3U]Y
PHU3HYHEX MTOHAIIaka Koje ca coboM Hoce MOTyhHOCT Mpoy3poKoBarba rmreTe. !

1 GDPR — General Data Protection Regulation, https://eur-lex.europa.cu/legal-con
tent/HU/TXT/PDF/?uri=CELEX:32016R0679&from=EN.

2 HVG: 360r oBora ®dejcOyk npetu na he ce mosyhu us Epore. 17. 2. 2022. https://
hvg.hu/tudomany/20220217 facebook meta google gdpr adatvedelem felhasznaloi ada-
tok tovabbitasa

2! Ferenc, 1. (2016). Zelena kriminologija: pristup, fokusne tacke, trendovi. Krimino-
loska istrazivanja (2000-) 53, 9-24, 16.
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K/bYYHU NOJMOBU JUCIHHUIIJINHE
3EJIEHE KPUMHWHOJIOT'HJE

Exosiomka kpuMuHoOJIOTHja

Hayununm koju ce 0aBe €KOJOLIKOM KPUMHHOJIOTMjOM YIJIABHOM aHa-
JIM3UPajy KpUBUYHA Jieja U3 O0JIaCTH JKMBOTHE CpPEIMHE Koja Cy perysrcaHa
KPUBHUYHUM IPaBOM, MpHUKa3yjyhu mUXOBe KapakTepucThke. TpeHn ce yop3o
cyouro ca n3zazoBuma. Ca ormarcke Tadyke [IICIUINTa KPUBUYHOT Mpasa, Ouio
j€ TeIIKO pa3yMeTH IlITa Ce TAYHO MOAPa3yMeBa MO/ IITETOM IIPOY3POKOBAHOM Y
CJIy4ajy KOHKpeTHOT Jiesia. Moryhe je aa mrety HUKO Hehe HU npuMeTuTH. Winu
na uamehy panme u Hactane mrete npole 3HayajHo Bpeme. C npyre cTpase,
JiesIoM 300T TPOTEKJIOr BPEMeHa, JEIOM 300T BHCOKOI JPYIITBEHOI CTaTyca,
(mHAHCHjCKUX MOTYNHOCTH W CTpydYHE NpaBHe nomohu, y BehuHH cliydajeBa
HUje MoTyhe yTBpPIUTH KOHKPETHY JTHUYHOCT yduHHona. Tpehe, moryhu kpwu-
BUYHH MOCTYIIM Takol)e ce cyouaBajy ca H3a30BOM KaKO OTPAHUYUTH KPYyT
KpTaBa. 300r CBHX OBHX MPOOJieMa, UCTPAKMBAYHM KOjU ce OaBe OBOM TEMOM
JIOIUTH Cy /IO 3aKJbydyKa Jia je HEOIXOIHO HAIYCTUTH MapajurMy KpPUBHYHOT
roWmeHha, Koja je M03aJiHa KPUMUHOJIOTHje, ¥ MPOLIUPUTH CIIEKTap JPYIITBE-
HUX BPEIHOCTH O KOjUX Ce Tpeda 3aIlITUTHTH ¢4 KPUMHHOJIOIIKOT TIS/MIIITA.

3eleHa KPUMMHOJIOTHja

3eneHa KpUMHHOJIOTHja OOyXBaTa HCTpaXUBamba Koja ce 0aBe €KOJo-
LIKUM M JPYTUM LITeTaMa 110 3/paBy >KUBOTHY CPEIUHY, Ka0 M MPaBUYHOCT U
HETPAaBJIC Y BE3H Ca )KUBOTHOM CPEIAUHOM.>

VY okBHpY 3€leHE KPUMHUHOJIOTHjE KOHIIENT CKOJOMIKE IITeTe ce olja-
mmpaBa y cienehe Tpu miaBHe oOnacTu: 1. MPaBHYHOCT 3aIITUTE >KUBOTHE
cpenuHe (Harmacak Ha )KHBOTHOj CPEIUHHM); 2. SKOJIOIIKA IPAaBUYHOCT (Haria-
CaK Ha JbYIUMa); 3. MPaBUYHOCT BPCTA (HAIIACAK HA KHBOTHEbaMa).>

Exo-riio6anna KpuMHUHOJIOTHja

HOjaM eKo-TJ100aIHe KpI/IMI/IHO.]'IOI‘I/IjC O3HavaBa aHAJIUTUYKHU OKBHUP KOjI/I
CTaBJba aKIICHAT Ha GKOHOFI/ij, COJINAapHOCT Meljy FpahaHI/IMa CBETa U MYJITU-
HallMOHAJIHU KaIluTaJl. CyIHTI/IHCKI/I HamnIacak ¢Ko-IIo0ajHe KpI/IMI/IHOJ'IOI‘I/Ije je

22 South, N., Brisman, A., Beirne, P. A4 guide to a green criminology. In: South, N.,
Brisman, A. (eds.): 27-42. Citira: Irk Ierenc, Zelena kriminologija: pristup, fokusne tacke,
trendovi, 7.

2 White, R., Heckenberg, D. (2014). Green Criminology. An introduction to the study
of environmental harm. Routledge, London—New York, Glossary, 298-303.
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Ha 3JI0YMHHMA [POTHB €KOCHUCTEMa, JbYIH M JKHBOTHHbA. J0Opo je BepoBaru
Jla je eko-ro0aiHa KPUMHUHOJIOTH]a JIe0 KPUTHYKE KPUMHHOJIOTHjE, OJHO-
CHO KPUMHHOJIOIIKOT TPEHJa KOjU HCIHTYje IITETY 110 JbYyJe, KHBOTHEE U
’KUBOTHY CPEIHY Y KOHTEKCTY KPHTHUKE TNI00aIHE MepcrneKTuBe.”

Pagukanna 3eleHa KpUMHHOJIOTHja

PajmkanHa 3ejeHa KPUMHHOJIOTHja HarvaliaBa /ia je IJIaBHU yYHHHUIIAIL
mTere o nmpupoay Moh u HejeaHakocT u3Mmel)y kiaca, paca, eTHUYKHX TpyIia U
nosoBa. [1oIITo cy YYMHHUOLM Jiesia TIPOTHB KUBOTHE cpeiinHe BelinHOM HOCH-
OIM BIIACTH, OOMYHO MMajy MEXaHHM3Me 3a M30eraBame OATrOBOpPHOCTH. OBe
enuTe MohM cy pearoBajie Ha I0jaBy SKOJIOIIKHMX IMOKpeTa Mmokymasajyhu ja
KOHTPOJIHIIY TUCKYpPC O OBOj TeMH, Takohe nedurumyhu mra je 3eneHo (mpo-
W3BOJI, MPOIIEC), a IITa HHje.

Kputuka 3eneHe KpUMHHOJIOTHje

Mapk Xencu (Mark Halsey) n3Hocu KpUTHKY ,,3€JIeHE™ KPUMHUHOJIOTH]E,
0ap y CMHCITYy BbeHUX JIOCAIANIBbUX HAopa, He criopehu mocTojame mpodiema
U ONPAaBIaHOCT HBHHXOBE UCTAKHYTOCTH. [IpemMa meroBuM peunma meplerniuja
,,3CIICHUX " 0 BPETHOCTHMA KOje Tpeba 3allITUTUTH, Ka0 U 3HauajaH JIeo aHAIH3a
U Ipejiora y OBOM KOHTEKCTY, 32CHOBAHM Cy Ha MOTPEIIHOj MPETIOCTABIH U
norpenrHoM kouuenty. [Ipema Xescujy nprucranuiie OBOT TPEH/Ia jeIHOCTABHO
He MPH3HAjy Ja MopeaK OpUpOe HUje OHO IITO Kele Ja 3amrute. Marerpu-
TET U CTAOUITHOCT, HA PUMEP, HUKAKO HUCY allCOIyTHE KapaKTEPUCTHKE CBETa
OKO Hac, jep BYJKaHH, OJyje W Jpyre MaHudecraiyje, Ha IpuMep, H3a3uBajy
BeoMa 3HayajHe MPOMEHe, MoKasyjyhin cHakHy TUHAMUKY.”

3ajarak KPUMHHOJOIHjE W 3aKOHO/ABCTBA j€ Jia PACKHHE Ca MPEeTXO[-
HUM IlleMama ¥ JIe(UHHUIIe KOHIICTIT €KOJIOIIKE MTETe U BPEIHOCTH Koje Tpeda
3alITUTUTH Ha HUjaHCHUpaH HaunH. PeasHocT (Koja rmojpasyMeBa )UBOTHY Cpe-
JIMHY W TIOHAIllalba YOBEKa Koja ce OJHOCe Ha Y), Tpebano OW 1na WcruTa
yJI0TY KPUBHYHOT 3aKOHOJIABCTBA O MHTAY 3aIITHTE )KUBOTHE CperHe.?

24 Larsen, G. (2012). The Most Serious Crime: Eco-genocide Concepts and Perspec-
tives in Eco-global Criminology. V: Ellefsen, R., Sollund, R., Larsen, G. (eds.) Eco-global
Crimes. Contemporary Problems and Future Challenges. Farnham, Surrey, UK; Burling-
ton, VT: Ashgate Publishing.

» Halsey, M. (2004). Against ,,green* criminology. The British Journal of Criminolo-
gy, 44. Oxford University Press, 833—-853.

2 Korinek, L. (2006). ,,Zelena* kriminologija: Kriminologija — specijalizovana kri-
minologija. Prirucnik za pravo i privredu. Gonczol K., Kerezsi K., Korinek L., Lévay Mi-
klés (yp.). Budapest: Complex.
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IIpuopuTer JbYACKUX NMpPaBa

VY Toky pa3Boja 3eJeHEe KPUMHUHOJOTHje M EKOJOUIKMX 3JI04HHA, KpH-
BHYHE HayKe C€ YeCTO Haja3e y JAUJIEMH Ja MHTEePECH JbYIU MUMajy MPEIHOCT
HaJ UHTEPECUMA >KUBOTUHA, OUJbaKa UM MpUpose. Mox/a caMo HajpauKal-
HUjU 3aIITUTHUIN )KUBOTHIbA JIOBOJIE Y TUTAKE YHILEHUILY /1a aKO KUBOTHEbA
HafaJgHe YOBEKAa — YaK M MPEACTaBHUK 3amTuheHe, yrpoXeHe BpCcTe — OHJa
HAMaHyToO JIMIIE MK HEKO APYTH MMa IPaBo Aa 3aIITUTH )KHUBOT T€ 0c00e Oxy-
3UMambeM JKUBOTA TOj KHUBOTHIHU. Takohe, MOCTOju KOHCEH3YC fa JbYIU UMajy
MpaBo Jla Jp)Ke KUBOTHHHEC 3a XpaHy, a 3aTHM Jia ux youjajy u jemy. Mako y
CITydajy yrpo’keHe BPCTE TO BHIIE HE MOXKETe YUMHHUTHU. [IpaBo doBeka Ha pac-
roJarame KUBOTHI-aMa MTOCTEIICHO CE CMambyje aKko BUINE HE CITY>KH ONICTAHKY
YoBe4YaHCTBa, Beh camMo meroBom Oorahemy. CIIOMEHHMO jOII U KHBOTHEHE
KOje ce JpKe Y CTpalllHUM yCIIOBUMa 300T Kp3Ha.

YoBeyaHCTBO CBE BHIIIEC CXBaTa Ja cMamyje OMOAMBEP3UTET M (PyHKIIH-
OHAJHOCT 3eMJbe MoBehameM mormynanyje u )KHUBOTHOT MIPOCTOPa, CY)KaBahEeM
YKHBOTHOT MIPOCTOPA JUBJHHUX JKUBOTHIHA, BEMITAYKAM APIKAHEM M KYJITHBHCA-
BEM Major 0poja KHBOTHILCKUX U OWJBHHX BpcTa. Takohe, OutHO je ncrahu
J1a ce UCTPeOIbeHEeM MPUPOJHUX CTAHUIITA, TOCEOHO Y AQpHULH, EITUMUHUILY
Y CTaHUIITA ayTOXTOHUX €THUYKUX IpyIa Koje )KMBE Ha TaKBUM Mectuma. Ha
HUBOY TIOjeJIMHIIA Takohe TOCTOj jacHO pU3HAKE Ja (PUHAHCH]CKH HHTEPECH
MOjeIMHAYHUX JbYAH, KOMIIAHH]a U 3eMajba HE MOTY HaJjjauaTd OCHOBE HacTa-
BUBOCTH 3€MJBE.

IlITa 1a paauMo ca KPUBUYHUM JeJIHMA
MPOTHUB )KUBOTHE CPeHHE U HbeHUX yYnHuIana?

Y ToKy je mebara o TOME Ja JIM C€ CKOJIOIIKH 3JIOYHMHH HajOooJbe
pelraBajy Kpo3 CUCTeM KpUBHYHOT MpaBocyha uiti Kpo3 rpahaHcke wiv aaMu-
HHUCTpaTHBHe MexaHu3Me. Beh cy cromeHyTe nmorenikohe ca kKojuMa ce CHCTEM
KPUBHUYHOT TIpaBocyha cyouyaBa Kajia UCTPaxyje eKOJIOIIKE 3JI04HHE.

KOpI/ICTe CC pas3IMuYUTU TIpaBHU HWHCTPYMEHTU 3a TMOACTULIAKLE U
cpoBoheme 3akoHCKe oOaBe3e rpaljaHa, KOMIIaHWja W JprkaBa jJa OpHHY O
YKUBOTHO] CPEIHHU:

1. KpuBuuHO mpaBo: mojaBuo ce Mel)yHaponHH IOKpeT KOju 00aBe3y
Opure o npupoau AehUHUIIE KA0 KPUBUIHOIIPABHO MTUTAME.

2. Cropose m3mel)y napHUYHHX cTpaHaka ((huU3HuKa Ui, yapyKema n
OpraHu3alyje) pPelraBajy MapHUIHH CYTOBH.

3. Tyx0e mpUBaTHUX JIUIIA MPOTHUB JAPKaBa.
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4. YcrocraBibamke OMOYJICMaHa W TapiiaMEHTapHHX oj0opa 3a Oymyhe
reHepanyje y 3emJbaMa kao mto ¢y Malhapcka, Benc, ®uncka, Hemauka u
Kanapa.

5. Cyx0a 3a HaKHa/Iy TITETE: YKIbYUYUBAhE IITETHUKA Y MTPEIO3HABAKE
MIPOY3pOKOBaHE IITETE, MPETIO3HABAE )KPTAaBa U HAKHAY IITeTe, Bepyjyhu ma
TO MOXKE CIIPEUYUTH U yOIAKUTH Jasby HITETY MO KUBOTHY CpeAuHy.?’

I[OHPI/IHOC O0OMYHUX JbYIH eKcnnoaTaunjn KUBOTHE CPE€IUHE

Ja nu rpaljanu 3amaHuX AprkaBa O6Jaroctama UMajy yiena y mpoy3poKo-
Bamy LITETE MO XKHUBOTHY CpeiuHy? Y HauMHY JKUBOTA KOjHU KeJe 3amnambally,
JbYIIM KHMBE y BesMkoj Kyhu y mpenrpalyy, 3arpejaHoj u xjaljeHoj Ha yromHy
TEMIIEPATypy, KOPUCTE ayTOMOOMIIe Ha OCH3HH 3a MPEBO3, KYyITyjy MHOTO pole
HIUPOKE TOTPOLIKHE M PEIOBHO jeay meco.”* OBo ce yecTo HasmBa ,,00HM4YHA
mreta“. ToOkOM NIPOU3BONIE OBUX apTHKala TOIMPHHOCE YHHINTABAIKY IpPHU-
POAHUX CTAaHMIITA U )KHBOTHUIHLCKOT CBETA, HCIPIJBHBALY MPUPOTHUX pecypca
U KJIMMaTCKUM IpoMeHama 3aral)yjyhu Ba3ayx, BOAY U 3€MJBHIITE.

VY3roj ’KHBOTHIb@ KOJH IMOJpXKaBa MOTPOIIY Meca je TJIABHU H3BOP
Kpuema Iryma, 3aral)ema Boe U KIIMMaTCKuX mpomeHa; Hip. Cjenumene Ame-
puuke [Ipxase cy oarosopHe 3a 18 % emmucuja racoBa Koju MOJACTHYY ederat
cTakiieHe Oamre, a unHe camo 5 % cBercke nomynanuje®’. I'pahanu Cjenusbe-
HuX Amepmuknx [lpxaBa mzaBajajy 32 % miobamHe morpommme pode. Kama
OM CBM KHBeJIM Ha UCTOM HHUBOY Kao rpahanu Cjenumenux J[pxaBa, cBeT OH
Morao Ja m3apxkasa camo 1,4 munujapae spyau. [loeHTa HIje Y OKpUBIbaBamby
mojeMHaIa 3a MTeTy Kojy Cy YYMHUIH. [[Hb je yro3HaTH uX ca MTETOM KOjy
HAHOCE ¥ MOTHBHCATH HX JIa YUECTBY]y ¥ CMamemy oBe mrere.*’

27 Wijdekop, F., van Hoek, A. (2019). Green Criminology and Restorative Justice:
natural allies? V: Environmental Justice Restoring the future Towards a restorative envi-
ronmental justice praxis. Biffi, E., Pali, B. (yp.). Leuven — Belgium: European Forum for
Restorative Justice, 18-26. http://files.harmonywithnatureun.org/uploads/upload888.pdf

2 Major, R., Tihanyi, M., Kovacs, S., Vajda, A. (2014). Unapredenje subjektivnog
osecaja sigurnosti gradskog stanovnistva. Beliigyi szemle: strucni naucni casopis ministar-
stva unutrasnjih poslova (2010-) 62: 5, 98-133, 36.

2 Gossard, M. H. and York, R. (2003). ,,Social Structural Influences on Meat Con-
sumption®. Human Ecology Review, 10 (1): 1-9. Stehfest, E., Bouwman, L., Van Vuuren,
D. P, Elzen, M. G. J. den, Eickhout, B., Kabat, P. (2009). ,,Climate Benefits of Changing
Diet“. Climate Change, 95, 83—102.

30 Agnew, R. (2020). The ordinary acts that contribute to ecocide. A criminological
analysis. Routledge Handbooks. Online https://www.routledgehandbooks.com

837



Tachux Adeoxaiticke komope Bojeoodune, 0p. 3/2022.

3AK/bYYAK

MoJia Cy MHOTH MHIJbCHA J1a KPUMUHOJIO3H Tpeda Jia ce OaBe camo
37I0YMHUMA TIPOTHB KUBOTA M TeJa, MMOBHHE, jaBHOT pela U MHpa, jep ce y
BUX 3aUcTa pasymejy. Mehytum, To HHMje Moryhe. 3eneHa uzaeja je yuuia y
,»KPBOTOK* KpUMHHOJIOTHje MIHPOM cBeTa. Opranusyjy ce TeMaTcke KoHpepeH-
nuje u 00jaBibyjy TeMaTCKa M3/ama IUPOM CBeTa. BepoBaTHO je HEM30eKHO
Ila CBE HayKe CTaBe CBOj€ 3HAIE Y CITy)KOy 3eJIeHe MHUCITH. 3a caja ce YHHU Ja
npodur nodehyje y 60pobu npoTHB 3amTHTE KUBOTHE cpenuHe. [TopacT Temre-
parype ox 2 cTerneHa 1ei3ujyca roJullbe, KOjU je IeleHIjaMa CIIOMHbaH Kao
rpaHWYHa BPEHOCT III0OAHOT 3arpeBarma HaAKOH KOI' HeMa IT0Bparka, CKopo je
nocturHyT 2008. roguHe, Kaja je Temmeparypa nopacia 3a 1,5 cremnes.
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INTRODUCTION

Taking into account the events that happened this summer, it is only
appropriate to focus on one of the relatively new branches of criminology
— green criminology. A 70-day drought, the largest drought since the begin-
ning of domestic meteorological data recording, hit Hungary, Europe, and
now China (August 2022). The water levels of major European rivers are at a
record, all-time low, and some of the smaller rivers and lakes have completely
dried up. The drying up of Lake Velence continued, and the rivers flowing into
Lake Balaton had dried up. Farmers were forced to re-plow a significant por-
tion of the corn crops, as they were completely dry. Keep in mind that corn
cultivation accounts for the majority of domestic provender production. Con-
sequently, many Hungarian scientists and analysts became interested in Pax’s
2nd question, i.e., transitioning to using fossil fuels instead of gas and oil.
Meanwhile, the brown bear, gray wolf, lynx, and golden jackal have repopu-
lated northern Hungary. Right now, the priority seems to be stopping the war
from the neighboring countries from spreading to our country, that is, prevent-
ing it from turning into a world war; solving the heating issue in the long term
and making fuel affordable for the average citizen again. Nonetheless, we
cannot afford to ignore current issues related to the environment if we want to
leave the Earth and the world viable for future generations.

In its original and narrowest sense, criminology is based on the defini-
tions of crime and studies the acts prescribed as “criminal”, as well as the
individuals that have committed such acts. More specifically, individuals who
are suspected of committing such acts and successfully prosecuted by the
criminal system. Radical criminology theoreticians contested such a narrow
interpretation for a long time, suggesting that the subject matter of criminol-
ogy should also include people who commit illegal acts not prescribed by the
criminal code, as well as people who have avoided criminal sanctions and
legal prosecution.

What are we to make of the banker who rakes in millions while cus-
tomers’ savings are lost, or of the politicians who seem to use their position
of power to improve their personal finances, despite the problems their citi-
zens face every day? In such instances, criminal proceedings rarely occur. In
a world of financial crises, fraud, corruption and abuse of power, where busi-
nessmen, journalists and politicians alike are involved in high-profile criminal
proceedings, it would be naive and surprising to think that white-collar, corpo-
rate, state and war crimes are a relatively new subject of criminology studies.'

! Potter, G. (2010). In: Sociology Review, Vol. 20, No. 2..
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ACTUALIZATION OF GREEN CRIMINOLOGY

The evidence for the existence of climate change is now indisputable.
The burning of fossil fuels has resulted in an unprecedented increase in global
temperatures in the past and present. We are already witnessing various eco-
logical and social consequences of climate change: droughts, floods, and
storms that destroy crops, patterns of environmental change, and conflicts over
resources (see IPCC, 2018%). At the same time, governments are trapped in a
global economic system that, by its very nature, must continue to grow each
year, while the planet is physically limited. This leads to numerous environ-
mental consequences, many of which are unprecedented in scale. The situation
is acute, and the problems are urgent. Therefore, there was a need for crimi-
nology to seriously and permanently focus on these ever-growing problems.
However, climate change is only one of many environmental issues we face
today. They have long been the focus of criminologists, but only since the
mid-1990s have their studies been united and collected under the term “green
criminology”. As a scientific discipline, green criminology takes an eco-centric
(environment centred) approach to crime and affects a wide range of criminal
acts (criminal offenses), damages resulting from such acts, and their respective
control mechanisms. It deals with a series of issues, such as:

— wildlife trade,

— violation of animal rights,

— occupation of the state enterprises’ land by citizens

— illegal logging,

— disposal of toxic waste,

— water pollution

— air pollution, and biodiversity threats.

Criminal acts against the environment are actions that can be linked
to environmental damage and natural disasters. For example, when govern-
ments pass regulations and rules that contribute to environmental damage or
ignore various environmental and human rights. Another, more recent exam-
ple of criminal acts is when a company (sometimes, while carrying out a
highly profitable form of organized crime) transports and disposes of danger-
ous (toxic) substances despite bans or quotas, with the knowledge and tacit
consent of the state.’

2 IPCC — Intergovernmental Panel on Climate Change, Report — Global Warming
of 1.5 °C — IPCC. Available at: https://www.ipcc.ch/sr15/.

3 Trk, F. (2016). From Green Criminology till Environmental Victimisation: A Short
Glossary and Taxonomic Summarym. In: Finszter, G., Kohalmi, L., Vegh, Z. (editor). Leav-
ing a better world behind... Studies in honor of Professor Ldaszlo Korinek. Pécs, Hungary,
University of Pécs AJK, Department of Criminal Law, 654, 337-352, 16.
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The consequences of all of the above include global warming, extinction
of species, and environmental pollution.

Green criminology focuses on crimes against the environment and
damage to ecosystems. The relationship between people and nature is increas-
ingly becoming a subject of public debate. The global destruction of ancient
rainforests, mass extinction of numerous animal species, and pollution of
the Earth’s atmosphere, surface, and waters severely impact human lives and
threaten our existence and safety. In addition, the growing global scarcity of
natural resources is increasingly attracting transnational criminal organiza-
tions. The increase in environmental crime at an annual rate of 5-7 % shows
just how important it is to acknowledge the degree of criminal group involve-
ment in environmental crime.*

As South (1998) noted, there is what can loosely be called a green
“perspective”. The foundations of this perspective usually include issues of
environmental importance, such as environmental concerns, social justice,
environmental awareness, the destructive nature of global capitalism, the role
of the national (as well as regional and global) regulatory bodies, as well as
inequality and discrimination related to class, gender, race and non-human
beings. Similarly, Dybing states that

“..pollution and environmental damage know no national borders
or boundaries.”

Green criminology is not easy to categorize, given the many different
perspectives, such as theoretical and ideological approaches to the subject.
However, the bottom line® is incorporating green aspects into the science of
criminology.

“As criminologists, we are not only concerned about our discipline
continuing to ignore environmental issues, but also because of the fact
that, as a science, criminology is unable to grasp the importance of a more
serious study of environmental damage and the need for reorientation in a
way that is part of the solution to the great global environmental problems
we are facing.”

As a science, criminology primarily deals with concepts related to
the police and state-level institutions, as well as crime defined as such by

4 Uhm, D. P. van, Siegel, D. (2019). Green Criminology and Organized Crime. In:
Current problems of the penal law and criminology. Beck. Available at: https://www.re-
searchgate.net/publication/339145864 Green_Criminology and Organized Crime

> Dybing, S. S. (2019). Environmental Harm: Social Causes and Shifting Legislative
Dynamics. In: Ellefsen, R. Sollund, R., Larsen, G. (Eds). Eco-global Crimes: Contempo-
rary Problems and Future Challenges, Surrey, UK, 273-294. Available at: https://www.re-
searchgate.net/publication/287897843 Of Theory and Meaning in Green Criminology
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criminal legislation. However, Lynch and Stretesky emphasize that environ-
mental damage poses a severe threat to human survival and that crimes against
the environment, such as pollution, pose a significant threat to human life but
continue to be ignored by the system. Accordingly, green criminology goes
beyond street crime and interpersonal crime to include common sense.®

THE APPROACH TO GREEN CRIMINOLOGY
FROM THE PERSPECTIVE OF CRIMINAL LAW,
ECONOMICS, AND (ENVIRONMENTAL) SOCIOLOGY

Economic approach

Some scientists have attempted to explore the political economy of envi-
ronmental crime, i.e., “green crime””’ through the “treadmill of production’,
for which environmental sociology has developed various theories. This is
summarized very well by the ToP (treadmill of production) theory. Accord-
ing to this theoretical model, technological development (primarily driven by
the owners of the means of labor trying to increase their profits) synergisti-
cally drives the expansion of production and consumption. This process leads
to the need for greater production, as all sectors of society (the government,
organized labor, and private capital) depend on continuous economic growth
to solve problems such as unemployment caused by mechanization, which the
economic growth itself creates in the first place. The theorists of this model
claim that environmental problems cannot be solved in such a system because
growth places a substantial increase in demands on the environment through
the extraction of natural resources and pollution. Therefore, achieving the
sustainability of a healthy environment requires a radical restructuring of the
political economy and reducing its dependence on economic growth. In other
words, this theory illustrates how political economic forces, and production-
centered relations create an “ecological disorganization” in which humans
exclude nature and speed the transformation of nature into less desirable
forms that speed up environmental degradation. They turn natural resources

¢ Lynch, M. I., Stretesky, P. B. (2014). Exploring Green Criminology: Toward a
Green Revolution in Criminology. Ashgate

7 Stretesky P. B., Long, M. A., Lynch, M. J. (2014). The Treadmill of Crime: Politi-
cal Economy and Green Criminology. London and New York: Routledge.

8 Schnaiberg, A. (1980). The environment: From surplus to scarcity. New York: Ox-
ford University Press.
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into products during production, thus, polluting the environment and releas-
ing toxic waste that disrupts the ecosystems by reducing biodiversity, and
“destroys the integrity and reproductive network of nature.”

Criminal law

By the end of the 1970s, criminal offenses established for environ-
mental protection appeared regularly in the criminal legislation of individual
states, and criminal law protection became general, showing a specific diver-
sity. Despite slight conceptual differences in definitions, there is essentially a
unanimous agreement on the ecocide nature of the actions that are the subject
of research. Adverse effects occur in the ecosystem, which is fundementaly
important to understand because everyone is part of the destruction of the
environment, consciously or unconsciously. Modern man is both a polluter and
a victim of pollution (just think of the daily use of cars emitting greenhouse
gases or wearing cotton clothes, the production of which is one of the big-
gest polluters of clean water). Therefore, regardless of whether such behavior
is legal or illegal, the resulting damage remains the same.® Such actions are
mostly careless behaviors, the consequences of which are difficult to quan-
tify.!® Harmful effects are cumulative by nature, so it is often impossible to
precisely determine who and to what extent participated in their production.
These are usually actions that satisfy our daily needs or are financially moti-
vated, in which the resulting damage can be spatially and temporally separated
from the execution, making it difficult to define the victims of such actions.
Crimes against the environment can, thus, drasically differ, and measures for
suppressing and fighting against them are simultaneously culturally, socially,
and economically determined.!!

The criminal law aspect of environmental protection faces many diffi-
culties. On the one hand, criminal acts against the environment are most often
committed by global corporations and states. However, the legislative influ-
ence of these entities is fundamental. Thus, they have the power to determine
or influence which actions are considered legal, illegal or if they are even con-
sidered a crime in a given area. According to international experience, the key
to a government’s survival depends on the internal political situation. Within
the internal political situation, economic issues, which fundamentally affect

° Halsey, M. (1997). Environmental Crime: Towards an Eco-Human Rights Ap-
proach. Current Issues in Criminal Justice, Vol. 8, No. 3, 217-242.

10 K6halmi, L. (2010). Environmental protection in Hungarian criminal legislation.
Ph.D. thesis, Faculty of Law, University of Pécs, 119.

' Molnar, T. (2021). The importance and actualization of ‘green’ criminology. IUS-
TUM AEQUUM SALUTARE, 17: (2) 269-283, 15. https://ias.jak.ppke.hu/20212sz/13 Mol-
narT_TAS 2021 2.pdf
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the financial well-being of voters, are decisive. It is evident that, if a gov-
ernment finds itself in a dilemma about whether to improve the economic
situation at the expense of environmental protection or take the interests of
nature preservation into account and decide not to allow its pollution, it will
face a significant challenge. Putting all the blame solely on the political author-
ities wouldn’t be entirely ethical, as, faced with a similar situation, an ordinary
citizen would also be in a dilemma and probably even make a similar decision.
Therefore, in regard to the issue of criminal prosecution, countless questions
are raised at the level of legislation itself.

It raises the question of how much importance state law enforcement
agencies attach to crimes against nature, even with a legal obligation, and
how many physical and human resources they are willing to dedicate to this
issue, accordingly. This fundementally decides how many crimes the police
will detect and how many criminal reports they will order to be investigated
and looked into, that is, how effectively they will reveal the identity of the
perpetrators.'?* In this way, the public prosecutor’s office significantly influ-
ences both the management of crime prevention policies and the beliefs of
its employees. Of course, as a criminologist, I cannot deny that the threat of
a criminal sanction usually has little to no effect on deterring one from com-
mitting a crime, according to leading research. In most cases, the “small fish”
are not even familiar with the incriminations, while the “big fish” are driven
by the considerable extra profit they can make by damaging the environment.

Environmental sociology

From the environmental sociology perspective, we are all potential vic-
tims, as we all need food and air to survive. In a shared environment, we are
all equally vulnerable — rich or poor, old or young, black or white. An alterna-
tive analysis claims that the current social stratification is intensifying due to
the harmful effects on the environment. The poor bear the brunt of the damage
(mainly inflicted by the rich). According to the so-called “environmental
racism” theory, victims and perpetrators of harm are of different nationalities.
Similarly, women tend to suffer disproportionately more than men, while men
often play a more significant role in causing environmental problems.'* Will a
citizen, as a voter, support a government that treats environmental aspects as a

12 Vari, V. (2014). Efficient and effective law enforcement. Hungarian police, 13 (1),
87-97.

13 Gardonyi, G. (2016). Domestic results and possible directions for the development
of criminal technical field. Beliigyi Szemle Journal, 64 (7-8), 9-23.

4 Ulrich, B. (1992). Risk Society: Towards a New Modernity. London: Sage
Publications.
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priority when making decisions? This is probably the only solution for a more
promising future. We can contribute to

“..creating a culture in which certain business activities, methods, and prac-
tices will become culturally unacceptable, publicly shamed and frowned
upon, and avoided by all self-proclaimed ‘responsible’ organizations and
other parties involved.”!

We can make the dangers of various activities that are harmful to the
environment publicly known. Certain behaviors, habits, patterns of behavior,
and practices can be more visible and presented as indicators of individual,
corporate, and state social responsibility.

THE THREE “THEORETICAL DIRECTIONS” OF GREEN
CRIMINOLOGY WITH REGARD TO THE RELATION
BETWEEN MAN AND THE ENVIRONMENT

Environmental justice is a two-dimensional discourse centered around
humans, i.e., anthropocentric. On the one hand, it assesses the equality of
access and use of natural resources across social and cultural divisions. Who
benefits and profits from natural resources and why? On the other hand, the
question is what prevents people from sharing the environment equally? For
example, toxic waste dumping, chemical spills, industrial pollution, nuclear
testing, illegal fishing and wildlife hunting and contamination of drinking
water have adverse side effects that do not affect everyone equally.

Such injustices mainly affect indigenous peoples, ethnic minorities, the
poor, and often, women. On the other hand, environmental justice focuses on
the relationship or interaction between people and nature without prioritiz-
ing people.'®* When humans develop the environment for their material needs
(housing, agriculture, businesses, and consumption), environmental justice
insists that such activities should be evaluated in the context of potentially
inflicting harm/damage to other living things. This is often referred to as an
“ecocentric” view of human-nature interaction. Some might criticize this
perspective as lacking “realism” since political action is always done from a
human perspective. In other words, the reality of damage, existence, develop-
ment, progress, etc., is always defined and answered by humans. However,

'S Snider, L. (2010). Framing e-waste regulation: The obfuscating role of power.
Criminology &. Public Policy, 9 (3), 569-577..

16 White, R. (2008). Crimes Against Nature: Environmental Criminology and Eco-
logical Justice, Cullompton, Willan Publishing.
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environmental justice argues that an environment-centered (ecocentric) per-
spective that emphasizes the importance of both living and non-living things
(such as land, rocks, water, and air) provides valuable insights to guide future
economic and development decisions.!’

Species justice is a biocentric discourse that emphasizes the importance
of the rights of other animal species and the rest of non-human nature and
considers the responsibility man owes to other species as part of broader eco-
logical concerns. It is based on the claim that humans are not the only living
creatures with rights, nor are they superior. In other words, it states there is no
hierarchy of existence with man at the top and that all living things that exist
are equally important. Birne and South'® argue that ignoring other non-human
species in nature leads to inequality and denial of the value of those species.

Conversely, it can also be argued that existence or survival (and, indeed,
evolution itself) depends on one species consuming another. As White!
states, looking at and analyzing things from this perspective helps to critique
the types of legal protections currently in place. It allows us to question the
basis for creating and protecting rights. If rights are about ensuring health and
well-being while minimizing pain and suffering, then humans are not the only
species that experience such emotions.

GLOBALIZATION AND GLOBAL COMPANIES

The benefits and harms of globalization have been debated for decades.
Since the collapse of the Soviet Union and the unipolar world, globalization
has accelerated and expanded geographically. The new Roman Empire spread
the use of its language and currency widely. Global giants, mostly in American
hands, have gained unprecedented power and influence worldwide. In terms
of financial resources, their annual income exceeds the GDP of most coun-
tries. Because of their free trade agreements, they withdraw from national and
international jurisdictions. Their litigation cases are handled exclusively by
arbitration courts, which largely rule in favor of the interests of such com-
panies. Their lobbying is tangible in transnational organizations, the UN,
the European Union, the legislative bodies of the United States of America,
and other countries. By exposing politicians who go against their economic

17 Walters, R. (2010). Eco crime and genetically modified food. Routledge-Caven-
dish, 1st edition. Available at: https://www.researchgate.net/publication/43322915 Eco
Crime_and_Genetically Modified Food.

18 Beirne, P., South, N. (2007). Issues in Green Criminology. Willan Publishing.

1 White, R. (2008). Crimes Against Nature: Environmental Criminology and Eco-
logical Justice. Cullompton: Willan Publishing.
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interests, they are also exposed in a short time, ending their careers and, accord-
ing to some, even endangering their lives. In the US, they influence the election
of senators, mayors, sheriffs, prosecutors and even judges. For example, the
US gun lobby monitors all local and national political biddings. They assess
which candidate is more critical of gun ownership, then automatically support
the opposing candidate. They also represent a severe threat to the democratic
functioning of the state. Sarah Miller of the American Economic Freedom
Project has worked hard to bring the issue of tech company dominance into
mainstream thinking. Miller joined Joe Biden’s campaign team in 2021. Her
group also released a blueprint proposing Biden’s methodology for breaking
up big tech companies. After the election of Joe Biden, Miller became a presi-
dential adviser, which according to the internal political system, is most similar
to a ministerial appointment. However, it seems that this situation was only
conducive to silencing anti-globalist groups. As it turns out, the dismember-
ment of super-corporations is not on the agenda of the major political forces.
These global giants are responsible for international trade that causes endless
pollution, systematic deforestation, water pollution, and overfishing of seas and
oceans. Their power and influence are essentially unlimited, without any moral
or ecological aspects. For example, the ongoing dispute between the managers
of the Meta company and the European Commission speaks volumes about their
ability to represent their interests. The head of Meta considers himself and his
subordinates powerful enough to believe that he has the right to sell the data of
European users of his social media platforms to American companies, ignoring
the rules of the European General Data Protection Regulation (GDPR).2* When
the Commission reported this problem to him, he threatened to exclude Euro-
pean users from Facebook, Messenger, and Instagram. The debate is not over
yet, but it is an excellent example of global arrogance and power, i.e., that no
superior authority that can limit free action exists. Presumably, the same prin-
ciples apply to the issue of global corporations and environmental pollution.?!

“A significant part of organized crime and, more broadly, illegal acts
that belong to this circle, but are not threatened with punishment, remain
unsanctioned. Precisely because political and, in part, governmental power
have interests in those who actually cause harm and not in a thorough review
of risky behaviors that carry the possibility of causing harm.”?

2 GDPR General Data Protection Regulation. Available at: https://eur-lex.curopa.eu/
legal-content/HU/TXT/PDF/?uri=CELEX:32016R0679&from=EN

2 HVG: Because of this, Facebook is threatening to withdraw its services from Eu-
rope, 17. 2. 2022. Available at:https://hvg.hu/tudomany/20220217 facebook meta google
gdpr_adatvedelem_felhasznaloi adatok tovabbitasa

2 Irk, F. (2016). Green criminology: approach, focal points, trends. In: Gyorgy V.
(ed.): Criminological Studies, 53, 9-24.
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GREEN CRIMINOLOGY KEY TERMS AND CONCEPTS
Environmental criminology

Scientists dealing with this subject mainly analyze crimes within the
context of the environment regulated by criminal law, showcasing their charac-
teristics. However, this trend soon faced challenges. From the dogmatic point
of view of criminal law, it was difficult to understand what is precisely meant
by “damage” or “harm” caused in the case of environmental criminal offense.
It is possible that no one will even notice the damage or that a significant
amount of time passes between the harmful action and the resulting damage.
On the other hand, partly because of the time that has passed and partly due to
their high social status, financial power, and professional legal assistance, in
most cases, it is not possible to determine the specific identity of the perpetra-
tor of environmental crimes. Thirdly, the potential criminal proceedings also
face the challenge of limiting the range of victims of such crimes. Due to the
aforementioned issues, researchers dealing with this topic concluded that it is
necessary to abandon the paradigm of criminal prosecution, which is the back-
ground of criminology, and expand the spectrum of social values that should
be protected from a criminological point of view.

Green criminology

Green criminology is the study of broadly conceived harms and crimes
against a healthy environment, as well as environmental justice and injustice
from a criminological perspective.?

Within the green criminology framework, the concept of ecological
(environmental) harm/damage is explained in the following main points of
view: 1. Environmental justice (emphasis on the environment); 2. Ecological
justice (emphasis on people); and 3. Species justice (emphasis on animals).?*

2 South, N., Brisman, A., Beirne, A. (2012). 4 Guide to a green criminology, in:
South, N., Brisman, A. (eds.), 27-42, quoted by Itk Ferenc in Green criminology: ap-
proach, focal points, trends. Routledge, 7.

2 White, R., Heckenberg, D. (2014). Green Criminology. An introduction to the
study of environmental harm. London—New York: Routledge, Glossary, 298-303.
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Eco-global criminology

This term denotes an analytical framework that emphasizes ecology, sol-
idarity among world citizens and multinational capital. The essential emphasis
of eco-global criminology is on crimes against ecosystems, people and animals.
It is good to believe that eco-global criminology is part of critical criminology,
that is, a criminological trend that examines harm to people, animals and the
environment in the context of a critical global conflict perspective.?

Radical green criminology

Radical green criminology emphasizes that the primary perpetrator of
damage to nature is power and inequality between classes, races, ethnicities,
and genders. Since the perpetrators of acts against the environment are pri-
marily power holders, they usually have mechanisms to avoid responsibility.
These power elites responded to the emergence of environmental movements
by trying to control the discourse on the topic, defining what is green (product,
process) and what is not.

A critique of green criminology

Mark Halsey critiques “green” criminology, at least in terms of its efforts
so far, without disputing the existence of problems and the justification of
their prominence. According to Mark, the perception of the “greens” about
the values that should be protected, as well as a significant part of the analyses
and proposals in this context, is based on wrong assumptions and a wrong
concept. According to Halsey, supporters of this trend simply fail to recognize
that the order of nature is not what they want to protect. Integrity and stabil-
ity, for example, are by no means absolute characteristics of the world around
us because volcanoes, storms, and other natural manifestations, for example,
cause very significant changes, showing strong dynamics.?

The task of criminology and legislation is to cut ties with previous
schemes and define a concept of environmental damage and the values that
should be protected in a nuanced way. Reality (which implies the environment

% Larsen, G. (2012). The Most Serious Crime: Eco-genocide Concepts and Perspec-
tives in Eco-global Criminology. In: Ellefsen, R., Sollund, R., Larsen, G. (eds.): Eco-global
Crimes: Contemporary Problems and Future Challenges, Ashgate, 40.

26 Halsey, M. (2004). Against “green” criminology. The British Journal of Criminol-
ogy. Oxford University Press, No. 44, 833-853.
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and human behavior related to it) should examine the role of criminal legisla-
tion in environmental protection.?’

Prioritizing human rights

In the course of the development of green criminology and environmen-
tal crimes, criminal sciences often find themselves in a dilemma regarding the
interests of humans taking precedence over the interests of animals, plants,
or nature. Perhaps only the most radical animal advocates would question
the right of a human attacked by an animal to defend themselves and protect
their life by taking the animal’s life, even if it’s a representative of a protected,
endangered species. There is also a consensus that people have the right to
keep animals for food, then kill and eat them, except for endangered species.
The human right to use animals is gradually reduced if it no longer serves the
survival of humanity but only its enrichment. For example, let’s not forget
about animals being kept in terrible conditions simply for their fur.

Humanity is increasingly realizing that it is reducing the biodiversity
and functionality of the earth by increasing its population and living space,
narrowing the habitats of wild animals, and artificially keeping and cultivating
a small number of animal and plant species. It is also essential to point out that
by exterminating natural habitats, especially those in Africa, the habitats of
indigenous ethnic groups living in such places are also being eliminated.

What should we do about the crimes
against the environment and its perpetrators?

There is an ongoing debate about whether environmental crimes are best
dealt with through the criminal justice system or through civil or administra-
tive mechanisms. The difficulties that the criminal justice system faces when
investigating environmental crimes have already been addressed.

Various legal instruments are used to encourage and enforce the legal
obligation of citizens, companies and states to care for the environment:

1. Criminal law: an international movement that defines the duty of care
for nature as a criminal law issue has emerged

2. Disputes between litigants (individuals, associations and organiza-
tions) are settled by civil courts

3. Lawsuits by private individuals against states

27 Korinek, L. (2006). “Green” criminology: Criminology specialized criminology.
Gonczol K., Kerezsi K., Korinek L., Lévay M. (eds.). Law and economy manual. Budapest:
Complex
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4. Establishing ombudsmen and parliamentary committees for future gen-
erations in countries such as Hungary, Wales, Finland, Germany and Canada

5. Damage Service: involving the harm-doer in identifying the damage
caused, identifying the victims and redressing the damage, with the goal of
preventing and mitigating further damage to the environment %

The contribution of ordinary people
to the exploitation of the environment

In the previous chapters of the publication, we have emphasized the role
of states and large companies in causing environmental damage. Now, it’s time
to analyze whether the citizens of Western welfare states have a share in caus-
ing environmental damage.

Within the lifestyle generally desired by Westerners, people live in large
houses in the suburbs, heated and cooled to a comfortable temperature, use
gasoline cars for transportation, buy a lot of consumer goods, and consume
meat regularly.?’ This is often referred to as “ordinary damage.” By creating a
need to produce these goods, they contribute to the destruction of natural habi-
tats and animal life, the depletion of natural resources, and climate change by
polluting the air, water, and soil.

Animal agriculture that supports meat consumption is a major source
of deforestation, water pollution, and climate change. For example, the US is
responsible for 18 percent of greenhouse gas emissions while accounting for
only 5 percent of the world’s population.®® US citizens account for 32 percent
of global consumers. If everyone lived at the same level as the citizens of the
United States, the Earth would only be able to support 1.4 billion people. The
point is not centered around blaming the individuals for the damage they have

28 Wijdekop, F., Hoek, A. van (2019). Green Criminology and Restorative Justice:
natural allies?. In: Environmental Justice Restoring the future Towards a restorative en-
vironmental justice praxis. Biffi, E., Pali B. (eds.). European Forum for Restorative Jus-
tice, Leuven, Belgium 18-26. Available at: http:/files.harmonywithnatureun.org/uploads/
upload888.pdf

* Major, R., Tihanyi, M., Kovacs, S., Vajda, A. (2014). Unapredenje subjektivnog
oseéaja sigurnosti gradskog stanovnistva: BELUGYI SZEMLE: Professional scientific
Journal of the Ministry of Interior Affairs (2010-) 62:5, 98—133, 36 (2014)

3% Gossard, M. H., York, R. (2003). Social Structural Influences on Meat Consump-
tion, Human Ecology Review, 10 (1): 1-9; Stehfest, E., Bouwman, L., Vuuren, D. van,
Elzen, M. den, Eickhout, B., Kabat, P. (2009). Climate Benefits of Changing Diet. Climatic
Change, 95, 83—102.
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done. The goal is to raise their awareness of the damage they cause and entice
them to participate in reducing this damage.’!

CONCLUSION

Perhaps many think that shoemakers should go back to their workshops,
and that criminologists should go back to dealing with crimes against life and
limb, property, public order and peace, because that is what they “know best”.
However, this is simply not possible. The green idea has entered the “blood
stream” of criminology and criminologists worldwide. Thematic conferences
are organized and thematic publications are published all over the world. It
is probably inevitable that all sciences will have to put their knowledge at
the service of the “green thought”. Hence, there may be a chance that, in the
future, there will still be people left on Earth to think about anything at all.
However, so far, it appears that profit is winning the battle against environ-
mentalism — the annual temperature rise of apporximately 2 degrees Celsius,
which has been referred to as the “limit of global warming beyond which there
is no return” for decades, was almost reached in 2008, when the global tem-
perature rose by 1.5 degrees.
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SAZETAK: Predmet ovog rada je medunarodni pravni i poli-
ticki okvir prava na vodu i relevantna regulativa u Republici Srbiji,
a fokus je na odgovornosti drzave za upravljanje vodama u skladu
sa ostvarivanjem opsteg dobra. PolaziSte rada je stav da je pristup
vodi ljudsko pravo, te da vodama moze da upravlja jedino drzava i
isklju¢ivo u opStem interesu.

Prvi odeljak razmatra rizike marketizacije, privatizacije i
komodifikacije voda po ostvarenje prava na vodu i zatitu ovog vi-
talnog prirodnog i strateSkog bogatstva. U drugom delu se sumiraju
aktivnosti Ujedinjenih nacija vezane za priznavanje prava na vodu
kao osnovnog ljudskog prava i obaveze drzava u ovoj oblasti. U tre-
¢em odeljku se normativni 1 strateski okvir Republike Srbije u ovoj
oblasti analizira iz perspektive prava na vodu i odgovornog upra-
vljanja drzave. Ukazuje se na nedostatke u pogledu usaglasenosti
sa medunarodnim standardima ljudskih prava i rizike koje sada-
$nja regulativa moze da proizvede na stanovnistvo, vodne resurse
i drzavu. Nisu predvideni efikasni instrumenti za zastitu voda od
zagadivanja, kao 1 od njene komodifikacije i marketizacije, a priva-
tizacija voda i javnih preduzeca u ovoj oblasti ugrozava suverenost
drzave nad svojim prirodnim bogatstvima. Cilj rada je da ukaze

" mirjana.dok@gmail.com, nau¢na saradnica na Institutu drustvenih nauka.

" Rad je napisan u okviru Programa istrazivanja Instituta drustvenih nauka za 2022.
godinu koji podrzava Ministarstvo prosvete, nauke i tehnoloSkog razvoja Republike Srbije
Rad je primljen 19. 9. 2022, a prihvacen je za objavljivanje 30. 11. 2022. godine.
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na znacaj uspostavljanja nacionalne regulative koja ¢e obezbediti
suvereno i odgovorno upravljanje nad vodnim resursima i zasti-
tu prava na vodu.

Kljucne reci: ljudsko pravo na vodu, marketizacija vode, ko-
modifikacija vode, privatizacija javnih preduzeéa, ekocid, trgovanje
vodom, fjucersi, javno-privatno vlasnistvo, koncesije

UVOD

Bez vode, kao ni bez vazduha, nema zivota. Uprkos ovoj nepobitnoj
¢injenici, sve drzave sveta, bez obzira na stepen ekonomske razvijenosti,
suoCavaju se sa problemima zbog zagadivanja izvorista, vodotokova, mora,
reka i drugih vodnih resursa, $to neposredno ugrozava ekosisteme i zdravlje
i zivote ljudi i drugih zivih bi¢a. Prema podacima Ujedinjenih nacija (UN)
iz 2020. godine o realizaciji Cilja odrzivog razvoja br. 6 koji se odnosi na
odrzivo upravljanje vodnim resursima, Cetvrtina svetske populacije nema pri-
stupa bezbednoj pijacoj vodi, a skoro polovina nije u mogucnosti da koristi
sanitarni sistem.! U Evropi milion ljudi nema pristup vodi, a osam miliona
nema sanitarije.> Od ukupnog broja vodnih tela koja se nadziru, 28 % nemaju
dobar kvalitet vode, a svega 56 % otpadnih voda iz domacinstva i industrije
se bezbedno pre¢is¢ava.’ Nivo eksploatacije vode, odnosno udeo ukupno
zahvacenih vodnih resursa u ukupno raspolozivim vodnim resursima na glo-
balnom nivou iznosi 17 %, a udeo integrisanog upravljanja vodnim resursima
iznosi 54 %.*

Kvalitet vode se kontinuirano pogorSava zbog neodgovornog odnosa
vlada i industrije prema ovom prirodnom bogatstvu zbog ¢ega je ugrozena
dostupnost vode u buduénosti. Podaci ukazuju na udaljavanje od cilja koji se
odnosi na obezbedivanje odrzive eksploatacije vode i snabdevanje slatkom
vodom kao odgovor na nestasicu vode i povecanje populacije Sirom sveta koja
se suocava sa ovim problemom. Nestasica vode ugrozava ne samo ekonomski
i socijalni razvoj, ve¢ mozZe da bude katalizator oruzanih konflikata i ratova.’

! United Nations. UN Water SDG 6 Dana Portal. Sustainable Development Goal 6
on water and sanitation. Global Status. Preuzeto 15. 10. 2021. sa https://www.sdg6data.org/

2 Right2Water. Preuzeto 10. 10. 2021. sa https://right2water.eu

3 United Nations. Op. cit.

* Ibid.

5 United Nations University (2011). Former National Leaders: Water a Global Se-
curity Issue. Preuzeto 10. 9. 2022. sa https://unu.edu/media-relations/releases/water-calle-
d-a-global-security-issue.html
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U poslednjih pedeset godina zabelezeno je 507 medunarodnih sukoba vezanih
za vodu, od ¢ega su 20 bili oruzani konflikti.®

Voda je postala strateski resurs XXI veka, kao $to je to bila nafta u
prethodnom veku. NestaSica ovog vitalnog prirodnog resursa pokrenula je i
trgovanje vodom na berzi (eng. water futures market). Ops$tu dostupnost ovog
vitalno vaznog resursa ugrozavaju i sistematska krada, eksploatacija, pri-
vatizacija i marketizacija voda od strane multinacionalnih korporacija. Ova
problematika je u fokusu mnogih medunarodnih instrumenata ljudskih prava,
ukljucujuéi Rezoluciju Saveta Ujedinjenih nacija za ljudska prava 7/22. Gene-
ralna skupstina UN je Rezolucijom od 26. jula 2022. godine proglasila pristup
¢istoj, zdravoj 1 odrzivoj zivotnoj sredini ljudskim pravom.

Republika Srbija je bogata vodnim resursima, no izvestaj Republicke
agencije za zaStitu zZivotne sredine o statusu povrSinskih voda zabrinjava u
pogledu njihovih kvaliteta.” Monitoring povrSinskih voda je pokazao da se
svega 3 % nalazi u dobrom ekoloSkom statusu; najveéi broj tela ima umeren
ekoloski status (20 %), slab status je utvrden kod 19 %, a lo$ ekoloski status
kod 10 % vodnih tela.® Rezultati hemijskog statusa su pokazali da 16 % vodnih
tela nema dobar hemijski status. Skoro 20 % stanovnistva u Srbiji nije priklju-
¢eno na javne sisteme vodosnabdevanja.” Pokazatelji kvaliteta kontrole vode
za pice su ukazali na fizicko-hemijsku i mikrobiolo§ku neispravnost na polo-
vini kontrolisanih centralnih vodovodnih sistema. U 2021. godini bilo je svega
69,1 % ispravnih javnih vodovoda gradskih naselja.'” Jedna od najosetljivi-
jih drustvenih grupa, stanovni$tvo u romskim naseljima, koristi poboljsane
izvore vode za pice (98 %), 78 % koristi vodu iz vodovoda koja je dovedena
do stana ili kuce, a 86 % koristi osnovne sanitarne usluge.'' Prema rezultatima

¢ Kouzminov, A. (2018). Water as a Strategic Resource and Political Influence in the
Modern World. The 26th International Forum ’Laying the Foundation for a More Humane
Future — Mut zur Ethik’. Zurich/Sirnach, Switzerland, 31 August — 2 September 2018, 2.

7 Cado, S. et al. (2021). Status povrsinskih voda Srbije — period 2017-2019. Beo-
grad: Agencija za zastitu zivotne sredine, Ministarstvo zastite zivotne sredine Republike
Srbije. Preuzeto 10. 9. 2022. sa http://www.sepa.gov.rs/download/VodeSrbije/StatusPovr-
sinskihVoda2017 2019.pdf

8 Ibid., 95.

° Strategija upravljanja vodama Ha teritoriji Republike Srbije do 2034. godine (S/u-
zbeni glasnik RS, br. 3/2017), 48.

10 Kuexesuh, T. (2022). Uzsewiniaj o 30pascitieenoj uciipagnociiu éode 3a iulie
JjasHux 6000600a u 600nux oojexaiia y Peityonuyu Cpouju 3a 2021. Zooumny. beorpan:
WucrutyT 3a jaBHO 3apasise Cpbuje ,,[ip Munan Josanosuh baryt*, 22.

' Kuzmanov, L., Markovié, J. (2021). PoloZaj osetljivih grupa u procesu pristupanja
Republike Srbije Evropskoj uniji. Beograd: Tim za socijalno ukljucivanje i smanjenje siro-
mastva Vlade Republike Srbije, 6.
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istrazivanja u civilnom sektoru iz 2022. godine procenjuje se da oko milion
ljudi trajno ili privremeno nema pristup vodi za pice.'

Predmet ovog rada je medunarodni pravni i politicki okvir prava na vodu
i relevantna regulativa u Republici Srbiji, a fokus je na odgovornosti drzave za
upravljanje vodama u skladu sa ostvarivanjem opsSteg dobra. Polaziste rada je
stav da je pristup vodi ljudsko pravo, te da vodama moze da upravlja jedino
drzava i isklju€ivo u opStem interesu. Rad se sastoji od tri dela. Prvi odeljak
razmatra problematiku tretiranja vode kao robe, §to je postala ucestala praksa
korporacija i vlada Sirom sveta, kao i odgovor pojedinih drzava na marketiza-
ciju i privatizaciju vode. U drugom delu se predstavljaju klju¢ni instrumenti
Ujedinjenih nacija i Evropske unije u ovoj oblasti. U treCem odeljku se norma-
tivni i strateski okvir Republike Srbije u ovoj oblasti analizira iz perspektive
prava na vodu i odgovornog upravljanja drzave ovim prirodnim bogatstvom.
U zavr$nim razmatranjima se sumiraju sporna pitanja i zakljucuje da drzava
ima primarnu obavezu da obezbedi svojim gradanima progresivnu i punu rea-
lizaciju prava na vodu. U ovom delu se predstavljaju i konkretne preporuke
za unapredenje relevantnog pravnog okvira u Republici Srbiji. Cilj rada je da
ukaze na znacaj uspostavljanja nacionalne regulative koja ¢e obezbediti suve-
renost 1 odgovorno upravljanje nad vodnim resursima radi zdravlja i Zivota
ljudi i zastite zivotne sredine.

VODA - PRAVO ILI ROBA?

Berzansko poslovanje na Wall Street-u u decembru 2020. godine obe-
lezilo je prvo trgovanje vodom (eng. water futures market) na berzi. Najveca
svetska berza derivata pokrenula je trgovanje u vezi sa kalifornijskim trzi-
Stem vode vredno viSe od milijardu dolara."”® Voda se nasla na berzi kao roba
u vidu finansijskog instrumenta nazvanog fjucers (eng. futures), a njena cena
varira poput cene zlata, nafte ili pSenice. Ideja o trgovini vodom nastala je
zbog njene nestaSice u Kaliforniji, uz obrazloZenje da ¢e sluziti kao zaStita
najvecih potrosaca vode od porasta cena i kao pokazatelj za investitore Sirom
sveta, te da ¢e se zahvaljujuéi fjuCersima smanyjiti rizik za poljoprivrednike

12 Todorovi¢, I. (2022). Ko u Srbiji prvi dograbi vodu, taj ima primat u njenom kori-
$¢enju. Balkan Green Energy News, 5. septembar. Preuzeto 15. 9. 2022. sa https://balkangre-
enenergynews.com/rs/ko-u-srbiji-prvi-dograbi-vodu-taj-ima-primat-u-njenom-koriscenju/

13 Chipman, K. (2020). California Water Futures Begin Trading Amid Fear of Scar-
city. Bloomberg. December 6. Preuzeto 1. 11. 2021. sa https://www.bloomberg.com/news/
articles/2020-12-06/water-futures-to-start-trading-amid-growing-fears-of-scarcity
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i gradove u slucaju nestaSice vode.'* Ovo je predstavljeno kao pilot proje-
kat koji ¢e pokazati §ta je trend, no vrlo je moguce da ¢e se vodom redovno
trgovati u buducnosti. Specijalni izvestilac za vodu i ljudska prava reagovao
je izraZzavanjem zabrinutosti, jer ¢e pojava vode na berzi povuéi berzanske i
finansijske spekulacije finansijera da po¢nu da trguju vodom kao bilo kojom
drugom robom, poput zlata i nafte.'” Za razliku od ovih proizvoda, voda se ne
moze tretirati kao roba, jer je javno dobro i pripada svakome. Pored toga, za
razliku od nafte za koju se mogu na¢i alternativni izvori (prirodni gas, nukle-
arna, solarna energija i dr.), voda nema zamenu.

Dok korporacije i drugi zagovornici trgovine vodom fjucersima smatraju
da je ekonomski opravdana, mnogi autori upozoravaju da je marketizacija vode
opasna trgovina nasom buduc¢no$¢u.'® Treba imati u vidu da je trgovanje na
berzi samo prividno slobodno, jer sagledavanje Sireg konteksta u kojem se ono
desava izbacuje na povrSinu preovladujuéi uticaj transnacionalnog finansijskog
kapitala, medunarodnih finansijskih institucija, korporacija i najmo¢nijih vlada.
Ogroman uticaj korporacija u ovom sektoru ogleda se i u zakonima u mnogim
drzavama koji favorizuju interese privatnih investitora, dozvoljavaju zagadiva-
nje vodotokova i vodnih resursa i ugrozavaju njen kvalitet. Nalazi istrazivanja
ukazuju da se mnoge vlade neodgovorno odnose prema ovom vitalnom pri-
rodnom dobru ne samo zbog neznanja, nekompetentnosti ili koruptivnosti,
vec 1 zbog toga Sto ga tretiraju kao ekonomski resurs kojim Zzele privucéi strane
investitore i kreditore radi podsticanja ekonomskog rasta.'” Zanemaruju da krat-
koro¢ni pozitivni efekti na privredu mogu imati nesagledive dugoro¢ne Stetne
posledice po ljude i zivotnu sredinu. Ovu tvrdnju su argumentovali mnogi
istrazivaci, ukljucuju¢i Mod Barlou (Maude Barlow),'® Patrika Bonda (Patrick

4 SEEbiz (2020). Na Wall Streetu pocelo trgovanje vodom. SEEbiz, 9. decembar.
Preuzeto 1. 11. 2021. sa https://www.seebiz.eu/trzista/na-wall-streetu-pocelo-trgovanje
-vodom/247054

15 United Nations Humani Rights Office of the High Commissioner (2020). Wa-
ter: Futures market invites speculators, challenges basic human rights — UN expert. De-
cember 11. Preuzeto 1. 11. 2021. sa https://www.ohchr.org/en/press-releases/2020/12/
water-futures-market-invites-speculators-challenges-basic-human-rights-un

16 Tgra re€i, s obzirom da future u prevodu zna¢i buducénost. Brisman, A. et al.
(2020). The politics of water rights: Scarcity, sovereignty and security. Water, Governance,
and Crime Issues. Springer, Cham, 17-29.

17 Ascher, W. (2000). Understanding Why Governments in Developing Countries
Waste Natural Resources. Environment, 42 (2): 8.

18 Barlow, M. (2002). Commodification of water-the wrong prescription. Water Sci-
ence and Technology, 43 (4), 79—84; Barlow, M., Clarke, T. (2002). Who owns water?. The
Nation, 2 (9), 11-14.
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Bond)," Karen Baker (Karen Bakker),” Danijela DZafija (Daniel Jaffee),*' Bilera
(Bieler) i Dzordana (Jordan),?? Veljkovica,” Kia (Keough) i Jangsteda (Young-
stedt).* Mnogi autori zagovaraju da se pristup vodi definise i §titi kao osnovno
ljudsko pravo.? Znacaj zastite ljudskog prava na vodu se mora posmatrati kroz
prizmu ¢injenice da je voda nezamenljivo dobro nuzno za ljudski zivot, te je
stoga i nuzan preduslov ostvarivanja drugih ljudskih prava.?

Pojedini autori smatraju da se neodgovorno upravljanje vodama moze
definisati kao vid ekocida i zelene kriminologije.?’” Kriminolozi su poceli da
ispituju vezu izmedu genocida i ekocida, odnosno medupovezanost unista-
vanja ekosistema i ljudi i ustanovili da ova pojava odrazava karakteristike

1 Bond, P. (2010). Water, health, and the commodification debate. Review of Radi-
cal Political Economics, 42.4, 445-464; Bond, P. (2008). Macrodynamics of globalisation,
uneven urban development and the commodification of water. Law, Social Justice and Glo-
bal Development Journal, 1-14; Bond, P. (2004). Water commodification and decommodi-
fication narratives: pricing and policy debates from Johannesburg to Kyoto to Cancun and
back. Capitalism Nature Socialism, 15 (1), 7-25.

20 Bakker, K. (2014). The business of water: Market environmentalism in the water
sector. Annual Review of Environment and Resources, 39, 469-494.

2l Jaffee, D. (2020). Enclosing Water: Privatization, Commodification, and Access.
U: Legun, K., Keller, J., Bell, M. and Carolan M. (eds.) (2020). The Cambridge Handbook
of Environmental Sociology, (vol. 2). Cambridge: Cambridge University Press, 303-323.

22 Bieler, A., Jordan, J. (2018). Commodification and ’the commons’: The politics
of privatising public water in Greece and Portugal during the Eurozone crisis. European
Journal of International Relations, 24 (4), 934-957.

2 Veljkovi¢, N. (2018). Voda za pice i ljudsko pravo: javno dobro ili roba?. Zbornik
radova Medunarodna konferencija Vodovodni i kanalizacioni sistemi. Pale, 1-18.

2 Keough, S. B., Youngstedt, S. M. (2019). Water, life, and profit: fluid economies
and cultures of Niamey, Niger. New York: Berghahn Books.

% Sarvan, D. (2017). Ljudsko pravo na vodu u hrvatskom zakonodavstvu — de lege
lata 1 de lege ferenda. Fondacija Centar za javno pravo, 1-15; Veljkovi¢, N., Petrovi¢, Z.,
Soti¢, A., Hero-Gon, M. (2018). Voda za picée i ljudsko pravo: dezinformacije i poverenje
potroSaca. Voda i sanitarna tehnika, 48 (3—4), 37-48; Mc Adam, K. C. (2003). The Human
Right to Water — Market Allocations and Subsistence in a World of Scarcity. The Interdisci-
plinary Journal of Study Abroad, 59-85; Fiechter-Widemann, E. (2017). The Human Right
to Water: Justice... Or Sham? : The Legal, Philosophical, and Theological Background of
the New Human Right to Water. Eugene, Oregon: Pickwick Publications; Bogdanovié, S.,
Jovovi¢, A. (2013). Ljudsko pravo na vodu i sanitaciju. Pravo — teorija i praksa, 1-3, 14-27.

26 Mladenov, M., Milojevi¢, G. (2019). Ljudsko pravo na vodu sa posebnim osvrtom
na praksu Evropskog suda za ljudska prava. Strani pravni zivot, 63 (2), 117.

27 Lorenzo, N. (2014). Green Criminology, Victimitzacio6 Mediambiental i Social
Harm. El Cas d’Huelva (Espanya). Critica penal y poder: una publicacion del Observatorio
del Sistema Penal y los Derechos Humanos; no. 7, 5-34; Johnson, H., South, N., Walters,
R. (2016). The Commodification and Exploitation of Fresh Water: Property, Human Rights
and Green Criminology. International Journal of Law, Crime and Justice, 44 (March),
146-62.
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drzavno-korporativnog kriminala.”® Prema ovim autorima, brojni savremeni
genocidi su sprovedeni putem ekocida i naporima korporacija da obezbede
sirovine neophodne za nezaustavljivu kapitalisticku proizvodnu traku. Otuda
se pojavila inicijativa koju podrzavaju druStveni pokreti Sirom sveta da ekocid
bude ukljuc¢en kao medunarodni zlo¢in u Rimskom statutu Medunarodnog
kriviénog suda.”® Time bi se omogucilo uspostavljanje li¢ne i kriviéne odgo-
vornosti pojedinaca za uniStavanje prirode ili donoSenje odluka kojima se
nanosi ozbiljna Steta zivotnoj okolini. Zagovornici ove ideje smatraju da bi
kriviéna odgovornost imala viSe uticaja na smanjivanje zagadenja prirode od
podnosenja tuzbi protiv korporacija, koje po pravilu ve¢ unapred imaju predvi-
dene budzete za pokri¢e sudskih troskova.

Pored marketizacije i zagadivanja voda, poguban uticaj na stanje voda
u svetu posledica je privatizacije vodozahvata, javnih sluzbi i vodno-komu-
nalnih usluga. U vecini slucajeva privatizacija u ovoj oblasti se predstavlja
i uvodi kao deo paketa oStrih mera Stednje budZeta zbog zaduZenosti drzave
i opravdava obrazlozenjem da ¢e se time ostvariti dodatni prihodi kojima se
moze otplacivati dug, povecati kvalitet pijace vode i unaprediti usluge vodo-
snabdevanja. U praksi, svuda gde je sprovedena, privatizacija u ovoj oblasti
je rezultirala porastom cena, smanjivanjem kvaliteta usluga i voda, daljom
komercijalizacijom usluga 1 isklju¢ivanjem gradana u participaciji u odluciva-
nju o svojim nacionalnim prirodnim bogatstvima i resursima.’* Komodifikacija
vode dovodi do toga da pristup vodi za pi¢e imaju samo oni koji mogu da je

2 Lynch, M. J., Fegadel, A., Long, M. A. (2021). Green Criminology and State-
-Corporate Crime: The Ecocide-Genocide Nexus with Examples from Nigeria. Journal of
Genocide Research, 23 (2), 236-56.

¥ Stop Ecocide International. Making Ecocide a Crie. Preuzeto 2. 9. 2022. sa https://
www.stopecocide earth/ making-ecocide-a-crime

% Hermann, Ch. (2014). Komodifikacija: posljedice i alternative — Pouke iz priva-
tizacije javnih sluzbi u Evropi. Pravo na grad. Preuzeto 15. 10. 2021. sa http://pravona-
grad.org/komodifikacija-posljedice-i-alternative; Gaffney, M. (2016). Nature, Economy,
and Equity: Sacred Water, Profane Markets. American Journal of Economics & Sociology,
75 (5), 1064-1231; Gudelj, 1., Runko Luttenberber, L., Senta Mari¢, A. (2015). Posljedice
kojima rezultira privatizacija vodno-komunalnih usluga, 6. Hrvatska konferencija o voda-
ma s medunarodnim sudjelovanjem, Hrvatske vode na investicijskom valu. Preuzeto 10.
10. 2021. sa https://www.researchgate.net/publication/279528754 Consequences_resul-
ting from_privatization_of water-utility services Posljedice kojima rezultira_privatiza-
cija_vodno-komunalnih usluga; Jaffee, D. (2020). Enclosing Water: Privatization, Commo-
dification, and Access., 303-323, u: Legun, K., Keller, J., Bell, M., Carolan, M. (eds.), The
Cambridge Handbook of Environmental Sociology, vol. 2. Cambridge: Cambridge Univer-
sity Press; Bond, P. (2008). Macrodynamics of Globalisation, Uneven Urban Development
and the Commodification of Water. Law, Social Justice & Global Development Journal,
1-14; Gleick, P. H., Wolf, G., Chalecki, E. L., Reyes, R. (2002). New Economy of Water —
The Risks and Benefits of Globalization and Privatization of Fresh Water. Oakland: Pacific
Institute for Studies in Development, Environment, and Security; McAdam, K. C. (2003).
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plate, Sto je eti¢ki neodrzivo s obzirom da je u pitanju resurs bez kojeg nema
zivota. U cilju zastite od korporativnog uticaja i spre¢avanja komodifikacije
voda, sve je vise drzava koje su svojim ustavom zajemcile zastitu voda kao
ljudskog prava i kojima moze da upravlja jedino drzava i isklju¢ivo u opStem
interesu (Ekvador, Egipat, Bolivija, Juznoafricka Republika, Urugvaj i dr.).

U svom izvestaju o ljudskim pravima i privatizaciji voda i sanitetskih
usluga od 20. jula 2020. godine, Leo Heler (Léo Heller), Specijalni izvestilac o
ljudskom pravu na pijacu vodu 1 sanitarije, identifikovao je tri klju¢na faktora
vezana za privatizaciju ovih usluga: maksimalizacija profita, uspostavljanje
monopola nad uslugama i neravnoteza mo¢i.*! Identifikovao je i razli¢ite rizike
koje proizvodi privatizacija voda i usluga, koje ukljucuju pogorsanje usluga,
nepristupacnost i nemoguénost pristupa uslugama, zanemarivanje odrZivo-
sti, nedostatak odgovornosti i rast neravnopravnosti. Ovakve Stetne prakse su
podstakle napore Ujedinjenih nacija da razrade instrumente radi zastite prava
ljudi na vodu.

MEDUNARODNI PRAVNI I POLITICKI OKVIR
PRAVA NA VODU

Regulativa na nivou Ujedinjenih nacija

Ujedinjene nacije (UN) su prvi put priznale vodu kao pravo na posebnoj
konferenciji o ovoj temi 1977. godine. Konferencija je zakljuena usvajanjem
Akcionog plana u kome je naglaseno da

»-..svi ljudi, bez obzira na razlike u ekonomskim i socijalnim uslovima u
kojima zive, imaju pravo na pristup pijacoj vodi u kvantitetu i kvalitetu koji
odgovara njihovim osnovnim potrebama.*3

Ovaj stav je dopunjen antidiskriminacionom odredbom koja je ukljucena
u Konvenciju o eliminaciji svih oblika diskriminacije Zena koja se pripremala
u to vreme i koja je usvojena 1979. godine. Prema ¢l. 14(2)(h) ove Konven-
cije, drzave potpisnice imaju obavezu da preduzimaju mere radi obezbedenja

The Human Right to Water — Market Allocations and Subsistence in a World of Scarcity.
The Interdisciplinary Journal of Study Abroad, 59-85.

31 United Nations General Assembly. Human rights and the privatization of water and
sanitation services, Report of the Special Rapporteur on the human rights to safe drinking
water and sanitation, Léo Heller, of 21 July 2020, A/75/208.

32 United Nations Department of Economic and Social Affairs. The Human Right to
Water and Sanitation. Preuzeto 10. 10. 2021. sa https://www.un.org/waterforlifedecade/pdf/
human_right to water and sanitation milestones.pdf
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da Zene i muskarci imaju ravnopravan pristup i pijacoj vodi i sanitarnoj infra-
strukturi.* Sliéna odredba je uklju¢ena i u Konvenciju o pravima deteta.**

Na Medunarodnoj konferenciji o vodi i odrZivom razvoju odrzanoj
januara 1992. godine u Dablinu (Irska) drzave ucCesnice su usvojile osnovne
principe kojima bi trebalo da se rukovode radi obezbedenja prava na vodu.*® Ti
principi su sledeci:

1. sveza voda je kljucni i ranjivi resurs neophodan za odrzavanje zivota,
razvoja i zivotne okoline. Stoga efikasno upravljanje vodenim resursima
zahteva holisticki pristup uz povezivanje drustvenog i ekonomskog razvoja sa
zaStitom prirodnih ekosistema;

2. upravljanje vodama treba da bude zasnovano na participativhom prin-
cipu i da ukljuci korisnike, planere i donosioce odluka na svim nivoima. Ovo
podrazumeva podizanje svesti o znacaju vode medu donosiocima odluka i u
javnosti. Odluke se donose uz javne konsultacije i ukljuc¢enje svih korisnika u
planiranje i primenu projekata vezanih za vode;

3. zene imaju centralnu ulogu u obezbedivanju, upravljanju i ocuvanju
voda. Njihova specifi¢na uloga kao korisnica voda i zastitnica zdrave Zivotne
sredine se retko odrazava u institucionalnim aranZmanima o razvoju i upra-
vljanju vodenim resursima, te je potrebno da se ukljuce u donosenje odluka u
ovoj oblasti;

4. s obzirom da voda ima ekonomsku vrednost, bitno je da se pristup
¢istoj 1 zdravoj vodi i sanitarnoj infrastrukturi obezbedi uz priustivu cenu.

Navedeni principi usvojeni na Dablinskoj konferenciji potvrdeni su i na
Rio samitu UN o zivotnoj okolini i razvoju®*® koja je odrzana iste godine, na
Medunarodnoj konferenciji o stanovni§tvu i razvoju 1994. godine®” i Svetskom
samitu o odrzivom razvoju 2002. godine.*® Generalna skupstina UN je u svojoj
Rezoluciji 54/175 o pravu na razvoj potvrdila da puna realizacija ovog prava

3 UN General Assembly, Convention on the Elimination of All Forms of Discrimi-
nation Against Women, 18 December 1979, United Nations, Treaty Series, vol. 1249, 13.

3 UN General Assembly, Convention on the Rights of the Child, 20 November
1989. United Nations, Treaty Series, vol. 1577, 3, Article 24 (2).

351992 Dublin Statement on Water And Sustainable Development. Preuzeto 8. 1.
2022. sa: http://www.cawater-info.net/library/eng/l/dublin.pdf

3¢ United Nations Conference on Environment and Development, Rio de Janei-
ro, Brazil, 3—14 June 1992. Preuzeto 10. 5. 2022. sa https://www.un.org/en/conferences/
environment/rio1992

37 United Nations International Conference on Population and Development, Ca-
iro, Egypt, 5 September 1994. Preuzeto 10. 5. 2022. sa https://www.unfpa.org/events/
international-conference-population-and-development-icpd

3% World Summit on Sustainable Development, 26 August—4 September 2002, Jo-
hannesburg. Preuzeto 10. 5. 2022. sa https://www.un.org/en/conferences/environment/
johannesburg2002
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ukljucuje, izmedu ostalih, pravo na hranu i ¢istu vodu kao osnovna ljudska
prava ¢ije unapredenje predstavlja moralni imperativ i za nacionalne vlade i za
medunarodnu zajednicu.*

Kljuéni znacaj za ovu oblast ima Opsta preporuka br. 15 Komiteta UN za
ckonomska, socijalna i kulturna prava usvojena januara 2003. godine.*® Komi-
tet je usvojio stanoviste da pravo na odgovarajuéi standard zivljenja i pravo
na najvisi dostupni standard zdravlja, garantovani ¢l. 11. 1 12. Medunarodnog
pakta o ekonomskim, socijalnim i kulturnim pravima,*' uklju¢uju i pravo na
vodu, iako ono nije decidno navedeno u odredbama ovog Pakta. S obzirom na
to da je voda od osnovnog znacaja za prezivljavanje, ovo pravo je povezano
sa pravom na zivot i drugim pravima garantovanim Medunarodnom pove-
ljom ljudskih prava, jer je preduslov za realizaciju svih drugih ljudskih prava.
Ovo pravo je definisano kao pravo svakog na bezbednu, fizicki dostupnu i
pristupac¢nu vodu u dovoljnim koli¢inama za licnu i domacu upotrebu. Pored
koriS¢enja za licnu i kuénu upotrebu, voda je neophodna za razli¢ite namene,
od proizvodnje hrane (Sto je povezano sa pravom na odgovaraju¢u hranu) do
obezbedenja li¢ne higijene (5to je u vezi sa pravom na zdravlje). Voda je neop-
hodna i za obezbedenje sredstava za zivot (veza sa pravom na obezbedenje
sredstava za zivot putem rada) i ostvarivanje kulturnih praksi (veza sa pravom
na uce$cée u kulturnom Zivotu).

Pozivaju¢i se na svoju Opstu preporuku br. 3,2 koja potvrduje da
drzave ugovornice imaju osnovnu obavezu da obezbede zadovoljenje barem
minimuma nivoa svakog od prava sadrzanog u Medunarodnom paktu o eko-
nomskim, socijalnim i kulturnim pravima, Komitet je identifikovao sledece
minimalne osnovne obaveze drzava u pogledu prava na vodu:

a) obezbedenje pristupa minimalnoj koli¢ini vode neophodne za li¢nu i
domacu upotrebu radi sprecavanja bolesti,

b) obezbedenje prava na pristup vodi i vodnim postrojenjima ili uslu-
gama na nediskriminatornoj osnovi,

¢) obezbedenje fizickog pristupa vodnim postrojenjima ili uslugama koji
¢e osigurati dovoljnu koli¢inu bezbedne vode,

3 United Nations General Assembly Resolution A/RES/54/175 he Right to Develop-
ment, Article 12.

4 United Nations Committee on Economic, Social and Cultural Rights (CE-
SCR), General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant),
20 January 2003, E/C.12/2002/1

4 United Nations General Assembly, International Covenant on Economic, Social
and Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, 3.

42 United Nations Committee on Economic, Social and Cultural Rights (CESCR),
General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1, of the
Covenant), 14 December 1990, E/1991/23
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d) obezbedenje da licna sigurnost nece biti ugrozena prilikom fizickog
pristupa vodi,

e) obezbedenje pravi¢ne distribucije svih raspolozivih resursa i usluga,

f) usvajanje 1 primenu nacionalne strategije i akcionog plana u
ovoj oblasti,

g) nadziranje realizacije ovog prava,

h) usvajanje relativno jeftinih ciljanih programa radi zaStite ranjivih
grupa,

1) sprovodenje mera radi spre¢avanja i kontrole bolesti koje su povezane
sa vodom, ukljucujuéi pristup odgovarajuéim sanitarijama.

Opsta preporuka br. 15 isti¢e da pravo na vodu sadrzi odredene slobode:

1. pravo na obezbedenje pristupa raspolozivim vodnim resursima,

2. pravo na nesmetano koris¢enje, kao §to je pravo da se bude slobodan
od proizvoljnih iskljucenja ili kontaminacije vodnih resursa, i

3. pravo na sistem snabdevanja vodom koji ¢e obezbediti jednake
moguénosti ljudima da uzivaju pravo na vodu.

U ovoj Opstoj preporuci Komitet UN za ekonomska, socijalna i kul-
turna prava je naglasio da voda treba prvenstveno da se tretira kao socijalno
1 kulturno dobro, a ne kao ekonomska roba. Shodno ovome, drzave Clanice
UN treba da preduzimaju mere radi obezbedenja pristupacnosti, dostupnosti i
kvaliteta vode, ukljucujuéi fizicku i ekonomsku pristupacnost, nediskrimina-
ciju i pristup informacijama o svim pitanjima koja se odnose na vode. Treéi
odeljak Opste preporuke br. 15 nabraja duznosti drzava. Pravne obaveze uklju-
¢uju duznost preduzimanja svih mera radi pune realizacije ovog prava. Kao i
u pogledu svakog drugog ljudskog prava, specificne pravne obaveze drzava
ukljucuju obaveze da postuje, stiti 1 realizuje ovo pravo. Konkretno, u vezi sa
pravom na vodu te obaveze su sledece:

1. Obaveza da postuje zahteva od drzava da se uzdrze od bilo kakve
aktivnosti kojom mogu neposredno ili posredno ugroziti uzivanje prava na
vodu. Ova zabrana se odnosi na zabranu zagadivanja, ograni¢avanja ravno-
pravnog pristupa vodi, uni§tavanja vodnih resursa i infrastrukture itd.

2. Obaveza da stiti zahteva od drzava da se sprecavaju treca lica (poje-
dinci, grupe i korporacije) da na bilo koji na¢in ugroze uzivanje prava na vodu.
Tamo gde usluge vezane za vode, kao $to su vodozahvati, vodovodne mreZe i
pristup rekama, kontrolisu ili se vrSe od strane trecih lica, drzave moraju spre-
Citi uticaje kojima bi se moglo ugroziti pravo na vodu. U tom cilju drzave
treba da usvoje efikasni pravni okvir koji ukljucuje nezavisna nadzorna tela,
uceSce javnosti 1 sankcionisanje krSenja regulative.

3. Obaveza da realizuje ukljucuje obavezu usvajanja odgovarajuéih
pravnih, administrativnih, strateskih, budzetskih i drugih mera neophodnih za
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punu realizaciju prava na vodu. Duznost je drzava da obezbede pravnu zastitu
ovog prava, da usvajaju i primenjuju strategije i planove za punu realizaciju
ovog prava, sa naroCitim naglaskom na ruralna podrucja.

Opsta preporuka br. 15 Komiteta UN za ekonomska, socijalna i kul-
turna prava ukljucuje i medunarodne obaveze drzava ¢lanica UN. One moraju
postovati pravo na vodu i van svojih granica i u tom cilju ne smeju dozvoliti
da njihovi drzavljani i kompanije krSe ovo pravo u drugim zemljama. Zabra-
njeno je da se voda koristi kao instrument politickog ili ekonomskog pritiska.
Stavige, istaknuta je obaveza medunarodne saradnje u cilju obezbedenja prava
na vodu. Prilikom sklapanja medunarodnih sporazuma, drzave ugovornice
moraju voditi racuna da ti instrumenti ne¢e negativno uticati na realizaciju
prava na vodu. Sporazumi o liberalizaciji trgovine ne smeju da ugroze kapaci-
tet drzave da obezbedi punu realizaciju ovog prava. Ova obaveza se odnosi i
na medunarodne finansijske institucije.

Potkomisija Komisije UN za ljudska prava za unapredenje i zastitu ljud-
skih prava je 2005. godine usvojila Smernice za realizaciju prava na pijacu
vodu koje je pripremio Specijalni izvestilac El1 Hadi Gise (El Hadji Guissé).®
Cilj ovih Smernica je da pomognu vladama da formuliSu pravni i strateski
okvir za implementaciju prava na vodu. Klju¢ne komponente regulative treba
da budu sprecavanje diskriminacije u ostvarivanju ovog prava, pristupacna i
ravnopravna distribucija voda, poboljSanje pristupa pijacoj vodi i obezbedenje
njenog kvaliteta. Voda mora biti pristupacna svima, ukljucujuéi siromasne i
pripadnike drugih marginalizovanih grupa. S obzirom da niko ne moze biti
uskracen za minimalnu koli¢inu vode nuznu za pice i pristup sanitetsko-zdrav-
stvenim uslugama, drzava mora da subvencionise ove usluge ili da preduzme
druge mere kako bi svima obezbedila dostupnost vode. Pored toga, Smernice
ukazuju na potrebu obezbedenja prava ucesca svih gradana o pitanjima koja
se ticu voda 1 sanitetsko-zdravstvenih usluga, ukljucujuéi ucesce zena i drugih
ranjivih grupa. Zajednice imaju pravo da odrede kakve su im usluge vodo-
snabdevanja i kanalisanja potrebne. Svako ima pravo na ravnopravni pristup
potpunim i transparentnim informacijama koje se odnose na vode, sanitarno-
-zdravstvene usluge i Zivotnu sredinu.

I pored ovih brojnih aktivnosti UN vezanih za primenu i unapredenje
prava na vodu, svetska kriza ovog resursa se nije smanjivala, tako da je Gene-
ralna skupstina UN proglasila period 2005-2015. Medunarodnom dekadom za
akciju ,,Voda za zivot“.* Savet UN za ljudska prava je 2008. godine imenovao

4 United Nations Economic and Social Council. Commission on Human Rights. Su-
b-Commission on the Promotion and Protection of Human Rights. Realization of the right
to drinking water and sanitation. Report of the Special Rapporteur, El Hadji Guissé, 11 July
2005, E/CN.4/Sub.2/2005/25

# United Nations General Assembly Resolution A/RES/58/2017
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nezavisnog eksperta za pitanja obaveza drzava u pogledu ostvarivanja ovog
prava,® a 2011. godine ga je preimenovao u Specijalnog izvestioca o ljudskim
pravima na bezbednu pijacu vodu i sanitarije.* Njegova ovlas¢enja ukljucuju
sprovodenje tematskih istrazivanja, prikupljanje dobrih praksi i terenske misije
drzavama ¢lanicama UN radi sagledavanja stanja prava na vodu.’

Prvi medunarodni instrument koji priznaje pravo na bezbednu i Cistu
pijacu vodu i sanitaciju kao ljudsko pravo nuzno za puno uZzivanje zivota i
drugih ljudskih prava je Rezolucija 64/292 koju je Generalna skupstina UN
usvojila 2010. godine.*® Pet godina kasnije, u svojoj Rezoluciji 70/169 Gene-
ralna skupstina UN je priznala pravo na bezbednu pija¢u vodu i pravo na
sanitacije kao dva odvojena prava s obzirom da zahtevaju razli¢iti tretman u
njihovoj implementaciji.* Ova prava su potvrdena kao komponente prava na
odgovarajuéi standard zivljenja i koji su neophodni za puno uzivanje prava na
zivot i drugih ljudskih prava. Ona su ukljucena i medu ciljeve Agende 2030
za odrzivi razvoj (Cilj br. 6),°° a formiran je i Nadzorni odbor Inicijative za
integrisani monitoring ovog Cilja odrzivog razvoja.’! Osnovni cilj je da se
obezbedi dostupnost i odrzivo upravljanje vodom 1 sanitacijama za svo sta-
novnistvo, a $to je u tesnoj vezi sa odgovornim upravljanjem i sprecavanjem
zagadivanja ovog prirodnog resursa. Potciljevi ukljucuju postizanje univerzal-
nog i jednakog pristupa bezbednoj i priustivoj vodi za sve, adekvatan i jednak
pristup sanitarnim i higijenskim uslovima za sve, unapredenje kvaliteta vode
smanjivanjem zagadenja, povecanje efikasnosti koriséenja vode u svim sekto-
rima, integralno upravljanje vodnim resursima na svim nivoima, obnovu vodno
povezanih ekosistema, medunarodnu saradnju u ovoj oblasti i ja¢anje ucesca
lokalnih zajednica u upravljanju vodosnabdevanjem i sanitacijom. Savet UN

45 United Nations Human Rights Council Resolution 7/22, Human rights and access
to safe drinking water and sanitation, 28 March 2008, A/HRC/RES/7/22

46 United Nations Human Rights Council Resolution 16/2, The human right to safe
drinking water and sanitation, 8 April 2011, A/HRC/RES/16/2

47 Do 2020. godine na osnovu misija na terenu objavljeni su izvestaji o stanju prava
na vodu i sanitarije u 30 drzava. United Nations Office of High Commissioner for Human
Rights. Country visits. Preuzeto 15. 10. 2021. sa https://www.ohchr.org/EN/Issues/Wate-
rAndSanitation/SRWater/Pages/Country Visits.aspx

4 United Nations General Assembly Resolution 64/292, The human rights to safe
drinking water and sanitation, 3 August 2010, A/RES/64/292

4 United Nations General Assembly Resolution 70/169, The human rights to safe
drinking water and sanitation, 22 February 2016, A/RES/70/169

% United Nations General Assembly Resolution Transforming ourworld: the 2030
Agenda for Sustainable Development, A/RES/70/1

51 United Nations. UN Water — Monitoring SDG on water and sanitation. Preuzeto
15. 6. 2022. sa https://www.sdgbmonitoring.org
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za ljudska prava je u svojoj Rezoluciji 45/8% pozvao sve drzave da sprovode
ove medunarodno dogovorene ciljeve u skladu sa svojim obavezama koje pro-
isticu iz medunarodnog prava. Ovaj poziv na poStovanje medunarodnog prava
1 zaustavljanje zagadivanja prirodnih resursa, ukljucujuci vodu, ponovljen je u
Rezoluciji Generalne skupstine UN od 26. jula 2022. godine kojom je pristup
Cistoj, zdravoj i odrzivoj zivotnoj sredini proglasen ljudskim pravom.>

Kratak pregled rada UN vezanih za pravo na vodu ukazuje na oprede-
ljenost medunarodne zajednice da stvori ¢vrst normativni i politi¢ki okvir radi
zastite voda i prava na bezbednu pijacu vodu.

Regulativa na nivou Evropske unije

Na evropskom nivou pravni okvir za delovanje drzava u oblasti politike
voda uspostavljen je revidiranom Okvirnom direktivom o vodama Evropskog
parlamenta i Saveta od 16. decembra 2020. godine o kvalitetu vode name-
njene za ljudsku potros$nju.>* Direktiva je stupila na snagu 12. januara 2021.
godine, a drzave ¢lanice Evropske unije su duzne da je prenesu u nacionalno
zakonodavstvo u roku od dve godine. Cilj ove Direktive je da zastiti zdravlje
ljudi od negativnih efekata bilo kakvog zagadenja vode namenjene za ljud-
sku potrosnju putem obezbedenja njene zdravstvene ispravnosti i ¢istoce, kao i
da poboljsa pristup pijacoj vodi. Prihvaéen pristup za bezbednost vode zasno-
van je na riziku kojim se obuhvata celi lanac snabdevanja od podrucja sliva,
zahvatanja, obrade, skladiStenja i distribucije vode.

Ovom Direktivom Evropska komisija je delimi¢no usvojila zahtev
evropske gradanske inicijative Right2Water u ¢ijoj osnovi je zahtev za formu-
lisanje regulative na osnovu prava na vodu i sanitarije kako je to priznato od
strane Ujedinjenih nacija.® Kao reakcija na ovu gradansku inicijativu, Direk-
tiva o vodama je ukljucila obavezu drzava Clanica da preduzimaju potrebne
mere za poboljSanje ili odrzavanje pristupa vodi namenjenoj za ljudsku potro-
$nju za sve, a posebno za ranjive i marginalizirane drustvene grupe (¢l. 16).5¢

52 United Nations Human Rights Council Resolution, The human rights to safe drin-
king water and sanitation, 6 October 2020, A/HRC/RES/45/8

53 United Nations General Assembly Resolution 76/300, The human right to a clean,
healthy and sustainable environment, 26 July 2022, A/RES/76/300

5% Directive (EU) 2020/2184 of the European Parliament and of the Council of 16
December 2020 on the quality of water intended for human consumption. Ovaj instrument
se naslanja na prethodnu direktivu u ovoj oblasti, Direktivu o pija¢oj vodi 98/83/EC koja je
od donosenja pretrpela nekoliko izmena.

55 Right2Water. Preuzeto 10. 10. 2021. sa https://right2water.eu

56 European Citizen’s Initiative. ,, Water and sanitation are a human right! Water is a pu-
blic good, not a commodity!“ Preuzeto 10. 10. 2021. sa https://europa.eu/citizens-initiative/
water-and-sanitation-are-human-right-water-public-good-not-commodity en
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PRAVNI I STRATESKI OKVIR
ODGOVORNOG UPRAVLJANJA VODAMA
U REPUBLICI SRBIJI

Kao drzava ugovornica instrumenata ljudskih prava Ujedinjenih nacija,
ukljucujuéi Medunarodni pakt o ekonomskim, socijalnim i kulturnim pravima,
Republika Srbija je duzna da postuje, stiti 1 primenjuje obaveze koje se odnose
na pravo na vodu, shodno Opstim preporukama br. 3 i 15 Komiteta UN za
ekonomska, socijalna i kulturna prava. Kao drzava kandidatkinja za ¢lanstvo
u Evropskoj uniji, duzna je da u nacionalno zakonodavstvo implementira
Okvirnu direktivu o vodi (EU)2020/2184 i ostale ,,Cerke* direktive. U ovom
odeljku se analizira nacionalni normativni i strateski okvir odgovornog upra-
vljanja vodama iz perspektive ovih prihvacenih medunarodnih obaveza drzave.

Ustav Republike Srbije’’ ne sadrZi posebnu odredbu koja bi garantovala
zastitu voda kao ljudskog prava i kojima moze da upravlja jedino drzava. Pravo
na vodu se moze podvesti kao element prava na zivot (¢l. 24) i prava na zdravu
zivotnu sredinu (¢l. 74). Prema ¢l. 87. Ustava, prirodna bogatstva su u drzavnoj
svojini i koriste se pod uslovima i na nac¢in predviden zakonom, no stranci mogu
ste¢i pravo koncesije na prirodnim bogatstvima i dobrima od opsteg interesa
(¢l. 85, st. 2). Preduzetnistvo se moZe ograniciti zakonom radi zastite zdravlja
ljudi, zivotne sredine i prirodnih bogatstava (¢l. 83, st. 2). Vode, vodotoci i nji-
hovi izvori, resursi podzemnih voda, geotermalni i drugi geoloSki resursi su
zakonom odredeni kao prirodna bogatstva i u svojini su Republike Srbije.*®

Osnovni pravni akt u oblasti voda je Zakon o vodama.” Pored Zakona
o vodama, vodama i sistemima zavisnim od voda bave se i1 zakoni koji regu-
liSu zasStitu zivotne sredine, zastitu prirode, rudarstvo i geoloska istrazivanja,
komunalnu delatnost, lokalnu samoupravu, plovidbu, javna preduzeca, javno
zdravlje, vanredne situacije, javnu svojinu i javno-privatno partnerstvo. Zakon
0 zastiti Zivotne sredine® sadrzi posebne odredbe o zastiti voda (¢l. 23), a rezimi
zaStite voda i vodotokova predvideni su i Zakonom o zastiti prirode,®' Zakonom
o integrisanom sprecavanju i kontroli zagadivanja zivotne sredine,* Zakonom o

57 Sluzbeni glasnik RS, br. 98/2006. i 115/2021.

8 Zakon o javnoj svojini, Sluzbeni glasnik RS, br. 72/2011, 88/2013, 105/2014,
104/2016. — dr. zakon, 108/2016, 113/2017, 95/2018. i 153/2020.

3 Sluzbeni glasnik RS, br. 30/2010, 93/2012, 101/2016, 95/2018. i 95/2018. — dr.
zakon.

€ Sluzbeni glasnik RS, br. 135/2004, 36/2009, 36/2009. — dr. zakon, 72/2009. — dr. za-
kon, 43/2011. — odluka US, 14/2016, 76/2018, 95/2018. — dr. zakon i 95/2018. — dr. zakon

¢ Sluzbeni glasnik RS, br. 36/2009, 88/2010, 91/2010. — ispr., 14/2016, 95/2018. — dr.
zakon i 71/2021.

2 Sluzbeni glasnik RS, br. 135/2004. 1 25/2015.
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strateskoj proceni uticaja na Zivotnu sredinu,® kao i drugim propisima i podza-
konskim aktima kojima se ureduje sistem zastite prirode i zivotne sredine.
Zakon o vodama ureduje

»--pravni status voda, integralno upravljanje vodama, upravljanje vodnim
objektima i vodnim zemljiStem, izvori i nacin finansiranja vodne delatnosti,
nadzor nad sprovodenjem ovog zakona, kao i druga pitanja znacajna za upra-
vljanje vodama“ (Cl. 1).

Odredbe ovog zakona odnose se na sve povrsinske i podzemne vode
na teritoriji Republike Srbije, ukljucujuéi termalne i mineralne vode, osim
podzemnih voda iz kojih se mogu dobiti korisne mineralne sirovine i geo-
termalna energija, zatim na vodotoke koji ¢ine ili presecaju drzavnu granicu
Republike Srbije i njima pripadaju¢e podzemne vode, kao i na eksploataciju
re¢nih nanosa koji ne sadrze primese drugih korisnih mineralnih sirovina
(¢l. 2). Prema ¢l. 5. ovog Zakona vode su prirodno bogatstvo u drzavnoj svo-
jini, javno vodno dobro koje je neotudivo i koje se koristi na nacin kojim se
ne utice Stetno na vode i priobalni ekosistem i ne ograni¢avaju prava drugih.
Pravo na njihovo koris¢enje se moze ste¢i pod uslovima utvrdenim ovim
Zakonom i posebnim zakonom.

Upravljanje vodama je u nadleznosti drzave i zasniva se na nacelima
odrzivog razvoja, celovitosti, jedinstva vodnog sistema, obezbedivanja zastite
od Stetnog dejstva voda, nacela ,,korisnik plac¢a“, nacela ,,zagadiva¢ placa“,
uvazavanja najboljih dostupnih tehnika i uc¢eséa javnosti i prava na informacije
o stanju voda i radu nadleznih organa (¢l. 25). Upravljanje vodama mora biti
zasnovano na dugorocnoj zastiti raspoloZzivih vodnih resursa po koli¢ini i kva-
litetu. Nacelo ,,korisnik pla¢a“ podrazumeva da svako ko koristi vodno dobro
1 vodni objekat, odnosno vodni sistem, kao dobro od opsteg interesa, duzan je
da za njegovo koriS¢enje plati realnu cenu. S druge strane, svako ko svojim
aktivnostima prouzrokuje zagadenje vode duzan je da snosi trosSkove mera za
otklanjanje zagadenja. Voda za pice mora ispunjavati uslove u pogledu zdrav-
stvene ispravnosti (¢l. 75, st. 1), a javno preduzece, odnosno drugo pravno
lice koje obavlja poslove snabdevanja vodom, duzno je da preduzima mere za
obezbedenje zdravstvene ispravnosti vode za pice (¢l. 74).

Zakon o vodama obavezuje i na koriS¢enje niza mera i aktivnosti radi
zastite voda od zagadivanja radi oCuvanja zivota i zdravlja ljudi, kao 1 zastite
vodnih 1 priobalnih ekosistema i postizanja standarda kvaliteta Zivotne sre-
dine (od. 4.3). Odredbe ukljucuju i zabrane i obaveze zagadivaca (¢l. 97-104)
i sistematsko pracenje statusa voda i zasti¢enih oblasti (¢l. 107-111), kao i
zabrane, ograniavanje prava i obaveza vlasnika i korisnika vodnog zemljista

9 Sluzbeni glasnik RS, br. 135/2004. i 88/2010.
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i vodnih objekata (¢l. 133—-139). Pomak u pogledu prava na ucesce gradana u
upravljanju vodama i na informisanje predstavlja ukljucenje javnosti u pro-
cese pripreme i donoSenja planova upravljanja vodama i osnivanje Nacionalne
konferencije za vode (¢l. 142—146). Nacionalnu konferenciju ¢ine predstavnici
jedinica lokalne samouprave sa svakog vodnog podrucja, predstavnici kori-
snika voda i udruzenja gradana.*

Izmenama i1 dopunama Zakona o vodama iz 2010. godine usvoje-
nim 2012. godine omoguceno je da se vodno zemljiSte u javnoj svojini daje
u zakup, a ova problematika je dodatno regulisana izmenama i dopunama
Zakona 2016. 1 2018. godine (¢l. 10a, 10b, 10v, 10g, 10d i 10d).%

Prema vaze¢im reSenjima, vodno zemljiSte u javnoj svojini se moze dati
u zakup pravnim licima, preduzetnicima i fizi¢kim licima za namene utvrdene
¢l. 10. Zakona. Raspon namena vodnog zemlji§ta je veoma Sirok i ukljucuje,
pored sporta, rekreacije i turizma, izgradnju, rekonstrukciju i1 sanaciju vodnih
objekata, odrzavanje korita vodotoka i vodnih objekata, izgradnju i odrZzavanje
objekata za proizvodnju elektri¢ne energije kori§¢enjem vodnih snaga i vrie-
nja eksploatacije mineralnih sirovina. ReSenje o davanju u zakup i ugovor o
zakupu vodnog zemljiSta u javnoj svojini donosi, odnosno zakljucuje javno
vodoprivredno preduzecée. Izuzetak od ovog pravila je slucaj ako se radi o
vodnom zemljis$tu u javnoj svojini na teritoriji grada Beograda za postavljanje
plutajucih objekata, u kom slu¢aju ugovor o zakupu zakljucuje nadlezni organ
grada Beograda (¢l. 10a).

Vodno zemljiste u javnoj svojini se daje u zakup u postupku javnog nad-
metanja ili prikupljanja pismenih ponuda putem javnog oglaSavanja (¢l. 10b),
a postupak se blize odreduje aktom Vlade (Cl. 10v, st. 1). Odredbe Zakona
o vodama o davanju vodnog zemljista u zakup ne iskljucuju davanje vodnog
zemljista na kori$é¢enje po posebnim propisima o javno-privatnom partnerstvu
i koncesijama (¢l. 10v, st. 5). Rok na koji se vodno zemljiSte daje u zakup ne
moze biti duzi od 15 godina, izuzev za izgradnju objekata u kom slucaju rok
ne moze biti duzi od 50 godina (¢l. 10g, st. 1-5). Zakon omogucuje i usta-
novljavanje prava stvarne sluzbenosti na vodnom zemljistu i vodnom objektu
u javnoj svojini za izgradnju linijskih infrastrukturnih objekata, postavlja-
nje cevovoda, podzemnih i nadzemnih vodova, optickih kablova i drugih
instalacija, kolektora, vodozahvata/pregrade u koritu vodotoka, kao i pravo
sluzbenosti prolaza (¢l. 10d).

¢ Do zavrSetka pisanja ovog rada Nacionalna konferencija za vode nije formirana.

% Narodna skupstina Republike Srbije je usvojila dodatne Izmene i dopune Zakona o
vodama u julu 2021. godine. Predvidene izmene, koje su se odnosile da se vodno zemljiste
moze dati u zakup i neposrednom pogodbom za plutajuce objekte koji su na vodnom
zemljistu grada Beograda, izazvale su proteste gradana i ekoloskih aktivista. Predsednik
Republike Srbije je odbio da potpiSe zakon i vratio dokument Narodnoj skupstini.
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Pravna regulativa omogucéava komercijalno koriséenje voda od strane
domacih i stranih pravnih lica. Zakon o javnoj svojini omoguéuje da se na
prirodnim bogatstvima, pa tako i na vodama, moze ste¢i koncesija ili pravo
koris¢enja, odnosno iskoris¢avanja (¢l. 9) o ¢emu odlucuje Vlada (¢l. 40).
Prema Zakonu o javno-privatnom partnerstvu i koncesijama,® koncesija je
ugovorno ili institucionalno javno-privatno partnerstvo u kome je javnim ugo-
vorom uredeno komercijalno koriS¢enje prirodnog bogatstva i dobra u opstoj
upotrebi koja su u javnoj svojini,

,»-..Koje javni partner ustupa privatnom partneru, na odredeno vreme, pod
posebno propisanim uslovima, uz placanje koncesione naknade od strane pri-
vatnog, odnosno javnog partnera, pri ¢emu privatni partner snosi rizik vezan
za komercijalno koriSéenje predmeta koncesije” (¢I. 10, st. 1).

Koncesija radi komercijalnog koris¢enja prirodnog bogatstva, uklju-
cujuc¢i vode, moze se dati i za eksploataciju geoloSkih resursa, pojedine
delatnosti unutar zasticenih podrucja prirode, kao i za koris¢enje drugih
zaSti¢enih prirodnih bogatstava. U slucaju kada privatni partner ne spro-
vodi mere i radnje neophodne radi zastite dobra u opstoj upotrebi i radi
zaStite prirode, javni partner moze jednostrano raskinuti javni ugovor
(¢l. 54, st. 1, t. 3). Nisu, medutim, predvidene mere da komercijalno kori§¢enje
predmeta koncesije ne ugrozava ostvarivanje ljudskog prava na vodu, zastitu
javnog interesa i obezbedenje od samovolje privatnog partnera.

Vlada Republike Srbije je 2017. godine usvojila Strategiju upravljanja
vodama do 2034. godine, a 2021. Akcioni plan za sprovodenje ove strategije
za period od 2021. do 2023. godine.”’” U pogledu kori$¢enja voda, osnovni
strateski cilj je obezbedenje dovoljnih koli¢ina vode odgovarajuceg kvali-
teta za razliCite kategorije stanovnistva, pri ¢emu se ne sme ugroziti zZivotna
sredina. Oblast zastite voda od zagadivanja cilja na zastitu zdravlja ljudi, ocu-
vanja vodnih ekosistema i zadovoljavanja potreba korisnika voda. U pogledu
nastavka pravne reforme u ovoj oblasti, Strategija i Akcioni plan predvidaju
usaglaSavanje sa regulativom Evropske unije, ali ne i sa klju¢nim instrumen-
tima i standardima vezanim za pravo na vodu usvojenim na nivou Ujedinjenih
nacija. Prema ovim dokumentima planira se porast cene vode i usluga radi
dostizanja ekonomske cene snabdevanja vodom i kanalisanja naselja, koje bi
trebalo da bude prilagodeno ekonomskoj mo¢i stanovnistva i privrede. Pored
toga, planira se rekonstrukturiranje javnih komunalnih preduzeéa i smanjiva-
nje broja javnih vodoprivrednih preduzeca, jaanje privatno-javnog parterstva
i podsticanje privatnih investicija u ovoj oblasti. Nacionalna strategija odr-

 Sluzbeni glasnik RS, br. 88/2011, 15/2016. i 104/2016.
7 Sluzbeni glasnik RS, br. 79/2021.

874



M. Dokmanovi¢, Odgovorno upravljanje vodama, str. 857-881.

zivog koris¢enja prirodnih resursa i dobara®® takode predvida da se pravo na
posebno kori$é¢enje voda sti¢e po osnovu koncesije.

Ovakve politike, podrzane zakonskim ovlaséenjima o javno-privat-
nom partnerstvu i sticanju koncesija i prava koriS¢enja nad vodama, izazivaju
zabrinutost zbog nesagledivih Stetnih posledica po gradane i drzavu. Ova
zabrinutost je tim veca $to se procenjuje da su do sada ve¢ 90 % resursa pijace
vode date pod koncesiju ili privatizovane od strane stranih korporacija.®® Pri-
vatizacije ovog vitalnog prirodnog bogatstva i strateSkog resursa su se u svim
zemljama u kojima su primenjene prouzrokovale pogubne posledice po stanje
voda kao i po zdravlje i zivote stanovnisStva.

Navedene relevantne odredbe Zakona o vodama i drugih zakona i
strategija vezanih za odgovorno upravljanje vodama ukazuju da drzava nije
postovala svoju obavezu usvajanja pravnih i strateskih mera neophodnih za
punu realizaciju prava na vodu i ravnopravan pristup bezbednoj i priustivoj
vodi za sve. Stavise, propisi o javno-privatnom partnerstvu ukazuju na jasnu
politicku odluku da se javni sektor otvori privatnom kapitalu, ukljucujuéi u
oblasti vodosnabdevanja i sanitacija. Propisi, medutim, ne predvidaju mere da
se to desi na nacin koji ne ugrozava ostvarivanje ljudskog prava na vodu i
socijalnih ciljeva, zastitu javnog interesa, transparentnost procesa i obezbede-
nje od samovolje privatnog partnera.

ZAKLJUCNA RAZMATRANJA

Voda je kljucni, nezamenljiv i ranjivi resurs neophodan za odrzavanje
zivota i preduslov za ostvarivanje svih drugih ljudskih prava. Ujedinjene nacije
su priznale pravo na bezbednu pijacu vodu i sanitacije i usvojile niz dokumenata
u cilju zastite ovog prava i obezbedenja dostupnosti i priustivosti vode svima.
Pravne obaveze drzava u ovom pogledu ukljuc¢uju obavezu da postuje, Stiti i
realizuje pravo na vodu, kao i u pogledu svakog drugog ljudskog prava, Sto
je u tesnoj vezi sa odgovornim upravljanjem i spre¢avanjem zagadivanja ovog
prirodnog bogatstva. Drzave su obavezne da se uzdrze od aktivnosti koje mogu
neposredno ili posredno ugroziti uzivanje prava na vodu, $to podrazumeva

8 Sluzbeni glasnik RS, br. 33/2012.

¢ Vidovi¢, N. Voda kao javno dobro svih gradana. Zrenjaninski socijalni forum.
Preuzeto 15. 10. 2021. sa http://www.zsf.rs/analize/voda-kao-javno-dobro-svih-gradana/;
Pudar, M. i Stevanovié¢, M. N. (2016). Srbija je u tiSini prodala izvoriSta. Danas, 3. jun.
Preuzeto 10. 10. 2021. sa https://www.danas.rs/vesti/ekonomija/srbija-je-u-tisini-prodala-i-
zvorista/; Zrenjanin danas (2019). Strane kompanije poseduju skoro 80 % izvora Ciste vode
u Srbiji. Zrenjanin danas, 25. mart. Preuzeto 10. 10. 2021. sa https://www.zrenjanindanas.
rs/strane-kompanije-poseduju-skoro-80-izvora-ciste-vode-u-srbiji/
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zagadivanje, marketizaciju i komodifikaciju voda i usluga povezanih s njom.
Obaveze drzave ukljucuju zastitu od neposrednih ili posrednih uticaja trecih
lica koja mogu ugroziti ovo pravo i obavezu usvajanja odgovaraju¢ih pravnih,
strateSkih i1 drugih mera neophodnih za punu realizaciju ovog prava.

Analiza normativnog i stratesSkog okvira Republike Srbije za odgovorno
upravljanje vodama ukazuje na mnoge nedostatke u pogledu usaglasenosti
sa medunarodnim standardima ljudskih prava u ovoj oblasti. ReSenja u ovoj
oblasti imaju potencijal da proizvedu negativne efekte na stanovnistvo, vodne
resurse i drzavu. Voda nije prepoznata i definisana kao ljudsko pravo. Nisu
predvideni instrumenti za zaStitu i potpunu primenu ovog prava, posebno za
osetljive drustvene grupe. Propisi o koncesijama i javno-privatnom partnerstvu
otvaraju put privatizaciji voda i javnog sektora u ovoj oblasti, uprkos ¢injenici
da je privatizacija ovog vitalnog prirodnog resursa prouzrokovala negativne
efekte po stanje voda i stanovniStvo u svim zemljama u kojima je primenjena.
Ovakva regulativa direktno ugrozava suverenost drzave nad svojim prirodnim
bogatstvima 1 dobrima u op$toj upotrebi. Nisu predvideni efikasni instrumenti
za zaStitu voda od zagadivanja, kao i1 od njene komodifikacije i marketizacije.

S obzirom da se radi o vitalnom dobru bez kojeg nema zivota, neop-
hodno je $to pre unaprediti pravni i strateski okvir radi spre¢avanja negativnih
efekata na uzivanje prava na vodu i stanje ovog prirodnog bogatstva. Ove
mere bi trebalo da ukljuce, izmedu ostalih:

— uvodenje instituta ljudsko pravo na vodu i odgovornosti drzave za
savesno, eticko 1 odgovorno upravljanje i zastitu voda u skladu sa ostvariva-
njem opsteg dobra u Ustav Republike Srbije;

—uvodenje insituta licne odgovornosti javnih funkcionera (od razresenja
do krivicne odgovornosti) za €injenje i necinjenje kojima se ugrozava pravo
na vodu;

— zamenjivanje koncepta ,,zagadivac plac¢a“ konceptom zabrane i sankci-
onisanja zagadivanja;

— poostravanje kaznene politike prema zagadivacima;

— zabrana privatizacije i davanja u zakup izvorista, vodozahvata, jezera,
reka, priobalja itd. stranim i privatnim domaéim kompanijama;

— zabranu privatizacije javnih vodoprivrednih i javnih komunalnih
preduzeca;

— zabrana privrednih aktivnosti kojima se ugrozavaju podzemne i nad-
zemne vode;

— zabrana delatnosti multinacionalnih korporacija koje su u bilo kakvoj
vezi sa vodama i drugim prirodnim bogatstvima;

— zabrana trgovine vodom na berzi;

— revizija zakona kojim se reguliSe pitanje kori§¢enja voda, koncesija
za koriS¢enje voda i koncesija za koriS¢enje vode radi stavljanja na trziste
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u izvornom obliku ili u preradenom obliku, u bocama ili u ambalazi iz per-
spektive obezbedenja i zastite vode kao ljudskog prava i zastite opsteg dobra,
ukljucivsi zabranu davanja koncesija stranim fizi¢kim i pravnim licima.

Za Republiku Srbiju i njene gradane je od vitalne vaznosti da uspostavi
regulativu koja ¢e obezbediti suverenost nad vodama i zastitu ostvarivanja
ljudskog prava na vodu.

LITERATURA

Ascher, W. (2000). Understanding Why Governments in Developing Countries Waste
Natural Resources. Environment, 42 (2): 8.

Bakker, K. (2014). The business of water: Market environmentalism in the water sector.
Annual Review of Environment and Resources, 39, 469-494.

Barlow, M. (2002). Commodification of water — the wrong prescription. Water Science
and Technology, 43 (4), 79-84.

Barlow, M., and Clarke, T. (2002). Who owns water?. The Nation, 2 (9), 11-14.

Bieler, A., Jordan, J. (2018). Commodification and ’the commons’: The politics of pri-
vatising public water in Greece and Portugal during the Eurozone crisis. Europe-
an Journal of International Relations, 24 (4), 934-957.

Bognanovié, S., Jovovi¢, A. (2013). Ljudsko pravo na vodu i sanitaciju. Pravo — teorija
i praksa, 1-3, 14-27.

Bond, P. (2010). Water, health, and the commodification debate. Review of Radical Po-
litical Economics, 42 (4), 445-464.

Bond, P. (2008). Macrodynamics of Globalisation, Uneven Urban Development and the
Commodification of Water. Law, Social Justice & Global Development Journal,
1-14.

Bond, P. (2004). Water commodification and decommodification narratives: pricing and
policy debates from Johannesburg to Kyoto to Cancun and back. Capitalism Na-
ture Socialism, 15 (1), 7-25.

Brisman, A. et al. (2020). The politics of water rights: Scarcity, sovereignty and securi-
ty. Water, Governance, and Crime Issues. Springer, Cham, 17-29.

Chipman, K. (2020). California Water Futures Begin Trading Amid Fear of Scarcity. Blo-
omberg, December 6. Preuzeto 1. 11. 2021. sa https://www.bloomberg.com/news/
articles/2020-12-06/water-futures-to-start-trading-amid-growing-fears-of-scarcity

UYaho, C. et al. (2021). Cimaitiyc wospuunckux sooa Cpbuje — iiepuoo 2017-2019. Beo-
rpaj: AreHnuja 3a 3alITHTY )KUBOTHE cpelrHe, MUHHCTApCTBO 3aIUTHTE JKHBOT-
He cpenune Penyonuke Cpouje. Preuzeto 10. 9. 2022. sa http://www.sepa.gov.rs/
download/VodeSrbije/StatusPovrsinskihVoda2017_2019.pdf

European Citizen’s Initiative. Water and sanitation are ahumanright! Wateris a public good,
not a commodity! Preuzeto 10. 10. 2021. sa https://europa.eu/citizens-initiative/
water-and-sanitation-are-human-right-water-public-good-not-commodity _en

877



Glasnik Advokatske komore Vojvodine, br. 3/2022.

Fiechter-Widemann, E. (2017). The Human Right to Water: Justice... Or Sham?. The
Legal, Philosophical, and Theological Background of the New Human Right to
Water. Eugene, Oregon: Pickwick Publications.

Gaffney, M. (2016). Nature, Economy, and Equity: Sacred Water, Profane Markets.
American Journal of Economics & Sociology, 75 (5), 1064—1231.

Gleick, P. H., Wolf, G., Chalecki, E. L., Reyes, R. (2002). New Economy of Water — The
Risks and Benefits of Globalization and Privatization of Fresh Water. Oakland:
Pacific Institute for Studies in Development, Environment, and Security.

Gudelj, I., Runko Luttenberber, L., Senta Mari¢, A. (2015). Posljedice kojima rezulti-
ra privatizacija vodno-komunalrnih usluga, 6. Hrvatska konferencija o vodama
s medunarodnim sudjelovanjem, Hrvatske vode na investicijskom valu. Preuzeto
10. 10. 2021. sa https://www.researchgate.net/publication /279528754 Consequ-
ences _resulting from_ privatization  of water-utility _services Posljedice ko-
jima _rezultira privatizacija_vodno-komunalnih usluga.

Hermann, Ch. (2014). Komodifikacija: posljedice i alternative — Pouke iz privatizacije
javnih sluzbi u Evropi. Pravo na grad. Preuzeto 15. 10. 2021. sa http://pravona-
grad.org/komodifikacija-posljedice-i-alternative

Jaffee, D. (2020). Enclosing Water: Privatization, Commodification, and Access. 303—
323. U: Johnson, H., South, N., Walters, R. (2016). The Commodification and
Exploitation of Fresh Water: Property, Human Rights and Green Criminology. /n-
ternational Journal of Law, Crime and Justice, 44 (March), 146—162.

Keough, S. B., Youngstedt, S. M. (2019). Water, life, and profit: fluid economies and
cultures of Niamey, Niger. New York: Berghahn Books.

Kuexesuh, T. (2022). Uzsewitiaj o 30pascitisenoj ucipasrociuu 6ode 3a iiuhe jasHux
60008004 1 800HUX obOjexainia y Peityoruyu Cpouju 3a 2021. Zoouny. beorpan:
WuerutyT 3a jaBHO 3apasibe Cpouje ,,Jp Munan Josanosuh baryt®.

Kouzminov, A. (2018). Water as a Strategic Resource and Political Influence in the
Modern World. The 26th International Forum Laying the Foundation for a More
Humane Future — Mut zur Ethik. Zurich/Sirnach, Switzerland, 31 August — 2 Sep-
tember 2018.

Kuzmanov, L., Markovi¢, J. (2021). Polozaj osetljivih grupa u procesu pristupanja Re-
publike Srbije Evropskoj uniji. Beograd: Tim za socijalno uklju¢ivanje i smanje-
nje siromastva Vlade Republike Srbije.

Legun, K., Keller, J. C., Bell, M. M., Carolan, M. (eds.). The Cambridge Handbook of
Environmental Sociology (vol. 1). Cambridge: Cambridge University Press.
Legun, K., Keller, J. C., Bell, M. M., Carolan, M. (eds.). The Cambridge Handbook of
Environmental Sociology (vol. 2). Cambridge: Cambridge University Press.
Lorenzo, N. (2014). Green Criminology, Victimitzaci6 Mediambiental i Social Harm.
El Cas d’Huelva (Espanya). Critica penal y poder: una publicacion del Observa-

torio del Sistema Penal y los Derechos Humanos, No. 7, 5-34.

Lynch, M. J.,, Fegadel, A., Long, M. A. (2021). Green Criminology and State-Corporate
Crime: The Ecocide-Genocide Nexus with Examples from Nigeria. Journal of
Genocide Research, 23 (2), 236-56.

878



M. Dokmanovi¢, Odgovorno upravljanje vodama, str. 857-881.

McAdam, K. C. (2003). ,,The Human Right to Water — Market Allocations and Sub-
sistence in a World of Scarcity. The Interdisciplinary Journal of Study Abroad,
59-85.

Mladenov, M., Milojevié, G. (2019). Ljudsko pravo na vodu sa posebnim osvrtom na
praksu Evropskog suda za ljudska prava. Strani pravni Zivot, 63 (2), 109—119.

Pudar, M., Stevanovi¢, M. N. (2016). Srbija je u tisini prodala izvorista. Danas, 3. jun.
Preuzeto 10. 10. 2021. sa https://www.danas.rs/vesti/ekonomija/srbija-je-u-tisini
-prodala-izvorista/

Right2Water. Preuzeto 10. 10. 2021. sa https://right2water.cu

Sarvan, D. (2017). Ljudsko pravo na vodu u hrvatskom zakonodavstvu — de lege lata i
de lege ferenda. Fondacija Centar za javno pravo, 1-15.

SEEDbiz (2020). Na Wall Streetu pocelo trgovanje vodom. SEEbiz, 9. decembar. Preuze-
to 1. 11. 2021. sa https://www.seebiz.eu/trzista/na-wall-streetu-pocelo-trgovanje-
vodom /247054

Sociology (Vol. 2). Cambridge: Cambridge University Press.

Stop Ecocide International. Making Ecocide a Crie. Preuzeto 2. 9. 2022. sa https://
www.stopecocide.earth/making-ecocide-a-crime

Todorovi¢, 1. (2022). Ko u Srbiji prvi dograbi vodu, taj ima primat u njenom korisce-
nju. Balkan Green Energy News, 5. septembar. Preuzeto 15. 9. 2022. sa https://
balkangreenenergynews.com/rs/ko-u-srbiji-prvi-dograbi-vodu-taj-ima-primat-u
-njenom-koriscenju/

United Nations Department of Economic and Social Affairs. The Human Right to Water
and Sanitation. Preuzeto 10. 10. 2021. sa https://www.un.org/waterforlifedecade/
pdf/human_right to water and_sanitation_milestones.pdf

United Nations Office of High Commissioner for Human Rights. Country visits. Pre-
uzeto 15. 10. 2021. sa https://www.ohchr.org/EN/Issues/WaterAnd Sanitation/
SRWater/Pages/Country Visits.aspx

United Nations University (2011). Former National Leaders: Water a Global Security
Issue. Preuzeto 10. 9. 2022. sa https://unu.edu/media-relations/releases/water-cal-
led-a-global -security-issue.html

United Nations. UN Water — Monitoring SDG on water and sanitation. Preuzeto 15. 6.
2022. sa https://www.sdgbémonitoring.org

Veljkovi¢, N. (2018). Voda za pice i ljudsko pravo: javno dobro ili roba?. Zbornik ra-
dova Medunarodna konferencija Vodovodni i kanalizacioni sistemi. Pale, 1-18.

Veljkovi¢, N., Petrovié, Z., Soti¢, A., Hero-Gon, M. (2018). Voda za pice i ljudsko
pravo: dezinformacije 1 poverenje potroSaa. Voda i sanitarna tehnika, 48 (3—4),
37-48.

Vidovi¢, N. Voda kao javno dobro svih gradana. Zrenjaninski socijalni forum. Preuzeto
15. 10. 2021. sa http://www.zsf.rs/analize/voda-kao-javno-dobro-svih-gradana/.

Zrenjanin danas (2019). Strane kompanije poseduju skoro 80 % izvora Ciste vode u Sr-
biji. Zrenjanin danas, 25. mart. Preuzeto 10. 10. 2021. sa World Summit on Susta-
inable Development, 26 August — 4 September 2002, Johannesburg. Preuzeto 10.
5.2022. sa https://www.un.org/en/conferences/environment /johannesburg2002

879



Glasnik Advokatske komore Vojvodine, br. 3/2022.

Domacdi pravni izvori

Strategija upravljanja vodama Ha teritoriji Republike Srbije do 2034. godine, Sluzbeni
glasnik RS, br. 3/2017.

Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006. 1 115/2021.

Zakon o javnoj svojini, Sluzbeni glasnik RS, br. 72/2011, 88/2013, 105/2014, 104/2016.
— dr. zakon, 108/2016, 113/2017, 95/2018. i 153/2020.

Zakon o vodama, Sluzbeni glasnik RS, br. 30/2010, 93/2012, 101/2016, 95/2018. i
95/2018. — dr. Zakon.

Zakon o zastiti zivotne sredine, Sluzbeni glasnik RS, br. 135/2004, 36/2009, 36/2009.
— dr. zakon, 72/2009. — dr. zakon, 43/2011. — odluka US, 14/2016, 76/2018,
95/2018. — dr. zakon i 95/2018. — dr. Zakon.

Zakon o zastiti prirode, Sluzbeni glasnik RS, br. 36/2009, 88/2010, 91/2010. — ispr.,
14/2016, 95/2018. — dr. zakon i 71/2021.

Zakon o integrisanom sprecavanju i kontroli zagadivanja Zivotne sredine, Sluzbeni gla-
snik RS, br. 135/2004. 1 25/2015.

Zakon o strateSkoj proceni uticaja na Zivotnu sredinu, Sluzbeni glasnik RS, br. 135/2004.
i 88/2010.

Zakon o javno-privatnom partnerstvu i koncesijama, Sluzbeni glasnik RS, br. 88/2011,
15/2016. i 104/2016.

Akcioni plan za sprovodenje Strategije upravljanja vodama Ha teritoriji Republike Srbi-
je za period od 2021. do 2023. godine, Sluzbeni glasnik RS, br. 79/2021.

Nacionalna strategija odrzivog koris¢enja prirodnih resursa i dobara, Sluzbeni glasnik
RS, br. 33/2012.

Medunarodni izvori

United Nations. UN Water SDG 6 Dana Portal. Sustainable Development Goal 6 on
water and sanitation. Global Status. Preuzeto 15. 10. 2021. sa https://www.sdg-
6data.org/

United Nations General Assembly. Human rights and the privatization of water and
sanitation services, Report of the Special Rapporteur on the human rights to safe
drinking water and sanitation, Léo Heller, of 21 July 2020, A/75/208

UN General Assembly, Convention on the Elimination of All Forms of Discrimination
Against Women, 18 December 1979, United Nations, Treaty Series, vol. 1249.

UN General Assembly, Convention on the Rights of the Child, 20 November 1989,
United Nations, Treaty Series, vol. 1577.

1992 Dublin Statement on Water And Sustainable Development. Preuzeto 8. 1. 2022.
sa: http://www.cawater-info.net/library/eng/l/dublin.pdf

United Nations Conference on Environment and Development, Rio de Janeiro, Bra-
zil, 3—14 June 1992. Preuzeto 10. 5. 2022. sa https://www.un.org/en/conferences/
environment/rio1992

880



M. Dokmanovi¢, Odgovorno upravljanje vodama, str. 857-881.

United Nations International Conference on Population and Development, Cairo,
Egypt, 5 September 1994. Preuzeto 10. 5. 2022. sa https://www.unfpa.org/events/
international-conference-population-and-development-icpd

United Nations General Assembly Resolution A/RES/54/175, The Right to
Development.

United Nations Committee on Economic, Social and Cultural Rights (CESCR), General
Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant), 20 Janu-
ary 2003, E/C.12/2002/1.

United Nations General Assembly, International Covenant on Economic, Social and
Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993.
United Nations Committee on Economic, Social and Cultural Rights (CESCR), General
Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1, of the

Covenant), 14 December 1990, E/1991/23.

United Nations Economic and Social Council. Commission on Human Rights. Su-
b-Commission on the Promotion and Protection of Human Rights. Realization
of the right to drinking water and sanitation. Report of the Special Rapporteur, El
Hadji Guissé, 11 July 2005, E/CN.4/Sub.2/2005/25.

United Nations General Assembly Resolution A/RES/58/2017.

United Nations Human Rights Council Resolution 7/22, Human rights and access to
safe drinking water and sanitation, 28 March 2008, A/HRC/RES/7/22.

United Nations Human Rights Council Resolution 16/2, The human right to safe drin-
king water and sanitation, 8 April 2011, A/HRC/RES/16/2.

United Nations General Assembly Resolution 64/292, The human rights to safe drin-
king water and sanitation, 3 August 2010, A/RES/64/292.

United Nations General Assembly Resolution 70/169, The human rights to safe drin-
king water and sanitation, 22 February 2016, A/RES/70/169.

United Nations General Assembly Resolution Transforming ourworld: the 2030 Agenda
for Sustainable Development, A/RES/70/1.

United Nations Human Rights Council Resolution, The human rights to safe drinking
water and sanitation, 6 October 2020, A/HRC/RES/45/8.

United Nations General Assembly Resolution 76/300, The human right to a clean, he-
althy and sustainable environment, 26 July 2022, A/RES/76/300.

Directive (EU) 2020/2184 of the European Parliament and of the Council of 16 Decem-
ber 2020 on the quality of water intended for human consumption

Directive (EC) on Drinking Water 98/83/EC.

881



Original Scientific Article
DOI: 10.5937/gakv94-40285
UDC 502.51(282)

Mirjana Dokmanovic, Ph.D.*
Institute of Social Sciences, Belgrade
ORCid: 0000-0002-1070-3514

RESPONSIBLE WATER MANAGEMENT**
International and national
legal and strategic frameworks

ABSTRACT: The subject of this paper is the international
legal and political framework of the right to water and relevant reg-
ulations in the Republic of Serbia, and the focus is on the state’s
responsibility for water management in accordance with the reali-
zation of the common good. The starting point of the paper is the
position that access to water is a human right and that water can be
managed only by the state and exclusively in the general interest.

The first part of the paper discusses the risks of marketization,
privatization and commodification of water for the realization of the
right to water and the protection of this vital natural and strategic
resource. The second part summarizes the activities of the United
Nations related to the recognition of the right to water as a basic hu-
man right and the obligations of states in this sense. The third part
analyses the normative and strategic framework of the Republic of
Serbia in this area from the perspective of the right to water and
responsible state management. Deficiencies in terms of the compli-

" mirjana.dok@gmail.com, Research assistant at the Institute of Social Sciences.

" The paper was written as part of the Research Program of the Institute of Social
Sciences for 2022, which is supported by the Ministry of Education, Science and Techno-
logical Development of the Republic of Serbia. The paper was received on September 19th,
2022, and the paper was accepted for publication on November 30th, 2022. The translation
of the original article into English is provided by the Glasnik of the Bar Association of
Vojvodina.

882



M. Dokmanovi¢, Responsible water management, pp. 882-908.

ance with international human rights standards and the risks that the
current regulation can produce for the population, water resources
and the state are pointed out. No effective instruments have been
envisaged for the protection of water from pollution, nor against
commodification and marketization, while the privatization of water
and public companies in this area threatens the sovereignty of the
state over its natural resources. The goal of the paper is to point out
the importance of establishing national regulations that will ensure
sovereign and responsible management of water resources and pro-
tection of the right to water.

Keywords: human right to water, marketization of water, com-
modification of water, privatization of public companies, ecocide,
water trading, water futures, public-private partnership, concessions

INTRODUCTION

Without water, like without air, there is no life. Despite this undeniable
fact, all countries of the world, regardless of the level of economic develop-
ment, face problems due to the pollution of springs, watercourses, seas, rivers
and other water resources, which directly threatens ecosystems and the health
and lives of people and other living beings. According to United Nations’
(UN) data from 2020 on the implementation of Sustainable Development Goal
number 6, which refers to the sustainable management of water resources, a
quarter of the world’s population does not have access to safe drinking water,
and almost half are unable to use a sanitary system.! In Europe, one million
people do not have access to water, and eight million do not have sanitary
ware.> Of the total number of monitored water bodies, the water quality in
28 % of them is not good and only 56 % of household and industrial waste
water is safely treated.® The level of water exploitation, i.e., the share of the
total affected water resources out of the total available global water resources
is 17 %, and the share of integrated water resources management is 54 %.*

The quality of water is continuously deteriorating due to the irresponsi-
ble attitude of governments and industry towards this natural resource, which

! United Nations. UN Water SDG 6 Dana Portal. Sustainable Development Goal 6
on water and sanitation. Global Status. Available at: https://www.sdg6data.org/, accessed
on 15 October, 2021.

2 Right2Water. Available at: https://right2water.eu, accessed on 10 October, 2021.

* United Nations. UN Water SDG 6 Dana Portal. Sustainable Development Goal 6
on water and sanitation. Global Status. Available at: https://www.sdg6data.org/, accessed
on 15 October, 2021.

4 Ibid.
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threatens the availability of water in the future. The data indicates that we have
been drifting away from the goal of ensuring sustainable water exploitation
and fresh water supply in response to water scarcity and an increasing popu-
lation around the world that is facing this problem. Water shortage threatens
not only economic and social development, but can be a catalyst for armed
conflicts and wars.’ In the last fifty years, 507 international conflicts related to
water have been recorded, 20 of which were armed conflicts.®

Water has become a strategic resource of the 21st century, as oil was
in the previous century. The shortage of this vital natural resource has trig-
gered water trading on the stock exchange (water futures market). The general
availability of this vitally important resource is threatened by the systematic
theft, exploitation, privatization and marketization of water by multinational
corporations. This problem is the focus of many international human rights
instruments, including United Nations Human Rights Council Resolution 7/22.
The UN General Assembly declared access to a clean, healthy and sustainable
environment a human right by the Resolution of July 26, 2022.

The Republic of Serbia is rich in water resources, but the report of the
Republic Environmental Protection Agency on the status of surface waters
shows that the quality of the water is worrisome.” Surface water monitor-
ing showed that only 3% is of a good ecological status; the largest number
of bodies has a moderate ecological status (20 %), a weak status was deter-
mined in 19 %, and a poor ecological status in 10% of water bodies.® The
results of the chemical status showed that 16 % of water bodies do not have
a good chemical status. Almost 20 % of the population in Serbia is not con-
nected to public water supply systems.’ Indicators of drinking water quality
control indicated physico-chemical and microbiological defects in half of the
controlled central water supply systems. In 2021, there were only 69.1 % of

5 United Nations University (2011). Former National Leaders: Water a Global Se-
curity Issue. Available at: https://unu.edu/media-relations/releases/water-called-a-global-
security-issue.html, accessed on 10 September, 2022.

¢ Kouzminov, A. (2018). Water as a Strategic Resource and Political Influence in the
Modern World. The 26th International Forum ‘Laying the Foundation for a More Humane
Future — Mut zur Ethik’, Zurich/Sirnach, Switzerland, 31 August — 2 September 2018, 2.

7 Cado, S. et al. (2021). Status povriinskih voda Srbije — period 2017-2019. Bel-
grade: Environmental Protection Agency, Ministry of Environmental Protection of the Re-
public of Serbia. Available at: http://www.sepa.gov.rs/download/VodeSrbije/StatusPovrsin-
skihVoda2017 2019.pdf, accessed on 10 September, 2022.

8 [bid., 95.

 Water management strategy on the territory of the Republic of Serbia until 2034
(Official Gazette of the RS, no. 3/2017), 48.
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working public water supply systems in urban areas.'” One of the most sensi-
tive social groups, the population in Roma settlements, uses improved sources
of drinking water (98 %), 78 % use tap water that is delivered to the apartment
or house and 86 % use basic sanitation services.!' According to the results of
research in the civil sector from 2022, it is estimated that around one million
people permanently or temporarily do not have access to drinking water.'?

The subject of this paper is the international legal and political frame-
work of the right to water and relevant regulations in the Republic of Serbia,
and the focus is on the state’s responsibility for water management in accord-
ance with the realization of the common good. The starting point of the paper
is the position that access to water is a human right, and that water can be
managed only by the state and only in the general interest. The paper con-
sists of three parts. The first part deals with the problem of treating water as
a commodity, which has become a frequent practice of corporations and gov-
ernments around the world, as well as the response of individual countries to
the marketization and privatization of water. The second part presents the key
instruments of the United Nations and the European Union in this area. The
normative and strategic framework of the Republic of Serbia in this area is
analysed in the third part of the paper, from the perspective of the right to
water and the responsible state management of this natural resource. The final
considerations summarize the relevant issues and conclude that the state has a
primary obligation to provide its citizens with a progressive and full realiza-
tion of the right to water. This part also presents specific recommendations for
improving the relevant legal framework in the Republic of Serbia. The goal
of the paper is to point out the importance of establishing national regulations
that will ensure sovereignty and responsible management of water resources to
protect the health and lives of people, as well as the environment.

10 Knezevi¢, T. (2022). Izvestaj o zdravstvenoj ispravnosti vode za pice javnih vo-
dovoda i vodnih objekata u Republici Srbiji za 2021. godinu. Belgrade: Institute of Public
Health of Serbia “Dr Milan Jovanovic Batut”, 22.

' Kuzmanov, L., Markovi¢, J. (2021). Polozaj osetljivih grupa u procesu pristu-
panja Republike Srbije Evropskoj uniji. Belgrade: Social Inclusion and Poverty Reduction
Unit of the Republic of Serbia, 6.

12 Todorovi¢, 1. (2022). Ko u Srbiji prvi dograbi vodu, taj ima primat u njenom
koris¢enju. Balkan Green Energy News, 5 September. Available at: https://balkangreenen-
ergynews.com/rs/ko-u-srbiji-prvi-dograbi-vodu-taj-ima-primat-u-njenom-koriscenju/,  ac-
cessed on 15 September, 2022.
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WATER — RIGHT OR COMMODITY?

The stock exchange business on Wall Street in December 2020 marked
the first water trading (water futures market) on the stock exchange. The
world’s largest derivatives exchange has launched the California water market
trading worth more than $1 billion."> Water has appeared on the stock market
as a commodity in the form of a financial instrument called futures and its
price varies like the price of gold, oil or wheat. The idea of water trading arose
because of the water shortage in California, with the rationale that it would
serve as a hedge for the largest water consumers against rising prices and as
an indicator for investors around the world, and that futures would reduce the
risk to farmers and cities in the event of water shortages.'* This is presented as
a pilot project to show what the trend is, but it is very possible that water will
be regularly traded in the future. The Special Rapporteur on Water and Human
Rights reacted by expressing concern, since the appearance of water on the
stock market will lead stock market and financial speculation financiers to start
trading water like any other commodity, such as gold and oil."> Unlike these
products, water cannot be treated as a commodity, because it is a public good
and belongs to everyone. In addition, unlike oil, for which alternatives can be
found (natural gas, nuclear, solar energy, etc.), water has no substitute.

While corporations and other proponents of water futures trading con-
sider it economically justified, many authors warn that water marketization is
a dangerous trade of our future.'® One should keep in mind that trading on the
stock market is only apparently free, because looking at the wider context in
which it takes place reveals the prevailing influence of transnational financial
capital, international financial institutions, corporations and the most power-
ful governments. The enormous influence of corporations in this sector is also
reflected in laws in many countries that favour the interests of private inves-

13 Chipman, K. (2020). California Water Futures Begin Trading Amid Fear of
Scarcity. Bloomberg, 6 December. Available at: https://www.bloomberg.com/news/arti-
cles/2020-12-06/water-futures-to-start-trading-amid-growing-fears-of-scarcity, accessed on
1 November, 2021.

14 SEEbiz (2020). Na Wall Streetu pocelo trgovanje vodom. SEEbiz, 9 December.
Available at: https://www.seebiz.eu/trzista/na-wall-streetu-pocelo-trgovanje-vodom/247054,
accessed on 1 November, 2021.

1> United Nations Human Rights Office of the High Commissioner (2020). Water:
Futures market invites speculators, challenges basic human rights — UN expert. December
11. Available at: https://www.ohchr.org/en/press-releases/2020/12/water-futures-market-
invites-speculators-challenges-basic-human-rights-un, accessed on 1 November, 2021.

16 A word game, since future also indicates the time ahead of us. Brisman, A. et al.
(2020). The politics of water rights: Scarcity, sovereignty and security. Water, Governance,
and Crime Issues. Springer, Cham, 17-29.
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tors, allow the pollution of watercourses and water resources and endanger
its quality. Research findings indicate that many governments treat this vital
natural asset irresponsibly not only because of ignorance, incompetence, or
corruption, but also because they treat it as an economic resource to attract for-
eign investors and creditors to stimulate economic growth of their countries.'”
They ignore that short-term positive effects on the economy can have incalcu-
lable long-term adverse effects on people and the environment. This claim has
been argued by many researchers, including Maude Barlow,'® Patrick Bonda,"
Karen Bakker,?® Daniel Jaffee,?! Bieler and Jordan,”? Veljkovi¢,? Keough and
Youngstedt.>* Many authors advocate that access to water be defined and pro-
tected as a basic human right.? The importance of protecting the human right
to water must be considered through the prism of the fact that water is an

17 Ascher, W. (2000). Understanding Why Governments in Developing Countries
Waste Natural Resources. Environment 42 (2): 8.

18 Barlow, M. (2002). Commodification of water — the wrong prescription. Water
Science and Technology, 43 (4), 79-84; Barlow, M., Clarke, T (2002). Who owns wa-
ter?. The Nation, 2 (9), 11-14.

¥ Bond, (2010). Water, health, and the commodification debate. Review of Radical
Political Economics, 42.4, 445-464; Bond, (2008). Macrodynamics of globalization, un-
even urban development and the commodification of water. Law, Social Justice and Global
Development Journal, 1-14; Bond, (2004). Water commodification and decommodifica-
tion narratives: pricing and policy debates from Johannesburg to Kyoto to Cancun and
back. Capitalism Nature Socialism, 15 (1), 7-25.

2 Bakker, K. (2014). The business of water: Market environmentalism in
the water sector. Annual Review of Environment and Resources, 39, 469-494.

21 Jaffee, D. (2020). Enclosing Water: Privatization, Commodification, and Access.
303-323. In Legun, K., Keller, J., Bell, M., Carolan, M. (eds.). The Cambridge Handbook
of Environmental Sociology (Vol. 2). Cambridge: Cambridge University Press.

22 Bieler, A. and Jordan, J. (2018). Commodification and ‘the commons’: The poli-
tics of privatizing public water in Greece and Portugal during the Eurozone crisis. Euro-
pean Journal of International Relations, 24 (4), 934-957.

2 Veljkovié, N. (2018). Voda za pice i ljudsko pravo: javno dobro ili roba? Collec-
tion of papers, International Conference for Plumping and Sewage Systems, Pale, 1-18.

2 Keough, S. B., Youngstedt, S. M. (2019). Water, life, and profit: fluid economies
and cultures of Niamey, Niger. New York: Berghahn Books.

2 Sarvan, D. (2017). Ljudsko pravo na vodu u hrvatskom zakonodavstvu — de lege
lata 1 de lege ferenda. Foundation Public Law Centre, 1-15; Veljkovi¢, N., Petrovi¢, Z.,
Soti¢, A., Hero-Gon, M. (2018). Voda za pice i ljudsko pravo: dezinformacije i poverenje
potrosaca. Voda i sanitarna tehnika, 48 (3—4), 37-48; McAdam, K. C. (2003). The Human
Right to Water — Market Allocations and Subsistence in a World of Scarcity. The Interdisci-
plinary Journal of Study Abroad, 59-85; Fiechter—Widemann, E. (2017). The Human Right
to Water: Justice... Or Sham?: The Legal, Philosophical, and Theological Background
of the New Human Right to Water. Eugene, Oregon: Pickwick Publications; Bognanovié,
S., Jovovi¢, A. (2013). Ljudsko pravo na vodu i sanitaciju. Pravo — teorija i praksa, 1-3,
14-27.
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irreplaceable good necessary for human life, and is therefore a necessary pre-
condition for the realization of other human rights.?

Certain authors believe that irresponsible water management can be
defined as a form of ecocide and green crime.?” Criminologists began to exam-
ine the connection between genocide and ecocide, i.e., the interconnectedness
of the destruction of ecosystems and people, and found that this phenome-
non reflects the characteristics of state-corporate crime.?® According to these
authors, numerous modern genocides have been carried out through ecocide
and corporate efforts to ensure the raw materials necessary for the unstoppable
capitalist production line. Hence the initiative, supported by social movements
around the world, to include ecocide as an international crime in the Rome
Statute of the International Criminal Court.” This would enable establishing
personal and criminal responsibility of individuals for destroying nature or
making decisions that cause serious damage to the environment. Proponents of
this idea believe that criminal liability would have a greater impact on reduc-
ing environmental pollution than filing lawsuits against corporations, which as
a rule already have budgets planned in advance to cover court costs.

In addition to marketization and water pollution, the disastrous impact
on the state of water in the world is a consequence of the privatization of water
intakes, public services and water utilities. In the majority of cases, privatiza-
tion in this area is presented and introduced as part of a package of drastic
budget saving measures due to the indebtedness of the state and justified by the
explanation that this will generate additional revenues that can be used to pay
off the debt, increase the quality of drinking water and improve water supply
services. In practice, wherever it has been carried out, privatization in this area
has resulted in rising prices, decreasing the quality of services and water, further
commercialization of services and exclusion of citizens from participation in

26 Mladenov, M., Milojevi¢, G. (2019). Ljudsko pravo na vodu sa posebnim osvrtom
na praksu Evropskog suda za ljudska prava. Strani pravni Zivot, 63 (2), 117.

27 Lorenzo, N. (2014). Green Criminology, Victimitzaci6 Mediambiental i Social
Harm. El Cas d’Huelva (Espanya). Critica penal y poder: una publicacion del Observa-
torio del Sistema Penal y los Derechos Humanos; No. 7, 5-34; Johnson, H., South, N.,
Walters, R. (2016). The Commodification and Exploitation of Fresh Water: Property, Hu-
man Rights and Green Criminology. International Journal of Law, Crime and Justice, 44
(March), 146-62.

2 Lynch, M. J., Fegadel, A., Long, M. A. (2021). Green Criminology and State-
Corporate Crime: The Ecocide-Genocide Nexus with Examples from Nigeria. Journal of
Genocide Research, 23 (2), 236-56.

2 Stop Ecocide International. “Making Ecocide a Crime”. Available at: https://www.
stopecocide.earth/making-ecocide-a-crime, accessed on 2 September, 2022.
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decision-making about their national natural wealth and resources.*® The com-
modification of water leads to the situation in which only those who can pay for
it have access to drinking water, which is ethically unsustainable considering
that it is a resource without which life is not possible. In order to protect against
corporate influence and prevent the commodification of water, there are more
and more countries whose constitutions guarantee the protection of water as a
human right that can only be managed by the state and exclusively in the gen-
eral interest (Ecuador, Egypt, Bolivia, South Africa, Uruguay, etc.).

In his report on human rights and the privatization of water and sani-
tation services of 20 July 2020, Léo Heller, Special Rapporteur on the human
right to safe drinking water and sanitation, identified three key factors related
to the privatization of these services: profit maximization, the establishment of
monopolies over services and power imbalance.®' Also, he identified various
risks caused by privatization of water and services, which include deterioration
of services, inaccessibility and unaffordability of access to services, neglect of
sustainability, lack of accountability and growth of inequality. Such harmful
practices have fuelled efforts by the United Nations to develop instruments to
protect people’s rights to water.

3 Hermann, Ch. (2014). Komodifikacija: posljedice i alternative — Pouke iz privati-
zacije javnih sluzbi u Evropi. Pravo na grad. Available at: http://pravonagrad.org/komodi-
fikacija-posljedice-i-alternative, accessed on /5 October, 2021; Gaffney, M. (2016). Nature,
Economy, and Equity: Sacred Water, Profane Markets. American Journal of Economics &
Sociology, 75 (5), 1064-1231; Gudelj, 1., Runko Luttenberber, L., Senta Mari¢, A. (2015).
Posljedice kojima rezultira privatizacija vodno-komunalrnih usluga. 6. Croatian water con-
ference with international participation, Hrvatske vode na investicijskom valu. Available
at:  https://www.researchgate.net/publication/279528754 Consequences_resulting from
privatization_of water-utility services Posljedice kojima rezultira privatizacija_vodno-
komunalnih usluga, accessed on 10 October, 2021; Jaffee, D. (2020). Enclosing Water:
Privatization, Commodification, and Access, 303-323. In: Legun, K., Keller, J., Bell, M.,
Carolan, M. (eds.). The Cambridge Handbook of Environmental Sociology (Vol. 2). Cam-
bridge: Cambridge University Press; Bond, (2008). Macrodynamics of Globalisation, Une-
ven Urban Development and the Commodification of Water. Law, Social Justice & Global
Development Journal, 1-14; Gleick, H., Wolf, G., Chalecki, E. L., Reyes, R. (2002). New
Economy of Water — The Risks and Benefits of Globalization and Privatization of Fresh
Water. Oakland: Pacific Institute for Studies in Development, Environment, and Security;
McAdam, K. C. (2003). The Human Right to Water — Market Allocations and Subsistence
in a World of Scarcity. The Interdisciplinary Journal of Study Abroad, 59-85.

3! United Nations General Assembly. Human rights and the privatization of water
and sanitation services, Report of the Special Rapporteur on the human rights to safe drink-
ing water and sanitation, Léo Heller, of 21 July 2020, A/75/208
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THE INTERNATIONAL LEGAL AND POLITICAL FRAMEWORK
OF THE RIGHT TO WATER

Regulation at the level of the United Nations

The United Nations (UN) first recognized water as a right at a special
conference on this topic in 1977. The conference concluded by adopting the
Action Plan, which emphasized that

“...all people, regardless of the differences in the economic and social con-
ditions in which they live, have the right to access drinking water in the
quantity and quality that meets their basic needs.”

This position was supplemented by an anti-discrimination provision that
was included in the Convention on the Elimination of All Forms of Discrimi-
nation Against Women, which was being prepared at that time and was adopted
in 1979. According to Article 14(2)(h) of this Convention, the signatory states
must take measures to ensure that women and men have equal access to drink-
ing water and sanitary infrastructure.** A similar provision is included in the
Convention on the Rights of the Child.**

At the International Conference on Water and Sustainable Development
held in Dublin (Ireland) in January 1992, the participating states adopted the
basic principles to follow in order to ensure the right to water.** Those princi-
ples are as follows:

1. Fresh water is the crucial and vulnerable resource necessary for
sustaining life, development and the environment. Therefore, effective man-
agement of water resources requires a holistic approach, linking social and
economic development with the protection of natural ecosystems.

2. Water management should be based on the participatory principle and
involve users, planners and decision-makers at all levels. This includes raising
awareness of the importance of water among decision makers and the public.
Decisions are made with public consultations and the involvement of all users
in the planning and implementation of water-related projects.

32 United Nations Department of Economic and Social Affairs. The Human Right
to Water and Sanitation. Available at: https://www.un.org/waterforlifedecade/pdf/human_
right_to_water_and_sanitation_milestones.pdf, accessed on 10 October, 2021.

33 UN General Assembly, Convention on the Elimination of All Forms of Discrimi-
nation Against Women, 18 December 1979, United Nations, Treaty Series, vol. 1249, 13.

3* UN General Assembly. Convention on the Rights of the Child. 20 November 1989,
United Nations, Treaty Series, vol. 1577, 3, Article 24 (2).

351992 Dublin Statement on Water and Sustainable Development. Available at:
http://www.cawater-info.net/library/eng/l/dublin.pdf, accessed on § January, 2022.
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3. Women play a central role in the providing, managing and preserving
water. Their specific role as users of water and protectors of the environment
is rarely reflected in institutional arrangements for the development and man-
agement of water resources, and they need to be involved in decision-making
in this area.

4. Given that water has an economic value, it is important that access
to clean and healthy water and sanitation infrastructure is provided at an
affordable price.

The aforementioned principles adopted at the Dublin Conference were
also confirmed at the UN Rio Summit on Environment and Development*® held
in the same year, at the International Conference on Population and Develop-
ment in 1994% and the World Summit on Sustainable Development in 2002.%
In its Resolution 54/175 on the right to development, the UN General Assem-
bly confirmed that the full realization of this right includes, among others, the
right to food and clean water as basic human rights, and that improving them
represents a moral imperative for both national governments and the interna-
tional community.*

General Recommendation no. 15 of the UN Committee on Economic,
Social and Cultural Rights adopted in January 2003* is of crucial impor-
tance for this area. The Committee adopted the position that the right to an
adequate standard of living and the right to the highest available standard of
health, guaranteed by Articles 11 and 12 of the International Covenant on Eco-
nomic, Social and Cultural Rights,*" include the right to water, although it is
not clearly stated in the provisions of this Covenant. Given that water is of
fundamental importance for survival, this right is linked to the right to life
and other rights guaranteed by the Universal Declaration of Human Rights,

3¢ United Nations Conference on Environment and Development, Rio de Janeiro,
Brazil, 3-14 June 1992. Available at: https://www.un.org/en/conferences/environment/
1101992, accessed on 10 May, 2022.

37 United Nations International Conference on Population and Development, Cairo,
Egypt, 5 September 1994. Available at: https://www.unfpa.org/events/international-confer-
ence-population-and-development-icpd, accessed on 10 May, 2022.

3% World Summit on Sustainable Development, 26 August— 4 September 2002, Jo-
hannesburg. Available at: https://www.un.org/en/conferences/environment/johannesburg
2002, accessed on 10 May, 2022.

3 United Nations General Assembly Resolution A/RES/54/175 The Right to Devel-
opment, Article 12.

40 United Nations Committee on Economic, Social and Cultural Rights (CESCR),
General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant), 20 Janu-
ary 2003, E/C.12/2002/1.

4 United Nations General Assembly, International Covenant on Economic, Social
and Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, 3.

891



Glasnik of the Bar Association of Vojvodina, Issue 3/2022.

as it is a prerequisite for the realization of all other human rights. This right
is defined as the right of everyone to safe, physically available and affordable
water in sufficient quantities for personal and domestic use. In addition to per-
sonal and domestic use, water is necessary for a variety of purposes, from food
production (which is related to the right to adequate food) to maintaining per-
sonal hygiene (which is related to the right to health). Water is also necessary
for the provision of means of livelihood (connection with the right to provision
of means of livelihood through work) and the realization of cultural practices
(connected to the right to participate in cultural life).

Referring to its General Recommendation no. 3** which confirms that
the contracting states have a basic obligation to ensure the satisfaction of at
least the minimum level of each of the rights contained in the International
Covenant on Economic, Social and Cultural Rights, the Committee has identi-
fied the following minimum basic obligations of the states with regard to the
right to water:

a) ensuring access to the minimum amount of water necessary for per-
sonal and domestic use in order to prevent disease,

b) ensuring the right to access water and water facilities or services on a
non-discriminatory basis,

¢) ensuring physical access to water facilities or services that will ensure
a sufficient amount of water safe for usage,

d) ensuring that personal safety will not be compromised during physi-
cal access to water,

e) ensuring fair distribution of all available resources and services,

) adoption and implementation of the national strategy and action plan
in this area,

g) monitoring the realization of this right,

h) adoption of relatively inexpensive targeted programs to protect vul-
nerable groups,

1) implementation of measures to prevent and control water-related dis-
eases, including access to adequate sanitation.

General recommendation no. 15 points out that the right to water entails
certain freedoms:

1. the right to ensure access to available water resources,

2. the right to unimpeded use, such as the right to be free from arbitrary
exclusion or contamination of water resources, and

3. the right to a water supply system that will ensure equal opportunities
for people to enjoy the right to water.

42 United Nations Committee on Economic, Social and Cultural Rights (CESCR),

General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1, of the
Covenant), 14 December 1990, E/1991/23.
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In this General Recommendation, the UN Committee for Economic,
Social and Cultural Rights emphasized that water should primarily be treated
as a social and cultural asset, not as an economic commodity. Accordingly, UN
member states should take measures to ensure accessibility, availability and
quality of water, including physical and economic accessibility, non-discrimi-
nation and access to information on all water-related issues. The third section
of General Recommendation no. 15 lists the duties of states. Legal obliga-
tions include the duty to take all measures for the full realization of this right.
As with any other human right, the specific legal obligations of states include
obligations to respect, protect and realize this right. Specifically, in relation to
the right to water, these obligations are as follows:

1. The obligation to respect requests from states to refrain from any
activity that may directly or indirectly threaten the realization of the right to
water. This prohibition refers to the prohibition on pollution, restriction on
equal access to water, destruction of water resources and infrastructure, etc.

2. The obligation to protect requires states to prevent third parties (indi-
viduals, groups and corporations) from jeopardizing the realization of the right
to water in any way. Where water-related services, such as water intakes, water
networks and access to rivers, are controlled or provided by third parties, the
state must prevent impacts that could threaten the right to water. With that
aim, states should adopt an effective legal framework that includes independ-
ent oversight bodies, participation of the public, and sanctions for regulatory
violations.

3. The obligation to implement includes the obligation to adopt appropri-
ate legal, administrative, strategic, budgetary and other measures necessary for
the full realization of the right to water. It is the duty of states to ensure legal
protection of this right, to adopt and implement strategies and plans for the full
realization of this right, with a special emphasis on rural areas.

General Recommendation no. 15 of the UN Committee on Economic,
Social and Cultural Rights includes international obligations of UN member
states. They must respect the right to water beyond their borders and, to that
end, must not allow their citizens and companies to violate this right in other
countries. It is forbidden to use water as an instrument of political or economic
pressure. What is more, the obligation of international cooperation in order
to ensure the right to water was emphasized. When concluding international
agreements, the contracting states must take care that these instruments will not
negatively affect the realization of the right to water. Agreements on trade lib-
eralization must not jeopardize the state’s capacity to ensure the full realization
of this right. This obligation also applies to international financial institutions.

In 2005, the Sub-Commission of the UN Human Rights Commission’s
for the Promotion and Protection of Human Rights adopted the Guidelines for
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the Implementation of the Right to Drinking Water prepared by Special Rap-
porteur El Hadji Guissé.” The aim of these Guidelines is to help governments
create a legal and strategic framework for the implementation of the right to
water. The key components of the regulation should be the prevention of dis-
crimination in the exercise of this right, accessible and equal distribution of
water, improving access to drinking water and ensuring its quality. Water must
be accessible to all, including the poor and members of other marginalized
groups. Since no one can be denied the minimum amount of water necessary
for drinking and access to sanitary and health services, the state must subsidize
these services or take other measures to ensure that water is available to all. In
addition, the Guidelines indicate the need to ensure the right of participation
of all citizens when it comes to issues related to water and sanitation services,
including the participation of women and other vulnerable groups. Communi-
ties have the right to determine what water and sewerage services they need.
Everyone has the right to equal access to complete and transparent information
related to water, sanitation and health services and the environment.

Despite these numerous UN activities related to the implementation and
promotion of the right to water, the world crisis in terms of this resource has
not become less serious, so the UN General Assembly declared the period
2005-2015 as the International Decade for the action “Water for Life”.* In
2008, the UN Human Rights Council appointed an independent expert on
issues of states’ obligations regarding the realization of this right,* and in
2011, the expert was renamed into Special Rapporteur on human rights to safe
drinking water and sanitation.*® The Special Rapporteur is authorized to con-
duct thematic research, collect good practices and conduct field missions to
UN member states to assess the state of the right to water.*’

The first international instrument that recognizes the right to safe and
clean drinking water and sanitation as a human right necessary for fully exercis-
ing the right to life and other human rights is Resolution 64/292, adopted by the

4 United Nations Economic and Social Council. Commission on Human Rights.
Sub-Commission on the Promotion and Protection of Human Rights. Realization of the
right to drinking water and sanitation. Report of the Special Rapporteur, El Hadji Guissé,
11 July 2005, E/CN.4/Sub.2/2005/25.

4 United Nations General Assembly Resolution A/RES/58/2017.

4 United Nations Human Rights Council Resolution 7/22, Human rights and access
to safe drinking water and sanitation, 28 March 2008, A/HRC/RES/7/22.

46 United Nations Human Rights Council Resolution 16/2, The human right to safe
drinking water and sanitation, 8 April 2011, A/HRC/RES/16/2.

47 By 2020, based on field missions, reports on the state of the right to water and
sanitation in 30 countries have been published. United Nations Office of High Commis-
sioner for Human Rights. Country visits. Available at: https://www.ohchr.org/EN/Issues/
WaterAndSanitation/SRWater/Pages/Country Visits.aspx, accessed on 15 October, 2021.
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UN General Assembly in 2010.*® Five years later, in its Resolution 70/169, the
UN General Assembly recognized the right to safe drinking water and the right
to sanitation as two separate rights, taking into consideration that they require
different treatment in their implementation.*” These rights are confirmed as
components of the right to an adequate standard of living and as necessary for
fully exercising the right to life and other human rights. They are also included
among the goals of the 2030 Agenda for Sustainable Development (Goal No.
6),”°, and the Supervisory Board of the Initiative for Integrated Monitoring of
this Sustainable Development Goal was formed.’! The main goal is to ensure
the availability and sustainable management of water and sanitation for the
entire population, which is closely related to the responsible management and
prevention of pollution of this natural resource. The sub-goals include achiev-
ing universal and equal access to safe and affordable water for all, adequate and
equal access to sanitary and hygienic conditions for all, improving water qual-
ity by reducing pollution, increasing the efficiency of water usage in all sectors,
integral management of water resources at all levels, restoration of water-
related ecosystems, international cooperation in this area and strengthening
the participation of local communities in the management of water supply and
sanitation. In its Resolution 45/8,% the UN Human Rights Council called on all
states to implement these internationally agreed goals in accordance with their
obligations arising from international law. This call to respect international law
and stop the pollution of natural resources, including water, was reiterated in
the UN General Assembly Resolution of July 26, 2022, which declared access
to a clean, healthy and sustainable environment as a human right.*

A brief overview of the work of the UN related to the right to water
indicates the determination of the international community to create a solid
normative and political framework for the protection of water and the right to
safe drinking water.

48 United Nations General Assembly Resolution 64/292, The human rights to safe
drinking water and sanitation, 3 August 2010, A/RES/64/292.

4 United Nations General Assembly Resolution 70/169, The human rights to safe
drinking water and sanitation, 22 February 2016, A/RES/70/169.

0 United Nations General Assembly Resolution Transforming our world: the 2030
Agenda for Sustainable Development, A/RES/70/1.

31 United Nations. UN Water — Monitoring SDG on water and sanitation. Available
at: https://www.sdgémonitoring.org, accessed on 15 June, 2022.

2 United Nations Human Rights Council Resolution, The human rights to safe
drinking water and sanitation, 6 October 2020, A/HRC/RES/45/8.

33 United Nations General Assembly Resolution 76/300, The human right to a clean,
healthy and sustainable environment, 26 July 2022, A/RES/76/300.
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Regulation at the level of the European Union

At the European level, the legal framework for the action of states in the
field of water policy was established by the revised Water Framework Direc-
tive of the European Parliament and the Council of December 16, 2020 on the
quality of water intended for human consumption.’* The Directive entered into
force on January 12, 2021, and the member states of the European Union are
required to transpose it into national legislation within two years. The aim of
this Directive is to protect human health from the negative effects of any pol-
lution of water intended for human consumption by ensuring its healthiness
and cleanliness, as well as to improve access to drinking water. The accepted
approach to water security is based on risk, which covers the entire supply
chain from the catchment area, abstraction, treatment, storage and distribu-
tion of water.

With this Directive, the European Commission partially adopted the
request of the European citizen initiative Right2Water, which is based on the
request for creating regulations based on the right to water and sanitation as
recognized by the United Nations.>> As a reaction to this citizens’ initiative,
the Water Directive included the obligation of Member States to take the nec-
essary measures to improve or maintain access to water intended for human
consumption for all, and especially for vulnerable and marginalized social
groups (Article 16).%

THE LEGAL AND STRATEGIC FRAMEWORK FOR
RESPONSIBLE WATER MANAGEMENT IN THE
REPUBLIC OF SERBIA

As a contracting state of the human rights instruments of the United
Nations, including the International Covenant on Economic, Social and
Cultural Rights, the Republic of Serbia is obliged to respect, protect and
implement obligations related to the right to water, in accordance with General

54 Directive (EU) 2020/2184 of the European Parliament and of the Council of 16
December 2020 on the quality of water intended for human consumption. This instrument
builds on the previous directive in this area, the Drinking Water Directive 98/83/EC, which
has undergone several changes since its adoption.

53 Right2Water. Available at: https://right2water.eu, accessed on 10 October, 2021.

3¢ European Citizen’s Initiative. “Water and sanitation are a human right! Water is
a public good, not a commodity!” Available at: https://europa.eu/citizens-initiative/water-
and-sanitation-are-human-right-water-public-good-not-commodity en, accessed on 10 Oc-
tober, 2021.
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Recommendations no. 3 and 15 of the UN Committee on Economic, Social
and Cultural Rights. As a candidate country for membership in the European
Union, Serbia is obliged to implement the Water Framework Directive (EU)
2020/2184 and other “daughter” directives into the national legislation. In this
section, the national normative and strategic framework for responsible water
management is analysed from the perspective of these accepted international
obligations of the state.

The Constitution of the Republic of Serbia®” does not contain a spe-
cial provision that would guarantee the protection of water as a human right
that can only be managed by the state. The right to water can be subsumed
as an element of the right to life (Article 24) and the right to a healthy envi-
ronment (Article 74). According to Article 87 of the Constitution, natural
resources belong to the state and are used under the conditions and in the
manner provided by law, but foreigners can acquire the right to concession
on natural resources and goods of general interest (Article 85, paragraph 2).
Entrepreneurship can be limited by law in order to protect human health, the
environment and natural resources (Article 83, paragraph 2). Water, water-
courses and their sources, underground water resources, geothermal and other
geological resources are defined by law as natural resources and are owned by
the Republic of Serbia.®

The main legal act in the field of water is the Water Law.** In addition to
the Water Law, laws that regulate environmental protection, nature protection,
mining and geological research, communal activities, local self-government,
navigation, public enterprises, public health, emergency situations, public
property and public — private partnership also deal with water and water-
dependent systems. The Law on Environmental Protection® contains special
provisions on water protection (Article 23), and water and watercourse protec-
tion regimes are provided for in the Law on Nature Protection,® the Law on
Integrated Prevention and Control of Environmental Pollution,?, the Law on

7 Official Gazette of the RS, no. 98/2006 and 115/2021.

8 Law on Public Property, Official Gazette of the RS, no. 72/2011, 88/2013,
105/2014, 104/2016 — other law, 108/2016, 113/2017, 95/2018 and 153/2020.

% Official Gazette of the RS, no. 30/2010, 93/2012, 101/2016, 95/2018 and 95/2018
— other law.

 Official Gazette of the RS, no. 135/2004, 36/2009, 36/2009 — other law, 72/2009
— other law, 43/2011 — US decision, 14/2016, 76/2018, 95/2018 — other law and 95/2018 —
other law.

1 Official Gazette of the RS, no. 36/2009, 88/2010, 91/2010 — corrected, 14/2016,
95/2018 — other law and 71/2021.

2 Official Gazette of the RS, no. 135/2004 and 25/2015.
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Strategic Environmental Impact Assessment,* as well as other regulations and
by-laws governing the system of nature and environmental protection.
The Water Law regulates

“..the legal status of water, integral water management, management of
water facilities and water areas, sources and methods of financing water
activities, supervision over the implementation of this law, as well as other
issues important for water management” (Article 1).

The provisions of this law refer to all surface and groundwaters on the
territory of the Republic of Serbia, including thermal and mineral waters,
except for groundwaters from which useful mineral raw materials and geo-
thermal energy can be obtained, then to watercourses that form or cross the
state border of the Republic of Serbia and groundwaters belonging to them,
as well as the exploitation of river sediments that do not contain admixtures
of other useful mineral raw materials (Article 2). According to Article 5 of
this law, water is a state-owned natural resource, a public water resource that
is inalienable and that is used in a way that does not adversely affect the water
and coastal ecosystem and does not limit the rights of others. The right to uti-
lize waters can be acquired under the conditions established by this Law and a
separate law.

Water management is the state’s responsibility and is based on the
principles of sustainable development, integrity, unity of the water system,
ensuring protection against the harmful effects of water, the “user pays” and
“polluter pays” principles, considering the best available techniques and
public participation and the right to information on the state of waters and the
work of competent authorities (Article 25). Water management must be based
on the long-term protection of available water resources in terms of quantity
and quality. The “user pays” principle implies that anyone who uses a water
resource and a water facility, i.e., a water system, as a resource of general
interest, is obliged to pay a realistic price for its use. On the other hand, anyone
whose activities cause water pollution is obliged to bear the costs of measures
to eliminate the pollution. Drinking water must meet appropriate health condi-
tions (Article 75, paragraph 1), and the state-owned company, that is, another
legal entity that performs water supply operations, is obliged to take measures
to ensure that drinking water meets necessary health conditions (Article 74).

The Water Law makes it mandatory to use a number of measures and
activities to protect water from pollution in order to preserve human life and
health, as well as to protect aquatic and coastal ecosystems and achieve envi-
ronmental quality standards (section 4.3). The provisions include prohibitions

9 Official Gazette of the RS, no. 135/2004 and 88/2010.
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and obligations of polluters (Articles 97-104) and systematic monitoring of
the status of water and protected areas (Articles 107—111), as well as prohibi-
tions, rights limitations and obligations of owners and users of water areas
and water facilities (Articles 133—139). A step forward in terms of the right to
information and citizens’ participation in water management is the inclusion of
the public in the processes of preparation and adoption of water management
plans and the establishment of the National Conference on Water (Articles
142-146). The national conference consists of representatives of local self-
government units from each water area, water users representatives and
citizens’ associations.®

Amendments to the Water Law from 2010, adopted in 2012, made it
possible to lease publicly owned water areas, and this issue was additionally
regulated by amendments to the Law in 2016 and 2018 (Articles 10a, 10b,
10v, 10g, 10d and 10dj).%

According to valid decisions, water areas in public ownership can be
leased to legal entities, entrepreneurs and natural persons for the purposes
established in Article 10 of the law. The range of ways in which a water area
is used is very wide and includes, in addition to sports, recreation and tourism,
the construction, reconstruction and rehabilitation of water facilities, mainte-
nance of watercourse beds and water facilities, construction and maintenance
of facilities for the production of electricity using water power and the exploi-
tation of mineral raw materials. The decision on leasing and the contract on
the lease of water areas in public ownership is made, that is, concluded by the
state-owned water management company. An exception to this rule is the case
of water areas in public ownership on the territory of the city of Belgrade for
the installation of floating objects, in which case the lease agreement is con-
cluded by the competent authority of the city of Belgrade (Article 10a).

A water area in public ownership is leased in the process of public bid-
ding or collection of written bids through public advertising (Article 10b),
and the procedure is determined in more detail by an act of the Government
(Article 10 v, paragraph 1). The provisions of the Water Law on the leasing of
water areas do not exclude giving water areas for use under special regulations
on public-private partnerships and concessions (Article 10c, paragraph 5). The
time for which a water area is leased cannot be longer than 15 years, except in

¢ By the time this paper was finished, the National Conference on Water had not
been formed.

% The National Assembly of the Republic of Serbia adopted additional amendments
to the Water Law in July of 2021. The changes related to the fact that water areas could be
leased through a direct contract for floating objects that are on the water area of the city of
Belgrade caused protests from citizens and environmental activists. The President of the Re-
public of Serbia refused to sign the law and returned the document to the National Assembly.
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case of building construction, in which case it cannot be leased for more than
50 years (Article 10g, paragraph 1). The law also enables the establishment of
the right of easement on water areas and water facilities in public ownership
for the construction of linear infrastructure facilities, the installation of pipe-
lines, underground and overhead lines, optical cables and other installations,
collectors, water intakes/partitions in the watercourse bed, as well as the right
of easement of passage. (Article 10d).

Legal regulation enables the commercial use of water by domestic and
foreign legal entities. The Law on Public Property makes it possible to acquire
concessions or the right to use or exploit natural resources, including water
(Article 9), which is decided by the Government (Article 40). According to the
Law on Public-Private Partnership and Concessions®, a concession is a con-
tractual or institutional public-private partnership in which a public contract
regulates the commercial use of natural wealth and goods in general use that
are in public ownership,

“which the public partner cedes to the private partner, for a certain
period of time, under specially prescribed conditions, with the payment of the
concession fee by the private or public partner, whereby the private partner
bears the risk related to the commercial use of the object of the concession”
(Article 10, paragraph 1).

A concession for the commercial use of natural resources, including
water, can also be granted for the exploitation of geological resources, certain
activities within protected nature areas, as well as for the use of other pro-
tected natural resources. If a private partner does not implement measures and
actions necessary for the protection of goods in general use and for the protec-
tion of nature, the public partner can unilaterally terminate the public contract
(Article 54, paragraph 1, item 3). However, no measures have been envisaged
for ensuring that the commercial use of the concession object does not jeop-
ardize the realization of the human right to water, the protection of the public
interest and security against the arbitrariness of the private partner.

In 2017, the Government of the Republic of Serbia adopted the Water
Management Strategy until 2034, and the Action Plan for the implementa-
tion of this strategy for the period from 2021 to 2023%” was adopted in 2021.
Regarding the use of water, the main strategic goal is to ensure sufficient
quantities of water of appropriate quality for different categories of the popula-
tion, while the environment must not be endangered. Water protection against
pollution aims to protect human health, preserve water ecosystems and meet
the needs of water users. Regarding the continuation of the legal reform in

% Official Gazette of the RS, no. 88/2021.
7 Official Gazette of the RS, no. 79/2021.
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this area, the Strategy and the Action Plan envisage harmonization with the
regulation of the European Union, but not with the key instruments and stan-
dards related to the right to water adopted at the level of the United Nations.
According to these documents, an increase in the price of water and services
is planned in order to reach the economic price of water supply and for the
channelization of settlements, which should be adapted to the economic power
of the population and the economy. In addition, it is planned to restructure
public utility companies and reduce the number of public water companies,
strengthen private-public partnership and encourage private investments in
this area. The national strategy for the sustainable use of natural resources and
assets®® also envisages that the right to special use of water is acquired on the
basis of a concession.

Such policies, supported by legal authorizations on public-private
partnerships and the acquisition of concessions and rights of use over water,
cause concern due to unforeseeable adverse consequences for citizens and the
state. This concern is all the greater as it is estimated that up to now 90 % of
drinking water resources have been consigned or privatized by foreign cor-
porations.® Privatization of this vital natural wealth and strategic resource
has caused disastrous consequences for the state of water as well as for the
health and lives of the population in all the countries where they have been
implemented.

The aforementioned relevant provisions of the Water Law and other
laws and strategies related to responsible water management indicate that the
state did not respect its obligation to adopt legal and strategic measures nec-
essary for the full realization of the right to water and equal access to safe
and affordable water for all. What is more, the regulations on public-private
partnerships indicate a clear political decision to open up the public sector to
private capital, including the areas of water supply and sanitation. The regula-
tions, however, do not envisage measures for this to happen in a way that does
not jeopardize the realization of the human right to water and social goals, the
protection of the public interest, the transparency of the process and the secu-
rity against the arbitrariness of the private partner.

8 Official Gazette of the RS, no. 33/2012.

¢ Vidovi¢, N. Voda kao javno dobro svih gradana. Public Forum in Zrenjanin.
Available at: http://www.zsf.rs/analize/voda-kao-javno-dobro-svih-gradana/, accessed on
15 October, 2021; Pudar, M., Stevanovi¢, M. N. (2016). Srbija je u tiSini prodala izvorista.
Danas, 3 June. Available at: https://www.danas.rs/vesti/ekonomija/srbija-je-u-tisini-proda-
la-izvorista/, accessed on 10 October, 2021; Zrenjanin danas (2019). Strane kompanije
poseduju skoro 80 % izvora Ciste vode u Srbiji. Zrenjanin danas, 25 March. Available at:
https://www.zrenjanindanas.rs/strane-kompanije-poseduju-skoro-80-izvora-ciste-vode-u-
srbiji/, accessed on 10 October, 2021;
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CONCLUSION

Water is a key, irreplaceable and vulnerable resource necessary for sus-
taining life and a prerequisite for the realization of all other human rights. The
United Nations have recognized the right to safe drinking water and sanitation
and adopted multiple documents aimed at protecting this right and ensuring
the availability and affordability of water for all. The legal obligations of states
in this respect include the obligation to respect, protect and realize the right to
water, as with any other human right, which is closely related to the responsible
management and prevention of pollution of this natural resource. Governments
are obliged to refrain from activities that may directly or indirectly threaten
practicing the right to water, which implies pollution, marketization and com-
modification of water and services related to it. The obligations of the state
include protection from direct or indirect influences of third parties that may
threaten this right and the obligation to adopt appropriate legal, strategic and
other measures necessary for the full realization of this right.

The analysis of the normative and strategic framework of the Repub-
lic of Serbia for responsible water management indicates many shortcomings
in terms of complying with international human rights standards in this area.
Solutions in this area have the potential to produce negative effects on the pop-
ulation, water resources and the state. Water is not recognized and defined as
a human right. No instruments are provided for the protection and full imple-
mentation of this right, especially for marginalized social groups. Regulations
on concessions and public-private partnerships pave the way for the privat-
ization of water and the public sector in this area, despite the fact that the
privatization of this vital natural resource has caused negative effects on the
state of water and the population in all countries where it has been imple-
mented. This type of regulation directly threatens the sovereignty of the state
over its natural resources and goods in general use. There are no effective
instruments for protecting water from pollution, as well as from its commodi-
fication and marketization.

Given that it is a vital asset without which there is no life, it is necessary
to improve the legal and strategic framework as soon as possible in order to
prevent negative effects on the enjoyment of the right to water and the state of
this natural resource. These measures should include, among others:

— introducing the institute of the human right to water and the responsi-
bility of the state for the conscientious, ethical and responsible management
and protection of water in accordance with the realization of the common good
in the Constitution of the Republic of Serbia;

— introducing the institute of personal responsibility of public officials
(from dismissal to criminal liability) for actions and omissions that threaten
the right to water;
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— replacing the “polluter pays” concept with the concept of banning and
sanctioning pollution;

— making the penal policy towards polluters stricter;

— prohibiting the privatization and leasing of springs, water intakes,
lakes, rivers, coasts, etc. to foreign and private domestic companies;

— prohibiting the privatization of state-owned water management and
utility companies;

— prohibiting economic activities that threaten underground and sur-
face waters;

— prohibiting activities of multinational corporations that have any con-
nection with water and other natural resources;

— prohibiting water trading on the stock exchange;

— revision of laws that regulate the issue of water use, concessions for
water use and concessions for the use of water for the purpose of placing it on
the market in its original or processed form, in bottles or in packaging, from
the perspective of securing and protecting water as a human right and protect-
ing the common good, including the prohibition of granting concessions to
foreign individuals and legal entities.

It is vitally important for the Republic of Serbia and its citizens to estab-
lish regulations that will ensure sovereignty over waters and protections on
practicing the human right to water.
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HNPUPOJHA BOT'ATCTBA U 3AIITUTA ITPUPOAE

IIpuponne myme 3an0BOJbaBajy morpede pekpeanuje U eKoTypHu3Ma.
MebhyTtum, MHOTE BlIajie Y CBHUjETy YCIIOCTaBWIIE Cy PEKpealujcke mIyMe Kao
CTpaTeTHjy 3a O4YyBambe M YIpaBJbathbe MPEIMETHUM TOAPYYjUMa HA OIPIKUB
HauuH. lllyme Mory ucnopyuutu (yHKIHje 3alITUTE UM O4yBamba Koja ce of
BUX 0YeKyje caMO ako Cy y MPHUPOJHOM CTamy U Yy AOOPUM MPUPOAHUM €KO-
JIOIIKUM YCIIOBHMA, WIH Kaja ce Kopucte y oapxkuBoMm cmuciy.! Y CAJl je
myMcka pekpeanuja ocHoBana 1905. roguHe kao mjecto 3a pactyhe ypbano
CTAHOBHHUIITBO — 300T MHIYCTPHUjCKOT pacTta, JoK je y EBponu xopumteHa 3a
peKpeanujy apucTokparuje joumr y cpeameM Bujeky. LIlymcku kpajonuuu ce
MOTY KpETaTH OJi BEJIMKUX, KOHTUHYHPAHHUX IIyMa KOje c€ KOpUCTE 3a BHILe-
CTpyKe HaMjeHe (IPOU3BOba, KYJITYpHE, PEKpealtjcKe Uik eKOJIOLIKE YCIyre
U CII.) 10 MO3aWKa 1iyma u 01okoBa jpseha y pypanHom kpajonuky.? lyma je
3ajenqHuIa OMJbaKa, )KUBOTHIA U MHKPOOpPraHM3aMa, JIOK Cy cTalna KjbydHa
KOMITOHEHTa CUCTeMa, Koja Mel)ycoOHO Ijenyjy jelHU C IpyruMa U ca HeXH-
BUM JIHjEJIOM OKOJIMHE — YKJbY4yjyhu 3eMibuINTE, BOAY U MUHEpase.®

T'eonoruja, pessed, Bereranuja, 110, Boja U (payHa cy KOMIIOHEHTE MPH-
poaHor kpajoiuka. [Ipu Tome, IPUPOAHU PECYpCH Cy 3eMJba, BOJA, KIUMa U
MIPUPOJHA BEreTalrja KOjy MOJbONPUBPETHUIIM KOPUCTE 32 IPOU3BOIHY MOJbO-
MPUBPEIHUX MPOM3BOJA. 3a OILjEHY KBAJIUTETAa U OJPKUBOCTH YINpaBJbarba
MIPUPOJHUM pECypcuMa Ba)KHO j€ OLIMJEHUTH MPUMjEPEHOCT MHCTUTYLMOHA-
HUX apamkMaHa BbHUXO0Be anokanuje. O HaYMHUMA Ha KOjU CE€ Yy E€BPOICKUM
3eMJbaMa yMpaBJba 3ajeAHUYKUM A00pHMa TOCTOjU JaHAC CHCTEMaTH30BaHa
auTeparypa,* a moceOHO U0 JIUTepaType Koju ce 6aBu CrenupuIHOM YIOrOM
JIOKATHUX W JPYTUX 3ajeHUIA Y YIpaBbaky TOM BpcToM jobapa.’ Bpaso
(Bravo) u [Te Myp® (De Moor) mokasyjy [1a, Hako je TOKOM BpPEMEHa HECTao
L{jeId HHU3 TPAaJUIHOHATHUX OOJIMKA YIpaBJbakha 3ajelHHYKUM J00puMa,
U JlaJbe TMOCTOjU Cpa3MjepHO BEJIHMK Opoj mpuMjepa y KOjUMa 3ajelHHYKUM

! Stepankova, et al. (2012). Design Principles of public and recreational areas in the
urban environment. Nitra, Slovakia. Slovak University od Agriculture.

2 Bodin, O., Crona, B. 1. (2009). The role of social networks in natural resource
governance: what relational patterns make a difference?. Global Environmental Change, 19
(3), 366-374. http:// dx.doi.org/10.1016/j.gloenvcha.

3 Stepankova, Op. cit.

4 Bravo, G., De Moor, T. (2008). The commons in Europe: from past to future. Inter-
national Journal of the Commons, vol. 2, no 2, 155-161.

5 Selfa, T., Endter-Wada, J. (2008). The Politics of Community-Based Conservation
in Natural Resource Management: A Focus for International Comparative Analysis. Envi-
ronment and Planning A, vol. 40, issue 4, 948-965; Laerhoven, F., Barnes, C. (2014). Role
of community development support in sustaining the commons. Economis.

¢ Bravo, G., De Moor, T. (2008). Op. cit., 155-161.
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pecypcuma yIpaBjbajy acolldjaliije KOPUCHUKA W PAa3IMIUTE BPCTE HHCTUTY-
[IMja Be3aHe y3 JOKaJIHe 3ajeqHuIie.’

Hayunumum cy moBe3anu katacTpoasHe IPOMEHE Y OKPYKEbY ca TeXHO-
KpPaTCKUM HAYMHOM Pa3MHUILbamba M BPHjeTHOCTUMA MOTPOIIAYKOT APYINTBA,
Koje cy yrpaheHe y ekoJolIKe Ipakce MoTpollkbe pecypea. 300r Tora MMamo
HEIOCTAaTaK EKOKYITYype WM WHTETPUCAHOT 3HAaKka O OKOJMHU W HEJOCTaTak
HAayYHO Pa3BUjCHUX HAYMHA pjelaBarba OBUX IUTAmbA.

Buktumonosn y XXI crosbehy Mopajy OMTH OpaHUOIM MpaBa Ha KUBOT
U C THM y BE3H IpaBa Ha 3[paBy KUBOTHY CPEANHY W 3aIITUTY jaBHUX H00apa
Kao onmTux gobapa. JaBHa nobpa (public goods umu social good wim collective
good) cy oHa Koja Cy HaMHjeHhEeHa KOPHUILITEHhY jaBHOCTH U CBHX I10jeIMHAIA.
OHa yKXUBajy YCTaBHY 3allITUTY, TC¢ Ha HHMa HHje MOryhe BIACHUILITBO NpH-
BaTHOINPAaBHUX cyOjekara ((PU3MYKUX WM MpaBHUX 0coba) jep je pujed o
noOpuma koja ciyke cBuMa rpahanuma. IlpoOGnem jaBHuX moOapa mocraje
MoceOHO aKTyallaH y HOBHjE BpHjeMe, HAPOYHTO IMOJ YTHIIAjeM IpoIeca MmpH-
BaTH3aIMje U TIo0aln3aiurje, yCibe eJIeMeHTapHUX Hemorona u karactpoda,
aJy ¥ Kao MOCJbEAMIIA TI0jaBa Kao IITO Cy KOPYMIMja U M30CTaHaK Mpey3u-
Marba OJrOBOPHOCTH (WM HpebaluBame OJArOBOPHOCTH) KOJU CE MPHMAPHO
oJlpakaBa y HEKBAJIUTETHO] PETyNalijy U/UIM UMILICMEHTAIMjU nporuca.t

[IpuponHu pecypcu Cy 3ajeHHYKa WK ommra godpa (commons)’ wiu
3ajemHNYKH pecypcu (common-pool resources — CPR),'" koju ce 6utHo pasiu-
Kyjy on jaBuux n06apa.'! 3Hauum, mpupoaHa U jaBHA 100Opa HUCY CUHOHUMHU
HUTH Y)KUBAjy UCTy mpaBHy 3amTuty. OmINTa WIK 3ajeHUYKa 1o0pa y Bia-
CHUIITBY Cy Ip)KaBe W HE MOTY CE€ JUJEIIUTH Ca CYCjeIHHM JprKaBaMa IOIyT
OKeaHa, Wi atMoc(epe, WM MHTEPHETa, KOjH Cy Takohe 3ajemHudka moopa,
anmu no0pa Koja Mpunanajy jeqHako CBUM TpahjaHuma cBHjeTa, JOK MPHPOTHH
pecypcH MmonyT BOJIe, pHjeKa U IiyMa — MpuIaiajy rpahanuma apxase Ha 4Hjoj
TepuTopuju TH rpahanu xuBe. TauHuje, TUTyIap MpaBa HA BOLY WJIM BIACHHUK
je ApkaBa, TOK OBHM MPUPOAHU PECYPCH jelHAKO NMPHMajajy cBUM rpahannma
jemHe apikaBe. YIpaBJbayKH MEXaHU3MH MOTY YKJBYUYHBATH PA3IMIUTE BPCTE

7 Simonetti, P. (2010). Vlasni$tvo i njegove transformacije, jamstvo i zastita. Zbor-
nik Pravnog fakulteta. Rijeka (1991), v. 31, br. 1, Suppl., 253.

8 Petak, Z. (2011). Upravljanje prirodnim resursima kao zajednickim dobrima: Te-
orijski pristup razlikovanju javnih dobara i zajednickih resursa. Forum za javnu upravu.
Izazovi upravljanja javnim dobrima. Friedrich-Ebert-Stiftung. Ured za Hrvatsku. www.fes.
hr Institut za javnu upravu, www.iju.hr, 10.

° Azzellini, D. (2018). Labour as a Commons: The Example of Worker-Recuperated
Companies, Critical Sociology, 44 (4-5), 763-776.

10 Araral, E. (2014). Ostrom, Hardin and the Commons: A Critical Appreciation and
Revisionist View. Environmental Science and Policy, vol. 36, 1-92.

" Anomaly, J. (2015). Public Goods and Government Action. Politics, Philosophy &
Economics, 14 (2), 109-128.
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HeopMaTHIX HOPMH M JIOKATHO Ofipel)eHuX MpaBuiia, 3aCHOBAaHUX Ha BPH]je/I-
HOCTHMa KOj€ Cy JIOMHHaHTHE y ofipeheHoj 3ajequuiu. CBjeCHO 3aHEMapUBambE
MIPUPOJIC U CBETa IITO OHA HYIH TOBOIHU JIO CHIDKaBara KBAINTETA JKUBOTA W,
mpuje cBera, noehaBa pU3MK O HACTaHKA pa3sHUX Oonectu. Opatie noja3u
U OITOBOPHOCT 3a BIACTHTO TOHAIIAFE M IOCJHETUIC ITOCTyIaKa CBAKOT Of
CY[MOHHUKA Y TOME.”

bes umcTe BoAe M Ba3myxa Hema JKHBOTA, 300T Yera IpaBO HA BOAY U
YHCT Ba3AyX MOpajy OMTH yCTaBOM rapaHTOBAaHA IMPaBa — KaoO CAaCTaBHU IHO
CJIEMEHTApHOT JbYJACKOI MpaBa MJIM IpaBa Ha JXUBOT. 3araheme BOJAC WU
BasIyxa y3pokyje 3araljeme Tia, a cBe 3ajeHO ITOBOAU 10 000JheBama KakKo
OWJBHOT W JKMBOTHEGCKOT CBHjETa, TAKO W YOBjeKa, a MOXKE MPOY3POKOBATH H
HECTaHaK HEeKUX BpcTa ((praopa u (ayHa) UM MACOBHE CMPTH JbY/IH.

VYpapo 300r Tora y oBoM pajy nocebHa naxma nocsehena je oCHOBHUM
MIPUPOIHUM pecypcrMa, 6e3 KOjuX HeMa OIICTaHKa KaKo OMJPHHUX U KUBOTHIb-
CKUX BpPCTa, TAKO HU 4YOBjeKa. 3ajaha BUKTHUMOJIOTH]jE je Aa YCMjepH APYIITBO
Ha Haj00Jbe BUKTUMOJIOIIKE Mjepe YyIpoKaBarmba Kako JbYIHU, TAKO M KHUBOTHIbA,
C THUM Ja je MOXEJFHO OBa PasMHIbamka BHKTUMOJIOTA YCMjepUTH M IpeMa
orncTaHKy Oynyhux renapanuja, amu ¥ OUJBHOT U KHBOTHECKOT cBHjeTa. Mako
je exoJoTHja Hayka Koja Hyau BehnHy Mjepa y Be3H ca 3alITHTOM O]l yTpoKa-
Barka XMBOTHE CpPeIUHE, OHA HE ycIujeBa Aa camiena MoryhHocty mpumapHe
U CeKyHJapHE BUKTHMHU3AIUje JbYAU, KaKO KpO3 YrpokaBama MPUPOJHHUX
Oorarcrasa, Tako M JKHBOTHE CpEIUHE.

YnpaBspambe NPUPOTHUM BPHjEAHOCTHMA OCTBapyje C€ IIAHHPAIHEM
OIpKUBOT KOopHUIIhema U OuyBama HUXOBOT KBAJIUTETa U PA3HOBPCHOCTH, Y
CKJIay ca YyCIOBHMA M MjepaMa 3alliTUTE )KUBOTHE CPEIHHE YTBPHEHUX 3aKo-
HoM. [Ipupoxne BpujenHocTu cy: 1) IpUpOTHE pecypcH Kao OOHOBJBHBE HITH
HEOOHOBJBUBE TEOJIOLIKE, XUAPOJIOMIKE U OHONOIIKE BPHUjEIHOCTH KOje ce,
IUPEKTHO WM WHIUPEKTHO, MOTY KOPHUCTUTH WIH YIIOTPHjeOUTH, a MMajy
peasHy WM MOTCHIHjalHy €KOHOMCKY BpHjeTHOCT; 2) 3amTiheHa mpupoaHa
no0pa; 3) jaBHa npupoHa A00pa.

OnpXHuBO YIpaBJhbake TMPHPOAHUM BPHjEAHOCTUMA U 3aITHTA YKHUBOTHE
cpenuHe ypehyjy ce 3akoHOM, MOCEOHMM 3aKOHMMA W JPYTMM HPOIHCHMA
KojuMa ce peryiuiie: 1) mpoljeHa yTuliaja IJIaHOBA, MMporpama M Mpojexara
Ha JKUBOTHY CPEAWHY; 2) MHTETPHUCAHO CIpjeyaBar¢ W KOHTpONA 3arahjiBama;
3) 3amtuTa npupoje; 4) 3aIITUTa Ba3ayXa, BOJa, 3eMJBUIIITA, IITyMa, FEOJIOIIKUX
pecypca; 5) ympaBibamke XeMUKajujama; 0) ynpaBibamkbe OTHAA0M; 7) jOHU3Y-
jyha u HejoHmsyjyha 3pavema; 8) 3amTuta o Oyke ¥ BHOpaiuja; 9) KOHTpoJa
OIMaCHOCTH OJ BEJIMKOT yeca KOjH YKJbyuyje omacHe cyncranie; 10) mpekorpa-
HUYHH [IPOMET M TPrOBHHA JTUBJBHM BPCTaMa.

12 Yekpnuja, C. (2017). Exorypusam, 3a0iye U OIPKUBO YIPaBIbalbe PECypCUMa.
Csapoz, HaydHO CTpy4HHU "acomuc, 14, 227-235. He3aBucHu yHuBep3uret bama Jlyka, 232.
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HAYKA O )KUBOTHOJ CPEAUHHU

[IpBu wusBjemtaj Joprena Pannepca, jemHor on ayrtopa ,,OrpaHudema
pacta“ y m3namy Pumckor kiy0a, o6jaBibeH je 1972. romuHe. Y H3BjelITajy
,2052: I'mobanna nporuosa 3a HapeaHux 40 roxuHa™ OH TOBOPH O HEKOIHKO
TeMa, yKJbY4yjyhu BeMUUMHY MOIMyJIaluje, KIMMATCKE IIPOMjeHE, TPOU3BOMBY
U pact, Te pecypce u auBibHHY." Taxolje, MCOHTyje MOCICABH H3BjEIITA]
MelyBraguHor maHena O KIMMAarcKUM IIpoMeHama ,,KimMaTcke mpomeHe
2013: ocHoBa ¢u3nukux Hayka. Caxerak 3a kpeatope nonutuke™ (2013).

IIpBU apryMeHT je TpaJUIMOHAIHO JOMEH ,,IUTUTKe ekonoruje”.'* Kana
jacHo cariegamo npodiIeMe Koje U3a30BeMO U MOCIbEANIIC CY HEMTOCPEAHE, OUHr-
[JIE/IHO je y HallleM HHTepecy Ja ux yonaxumo. OBakBa ,,TOJUTHKA 3AILITHTE
JKUBOTHE CPEJMHE " HaM HHje jaKO 3aHUMJIbUBA, jep TPAKUMO X0OCOBY TEOPH]Y
0 3AIUTUTH OKOJIMHE, a TO OU MOJpa3yMHUjeBallo Mpeny3uMame Mjepa orpesa
MPOTHB NPEKOMjepHE eKcIuIoaTalyje 1 YHUIITaBamka npupoze.

Jlpyru apryMeHT je MHOTO 3aHUMJBbMBHUjU. TelIKo je 3aroBapatu OJp-
JKUBOCT HAa MOPAJTHOj OATOBOPHOCTH 3aCHOBAHO] Ha MHXCPCHTHUM IIpaBHMa
JKUBOTHEGA H TIPUPOJIC Y XOOCHjaHCKOM OKpYXkemy. MehyTum, mpoHanmm cmMo
jour jemaH xoOCOBCKM MyT Ka onp>kuBocTH. CyBepeH je 3ayeH Jla OCUrypa
MHp M CHT'YPHOCT M Ja JOIYCTH CyOjeKTHMa caB caapaj KOju je KOMIaTHh-
owran ¢ TuM. CyBepeH Ou Takohe Tpebasno Ja CTBOPH 3ajelHUILy KOja Tpaje
KOJMKO M YOBjEYaHCTBO (OCHM BamCKOT Hacuiba). OBH 3axTjeBm m3 XobOca
O MCKJBbYYHIIH MOTYRHOCT CBjeCHOT BOheHa HEOJPKHMBHX MOMUTHKA. [IpBU
pasyor je Ja Cy HeOAP>KHUBE TOJUTHUKE Y CYNPOTHOCTH ca ,,BjJeYHUM " 3aje/THU-
IITBOM, jep je MPUpPOoJIa MPEAyCIIOB 3a JbYJACKH KUBOT. Takohe cMO TpoHAILIH
OAATHH apryMEHT: MO)KE C€ TBPIHTH J1a HEOIP)KHBE KPATKOPOUHE MOJIUTHKE
JIOBOZIE 710 COIMjajHe HecTaOWIHOCTH. [lyropoyHO YHHINTAaBambe OKOJMHE
MOXKE OTOBECTU N0 APYIITBCHUX HEMHPA.

Tpehu apryMeHT 3a 3alITUTy OKOJIMHE CAacTOjU C€ O] BHIIE JIMjeJIOBa.
buosonika pa3HOIMKOCT je SKOHOMCKH KOPHCHA, jep XpaHa Kojy jeeMo H
o0OJbIIAKkEe HAMUPHUIIA U TIPOAYKTHBHOCTH 3aBHCE O 3[PAaBUX CKOCHUCTEMA
U OuyBama PAa3HOJMKOCTH. Pa3HOMMKOCT MOXE MONPUHU]ETH 3ApaBiby (U

13 Randers, J. (2012). 2052: a global forecast for the next forty years. Paperback
— illustrated.

4 TIpema Naessu, pasnuka usmel)y ,,rumurke’ u ,,iy00Ke eKoioruje” je mrTo ce IInT-
Ka eKoJIOTHja TeK OOpH MpOTHUB 3aral)erma U UCHPIUbMBAaKA MPUPOAHUX OorarcTaBa, a IiaB-
HY Cy jOj LIMJbEBH 3]paBJbe U OOraTCTBO CTAHOBHMKA Pa3BHjeHUX 3eMaba. Hacympot Tome,
,,JyOWHCKa €KOJIOTHja™ je OCjeTHO paJuKalHHhja jep ondallyje aHTPOIOICHTPHU3aM KOJH je
JIOBEO 110 TPEHYTHOT CTamba.

15 Lalovi¢, D. (2006). Politicka teorija Thomasa Hobbesa. Politicka misao, vol. XLIII,
br. 1, 3-27.
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€KOHOMH]jH) KpO3 JIONPUHOC NpHpoje (hapmareyTckoj WHAYCTPHjH, a OHOJIO-
[IKa Pa3HOJMKOCT MMa TEHETCKH CJIEMEHT KOjU HarjamiaBa pH3HKe I'yOUTKa
Oyayhux reHeTcKMX BapHjalyja ako ce cMambi OHOJIOLIKA PA3HOIHKOCT.

JluBJbHHA je IHUjesIOM MUTAlkE Y BE3W ca OYyBameM OHOomuBep3uTeTa,'®
jep Cy pa3mUuUTH OOJHIN JUBJHHHE MPUPOIHO CTAaHUIITE 0€30pOjHUX SKUBOT-
HUX O0JIMKa 32 KOje C€ TEIIKO MOXKE MPETIOCTABUTH Jia hie yCBOJUTH JBYICKY
ypOanu3anyjy. Bennka konmn4yrHa )KUBOTHUX oOJMKa he jeTHOCTaBHO M3yMpH-
jeTH, aKko JbYAM HACTaBe Jia IHMPEe CBOja Hacesba U MOJHOIIPUBPEIHA 3eMIBHIIITA.

HcTpaxuBame 0 BUCOKMM 3aXTjeBHMa CIO0O0AHOT MpocTopa oapeheHux
cHcaBalla, yCIyT pedceHo, yKasyje Ha TO Jia Cy TeOpeTHYapH JbYACKOT ypOaHu-
3Ma y BEIUKOj Mjepu MOTIjCHUBAIN 3aXTjeBe JbYACKOT )KHBOTHOT MPOCTOpA.
Cumnitomu nipeonrtepehema nmoHamama (Heypo3e, arpeCUBHOCT, I'yOUTaK Tpa-
JHIIHje...) YIJIaBHOM ¢y HcTH Mely cucasrma.'”

EKOJIOIIKE MPAKCE 3AIITUTE ) KUBOTHE CPEJUHE

VY cBujety je no cama 179 3emaspa MOTHHUCANO JBa KJby4YHa JOKYMEHTa
na Kongepenmmjn YH y Puo ne XKaneupy: [lexnapanunjy u3 Puja o xuBort-
HOj CPeIWHH M OIPYKHMBOM pa3Bojy,'S Koja je mMaja 3a IHJb yCIIOCTaBJbambe
HOBOT' IJI00AJTHOT MapTHEPCTBa M3Mel)y 3eMaiba y HUJbY OJpiKaBama 3APaBor
MapTHEPCTBA Pajiy CTBaparba 3JpaBor OKPYKerha 3a CBE JbyJle IIHPOM CBHjeTa,
n Arerny 21 wiam AKIMOHHM IJIaH y TOIJIELy OAPXKHBOT pa3Boja. [loTpeba
yIpaBJbarkba MPUPOTHUM pecypcuMa, OdyBame OMOIMBEP3UTETa, CKOJOIUIKA
yrmoTpeda BUCOKHUX TEXHOJOTH]ja, IIPOMjeHa o0pa3ala MOTPOIILE, MOCTU3AkE
paBHOTEX)E U3Mel)y IpyIITBa U MPUPOTHOT OKPYIKEHa, YCKIa)UBahe lBUXOBUX
OJIHOCA Ha OCHOBY yCKJIal)eHOCTH ca 3aKoHHMa pa3Boja Ouocdepe'’ — OCHOBHH

16 Buonueep3uter (OMOJIOLIKA PA3HOBPCHOCT) MPEACTaBIba PA3HOBPCHOCT CBUX JKH-
Bux Ouha Ha rutaHeTH 3eMJbU, OJJHOCHO, CBEYKYITHOCT: TeHa, TCHETUYKH JUBEP3UTET BPCTA,
JIMBEP3HUTET BpcTa (CIELHjCKU TUBEP3UTET) U €KOCUCTEMa, EKOCUCTEMCKH JAUBEP3UTET.

'7 Naess, A. (1973). The shallow and the deep, long-range ecology movement. A
summary. /nquiry, 16 (1), 96.

18 Jleknapanuja u3 Puja o >KMBOTHOj Cpe/IMHU M OApKkUBOM pa3Bojy (Rio Declaration
on Environment and Development), no3naruja kao Jleknapanuja u3 Puja, mpencraBiba
KpaTku JT0KyMeHT HacTao 1992. roqune Ha KongepeHmju o )KHUBOTHO] CPEAUHHU U Pa3BOjy
Vjenumennx Hatmja (UNCED), Hedopmanno noszHara kao Camut o 3eMJpH. Pro nexnapa-
Hja ce cactoju of 27 MpUHIHKIA ca UJbeM Aa Boje Oyayhem Ofp>KHBOM pa3Bojy MIMPOM
cujera. Heku oz npuHIMNa cagpxanux y Jleknapauuju u3 Puja Mory ce cMarpard Kao
,Tpeha renepanuje npasa‘“ oj cTpaHe eBpPOICKUX MPaBHUX Hay4YHHKA.

1 Buocdepa (u3 craporpuxor Piog, 6Guoc = KHBOT W o@uipa, cdampa = JoNTa)
O3HauaBa MPOCTOP WM TOApPYyUje HAa HEOSCKOM THjeNly y KOjeM ce Hajla3e >KUBH OpraHu-
3mu. Cacroju ce of ropmer aujena (nurocdepa), moapydja Boge (xumpocdepa) u cioja
Bazayxa (atmocdepa).
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Cy 3aKJbYYIIM U 3aXTjeBU yIyheHU mpeMa BiajaMa CBHUX Jp)KaBa MOTIUCHHUIIA,
pajiu 3alTUTe XUBOTHE cpeanHe 3a Oyayhe reHeparuje.”

Pan Tese o @ojepbaxy* K. Mapkca u @. Enrenca obpaha naxmy Ha
Be3y u3Mel)y ApyimTBa m mpupone, Koja ce u3paxaBa y pajay U MPaKTHYHO]
MPOMjeHU TIPUPOJIE O CTpaHe Jbyau. TexHosonike MoryhHocT Ham oMoryha-
Bajy Ja yheMo y eKONOIIKM MPUXBATIBUBY MHAYCTPU]Y U AUBEP3U(UINPAHY,
JIeLIEHTPAIIM30BaHy OMOTEXHOJIONIKY POU3BOY KOja 4yBa pecypce U OCTBa-
pyjeMO TpaH3WIM]y Ka XyMaHHTApHO] €KOHOMHjH, ca IUJbEM peKpealuje u
O4yBama MPUPOIHOT OKPYIKEHa.

,»I1paBo mpupoze™, Kojy micuu oOMYHO Ha3WBajy jus naturale, jecte cio-
00112 KOjy CBaKkM 4OBEK MMa, Jia KOPHUCTH CBOjy BIACTHTy Moh, kao mTo he u
cam, 3a O4yBambEe COTIICTBCHE IPHPOJIE, Tj. CBOT BIACTHTOT KUBOTA, YNHUTH OMIIO
mra, mTo he, mpemMa HEroBoM BIACTUTOM NpocyhuBamy 1 pasymy, 3aMHCITHTH
Kao HajOpHUKIAIHUjE CPEACTBO y ToMe.” 3ajemHHYKo 3a BehMHY HPUPOIHHX
3aKOHa je ’UXOBa CKCIUIMIMTHA meperiekTuBa y Oynyhuoct. Yunu ce na Xooc
Kaxe Ja, 1a ou ce gobuno Oyayhe 106po, Tj. MUp, MOpaMO UTHOPUCATH Halle
uMITysice ia ce (OKyCHpaMo Ha HPOIUIOCT WM cajammmbocT. Kosuko nanexo
Tpeba Ja IeaaMo Jajbe, 0CTaje a ce BUAU, U TO je OHO LITO oApehyje aa i cy
Hallle Hajle 3a EKOJIOIIKY XOOCHjaHCKY TeOpH]jy JaBopail Ha HeOy.”> MopanHoct
O/l Hac 3axTHjeBa Ja, KA0 MHHHUMYM, OCTaBUMO CBOje MOTOMKE Ca JJOBOJHHO
pecypca, na Oynyhum Jbyauma oMoryhuMo MpucTojaH KUBOT. Alli, TO OU 3aX-
THjEBAJIO Jla UIMaMO HW)XKW MaTepyjajlHU CTaHJap/] )KUBJbCHA HETO MITO OMCMO
MOTJIH Jia J0OHMjeMO UCIPIIJbUBAKBEM pecypca U 3aral)ereM KHUBOTHE CPEIMHE,
KaJ] TOJl je TO MpuKiagHo. AKo Hac Oyayhe reHepandje HE MOTY Ka3HHTH 3a
HEMIJIOCPIHO MCKOPHIITAaBamkhe 3eMJbe Ha OBaj HAYMH, 3ap TO HE TPAKH O HAC
pasymHa pasbopuroct?*

Ipumjep noOpe exkojolIKe MpaKce: eKkocesia

Exocena cy HacTana Kao HOBH MOJEN aNTePHATHBHOI HAuWHA JKUBOTA,
y CKIIaJly ca MpUPOJOM, paau Mo0oJblllakha KBAJUTETa KHUBOTA CTBapambeM
MOBOJFHOI' OKpPYXE€Hha U COLMjaHUX ycioBa. Ekoceno uYuHe A00pPOBOJHHO
VIAPY)KEHU JbYIU KOjU TOIITYjy MPHUHIMIIE SKOJOTHje W Bpahajy eKOJIOIIKY

20 Journal of International Scientific Publications.: Ecology and Safety, (2017). vol. 8.
Published at: http.//www.scientific-publications.net.

2! https://www.wikiwand.com/pl/Tezy o_Feuerbachu, npucrymssero 15. 8. 2022.

22 Hobbes, T. (1946) Leviathan. Oxford, Basil Blackwell, 84.

3 Ibid., 100.

2 Kavka, G. S. (1968). Hobbesian Moral and Political Theory. Princeton: Princeton
University Press, Published online by Cambridge University Press, 1 January 2020, 443.
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PaBHOTEXKY OKOJIMHE Kpo3: 1) OpraHcky MoJbOIPHUBPENY, 2) €KOJIOIIKE aKInje,
MpojekTe, 3) alnTepHATHBHY CHEPrHjy, 4) ympaBlbake OTHAJOM, 5) Berera-
pHjaHCKy TIpexpaMOeHy Mpakcy, 6) caMooipxkame, 7) yrnoTpeOy eKOJOUIKU
MPUXBAT/FUBHUX MaTepujaia Mpu rpaamu Kyhe.

3eneHy Orpagy MOXEMO y EKOCeIMMa CMaTpaTH IO0OpPOM EKOJIOUIKOM
MIPaKcOM Koja ca CaJmOM UIyMe IpelICTaB/ba HEONXOJHH E€JIEMEHT HMarba.
[IpunukoM rpaime cena cauyBaHH Cy HEKH €JIEeMEHTH, Kao IIITO Cy Maje IyMe,
LIYMCKE TUIaHTaxe, je3epa, MOTOLM Ca OKOJIHOM BEreTalijoM y OONUKY MpH-
POAHUX Mej3axka, a OpraHcka MOJbONPHUBPENA NMPHU TOME j€ BPCTa COLUjaJIHE
CKOJIOIIIKE TIpaKce.

Ipumjep 106pe exonomke npakce: lbbemauka

Hemauka, mpu3HATH ayTOPUTET HA MOAPYY]jy SKOJOMIKOT 3aKOHOIABCTRA,
Takohe ce cmarpa Ip:KaBOM ca Pa3BUjEHUM CHCTEMCKHM 3aKOHOJABCTBOM H
TOA3aKOHCKUM aKTHuma y O6J'IaCTI/I 3alITUTEC OKOJIMHEC, U TO le/lje HETO 1TO Cy
ce Apyre Ip’kaBe CyOdmiIe ca IMOTpedOM CYIITHHCKOT INMHpPEHa CKaJle aKTHB-
HOCTH 3aIITHTE TNPHPOAE. IberoBW MOMUTHYKM acCHeKTH YKIJbYUyjy: MpaBHY
peryianujy aHTPOIOTeHHUX yTHIaja,” nHPOPMUCAHE CTAHOBHHIITBA O CTAby
OKOJIMHE, MPOTCKIMOHW3aM Y TIOTJIEAY PECypCHO MITCIJBHBHX U EKOJOIIKH
CUTYpHHX TE€XHOJOTH]a, MOAPIIKY OCHOBHUX M IIPUMH]jCHH-CHUX NCTPAKNBAIHA Y
00JIACTH SKOJIOTHjE W 3alITHTE OKOJIMHE, CKOJIOIIKO 00pa3oBame H (HOpMHUpaHE
CBHUX CerMeHaTa CTaHOBHHUIITBA. MckycTBo hemauke mpeacraBiba HECyMIBHUBO
3Ha4aj ¥ 3a bocHy U XepieroBuny.

CruMynarmja 3alTiuTe Iprupoje, MpeMa MHUIUBEHY jeHOT ayTopa, MOBe-
haBa WHTepecoBame IHHXOBHX ajpecara, IITO je MO3WTHUBAH acmekT. [Ipema
IPYTHM ayTopuMa, HEAOCTaTaK CyOBEHIIMOHUpAa CaCcTOjU ce y OecIulaTHOM
kopuihewy (enepariHux cpeicTaBa U HapyIIaBamy MPHUHIMIA KOHKYPEHIIH)C.
VY cBakoMm cityuajy, Mopa ce H3BPIIUTH CYyOBSHIIMOHHPAHE AKTUBHOCTH 3AIITHTE
MIPUPO/IC, allk KPYT BEHUX ajpecara Mopa OUTH IPEHU3HO NehHHUCAH, Kao U Ja
Cce BPIIIK CTPOra KOHTPOJIa TPOIICHa OBUX CPECTaBa Of CTPaHe OpraHa BIacTu.”

% Antropogeno (anthropogenic, €HIJL.) je TEePMUH IPYKOT MOPHjEKIIa, HACTAO OJ J[BH-
je pujeun: antropos (4oBjek) u logos (Hayka). O MOMEHYTHX PHUjEUU je M3BEICH MPHUIjCB
— aHTPOIIOIeHO U OH Ce YNoTpeOshbaBa 3a pa3BHjalbe YOBjeUaHCTBA, 32 OHA JjeoBama Koja
Cy Hacralia IOCPEeJCTBOM YOBjeKa. AHTPONOreHH (haKTOpH MPOMjEHE KIMMATCKUX YCJIOBa
NpUIaajy HaydHOM TEPMHHY KOjU CE Be3yje 3a CBa CTama y NPUPOAH (YIJIaBHOM HEraTHB-
HAa), K0ja Cy NMperHa4YeHa Mo JbYACKUM [IjelIOBAKEM H JIOLIHM yIIPaBJbakbeM. AHTPOTIOTCHI
(axropu 3emsbninTa 00yXxBarajy cBe HeraTHBHE e()eKTe KOjH Ce OJHOCE Ha )KMBOTHY Cpe-
JIMHY, a TOCJEANIA Cy JbYCKUX aKTHBHOCTH. OHU MOT'Y OMTH MOCPEHU M HEMOCPEIHH.

26 Nutzinger H. G. (1996). Okologisch orientierte Steuern als umweltpolitische In-
strumente // Reformperspektiven im Umweltrecht. Baden-Baden, Nomos-Verl.-Ges., 162.
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Jom jeman mo3wTHBAaH TPEHYTaK y cepH MOIPIIKE 3aIITHUTH KUBOTHE
cpenune bemauke cy akTu caBesHe Biane Hbemauke o mompiim opraHu3anu-
jama 3a 3aITUTy IpHUPOJIE, KPO3 Mojey OSCIOBPATHIX CPEICTaBa 3a MPOjEKTe
y 00J1acTH 3aIITHTE JKMBOTHE CPEMHE M 3aIUTHTE MPUPOJIE YCMjepeHe Ha pacT
CTelieHa 3Hamba U aKTHBHPAmke aKTUBHOCTH Y OBOj cdepu. KoHKpeTHO, OHU
cajpxe mnpojekre o ropyhum mpobieMuMa, pojeKTe 3a Jjeiy 1 Miaje, mpo-
jeKTe KojuMa CIIyKH MOACTHUIIa¢ TOHAMIAka, 33jeIHIYKE HHTEpEce IMPUPOIE
U 3aIITHTE OKOJIMHE U MPOjeKTe y chepr EKOMOIKUX KOHCYITanuja u ooyke.>’

VY Ibemaukoj moctoju kiacudukanuja miahama 3a 3aIUTHTY HOPUPOJE
giju A0 UMa (QuckamHu oONMK W Jonasu y Oyuer. Ocrana miahama CTHXKY
Ha mpoBeady ozapeljeHHX mporpama 3aliTHTe HMPHPOJE M SKOJOLIKHX MPOrpa-
ma.”® CTBapame eKOHOMCKE OCHOBE OCTBapHBarha CKOJIOIIKMX MpaBa rpalaHa,
MOAPIIKE EKOJNOMIKOT OW3HHCa, yBoheHe HOBUX TEXHOJIOTHja, NATUPAIE U
CYOBEHIIMOHHUPamke (DU3NYKUX ¥ TPAaBHHUX JIMIA — HEONXOIHU Cy 3a pjela-
Bambe EKOJIOUIKMX 3ajiaraKa, noBehambe HUBOA OTBOPEHOCTH, TPAHCIIAPEHTHOCT
nocrynka (opmMupama W TpoUlekhe (PUHAHCHJCKUX CpPEACTaBa y EKOJIOIIKE
cBpxe. Hampr Exonomkor xonekca paspujeH y themaukoj caapku HOpMe Koje
peryluIry cBe CKyIOBE OJHOCA, IOBE3aHHX C ImpupomoM. Y Oymyhem exomo-
HIKOM KojieKcy he OUTH yKIbYUEHE U MaTepujaliHe U IpoleaypaiHe oapenoe.”

VY onHocy Ha 3aKOHCKO ypeheme ormajna, caxa je y Hbemaukoj peryna-
ja otnajga yrephena 3akonom o ornany (Kreislaufwirtschaftsgesetz) xoju je
cTynuo Ha cHary 6. oktobpa 1996. rogune.*® b 3akonHa je o6e30jeljuBarme
MEXaHH3Ma aJjpecruparma OTIaaa U UCIyHhaBamke SKOIOIIKUX 3axTjeBa (CcT. 1).

Hanac je MexaHu3am yrnorpede CeKyHIapHHUX pecypca Mpemao Ha HOBU
HUBO. 3axBasbyjyhu penukiaxu (mpepaan) HMHKa, IPHOT MeTala U alyMUHU-
jyma, 2006. ronune Hbemauka je 3apaanna BUILE O YETUPU MMIIHjapie €Bpa.
To je y3pokoBaHo TuMe MITO je themauka Mame 3aBUCHA 07 YBO3a IPUMApPHUX
pecypca. llraBumre, tbemauka je Bomehn M3BO3HHK TEXHOJOTHja W OIpeMe
3a mpepany ormana. [lopex Tora, M3rpagmoM HOBUX ITOCTpOjeba 3a Mpepamy
ormnaja, opoj paxHux Mjecta ce nmosehao npubnmkao 3a 300 xuipana.’!

MexaHu3MHu pPy4YyHOT M MEXAaHUYKOT COpTHpama ornama y Ibemaukoj
ypehern cy 3akoHOM 0 3aTBOPEHHM IMKJIyCHMa NPOU3BOAKE U OTnajaa. Pernu-
KIIMpame He caMo 1a he cMamHUTH TPOIIKOBE YBO3a MPUMapHUX CHPOBHHA, Beh
he u moehaTtu puxo/e 011 CEKyHIapHOT yBO3a.

27 Nutzinger H. G. (1996). Okologisch orientierte Steuern als umweltpolitische In-
strumente // Reformperspektiven im Umweltrecht. Baden-Baden, Nomos-Verl.-Ges., 162.

28 Ibid.

» Ibid.

30 Vetter, A. (2012). ,,Das Kreislaufwirtschaftsgesetz*, VBIBW, 33. Jg., H. 6, 201.

31 Stehling, F. (2007). ,,Umweltokonomik. Ulm: Distribooks Int'l + inc*, 167. Eko-
logija i sigurnost, tom 8, ISSN 1314-7234 (Online). Attp://www.scientific-publications.net:
167.
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Csaku rpahanun Hhemauke, 3axBasbyjyhn exosomnikom ocjehajy mpasiue,
npuje ynorpede, COpTHpa OTMaj, y 3aBUCHOCTH O] O3HAYaBama HA MAKOBABY
(Ha mpuMjep, MPOM3BOAM OJ TMamKpa, IUIACTHKE, METala HUMajy pa3iIudIuTy
O3HaKy Ha MakoBamy). Y HbeMaukoj je OyKBaJHO CBE U3JIOKCHO PELUKIANKH:
OJl TATNMpa U CTAKIIA, 10 aKyMyJaTtopa U crapux ayromobmna. CUrypHO je na
he ce y Oyayhnoctn Hhemauka ocno0OAnTH yIHYHHX CIIpEMHHKA 3a cMehe ca
MeT OTBOPA 3a AUCTPUOYIH]y cMeha pa3InduTe CTPYKTYype.

3a nmoBehame HUBOA CBUJECTH JPYIITBA y OOJACTH CKOJIOTHjE HeMaukKa
BIIaJia MpoMarupa pazHe MaTepujaje y nnjby nosehama HUBOA CBUjECTH O MPO-
OeMHMa JKMBOTHE cpefuHe. To ce MOCTHKE U IyTeM IITaMIaHUuX H3Jama U
npexo BeO-cTpanuna. Ha npumjep, eaykanujy koopauaupa Ciyx0Oa 3a o6paso-
Bame DeepaTHOr MUHICTAPCTBA OKOJIMHE, O9yBaha U CHTYPHOCTH PEaKTopa.

JAUCKYCHJA O 3AIITUTHU BOAEHUX PECYPCA

,,Bola je oI TemesbHOI 3Hauaja 3a KUBOT W 37paBibe. IIpaBo Ha Boxy
je mpujexo moTpedHO 3a BOleme 3ApaBOT M JOCTOjaHCTBEHOT xkHBoTa. OHO je
HPEIYCIIOB 32 PEATH30Babe CBUX JIPYTHX JbYACKHUX IMpaBa. 2

ITomopcko 100po YnHE YHYTpalLImhe MOPCKE BOJIE, TEPUTOPHjaTHO MOpe,
HUXOBO JTHO U MOJ3EMJbE, T€ MO KOITHA KOjH j€ MO CBOjOj MPUPOJN HAMHUjEHEH
OIIITOj YHNOTPEeOH WK je MpOIIalleH TaKBUM, Kao U CBE IITO je C THUM JiUje-
JIOM KOITHA TPajHO CIIOj€HO Ha MOBPINMHH WM UCION he. Y TUjelIoBe KOITHA
yOpajajy ce: Mopcka obaia, JIyKe, HACHITH, MPYIOBH, XPUIH, TpeOCHH, TIIaxe,
yirha pHjeka Koje ce M3JIMjeBajy y MOpe, KaHaJIU CIIOjeHH C MOpEM, T¢ Y MOPY
M MOPCKOM TO/I3¢MJbY JKHMBA M HEXWBA MPUPOHA GorarcTsa.*

,,BOJIECTH TOBe3aHe Cca HEKBAINTETHUM BOAOCHAOIMjeBameM U 30pu-
HaBakbEeM OTIAJHUX BOJA jOII YBHjeK MMajy BEOMa BEIMKH 3HA4aj HAa CTambe
3[paBCTBEHHUX TMPUIIMKA, TOCEOHO y 3eMJbama y pa3Bojy. Tako je, Ha mpumjep,
y 2003. roguHU nponHjemeHo aa je 4 % cBux Oonectd y cBujety u 1,6 Muin-
OHa CMPTHHX CIly4yajeBa MOBE3aHO ca HEOAroBapajyhuM BOAOCHAOIHM]CBAKEM H
30pUbaBalk-eM OTIIAJHUX BOJA, KO U JIOMIOM XHUTHjeHOM.

VY Hajpamupenuje MHGEKTUBHE 0OJECTH Y3POKOBAHE BOIOM H JIOIIUM
CaHUTApHUM YCJIOBHMA CHajaajy aujapeja, Tuhyc W Kojepa, Koje cy Bouehm

32 KomuTeT YjenumeHNX Halllja 0 eKOHOMCKHM, KyITypPHUM M APYIITBEHHM IIPaBH-
ma, 2002.

3 Stanic¢i¢, F. (2019). Koncesije na pomorskom dobru — nuznost uskladivanja Za-
kona o pomorskom dobru i morskim lukama sa Zakonom o koncesijama. Informator, br.
6367. Zagreb, 23.

3 World Health Organization — WHO, 2003.
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Y3pOUYHHIIA OOJIECTH U CMPTH Y 3eMJbaMa y pa3Bojy, JOK ce OaKTepHje MOmyT
Cryptosporidium, Campylobacter i Escherichia coli — E. coli nojaBibyjy u
y MHAYCTPHjCKHM 3eMJbaMa IMpoMm cBujeta. [Ipema momammma YH, cBake
TOJIMHE YMpPE MPEKO TPH MHJIMOHA JbYAM Of OOJIECTH Y3POKOBAHMX KOpHIITE-
BeM 3araljeHe U HeurcTe Boje.*’

Oxo 1,8 MuinoHa Jjene ympe cBake rojnHe of 00JeCTH Y3POKOBAaHUX
HEYUCTOM BOJIOM U JIOIIMM CaHUTAPHHUM YCIIOBHMA, IIITO 3HAYU J1a Y TMPOCjEeKy
JHEBHO YMHpE 4YaK IMeT XWibaja Ajele U3 OBHX pasiora. bomecTt y3pokoBaHa
BOJIOM je JIpyTy HajOpojHMjH yOHUIla Jjerie IIUPOM CBHjeTa, OMAaxX M3a aKyTHUX
HH(EKIMja PECIUPATOPHOT TPAKTA, KAO MITO je TyOepKyao3a.*®

VY Bocuu 1 XepueroBuHH je cuTyanuja y moriieay mpykama OBUX yCIyra
3HAYAjHO JIONIHMja ¥ ofHOCY Ha 3amanHy EBpomy. Tako je jaBHHM cucTeMuUMa
3a BOIOCHAOIHMjeBam-e MOKPUBCHO cBera 56 % cranoBHUImTBa y Deneparuju
buX u 48% y Pemybmumm Cpnckoj (@buX/PC, 2003). [Ipyxame ycmyra
NpUKyIUbaka W TPeTMaHa OTHATHUX BOJA je Ha jOII HIDKEM HHUBOY. JaBHUM
KaHAJIM3AIMjCKIM CHCTeMIMa o0yxBaheHO je oko 56 % CTaHOBHHUINTBA Yy
ypbannm cpenunama (ObuX/PC, 2003), nok ce y MamuM MjecTuMa 00yxBaT
nporjemyje Ha Mame on 10%. Hajeehn mwo otmagnmx Boma wcmymTa ce y
BOJIOTOKe Oe3 npounirhaBama, a caMo jeflaH Mamu 0poj rpagoBa y buX nocje-
Jlyje MOCTpojema 3a TpeTMaH OTHaJHUX BojAa Koja cy y ¢yHkuuju (YenuHnan,
Yurtnyk, I'panauan, I'pyne, JbyOyurku, Heym, Cpebpennk, Tpebume) umm 3ax-
THjeBajy 030MIbHU]Y pekoHCTpYyKIHjy (CapajeBo, TpHOBO). CBe 0BO yKa3zyje Ha
3HauajaH PU3UK MO jaBHO 3][PaBJbe, MOCEOHO C acMeKTa pU3UKa I0jaBe 3apa-
3HUX WM LPHjeBHUX OosecTu.’’

WNHunekc kBamuTeTa Boje Jaje Opoj KOjU HW3pakaBa YKYITHH KBaJUTET
BoJle Ha onpeheHoj Jokanuju M BpeMeHy, Ha OCHOBY HEKOJIMKO Iapamerapa
KBaJuTeTa Bozme. To Maje jaBHOCTH OIINITY WUAEjy O MOTyhnMm mpobiemuMa ca
BOJIOM Yy peruoHy. Mjepe Ou yriaBHOM Tpebaio fa Oyay ycMmjepeHe Ha:

1) Mjepe 3a ouyBame BOJHHUX pecypca, Koje YKIbYqyjy:

— OCUTYpame yIpaBJbakha BOJIHUM pecypcuMa Kako Ou ce 00e30ujeauio
Haje(huKacHUje KopuIheme U 3alITUTa BOJHUX pecypca, Kao U 3allTHTa Halld-
OHAJIHUX HUHTEpeca;

— perynaiujy ojJIuBa;

— 00e30jehuBame SKOJIOIIKOT OJIIMBA Y PHjEKY;

3% Vugijak, B., Ceri¢, A., Silajdzi¢, 1., Midzi¢ Kurtagié, S. (2011). Voda za Zivot:
Osnove integralnog upravljanja vodnim resursima. Sarajevo: Institut za hidrotehniku Gra-
devinskog fakulteta u Sarajevu: 141.

3 Ibid.

37 Ibid.

919



Tachux Adeoxaiticke komope Bojeoodune, 6p. 3/2022.

— ouyBame WM CIMMHHAIN]Y OylIema Koje ociobahajy monzemue Boje
KOje ce He KOPHUCTE;

— OCHI'Ypame TpeTMaHa OTIAaJHUX BOJa Y BOIHHM THjelHMa, Tj. MPO-
JEKTOBakEe W M3Tpalikby WHOPACTPYKTYpe 3a MPHUKYIJbake M NpounirhaBame
OTMAJIHUX BOJA;

— aKTyallu3alujy CHCTeMa MOHHTOPHHIA BOJA U MPOTHO3E 32 HHXOBE
MpOMjeHe;

— 11000JbLIAKE ra3/10Bakba IlyMaMa y 30HaMa BOJOCHAOIMjeBamba,;

— KOHTPOITy €PO3Hje U CMAbCHE KOJIMUHHE HEHCKOPHUIITEHE BOJIE.

2) Mjepe 3a ocurypasame BOJIC 3a HABOIHaBAE:

— yHanpeheme ynpasibama, Kopuihema U 09yBamba BOIHUX pecypca;

— TIOHOBHA TMpOIfjeHa u3rpalleHUX CHCTeMa HAaBOMBABAKHA y CMHUCIY
UXOBE BOJIE M KBAJHUTETa BOJC;

— MOJICTUIIAkE TIPUMjEHE TITE/HE BOJIC, YIITEE SHEPruje U eKOJIOUTKUX
TEXHOJIOTH]ja U TEXHHKA 32 HABOJHHaBakhe MOJHONIPUBPEIHUX KYITYPa;

— pa3Boj MoJha 3a HaBOJmaBame, ca 00e30jehermeM JOKaTHUX H3BOpa
BOJIC;

— yBohewme oaropapajyhux mMeroja u ajnara 3a Mjepermhe KOJIMYUHE U KBa-
JUTETa BOJC;

— KOPHUIITEHE MPOUNITNeHNK OTHaTIHIX BOJA U WCIMTHUBAKE M TIOHOBHA
ymoTpeba 3a HaBOJAHABAHE BOAA U3 IPCHAKHUX CHCTEMA;

— MpoyYaBame PABUBOCTH yCjeBa HA KIIMMAaTCKe TIPOMjeHe (CyIie);

— ynotpeba ofroBapajyhux TeXHOIIOTH]a 32 CaKyIlJbakhe H YyBamke BOJIC
3a BpHjeMe CHHUjera M TOIJbeHha CHUjera.

3) Pa3Bujame 3Hama U CBHjeCTH O Haj0OJbeM MOryheM MCKOPHIITABAY
BOJHHX pecypca:

— TpoljjeHa pu3uKa O] MoIuIaBa, U3paja Mara perrja y Kojuma mocroje
PHU3UIM O] MOILIABA;

—TIpoljeHa pU3HUKa O] CyIlIe ¥ ’beHOT YTHIaja Ha KBAJIUTET PHjCIHHUX BOJIA;

— e(uKacHO yNpaBJbabeé BOJHUM PECypCcHMa, y CKIaTy ca CBPOIICKUM
MpoNKCHUMa O CTaHIApANMa 33 Y3pPOKOBamkE, aHAIN3Y M MPOI[jeHy KBaJIUTETa
BOJIE, YMMe OU ce JOOWIIM YIIOpEUBH TIO/IAIIN;

— crpoBol)ermhe aKTUBHOCTH MTpeABHleHUX MOCTOjehuM naHoBUMa yTipa-
BJbamha 3amTHheHnM noapydjumMa y3 JlyHas;

— M00O0JBIIAE CaKyIJbamkha U TPAHCHIOPTA OTIIANAA;

— CMamHBambe PU3HMKa IPUMjEHOM OJIPXKMBUX Mjepa MPOTHB IOILIABA.

Kox pacnonarama BogHUM J100pOM MPOIMCAH je HU3 OrpaHUYeHha Koja ce
CBOZIE Ha TO Jia Cy BIIACHULIM BOJHOT JOOpa OrpaHUYEHH Y BpILECHE caapixaja
CBOT' CY0jeKTHUBHOT IIpaBa y CBPXY OJpKaBamba U M0O0JbIIAka BOJHOT PeKUMa.
Otyheme uiu npeHoc npasa BIACHULITBA KO jaBHOT BOAHOT 00pa HUje Moryhe,
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T€ je jaBHO BOJHO JOOpO 3alpaBo H3BaH Mpomera. M3pHumTo je MCKIbydeHa
MOTYhHOCT CcTHIIama MpaBa BIACHHUINTBA JOCjesonihy Win Ha OUII0 KOjU JAPYTH
HA4YMH, Te HEMa MOTYRHOCTH CTHIIama Mocjeaa Apyrux ocoba. Hamjena BomHOT
J00pa je 1a ciryXH oJp)KaBarby M M0OOJbIIaky BOJHOI PEXHMA, M TO MOCEOHO
3a rpaljeme W ofpiKaBamE PEryjIallijCKUX M 3alITUTHUX BOJHUX rpaljeBHHa,
OJIp)KaBarbe KOpUTa M 00ana BOJOTOKA, OJPIKABAKE U ypelerme HHYHIAIHjCKOT
nozapy4ja,’® rpaljerbe ¥ ompkaBame YHYTPAIIBMX BOJHUX ITyTEBa, MPOBEIOY
on0paHe of MOIUIaBa, T¢ KOPUINTECHE U 3aMITUTY H3BOPHUINTA Boaa.>

bpane u ynpapibame Bogama Bojeha Cy OHMacHOCT CIaTKOBOJHUX pHOa
y XpBarckoj. JeaHa ox Mjepa kojoM je moryhe yOmakutu yTuiaj mperpabu-
Barba BOJOTOKA jeCTE HAYMH Jla CE OCHTYpa y3IYKHH KOHTHHYHUTET WU3TPAIEbe
mposiaza 3a pube. ¥ XpBaTcKoj ¢y M3y3eTak Mpoia3u 3a pube Ha OOjeKTHMa
KOju (pparMeHTHpajy BOJOTOK, a HHTH jeJHa oa mocrojehux puOJEHMX cTasza
Huje (yHknuoHanHa. Haxamoct, pubsbe cTaze HHCY MPOjEKTOBAaHE U M3Be-
JICHE cariacHo CcBUM mpaBwinMa crpyke.** CxBarajyhu ga he ce HEKHM HUBEBU
yIpaBJbama BolaMa MUjCHATU C BPDEMEHOM, MOpa C€ pa3MaTpaTH MPUIaroybu-
BOCT JIaHAC IDIaHUpAHOr cucteMa. Kako je ompKuBOCT (DYHKIUja Pa3TUUIUTHX
€KOHOMCKHX, OKOJIMIIHHX, €KOJIOIIKUX, JPYIITBEHHX W (PU3UYKUX [[HIbEBA,
yIpaBbake BOJaMa MOpa HEW30CTABHO YKJbYYHBATH MYJITHAHUCUUILIMHAPHU
MpoIIeC JOHOIICHa OTyKa. !

Omnra neduHUIja OJPIKUBOT pa3Boja jecre:

,,Pa3B0j KOju 3a70BOJbaBA Cajalliibe moTpede, a He yrpokaBa MoryhHocTt
na v Oynyhe renepanuje 3a10BoJbe CBoje morpede.”

Kas ce roBopu 0 MpUPOTHUM pecypcruMa, OJJHOCHO BOIHHM pecypcuma,
neduHuIMja je jour oapehenuja:

,,BHUT OIPXUBOT pa3Boja je a ce MPUPOIHU PECYpPCH MOpPajy KOPHCTHTH
TaKo Jia UX jeJIHaKO Wi 00Jbe MOTy KopucTuTH Oyayhe renepanumje. Y ckiamy
C THM, OZIPKMBHU Pa3BOj BOAHHUX pecypca 3aXTHjeBa MOLITOBAKE XHIPOIIOIIKOT
LIMKJIyca TaKko Jia ce KaraluTeT OOHOBJBUBHUX BOIHHX pecypca HE CMambH HaKOH
JyroTpajHOra KOpUIITema. “?

38 TToapyuje OKO MPUPOIHOT KOPUTA BOJOTOKA y KOje Ce pasiifjeBajy Hherose Mmorias-
HE BOJE.

3 Stani¢i¢, F. (2019). Koncesije na pomorskom dobru — nuznost uskladivanja
Zakona o pomorskom dobru i morskim lukama sa Zakonom o koncesijama. Informator,
br. 6367. Zagreb, 23.

40 Mrakov¢i¢, M., Z. Mar¢i¢, Z. (2018). Monitoring i ispitivanje riba rijeke Kupe
(MHE llovac) kod pregrade Zaluka iznad Ozlja. SveuciliSte u Zagrebu, PMF, Bioloski
odsjek.

4 Geres, D. (2004). Odrzivi razvoj vodnoga gospodarstva. Hrvatski savez gradevin-
skih inzenjera, Sabor hrvatskih graditelja. Cavtat, od 22. do 24. travnja 2004. godine, 926.

4 Ibid., 927.
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Erpornickn napnament u Komucuja EBporicke yHuje ycBojuIu ¢y 23. OKTO-
opa 2000. romuHe CmjepHHUIe 0 BojaMa yuMe ce EBporicka yHHja onpeauia 3a
IYTOpOYHY TOJIUTHKY Yy monpy4jy Bona. [lopen Tora, KonBenmuja o 3amrutu
u onpxxuBoM kopumrery JyraBa (Convention for Protection and Sustainable
Use of the Danube, 1994) u Kousennja YH o npaBy kopumirema MelyyHapon-
HUX BOAOTOKA 32 HEIUIOBUI0EHE CBpXe, ycBojeHa 1997. ronuHe, npencraBibajy
3aKOHCKU OKBHp 3a Capaliby 3eMajba y OKBUPY PHjEYHUX CIUBHUX IMOIPYYja.
Wuterpanno ympasibame BojaMa y OUTH je yIpaBibamke IMOHYIOM H THOTpa-
KEOM BOJIE, Y3 KOjy Cy BE3aHH OIP>KUBOCT U KPUTEPHUjU OAPKHUBOCTH BOAA.

PacnonoxxuBocT Boge Moxe ce mosehaTw M3rpafmoM akyMmysanuja U
MIOBE3MBABEM TIO/Ipydja C BHUCOKOM M HHUCKOM PACIOIIOXKHBOM KOJHUYMHOM
Bozie. Ocraze Mjepe 3a moBehame PacmoIOKUBOCTH BOJIC YKJbYUYjy TIOHOBHO
KOPHIITCHE MNPOYMINTNEHUX OTHaTHKX BOAA, TE aJITCPHATHBHUX H3BOPU-
mTa. Ha kpajy, cmMamuBame ryouTaka y JUCTPUOYIIMJCKOM CHCTEMY Takolhe
MOJKe MoBehaTh KONIMYMHY BOJAE y CUCTeMy — 0e3 MmoBehaHoT 3axBarama BOJIC
u3 npupoze.*

Bogxa je 3ajennuuko 106po 1 He Ou cmjena na ce Hamahyje y 3eMsbama
Koje 00uiIyjy OBUM MPHUPOJHUM pecypcoM. Mehytum, npema 3akony dexaepa-
uuje bocue n Xepuerosune, ox 1. janyapa 2008. rofguHe U3BpIICH je Mpelas Ha
CHCTEM HaIuIaTe OMIITE U MOCECOHNX BOJHMUX HAaKHAAa. BogHe HakHaze (ommTe
u nocebHe) pacniopelyjy ce Ha cipenehn HaYMH: HAAJIEKHO] areHIIUjU 32 BOJE
40 %, y xopuct Oyueta kaHToHa 45 % u y kopucT POH/a 32 3aITUTY OKOJIWHE
15 %. Ilpunmagajyha cpeacTsa o ONMIITUX W TOCEOHMX BOJHHMX HAKHAIa, TC U3
OCTaJINX U3BOpA, areHINjC 3a BOJC PEaTn3yjy y CKIay ca TOAUIIBIM IJIaHO-
Buma.* Jlakie, camo 15 % NpHKYIUBEHHX CPEACTaBa KOPUCTH C€ 3a 3aIITUTY
WM OYyBame BOJCHUX pecypca, a TO je TpeMalio 3a OIPKHBOCT MOCTOjehnx
BOTHHX KalalUTeTa M HEIOCTAaTHO 3a OAPKUBU pa3Boj. [Ipm Tome, mocebaH
Mpo0OJieM Cy aHAJIM3€ U U3BjelITaju KOjU NPE/CTaBsbhajy MOTPOIIHhY MPUKYIbE-
HUX CpEJICTaBa Ha KAHTOHAITHOM H (elepaTHOM HUBOY M KOjU jaCHO yKa3yjy Ha
3510ynoTpedy MOhU M BIACTH KpO3 3710yHoTpedy BoJAEHUX pecypca y bocHu u
XepLeroBrHy, a IMTO CBjeJ0Ye HEyCIIjelie Mjepe CaHaldja MTeTa H CMAmkeHha
pU3UKa O MOILIABA.

OxBHp 32 CMamkeHE pU3UKa o1 KaracTpoda n3 CeHaauja 3a MepHoJ Of
2015. no 2030. rogune ycBojeH je Ha Tpehoj cBjerckoj xoHbepenuuju YH

 Geres, D. (2004). Odrzivi razvoj vodnoga gospodarstva. Hrvatski savez gradevin-
skih inZenjera, Sabor hrvatskih graditelja. Cavtat, od 22. do 24. travnja 2004. godine, 930.

4 Strategija razvoja Federacije 2010-2020, Federalni zavod za programiranje razvo-
ja. Sarajevo, 42.
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koja je onpkana y Cenmanjy, Janan, 18. mapra 2015. rogune.* To je uHcTpy-
MEHT KOjU TpeJicTaBba HacTaBak Xjoro (Hyogo) okeupa 3a njenoBame (XDA)
2005-2015: Usrpanma OTIIOPHOCTH HaIlMja U 3ajeJHHIIa Ha KatacTpode.

Xjoro OKBHp je MOOpIIKA IIOOATHUM aKTUBHOCTHMA BE3aHUM 3a
MebhyHnapoaau OKkBHp 3a IjerioBame 3a MehyHapoIHY ICUEHHU)Y 32 CMamCHE
npupogHux Hemorona u3 1989. ronune u Joxoxama (Yokohama) crparerujy
3a curypHuju cBujer: CMjepHUIlE 3a TPEBEHIHjy, NMPUIPABHOCT U yOmaxa-
Bambe MOCJHEIUIA O] MPUPOJHHUX KaracTpoda W IUIAH MIjeoBarba, YCBOjCHY
1994. ronune, Te MelhyHapoaHy cTparerujy 3a cMameme karactpoda u3 1999.
roguHe. OBUM OKBHpPOM HJICHTHU(UKOBAaHE Cy Haj3HAuajHUje MPOMjeHe, Kao
HITO Cy: a) YHpaBJbambe PU3UINMA O]l KaracTpoda y OIHOCY Ha YIpaBJbambe
KatacTpodama, 0) cemaM IOOATHUX LNJBEBA, B) CMAICHC PU3MKA ON Kara-
ctpoda, T) crnpjedaBame HacTajakba HOBOT PU3WKA, J1) CMameme nocrojeher
pu3uKa u I)) jagarse OTHOPHOCTH.

Kao jeman omg oCHOBHUX NPWHIMIIA ICTAKHYTa j€ OATOBOPHOCT IpKaBa
3a TIPEBCHIIN]Y U CMambCHe pPH3MKa O]l KaracTpoda, aHTraxMaH I[jeIOKyITHOT
IpYIITBa ¥ CBUX JPXXKaBHUX MHCTUTYIHja. OOMM cMamema pU3UKa Of Kara-
cTpoa MpoIIMpeH je Kako OW ce ycpelcpeino Ha MPUPOJIHE OIMTACHOCTH, H TO:
a) Ha OHE W3a3BaHE JbYACKHM (haKTOpoM, 0) MOBE3aHE CKOJIONIKE W TEXHOJIO-
LIKEe ¥ B) OMOJIOMIKE OMACHOCTH.

Kao jeman om ocHOBHEX IHUbeBa y peanusanuju Crpareruje 3a CUTyp-
HUJjU CBHjET jecTe 3IpaBCTBCHA OTIIOPHOCT CTAHOBHUINTBA JpikaBa. OKBHP
u3 Cenjauja Takohe apTukynuiie: noTpedy 3a MoOOJbIIAHUM Pa3yMHjeBabeM
pu3MKa W TIpu3HaBame [700amHe miaThopMe 3a CMambCHE PU3MKA Of Kara-
cTpoda ¥ peruoHaIHUX IUIaTGOPMHU 3a CMambEeHE PU3HKA O] KaracTpoda.

XUTHO je U o1 KJbYUHOT 3Hauaja Jia Jp>kaBe MPEBUIC U U3paJie MIaHOBE
3a cMambehe pU3KKa oJ] karacTpoda kako Ou ce eukacHuje 3amTuTUIe 0code,
3ajeJHUIC M JApKaBe, HHXOBa Cr3UCTEHIIMja, 3/IpaBJbe, KyITypHa OaliThHa,
COI[MOCKOHOMCKa MMOBHHA M ekocucTeMu. OArOBOPHOCT 3a CTBapame pHU3nKa
of KatacTpoda U Mjepe Kako Ou ce cMambiiIa U3JIOKEHOCT U PamUBOCT, TPe-
CTaBJbajy OCHOBHE Mjepe CMameHha HOBHX pU3MKa 0] Karactpoda. 300r Tora
CBE aKTHBHOCTH JIpKaBa Tpeba Jia OyJy yCMjepeHe Ha pjellaBarmbe OCHOBHUX
MOKpeTaya pHu3mKa o KaracTpoda, Kao ITO Cy MOCJbEAUIE CHPOMAIITBA U
HEJeIHAKOCTH, KJIMMATCKEe MPOMjEeHE M BapHUjaOWIIHOCTH, HETUIAHUPaHEe W Op3e
ypOaHn3amyje, Jome yIpaBibamke 3eMJBHIITEM H ci. JJoOpo ympaBibama y
CTpaTerrjamMa cMarmbeha pU3MKa oIl KaracTpoda Ha HAIIMOHATHOM HHUBOY ITOII-
pasymujeBa yckiahuBame ca cTpaTerijaMa i aKTUBHOCTUMA Ha PETHOHAITHOM

4 To je mehyHApogHM MOKYMEHT MI0OAIHOr Kapakrepa Koju je ycBojuimo 187
3eMasba WiaHWNA YjeanmeHux Hanuja (ykibyuyjyhu m bocHy m Xeprierosuny) u Koju je
npuxBaruia [eHepanHa CKymuTHHA YjeAUBeHNUX Haluja.
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1 100aTHOM HUBOY M TIOOOJBIIAFHE MPUNPABHOCTH M HAITHOHAIHE KOOpIMHA-
[IMje 3a OJIrOBOP Ha KaracTpode, CaHalnjy ¥ OOHOBY, ca MPUMjEHOM MPHHIIUTIA
,,Build Back Better“® 3a oropaBak 1 00HOBY HaKOH KaTacTpode.

VY ¢a3u omopaBka HakoH KatacTpoda, 0OHOBE M CaHaIUje OJ KIbydHE
j€ BaXXHOCTH CIPHUjEUYUTH IIOHOBHO CTBapame pU3UKa o Karactpoda, Kao u
CMamUTH Ta] PU3UK KPO3:

a) e)MKacHO M 3Ha4YajHO II0OATHO MAPTHEPCTBO U Jajbibe jadame Mely-
HapOJIHE capajibe;

0) azeKkBaTHO, OJPKMBO U OJAroBpeMEHO MpYyKamke MOAPIIKE, MOpel
ocTasior U (pUHAHCHUPAkbEM, TPAHC(HEPOM TEXHOJOTHje M U3TPaHOM Karlaly-
TeTa O]l pa3BHjeHHUX 3eMalba U MapTHEPa;

B) JjeNIOBamb-¢ YHYTap CeKTopa M u3Mely HBHX Ha JIOKAJTHOM, HAIlMOHAJ-
HOM, PETMOHAJIHOM M TJIOOATHOM HHMBOY Ha clbeicha yeTwpu mpuopureTHa
nofpy4ja: 1) pasymujeBame pu3HMKa o KaracTpoda, 2) jauame yrnpaBlbamba
pusnnMMa oJ Katactpoda, 3) ylarame y CMameme pU3nKa oj Karactpoda
paau noBehama OTHOPHOCTH U 4) jadyame MPUIIPABHOCTH Ha KaracTpode.

Kako Ou ce TO mMOCTUINO, OTPEOHO je YrpaauTH Mjepe 3a CMameHhe
pu3uKa of KaracTpoda y MyITHIaTepalHe U OmiarepaiHe mporpame (Mehy-
HapoIgHa capaima M CIIOpa3yMH) pa3BojHe moMohu yHyTap cekropa U Mehy
CBUM CEKTOPHMA, T YCMjEpUTH CE€ IIpeMa CMabEhy CHPOMAIITBA H OJPIKHBOM
pa3Bojy Kpo3 yIpaBibake MPUPOIHUM PECypCUMa, OKOIMHY, YpOaHU pa3Boj U
npuiarohaBame KIMMATCKAM MPOMjeHaMA.

IIpema HopmMu HRN EN ISO 140017 — cucremu yrpaBibamba OKOJIUHOM,
aCTIeKT OKOJIMHE CJICMEHT j€ JjeJIaTHOCTH, IPOM3BOAA MIIM YCIIyTa HEKe opra-
HU3aIKje KOJU MOXE J[jelIOBaTH y3ajaMHO C OKOJIMHOM. ACIICKTH OKOJIHHE CY
TEeMEJb CHCTeMa yIpaBJbarba OKOJIMHOM M IOBE3aHH Cy C JjeaTHomhy mpe-
nyseha. Ilpemo3naBame u ompehuBame BaKHOCTH acleKara OKOJMHE OWTaH
je Kopak y pasyMmMujeBamy yTHIaja npeay3eha Ha JOKaTHOM M [0OATHOM
HuBoy.*® IIpoMjeHe y OKOJIMHHM, MO3UTHBHE WM HETATHBHE, KOj€ Cy CacBUM
WIH JjeIMMUYHO MOCJhEIUIIA aclieKara OKOJIMHE, HAa3MBajy CE YTHUIajuMa Ha
okosinHy. OnHoC m3Mel)y acrekata W yTHIaja Ha OKOJIMHY jeAHAK je OAHOCY
y3pOKa U mocsbeauia.*

4 OBaj TepMuH je mpBU nyT je yBeaeH y YH y EKOHOMCKOM U COLMjaTHOM CaBeTy
VYjenumennx nauja (ECOSOC) y jymy 2005. roquse.

47 Environmental management systems — Specifications with guidance for use (ISO
14001:1996; EN ISO 14001 :1996).

4 Bacun, D., Matesi¢, M., Omazi¢, M. A. (2012). Leksikon odrZivog razvoja. Za-
greb: Hrvatski poslovni savjet za odrzivi razvoj.
¥ Ibid.
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IIpumjep exosnomke npakce: Pycuja

[Ipema VYcraBy Pycke ®enmepanuje, Pycuja je napkaBa couujanHe
3aIITHTE, KOja UMa 3a LUJb JIa CTBOPHU YCIIOBE KOjH IPYyKajy 100ap >KNBOTHH
craaapa u crnobomaH paszBoj ocobe. Pedopme koje ce mpoBoje y 3eMIbH
ycMjepeHe ¢y Ha kopuiihieme NPUPOIHUX pecypca Ha OAPXKUB HauuH.’ AJw,
3ajeJTHO ca CJIOKEHUM IPOIIECOM MOJICpPHHU3AIIM]e, OJBUja CE WHCTHTYIIMOHA-
TM3annja eKONOIIKNX MMUTamha U MOTpeda CTAaHOBHUINITBA HA OCHOBY EKOJIOIIIKE
CBHUjECTH WJIM TaKO IITO COILHMjaTHA MPAaKCa 3alITUTE )KUBOTHE CPEAHMHE MpPYyKa
MIPOCTOP 3a OIpaXkaBame CTPOTUX 3axXTjeBa 3a Pa3Boj, KOjU Cy yTBpheHH Kao
,,CKOJIOIIIKY UMIIePaTUB .

On6op MuHHCTapCTBa IPUPOIHUX PECYPCa U 3aIITUTE JKUBOTHE CPEIUHE
Pycke ®@enepanuje je 1992. ronune onodbpuo Crparerujy pa3Boja €KOJIOUIKOT
oOpaszoBama y Pyckoj @enepauuju, raje ce eKolomKa Kyirypa qeduHuIIe Kao
CKYII UCKYCTaBa MHTEpaKuje rpahana ¢ IpUpPOIOM, a COLUjaTHH U EKOHOMCKH
pa3Boj pernoHa u 3eMasba HEpa3/IBOjHO je MoBe3aH ca ,.curypHomhy®. IIpema
Behiem Opojy pamosa,’ Pycuja Tpeba aa u3BpIIM mpesia3ak Ha OIPIKUBH Pa3BOj
¢ 003UpOM Ha Pa3TUUUTE MPUPOTHE U JBYICKE OMACHOCTH KOje C€ Y MOCIheN-
®mUX Jecer ronuHa noehasajy. [Tomaim MunucrapctBa Pycke ®eneparnuje 3a
IIUBIJIHY OZI0paHy, YIPaBJbake BAHPESAHUM CHTyallljaMa U pearoBame y CIy-
Yajy NPUPOTHUX KaTtacTpoda mokasyjy aa ce y Pycuju rogumisme gecu oko 1.500
BaHpenHNX cutyanuja —3a 70 % o Tor Opoja ce UMHH Ja Cy UX H3a3BalIH JbYIH.

PanmoBu Ha mpoljeHn pu3nka T0OMIM Cy 3HauajaH craryc y Pycuju cpe-
muHOM 90-MX TOIWHA MPOIUIOr BHjeKa Kala je pa3BHjeH [pkaBHH HaydHU
nporpam ,llomynanyja U CUTypHOCT KOMEpPLHjAIHUX oO0jekata y IOTIIeny
pHU3UKa OJ HACTaHKA MPHPOJAHUX H Yy3pOKoBaHUX Kartactpoda“. IIpBo ¢dyH-
JMAMCHTAIHO MCTPKUBAKE pU3UKA pa3pal)eHO je y HEKOIMKO HHCTHTYLHja
Pycke akanmemmuje Hayka. 3aTHM Cy HCTpaKMBama MHPONIUpPEHAa ca WHCTHU-
TyTHMa 3a HCTPaXHBaWke M pPa3Boj W HUHAYCTPUJCKHM KOpIoOpalujama
VKJbYYEHUM Yy mporec. HakoH Hekonuko HajBehux MpUpOAHHMX OMAcHOCTH,
TEXHOJIOIMIKUX HE3rofa y HyKJIeapHUM eJeKTpaHaMa, ¢aldpukama HadTHOT
raca M Ba3JyXOIIOBCTBA, MPHUCTYIIUIO CE MPOIjjeHaMa TEPUTOPHUjE Y CMUCITY
HUBOa Oe30jenHocTu. Jla O ce mpouujeHno HUBO 0e30jeqHOCTH TEPHUTOpH]e,
notpebHo je neduHucatu pakrope pu3MKa Kpo3 TPU KOMILIEKCHA (akTopa:

0 Journal of International Scientific Publications: Ecology and Safety, vol. 8, Pub-
lished at: http://'www.scientific-publications.net.

51 Shaparev, N.Ya (2010). Introduction to the issues of sustainable development.
Krasnoyarsk: KSPU Publishing House, 368; Levkevich, V. E., Moskvichev, V. V., Nikiten-
ko, P. G., Solodovnikov, S. Yu., Shaparev, N. Ya., Shokin, Yu. I. (2010). Sustainable de-
velopment and natural and industrial territory safety (Belarus and Siberia). Krasnoyarsk:
KSPU Publishing House, 322.
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KapakTepucTuke Jiokanuje (pusnorpadcku,’? MPUPOIHA U KIMMATCKH); OCO-
OUTOCTH JBYACKUX aKTHBHOCTH (KapaKTEPUCTUKE TEXHOC(Epe) U TOCTYIHOCT
CHara W o0jekara 3a OpraHH30Bak¢ XUTHHX PalloBa 3a Tparame W CIIacaBarbe
y OKBHpPY HHCIEKIHjCKOT mojpy4ja.>’ IIpoljjeHa OMacHOCTH, PamUBOCTH U
CUT'YPHOCTH cMarpa ce COQUCTHLIUPAHUM MUTABEM KOje 3aXTHjeBa KOMILICK-
CaH MPUCTYI U JYOMHCKY aHAIM3Yy IpEreIaHuX TEPUTOPH]ja.

Mertone paHrupama TEPUTOpPHja Cy Y LIMPOKO] YHOTpeOH 3a pa3Boj
CKOJIOIIKUX, CCM3MUYKHX Kapara M BH3yalH3allhje HHIUKATOpa y pasiiu-
yuTHEM OOJacTHMa exoHoMHje U conyjanHe cepe. [logpydje Tepuropuje je
MPUKa3aHO y CMHUCIY HHBOA EKOJIOIIKOT MHTEH3UTeTa. 3eMJbOIHCHE KapTe
CEM3MHYKOI' PU3HKa I'eHEpHpajy ce y CKJIaay ¢ OOHOBJbEHHM KaTaJlOrOM CEH-
3MHUUKHX Jorahaja.’

Marnupame> WHIUKaTopa OMacHOCTH Ha TEPUTOPHjH MOKE Ce MOCTHhM
Ha JIBa HaYMHA: CACTaB JUTHTATHOT OTHCKA TEPUTOPHje KOjU MpUKa3yje Mpo-
CjedHe BpUjeTHOCTH 3a onpeheHe nokanuje W BU3yaliM3anuja JUCTPUOYIIH]jE
WHAWKATOpa CUTYPHOCTH HA OCHOBY padyHCKe Mpexke. [locTymak mamuparma
yKIByUyje cibenche xopake:

1) ckamupame®® mpeseHTaldje Kapre YHWHH TMPOI[jeHa OMACHOCTH Ha
olpelyeHoj TepuTOpUju Ha MaKpO HUBOY (Ha MPHUMjep, CEU3MHUYKA aKTHBHOCT
TepUuTOpHUje, MojaBa MPUPOIHE OMACHOCTH M APYTU (DaKTOPH pU3MKA KOjU HE
3aXTHjeBajy JeTajbU3aIijy) Koje Cy MpHKa3aHe Ha MaJUM KapTama,

2) m3pajga MPEAMETHOT paclopera Mamnupama BpHjeAHOCTH (akTopa
pH3HKa Ha OCHOBY KapaKTepHCTHKA C JaJbIbHM T'COKOJHPAaHmEM ONAaCHOCTH,
YTPOXKECHHUX 00jexara u HHPPACTPYKType OTIIOPHOCTH TEPUTOPH]a;

3) u300p ¥ AM3ajH ,,0CHOBHOT CJI0ja’ ca ONMUCHHUM TIOJalMa KOjH TIOKa-
3yjy BPHjEIHOCT KOMIUIEKCHOT MHJIEKCA CUTYPHOCTH CIIeIIU(UIHE TEPUTOPH]E.
Kao OoCHOBHHM €JI0j MOTY Ce KOPHCTUTH Teorpadcke jelnuHHUIEe (OMIITHHCKE,
mymMcke (apme, reosionika MpoOBUHIMja) WK peryjapHa Mpexa.

52 @usmorpaduja (rpu. physis = mpupoma, graphia = ommc) oIHCHBaEbe, OMUC
TIpupoe.

53 Journal of International Scientific Publications: Ecology and Safety, vol. 8, Pub-
lished at: http://www.scientific-publications.net.

% Simonov, P. S. (2004). Anthropogenic influence on the landscape-zonal distribu-
tion of rodents of the Sikhote-Alin. Materials of the XII Meeting of Geography of Siberia
and the Far East, 5-7 October 2004. Vladivostok: Pacific Institute of Geography, 365-366.

5 Maiiuparwe TipeicTaBiba HajOOJbH HA4YMH 33 YTBphHUBAHE KBAJIHTETA OJIpI)KaBAMHA
CTaOMIIHOCTH JKEJBEHOT MapaMeTpa, Kao U paclopena BPUjEeAHOCTH MjEpeHOT IapaMmeTpa y
MarpaHoM IPOCTOPY.

%6 JlaTHCKHM Scala — Ha4MH cacTaBjbama U pelarba HCTOBETHUX IUTAmbA.
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300r omucaHe mporeaype, paspaleH je Atiac KpacHOTapCKOT TEpH-
TopHja ciuuan DejepasHOM aTiacy OMACHOCTH M PHU3UKA’’ KOjH YKJBYUyje
cibenche kapre:

1) mpernen TepuTOpHje: aIMHHUCTPATHBHA IIOJjelia, CTAHOBHHIITBO,
HHPPACTPYKTYpa;

2) CHT'YypHOCHE KapaKTepUCTHKE: JIOKAIMje Ha TePCHY 3a CIACHIIAYKE
ekune ca aeUHUCAHUM 30HaMa OATOBOPHOCTH, Mpexa 3a mpaheme cramba,
3[paBCTBCHE YCTAHOBE, CKJIAUINTA Ca MHBEHTAPOM, TPAHCIIOPTHE KOMITAHU]|e
UTI.;

3) omacHOCT Of CHUTyallMja H3a3BaHUX JbyAUMa: MOPHJEKIIO PAAHOAK-
TUBHHUX U XEMHjCKUX OMACHOCTH, EKCIUIO3MBHU U 3alaJbuBH 00jEKTH, pyTa 3a
TPAHCIIOPT ONACHOT TePEeTa, 11jEéBOBOIH;

4) mpUpOIHE OMACHOCTH: CEM3MHUYKE 30HCKE KapTe, MPUPOIHH HU3BOPH
rmoykapa, MOIJIABHO TMOJpy4je, MOApydYja JaBUHA, MPOTOYHH IPAroBH, OJaTo,
KpII ¥ JIpyre KaTacTpode THITHYHE 32 TEPUTOPH]Y;

5) omacaH mpupogHH (EHOMEH (HENMpaBWIIHA TeMIeparypa, MmajaBUHE,
yparasnu, uT/.);

6) OWONIOIIKE W COILHMjalTHE OMACHOCTH: IMOIpydYja JbyIH, CIHIECMHje
JKUBOTHIbA U OMJbaKa, Mare yroTpede 3eMIBHIINTA YTPOKCHE PA3TUIUTHM MIPH-
jeTmama, UTH.;

7) KapTe CKOJIOMIKOT MOHUTOPHHIA: U3BOPU eMHCHja y arMocdepy, 3ara-
heme Boe U Ti1a, CBEYKYITHO CTAHE OKOJIHHE;

8) KoMIIeKCHE KapTe pu3uka (MHAMBUAYAJHH M COLMjalTHU PHU3UIH)
KOje IpaTe MojeIuHe MoKa3are/be PU3KNKa CBaKe BaHPEIHE cuTyaluje.’

Xujepapxujcku apaHKMaH (pakTopa puU3MKa yKJbydyje: 1) KOMIUIEKCHH
MHJIEKC CHT'YPHOCTH TEPUTOpHje, KJbydeBe Malla, CJI0jeBe Tayaka, JIMHeapHe
U TIOBPIIMHCKE CJIOjeBe, pacTep mokpuhe, Tabemy mopmaTtaka; 2) OINAcHOCT,
pPamUBOCT, CUTYPHOCT; 3) ce30HCKe U reorpadcke (dakrope, HUBO 0OOyke
nocjeTuiana, vHpopMucame, peakiuja; 4) BoJeHe MyTeBe, JbETHE PyTe, Kila-
cubuKaimjy nejzaxa, 3MMCKe pyTe, TUCTPpUOYIHjy TocjeTriana, e(UuKacHOCT
MOpyKa, YIIO30pEHE O OMACHOCTH, S(PHKACHOCT OATOBOPA, MPHUCTYN 3IpaB-
CTBEHO] 3aIITUTH; 5) pUjedHe Mpeke, INIAaHMHAPCHE, JbYJbarhe, MOBPIINHCKE
maJivHe, CMjep MajaiHa, CKUjalke Ha BOIM, CKUjame, HaarpahuBame, CTaHHUIIE,
JIOTOp, MOJAPYyYje NOKPUBEHOCTH CHTHAJIOM, INTAHIOBE, HABUTAIU]y, CTAHHIIE
3a cracaBame, 0a3y cllydajeBa, jeIUHHIIC 32 JIUjcUCHe.

57 Anisimov, O. A., Lavrov, S. A. (2004). ,,Global warming and permafrost melting:
assessment of risks to production facilities of fuel and energy complex*. Fuel and energy
complex technologies, 3, 78-83.

8 Journal of International Scientific Publications: Ecology and Safety, vol. 8, Pu-
blished at: http://www.scientific-publications.net
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Jexommo3unuja (akropa je pa3palheHa Ha APYroM HUBOY XHjEPaPXH]jCKOT
pacropena:

— KoHTposia Oe30jeaHOCTH Ha TepuTopuju oapeheHa je mapamerpuma
yIo30paBama Ha OINACHOCT U e(UKACHOCTH OJrOBOpa KOjU CY JOCTYIIHH Yy
ciydajy Hecpehe;

— OMACHOCT TEPUTOpPHUja KapaKTePHIIE PA3HONUK CIECKTap MPHPOIHUX U
KJIMMAaTCKUX, GU3HOrpad)CKUX M aHTPOMOTeHHX>’ mapaMeTapa OMacHOCTH KOjU
yTU4y Ha TypHUCTE.

[IporjeHa MpUpPOTHUX M KIUMATCKHX Iapamerapa TEPHUTOpHje, Kpo3
MIPOCTOPHY aHANU3y, 3aXTHjeBa MOCMAaTPAuKy MpPEXKY M CTaTHCTUYKH BAITUIHY
0a3y mojaraka 0 BpeMEHCKOM MOHHTOPHHTY.

Tpehu HUBO nekoMmoO3uIMje AePUHUIIE KPUTEPHU]E KOjU OMOTyhyjy Hyme-
pPHUUKy TIPOLjjeHy mapamerapa nHpopMucama u oaropopa. OHH KapaKTEpHUIILy
(hakTope CUTYPHOCTH TEPUTOPHjE M KPUTEPHjYME eBaTyallje KOjH Y TOTIYHO-
CTH TIpHKa3yjy ¢usuorpadcke U aHTPOIIOTCHE MapaMeTpe y CMHCIY IOBpena
KapaKTepPUCTHUHHUX 32 CBAKy CIEHU(PUUIHY 00JIACT TypPUCTUUIKUX AaKTUBHOCTH.

VYpahena je craTucTHuKa aHaJIM3a MOBPEAA TYPHCTA Pagd AehUHHCAIHA
¢usHorpad)CKUX M aHTPOIOTCHHUX IapameTapa ONACHOCTH y TajramMa W Tuia-
HUHCKHM mofpydjuma. KopumrheHnu cy momamy u3 JuTeparype U U3BjEIITajU
0 Tparamby W clacaBawmy Koje je m3panuo CHOMPCKHM pPErMOHAlHH IIEHTap
3a croprcke mnepdopmance W pexaOwimuranujy cnacwiana (Cubupckuit
PETHOHANBHBIA IEHTP CIOPTHBHOW MOATOTOBKHA M peabWIHTAIlMK cliacaTe-
ne#t ,,Epraku).

Pasmarpana cmenuduuHa muTama (Magame CTUjeHA, MMaj KaMeHa U
Hecpehe ¢ 1aBuHaMa, 03Jbe/Ie Ha CKHUjALIKUM CTa3aMa) He Mpyxkajy MOryhHOCT
Jla ce jacHO JC(HHUIIY KPUTCPHjH 332 KBAHTUTATUBHY MPOI[jEHY OIMACHOCTHU
3a TajTy W MJIaHUHCKA NoApyyYja, Oyayhu aa he pesyararu BjepojaTHO OCTAaTH
napuujanHu u 0e3 uHaukandja. [locroje MHOTH palloBU KOjU OIHUCY]y pa3iiu-
ynte Hecpehe ca moraljajuMa Koju Cy TEUIKO YIMOPEAUBH Y CMHUCIY Pas3jiora u
nocspeauna. CXomMHO ToOMe, MOPHjEKII0 MOBpe/a je OKapaKTepUCaHO y CKIIaay
ca THUIOBUMA TYPUCTHYKUX AKTUBHOCTU TUIIMYHUX 3a Taij U IIJIaHUHCKa
noapydyja (MIAHWHCKO CKHjarbe, BOACHE Type, IUIAHHHAPCHC U TCHAmE I10
ctujeHama). DopMupane cy rpyre u3Bopa OnmacHOCTH (KOje Y3pOKYjy MOBpele)
u BehnHa TYpPUCTHYKHAX aKTUBHOCTH.

YeTBpTH HUBO apaHKMaHa XHjepapxuje NpuKasyje kaprorpadcke eKBH-
BaJieHTEe KpuTepHja mpoijeHe. To ¢y ,,aTOMCKH* WHJIMKATOPH KOJH OIUCY]Y

9 Aurpomoreno (anthropogenic, €HrIl.) je TEPMUH IPUKOT OPUjEKIIa HACTAO O ABH-
je pujeun: antropos (doBjex) i logos (Hayka), a 0Jf HOMEHYTHX PUjedH je U3BEJCH MPH/jCB
— QHTPOIOIEHO M OH ce ynoTpeOsbaBa 3a OHA JjeNoBama Koja Cy HAcTala IOCPEACTBOM
YOBjeKa.
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KBaHTHUTATHBHE clienU(UKALNje ca MPUMjSHHUBOM ITPOCTOPHOM JTUCTPHUOYITHU-
joM. 3a u3padyHaBame HHAMKATOPA KOPUIITEHE CY CeMaHTHUIKe HHpopMarije®”
TOrOrpa)CKUX M TEMaTCKHX ClI0jeBa. JJOMpHHOC CBaKOT aTOMCKOT HHIUKATopa
je cTaHJapAW30BaH 3aXBaJbyjyhu CTPYYHO] aHATH3H.

[Momanm o peructpoBanuM Hesrojgama 3a mnepuoxa ox 2010, mo 2013.
roauHe kopuitheHu Cy 3a MpoBjepy Ta4HOCTH AOOMjeHHX IPOLjeHa WHIEeKca
KOMIUICKCHUX omacHocTH. JluHeapHa 3aBUCHOCT rycrohe pacmopjeie Typu-
CTHUKUX Hecpeha mparu ce y CKiaay ca 30HaAMa YTPOKEHOCTH TEpUTOpHje.
Koepunujentu nerepmunanuje R?* = 0,83 3uMcCKOr TypUCTHYKOT MEpUONA H
P2 = 0,89 speTmer TypUCTHUYKOT IEPHOJIa MOKa3yjy oaroBapajyhy KOH3UCTEHT-
HOCT mojaraka. DyHKIMja 3aBUCHOCTH TyCTHHE TypHCTHUKHX Hecpeha (ca
30HUPAkEM TEPUTOPHja) OMHUCYje MpUMapHe mojaatke ca Bumie ox 80 % Bje-
posarHohe. To omoryhapa na ce 3ak/bydn O aJICKBATHOCTH U PEIICBAHTHOCTH
METOZIe TPOIjeHe W 30HUpama paspaljeHe 3a Tajry M TUIAHUHCKO MOIpYyYje
TIOTOJTHO 32 TYPUCTHYIKE aKTUBHOCTH.

Pa3BujeH reomH(pOpMAIIIOHW CHCTEM TMPOIjEHE TEPUTOPHje HMILIC-
MEHTHpaH je y akTHBHOCTHMAa CHOMPCKOT THMa 3a Tparame H CIacaBarbe
(Cubupckuii pernoHaIbHBIN MOUCKOBO-criacaTeabHbiil oTpssa MUC Poccun).®!
IMpukyrnubame nojaraka o Hecpehama U aHajIHM3e M CIACHIAYKH PaJoBH MOTY
IpPY>KUTH 03aIUHY 32 JOJATHO jayame HH(OpMAaIHjCKe TOAPIIKE 32 JOHOIICHE
OJUTyKa Ha pa3jIMuYMTUM HHBOWMA yIPaBJbatha y BaHPEIHUM CUTYallljama.

[Ipernenane cy nBuje metone mpoijeHe O6e30jeqHocTu Teputopuje. Ja
O0u ce moBehana Ta4HOCT M pjeNIMBOCT JAOOMjCHHUX pe3yJTara, MoTpedHO je:
MPUKYIUBbAE W CTPYKTypUpame NMPUMapHUX IOJaTaka Koju Omucyjy ¢ax-
TOpE CUTYPHOCTH U PamHBOCTH TEPUTOPHja MPEACTABIFCHUX KAO CTATHCTHKA;
MOHUTOPHHT W MPOCTOPHU MOAANHN; Pa3paja W MOTBpAA CKCIIEPTCKE aHaJM3e
y pedepeHTHUM KhHraMa Koje ce MPUMjerbyjy Y MOJIeIMa Kao Koe(HInjeHT
TEeXKHUHE (akTOpa pU3HKa;, pa3MOTPEHA WHTEPKOHEKIIMja, T€¢ pa3Boj (M000Jb-
Iamke) MeToa MPOCTOPHE aHAIN3E 32 JIOKAIHY IPOIjeHy HHIEKCa CUTYPHOCTH
KOMILUTIEKCHE TEpUTOpHje ca APYTHM (U3UOTPAPCKUM KapaKTCPHCTHKaMa M
OITaCHHUM JIOKAIHjaMa.

¢ CemaHTHuKe MHPOPMALIUjE Cy OHE KOje Ce MOZY HpeHujeiliu UCTIUHUTIUM UlU 1d-
orcnum uzjasama. CEMaHTHKA Ce OJHOCHU HA CBE LITO j€ MIOBE3aHO Ca 3HAYCHEM HIIM TyMade-
M je3UuyHUX 3HaKoea Kao CUMOOIIA, pHjedn Wi U3pasa.

" Ox 5. debpyapa 2004. rogure CHOUPCKUIT PETHOHAIBHBIN TOMCKOBO-CITACATEIb-
Heiid oTpsin MUC Poccun npenmveHoBaH je y DenepanbHOe rOCyIapCTBEHHOE YUPEKIACHHUE
Cubupckuil pernoHaNbHBIA MOUCKOBO-cracarenbHblit oTpsn MUC Poccun.
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Bjeaopycuja u Makenonuja

VYV muiby moapkaBama OIPKUBOT pa3Boja PemyOrnmka bjenmopycuja mma
OCHOBHHM CHUCTEM ITPOITHCA ¥ MOJICTUIIAja KOJU Cy OMUCAHH Y CJbelehrM MpoITH-
cuma: 3akoH 0 OOHOBJFMBUM HM3BopuMa eHepruje O0p. 204-3 on 27. neuembpa
2010. ronune; MuBectunmonn kojexc Pemy6muke bjemopycuje 6p. 37-3 ox
22. jyna 2001. roguue; [lupextuBa mnpexacjennuka PemyOmuxe bjemopycuje
op. 3 oxn 14. jyna 2007. romune ,,lllTeqma 1 eKOHOMH]ja Ka0 IIAaBHU (aKTOPH
EeKOHOMCKE CHUTYpHOCTH 3eMJbe‘; Jlekper mpencjenuunka Penyonuke bjemopy-
cuje Op. 6 ox 7. maja 2012. roguue ,,O MOJACTULIAKY MOCIOBHE aKTUBHOCTHU
Ha TEPUTOPUjU CPEIIbHX M MaluX TpajoBa M pypaidHuX moapydja‘; lexkper
npencjenauka Pemybnuke bjenopycuje Op. 10 om 6. aBrycra 2009. romuHe
,»O cTBapamy NOJAaTHHUX YCJIOBA 32 MHBECTHIIMOHE aKTHBHOCTH y PemyOmurm
Bjenopycuju*; Enukr npeacennuka Penyonuke bjenopycuje 6p. 667 ox 27. ne-
uemOpa 2007. rogune ,,O yckpahuBawy u onoOpaBamy 3eMJBUIIHHMX TMap-
nena“; Pesonynuja Bujeha munncrapa 6p. 1058 ox 6. aBrycra 2011. ronune
,»O Mjepama 3a npoBenOy Ypende npezacjenauka Penyonuke bjenopycuje op. 4
oxn 6. jyna 2011. roguue*; Pezomynuja MunucrapctBa ekonomuje 6p. 100 ox
30. jyna 2011. rogune ,,O Tapudama 3a eneKTpUUHY €HEpPrujy MPOU3BENEHY
13 OOHOBJPMBHX HM3BOpa cHepruje’; Ommyka J[pskaBHoOr oxbopa 3a cTaHmap-
muzanujy Peryonuke bjenopycuje 6p. 10 ox 27. debpyapa 2009. ronune ,,0
ycBajamy YIIyTCTBAa O IOCTYIKY H3laBama 3akjbydaka O AOJjENH YBE3CHE
pobe ormpeMu Koja ce KOPUCTU y MPOHM3BOAKYU WU MpHjeMy, TpaHchopManuju
aKymylaiyja u (UJI1) IpeHOC eHepruje Mpou3Be/IeHe U3 HEKOHBEHIIMOHAIHUX
1 OOHOBJEMBHX U3BOpa CHEprHje™.

EBporicka yHHWja je mnpyxuia TeXHHYKYy moMoh bBjemopycuju mon
Ha3uBoM ,.Iloapiika nmmemenrtaiuju CBeoOyXBaTHE CHEPIrETCKE CTpATerHje
3a PenyOnuky bjenopycujy™ npema kojoj je mocrojao mocebaH JUO KOjU ce
6aBu feed-in-rapudama:®* | 11.1.4 Pa3Boj (u3pauyH) xpate — in-rapude 3a OTE*
ca cibeichuM aKTUBHOCTHMA: Pa3BOj M KOHCYNTAIMje O METONOJIOTH]U; U3paaa

2 Cucrem o0aBe3yjyhux 1ujeHa, OIHOCHO feed-in sistem (eHrL. feed-in tariff, ckpahe-
Ho FiT) y okBHpY Kora ce HakHaJa YIJIaBHOM JI0fieJbyje aAMUHUCTpATHBHO. [Ipema crcremy
FiT-a, npousBohaun 0OHOBJEMBUX HM3BOpa €HEpruje N00Mjajy YKyNHY (HKCHY HaKHaIy IO
KUJIOBAT-yacy Mpou3BesieHe eHepruje. JlpikaBa CKiana yroBop ¢ OHeparepoM eNeKTpaHe Ha
TeMeJby KOT TOKOM ofipel)eHor Opoja roauHa miaha yHanpujen neuHUCaHy IHjEeHY 3a CBaKy
UCTIOPYYCHY jeIMHUILY CJICKTPHYHE CHEprHje, a CTHLIAmeM CTaTyca noianheHor Ipou3Bo-
haua, oneparep enekrpane 1001ja MpaBo MPHOPUTETA HA MPEXH, LITO 3HAYM J1a j€ oneparep
IpeHoca JIy)KaH Mpey3eTH CBY MCIOpyd4eHy eHeprujy. Jlakie, mosnamhenu npoussohay y
cucremy FiT-a HHje M3m0KeH TpOMjeHaMa Ha TPXKHIITY EICKTPUYHE €Hepruje, Hero je 3a-
mtiheH KymonpoJajHuM YTOBOPOM ca FapaHTOBAaHOM OTKYMHOM LijeHoM. Taxohe, y Behunun
ciyuajesa nosnauthenu npoussohad y FiT cucremy HHje 0AroBopaH 3a oJcTynama o IJIaHa
MIPOU3BOMIHE U IIPOY3POKOBAHY HEPABHOTEXKY Y CIEKTPOCHEPTETCKOM CHCTEMY.
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mpernopyka u koHcyatanuja o kareropujama OIE 3a koje he ce oOpauyHaBaTn
pasnmunte Tapude 3a feed-in; mpUKyIIbame Mmogaraka BE3aHUX 32 TPOIIKOBE
(bjenopycuja u mehyHapoaHu mnojaim); pa3Boj HPETIOCTaBKA M H3payyH
feed-in-tapude.

VY omu3uam HoBorpynoka Ouwhe m3rpahena BjerpoesiekTpaHa y OKBHPY
npojekra MehyHaponaHe texuuuke momohu bjenmopycuje u EBporicke yHwuje
(,,3enena exonomuja y bjenopycuju®). Ilpema cnopasymy, bjenmopycuja
IUIaHupa Ja crpoBede oko 20 MamuxX 3eJeHHMX Tpojekara. buhe mpemysere
AKTUBHOCTH Ha TOOOJBIIAFhY HHCTUTYIHOHATHOT W 3aKOHOAABHOT OKBHpA.
[Taxmwa he Outh mocBeheHa pa3mjeHH 3Hamka M UCKyCcTaBa y 0o0acTH 3eJcHe
SKOHOMHUje, MaJiX 3eJCHUX WHHIUjaTHBa U MUHHIIpOjekara. MehyTum, Be3a
u3Mel)y eHepreTckux noTeHIujana, ykbydyjyhu enepreTcky HHQpacTpyKTypy,
W TIPOI]jeHa PU3HKA je HePACKUANBO BE3aHa ¢a KOHIIETITOM CUTYPHOCTH JIp>KaBe
KpO3 pallioHAIHY yIOTpeOy COMCTBEHOT €HEPTeTCKOT MOTCHIINjala U (PU3HUIKY
CUTYPHOCT WJIH 3aIUTUTY MPUPOIHUX pecypca.

Y Penyonuumu Maxenonmju cy 2001. rogmnHe, kKao 4YHMH Tepopu3Ma,
3aTBOpPeHN OTBOpM Opane JlumkoBo. KymanoBo je octamo 6e3 muTke Boie
YU BPEMEHCKH IIEPHOI, YAME CY BOTHH PECYPCH IOCTATH (YHKIHjOM
noctu3ama oapeheHuX TePOPHCTHYKHUX W BOJHOIIOJUTHYKHX IHJHEBA, AU H
YHHOM YTPO’KaBarmbha CHEPreTCKEe CUTYPHOCTH HA jEIHOM JHjely HAI[MOHAIHE
TepUTOpHje.

3AK/bYYHA PABMATPAIBA

Knumarcke mpomjeHe 1 eKOJIOMIKN U3a30BU O0JIMKY]Y OKPYKEHe Y KojeM
ce nocnyje. PUHAHCHjCKE MHCTUTYNH]jE, KAa0 MOCPETHUIN HA TPXKHUINTY KOje
onakmagrajy norpebe ¢upmu u momahuHcTaBa, Tpeda aa Tpey3My H3a30Be
npwiarohaBajyhn ce HOBUM crenuduyHOCTHMA XHUBOTHE cpeanHe. Camo Ha
Taj HAUYMH OHU he OUTH y cTamy Ja 3310BOJbE MOTpedE APYILITBA.

VrpaBibambe PU3MKOM )KHBOTHE CpPEJMHE Y KpeIUTHOM mopTdonujy® je
NpeyciioB Ja ce 1o0ujy cpeiacTsa u rapanuuje ox oapehennx mehynaponHux
¢buHaHCHjCKUX WMHCTHTYIHja. J[BUje Bomehe MHCTHTYIHje y CBHjeTy y oOna-
CTH CTPYYHOCTH 3a YIpaBJbambe PU3HKOM XHMBOTHe cpenuHe — EBRD (The
European Bank for Reconstruction and Development — EBporicka GaHka 3a
o6HoBy 1 pasBoj) u IFC (The International Finance Corporation — MelyHa-

 Kpenutau mopThoIIro je mokasaresb KOji OfpakaBa TUIHYHE aKTHBHOCTH (pUHAH-
cujcke nHcTuTynuje. Kpenut no nopnamheHuM [yjeHaMa He MOXKE HCIYHHUTH Taj KPUTEPH].
KpenutHum noptdonnom nociaoBHe 6aHke Ae(GuHHMILIE Ce CTPATErHja IPEBCHTHBHOT PH3HKA
C acIeKTa T0jeJMHAaYHOT KPeIuTa 1 YKYIIHEe KPSAUTHE aKTHBHOCTH OaHKe.
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pomHa (hpMHAHCHjCKa KOopIiopalyja) — pa3BHIIe Cy BeOMa CIIMYHE METOJIOJIOTH]e
Kako Ou BomIIe (PHHAHCH]CKH CBHjET Y OBOM HOBOM IOApYYjy cBor paaa. O6je
METONOJIOTHje CYy MHTYUTHUBHE W JIAKO pa3yMJbuBe W npumjemuBe. Om oBe
JBUje, MOXIa je HajlorojHuja 3a norpede OaHaka, MOCEOHO Y jYTOMCTOYHO]
EBpomu, metononoruja EBRD-a. To je 300r unmeHuUIle Ja je OHa CTBOpEHaA Ja
CIIy’KH TTOTpedaMa KiTujeHara JIOK J[jelyjy Kao KOPUCHHIIM 38 KPESIUTHE JTHHH]E
on EBRD-a. IFC merononoryja je nmpukiIaHHUja 3a BelMKa mpeay3eha koja
ce Tpyle Ja ucmyHe (IeKCHOWIHE 3aXTjeBe MPOMjeHHBOI 3aKOHONABHOT H
(bMHAHCH]CKOT OKpYXKEHha M JKeJie NCKOPUCTUTH (pruHaHCHjcKy Tomoh CBjeTcke
Oanke. Hamopu na ce mpmiaroge oBe METOOJNOTHjE HUCY Malld, ajau he ydu-
HUTH MPOIIEC UMILIEMEHTAIM]e MHOTO JIAKIIIAM ¥ IPUXBATFHBH]UM 32 0CO0JbE
Koje ra Tpeda MpUMUjCHUTH.

Mertozmonoruje ympaBibamba PU3MIMMA OKOJMHE M COLHjATHUM PHU3H-
nuMma koje Hyne EBRD 1 MMF (Mehynapoaau MoHeTapHH (OHJI) Cy H3Y3€THO
KOpHICHE 3a CBaKy 0aHKy KOja HACTOjH Ja YIpaBJba OBUM PH3HIUMA y CBOjUM
OCHOBHHMM OaHKapcKkuM akTuBHOcTUMa. OHE OJaKiaBajy IOCIOBE OaHKe,
MOrOTOBO 3aTO ILITO jé OBa BPCTa aKTUBHOCTH 3a HUX HOBa W MOTpeOHA UM
je cMjepHHIIa 3a ToYeTaKk WMIuIeMeHTanuje. bymyhu na cy te meromono-
rdje pa3BHjeHe Kako OM ce oMOorIo OaHkKaMa, MOTPEOHO UX j& MPEHUCITHTATH
U MPWIATOAUTH TpHje MpHUMjeHe — Kako OM ce ocurypana oxarosapajyha u
Op3a npuMjeHa.

3amTuTa Boje o0yxBara HE camo 3aIITUTy o1 3arahema, Beh u 3amruty
OIl TIOTUIaBa W JAPYTHX BPEMEHCKUX HEIOrofa IOIyT CyIIe, ald U 3aIlTHTY
W3BOPHUIITA, PUjeKa, je3epa U MOMOPCKOr N00pa oJ IMPEeKOMjepHe eKcIuioara-
muje. Mim, o0yxBaTa 1 MHTErpaHO YIpaBJbamke BOJlaMa yCMjepEeHO Ka OuyBatby
noctojehux KamanureTa M HBUXOBOM MoBehamy Kpo3 mpouuniihaBame MyJba,
WIH JeCTHIANHNjy BOJE, MU IPUKYIIJbarhe KUITHALE U C THM y BE3H HEOIIXOI-
HUX pe3epBoapa. Y Hajpa3BHjCHUjUM 3eMJbaMa CBHjETa OBa 3aIUTHTA BojE, Oe3
KOje HeMa JKMBOTa, UJe JI0 NMPOU3BOJeHe Boje, 10K je y bocun u Xepuero-
BUHHM U JIECTHJIAIM]ja BOAE CKyI MeTod. MelhyTuMm, unmheme prjedHux KopuTa,
caama apseha, 3amTHTa IyMa M U3Tpalmba pe3epBoapa 3a MPUKYIUbAke BOIC
(oce0HO KHIIHHUIE W CHHUjera) W3BOAJBHMBH Cy MPOJEKTH, Kao IITO je Moryhe
Kpo3 J100pe MIaHOBE MPEBEHIIMje O MOIUIaBa CMABUTU T'YOUTKE U yOJIKUTH
IITeTEe 32 OKOJIMHY ¥ CTAHOBHMIITBO y Xa3apJl 30Hama.

[Ipumjepu bjenopycuje 1 MakejoHHUje Cyrepully aa je IJIaBHH MpeJ-
MET WHTEpecOoBarma 3a0MJbEKEH KpO3 SHEepreTcKe MOTCHIHjale Kpo3 Koje ce
Manudectyje Moh U CIyXke 3a MOCTU3AME MONUTHYKUX LUJbeBa. Y TOM KOH-
TEKCTY, 3a MOCTU3ake BUCOKOI' HHBOA EHEPreTCKe CUTYPHOCTH IpHje CBera je
norpedHa MoOJepHH3aIja eHepreTcke MHQPACTPYKType M H3rpajilba HOBHX
EHEePreTCKUX o0jekaTa Ha HAaYMH Ja C€ MaKCHMMalTHO MCKOPHCTE OOHOBJHHBH
u3Bopu eHepruje. C THM y Be3H, HEOIXOIHO je MPEIy3eTH Mjepe 3a cy30Hjame
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MOHOTIONA y onpeh)eHuM €HepreTCKUM CEKTOpHMa, IITO TOApa3yMHjeBa yCIo-
CTaBJbAE TPXKUITHUX HOPMH U OATOBOPHOCTH M BOJH JI0 YCBajarha 3aKOHCKHUX
IpaBuJia Koja ce 0JJHOCE Ha MPOU3BOJbY U NUCTPUOYLIH]y EHEeprHje.

Ha kpajy, moTpeOHa je permoHaHa capajiiba y H3TPaIbH 3ajeITHUIKUX
MIPOU3BOJHUX O0jekaTa Koja Tpeba &a pujerre mpodiieM ca CHaOIujeBambeM
CIIEKTPHYHOM EHEPrHjoM OaKaHCKHUX JIpKaBa, jep 3eMJbe banmkaHa cBe BHIIe
MOCTajy 3aBHCHE Ofl yBO3a eHepruje. YmnpaBo 300T TOra pernoHallHH Kallu-
TaJHU CHEPreTCKH MpojeKTH he omoryhwrtm mopjery TpPOLIKOBA M CMAambHTH
3aBHCHOCT O] YBE3CHE CHEPTHje M MPETIOCTaBJba ce Aa he yTumaru Ha MpuH-
un auBepcudukanuje® pecypca u kananutera. Ilopen Tora, HEOMXOAHA je
NOTIyHa TOCBeNeHOCT MpoHalaKelky EKOHOMCKe MOTYHHOCTH 3a U3Ipajmby
COJIApHUX M BjeTpOEJICKTpaHa, ajii U oMoryhaBambe CTAHOBHUIITBY NpaBHE U
(WHAHCH]CKE TTOJPIIKE Y IPUMjeHN OOHOBJHPMBHUX M3BOpA SHEPrHje y BJIACTH-
tuM pomahmHcTBEMA. [locTenena 3aMjeHa eNeKTpHYHE CHEPIrHje MPUPOIHUM
racoMm, COJIapHMM WU BjeTpoesekTpaHaMa omoryhuhe eKoHOMCKe M eKOJOIIKe
OeHedummje Kpo3 yCHocTaB/bamkbe aKTUBHOT ydemha W capagmy y OKBUDPY
Eneprercke 3ajequauie 3a Jyroucrouny Espomy.®
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NATURAL RESOURCES AND THE PROTECTION OF
THE ENVIRONMENT

Natural forests satisfy recreational and eco-tourist needs. However,
numerous governments in the world have defined recreational forests as a strat-
egy for the preservation and management of these areas in a sustainable way.
Forests can fulfill the function of protection or preservation which is expected
from them only if they are in their natural state and good natural and ecologi-
cal conditions or when they are used in a sustainable way.! In the US, forest
recreation was founded in 1905 as a place for a growing urban population -
because of industrial development while in Europe, it was used for recreation
by the aristocracy as early as in the middle ages. Forest landscapes range from
extensive continuous forests used for diverse purposes (production, cultural,
recreational, or ecological services, etc.) to forest mosaics and blocks of trees
in a rural landscape.? Forest is a community of plants, animals, and microor-
ganisms. At the same time, trees are the key component of the system, which
interact among each other and with the inanimate elements of the environment
including the land, water, and minerals.?

Geography, terrain, vegetation, soil, water, and fauna are the components
of the natural landscape. Moreover, soil, water, climate, and natural vegeta-
tion are natural resources that agricultural producers use in the production of
agricultural goods. To assess the quality and sustainability of the management
of natural resources, it is important to evaluate the application of institutional
arrangements for their allocation. There is a body of systematic literature on
the ways in which common goods are managed in European countries,* and
especially a part of the literature that deals with the specific roles of local
and other communities in the management of this kind of goods.’ Bravo and
DeMoor (2008) show that even though an entire array of traditional forms of

! Stepankova, et al. (2012). Design Principles of public and recreational areas in the
urban environment. Nitra, Slovakia: Slovak University of Agriculture, 2012.

2 Bodin, 0., Crona, B. 1. (2009). The role of social networks in natural resource
governance: what relational patterns make a difference?. Global Environmental Change,
19 (3), 366-374. Available at: http:// dx.doi.org/10.1016/j.gloenvcha.

3 Stepankova, et al. Ibid.

4 Bravo, G., De Moor, T. (2008). The commons in Europe: from past to future. Inter-
national Journal of the Commons, vol. 2, no 2, 155-161.

5 Selfa,T., Endter-Wada, J. (2008). The Politics of Community-Based Conservation
in Natural Resource Management: A Focus for International Comparative Analysis. Envi-
ronment and Planning A, vol. 40, issue 4, 948-965; Laerhoven, F. van, Barnes, C. (2014).
Role of community development support in sustaining the commons. Community Develop-
ment Journal, Volume 49, Issue suppl 1, January 2014, Pages 1118—i132. doi:10.1093/cdj/
bsu005.
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management of the common goods has disappeared over time, there is still a
relatively large number of examples in which common goods are managed by
the associations of users and various kinds of institutions linked with the local
communities.®

Scientists have demonstrated the association between catastrophic
changes in the environment with the technocratic ways of thinking and the
values of the consumer. This is the reason why there is a shortage of eco-cul-
ture or integrated knowledge about the environment and the lack of developed
scientific ways of resolving these questions.

In the 21st century, victimologists must be defenders of the right to life
and in that vein the right to a healthy environment and the protection of public
goods as collective goods. Public goods (social goods or collective goods) are
those that are intended for the public use of all individuals. They enjoy consti-
tutional protection, which is why they cannot be the property of the subjects
of private law (natural or legal persons) because these are goods that serve all
the citizens. The problem of public goods becomes an especially acute issue
in recent years under the influence of the processes of privatization and glo-
balization and as a result of natural disasters, but also as a consequence of
the phenomena such as corruption or the lack of accountability (or shifting
responsibility), which manifests itself primarily in the low quality of the regu-
lations and/or implementation of these regulations (Petak, 2011: 10).

Natural resources are collective goods or the commons’ or common-
pool resources (CPR)® which are significantly different from public goods.’
Therefore, natural and public goods are not synonyms nor do they enjoy the
same legal protection. General or common goods are the property of the state
and they cannot be shared with neighboring countries like oceans or the earth’s
atmosphere or the internet, which are also collective goods, but these goods
belong to all the citizens of the world while natural resources such as water,
rivers, and forests belong to the citizens of the country on whose territory those
citizens reside. More precisely, the holder of the right to water or the owner is
the state, while these resources belong in equal measures to all the citizens of
that state. Administrative mechanisms can include different kinds of informal
norms and locally-defined rules based on values that are dominant in a given

¢ Simonetti, P. (2010). Vlasnistvo i njegove transformacije, jamstvo i zastita. Annual
Review of the Faculty of Law in Rijeka. Rijeka (1991), v. 31, no. 1, 333-364.

7 Azzellini, D. (2018). Labour as a Commons: The Example of Worker-Recuperated
Companies, Critical Sociology, 44 (4-5), 763-776, doi:10.1177/0896920516661856.

8 Araral, E. (2014). Ostrom, Hardin and the Commons. A Critical Appreciation and
Revisionist View. Env Science and Policy, volume 36, 1-92.

® Anomaly, J. (2015). Public Goods and Government Action. Politics, Philosophy &
Economics, 14 (2), 109-128.
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community. Conscious neglect of the natural environment and everything that
it offers leads to a reduction in the quality of life and, above all, increases the
risk of the occurrence of various diseases. This is the basis for the responsibil-
ity for one’s behavior and the consequence for each participant in it.!

Without clean water and air, there is no life which is why the right to
water and clean air must be constitutionally guaranteed rights - as an integral
part of elementary human rights or the right to life. The pollution of water or
air causes the pollution of the soil and all of this together can lead to diseases
that affect plant and animal life as well as humans, and it can cause the extinc-
tion of some species (flora and fauna) or massive loss of human life.

Precisely for this reason, this article devotes special attention to the
basic natural resources without which the survival of plant and animal spe-
cies as well as human beings would be impossible. The task of victimology is
to direct society towards the best victimological measures to protect humans
as well as animals whereby it is also important for victimologists to take into
account the survival of future generations as well as future plant and animal
life. Even though ecology as a science provides the majority of measures
related to the protection of the environment, it does not succeed in taking into
account all the possibilities of primary as well as secondary victimization of
people by means of harming the natural resources as well as the environment.

The management of natural wealth is realized by planning the sustain-
able use and the preservation of their quality and diversity in accordance with
the conditions and measures for the protection of the environment defined by
law. Natural wealth consists of 1) natural resources, renewable as well as non-
renewable, geological, hydrological, and biological wealth, which can be used,
directly or indirectly, and they have a real or potential economic value; 2) pro-
tected natural goods; 3) public natural goods.

Sustainable management of natural wealth and the protection of the
environment are legally defined by means of special laws and other regulations
targeting: 1) the assessment of the impact of plans, programs, and projections
on the environment; 2) integral prevention and control of pollution; 3) the pro-
tection of the environment; 4) the protection of air, water, soil, forests, and
geological resources; 5) management of chemicals; 6) waste management; 7)
ionizing and non-ionizing radiation; 8) protection from noise and vibration; 9)
the control of the risk of large accidences involving dangerous substances; 10)
international traffic and trade in wild species.

10 Cekrlija, S. (2017). Ekoturizam, zablude i odrzivo upravljanje resursima. Svarog,
14. Banja Luka: 227-235.
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THE SCIENCE OF THE ENVIRONMENT

Jorgen Randers (2012), who was one of the authors of the well-known
Club of Rome for Limited Growth, published his first report in 1972. In the
report titled “2052: A Global Forecast for the Next Forty Years”, he speaks
about several subjects including population size, climate change, production,
and growth, as well as resources and wildlife.!! Furthermore, he questions
the last report of the Intergovernmental Panel on Climate Change 2013
“Climate Change 2013: The Physical Science Basis. Summary for Policy-
Makers” (2013).

The first argument is in the traditional domain of “shallow ecology.
When we take a clear look at the problems which we are causing and the con-
sequences are direct, it is obviously in our interest to mitigate them. This form
of “politics of environmental protection” is not particularly interesting to us
because we are looking for a Hobbesian theory of environmental protection,
and that would presuppose undertaking measures against the exploitation and
destruction of nature.'’

The second argument is a lot more interesting. It is difficult to advocate
sustainability on moral responsibility based on the inherent rights of animals
and nature in a Hobbesian setting. However, we have found another Hobbe-
sian route toward sustainability. The sovereign is responsible to ensure peace
and security and allow his subjects everything else that is compatible with that.
The sovereign should also create a community that lasts as much as mankind
(barring external violence). These requirements would exclude the possibility
of a conscious practice of unsustainable politics from the Hobbesian view. The
first reason is that unsustainable politics are in contradiction with the “eternal”
community because nature is the precondition for human life. We have also
found an additional argument: one can claim that unsustainable short-term pol-
itics lead to social instability. Long-term destruction of the environment can
lead to social unrest.

The third argument for the protection of the environment consists of sev-
eral layers. Biological diversity is economically useful because the food we eat
and the improvement of food and productivity depend on healthy ecosystems

9912

' Randers, J. (2012). 2052: a global forecast for the next forty years. Paperback
— illustrated.

12 According to Naess, the differences between shallow and deep ecology lies in the
fact that shallow ecology merely fights against pollution and the exploitation of natural
resources and its main goal is the health and economic well-being of the population of the
developed countries. By contrast, deep ecology is significantly more radical because it re-
jects anthropocentrism which was the cause of the current situation.

13 Lalovi¢, D. (2006). Politi¢ka teorija Thomasa Hobbesa. Political Thought, vol.
XLIIL, br. 1, 3-27.
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and the preservation of diversity. Diversity can contribute to health (and the
economy) through the natural products in the pharmaceutical industry while
biological diversity has a genetic component which underscores the risk of
losing future genetic variations if biological diversity is reduced.

Wildlife is partly a question in relation to the preservation of biodiver-
sity'* because various wildlife forms represent a natural habitat for innumerable
forms of life for which it is difficult to expect that they could accommodate
to human urbanization. A large portion of life forms will simply disappear if
humans continue to spread their settlements and agricultural land.

Research on high demands for free space of particular species of mam-
mals points to the conclusion that the theorists of human urbanism have
significantly underestimated the needs for human living space. The symptoms
of behavioral overload (neurosis, aggression, loss of tradition ...) are mostly
the same among mammals.'3

ECOLOGICAL PRACTICES
FOR THE PROTECTION OF THE ENVIRONMENT

So far, 179 countries have signed the two crucial documents at the
UN Conference in Rio De Janeiro: “Rio Declaration on Environment and
Development,”'® which had the goal of establishing a new global partner-
ship between countries with the aim of creating and maintaining a healthy
environment for all the people around the world and the “Agenda 21" or the
action plan pertaining to sustainable development. The need to manage natural
resources, preserve biodiversity, use high technology ecologically, change the
patterns of consumption, achieve a balance between society and the natural
environment, and harmonize their relationship on the basis of a balance with
the laws of the development of the biosphere!” - the basic conclusions and

4 Biodiversity (biological diversity) represents the diversity of all the living species
on the planet Earth, that is, the totality of genes, genetic diversity of species, the diversity
of species (species diversity) and the diversity of ecosystems.

5 Naess, A. (1973). The shallow and the deep, long-range ecology movement. A
summary. Inquiry, 16, 1, 95-100.

1 Rio Declaration on Environment and Development better known as the Rio Dec-
laration represents a short document created in 1992 at the United Nations Conference on
the Environment and Development informally known as the Earth Summit. The Rio Dec-
laration consists of 27 principles with the aim of leading toward future sustainable devel-
opment throughout the world. Some of the principles contained in the Rio Declaration are
seen as “the third generation of rights” by European legal scholars.

7 The biosphere (from Ancient Greek Biog, bios = life and oceaipa, sfaira = ball)
denotes the space or area on a celestial body populated by living organisms. It consists

941



Glasnik of the Bar Association of Vojvodina, Issue 3/2022.

demands were directed towards the governments of all the signatory states in
order to protect the environment for future generations.'®

Marx and Engels’s work “Theses on Feuerbach”!® pays attention to the
relationship between society and nature, which is expressed in labor and the
practical change of nature on the part of humans. Technological possibilities
allow us to enter into ecologically acceptable industries and diversified, decen-
tralized, biotechnological production which preserves resources and enables a
transition toward a humane economy with the goal of recreation and the pres-
ervation of the natural environment.

Natural right, which authors often label using the Latin phrase jus natu-
rale is a freedom which every human being has to use their own power and
do everything in their abilities to protect their nature, i.e. their life, and do
anything that, in their judgment, would constitute a suitable means towards
that end.?® What is common to most natural laws is their explicit perspective in
the future. It seems that Hobbes says that to gain a future good, i.e. peace, we
must ignore our impulses to focus on the past or the present. How far ahead
we have to look remains to be seen, and this is what determines whether our
hopes for a Hobbesian ecological theory remain a castle in the sky.>! Moral-
ity requires us to, at the bare minimum, leave our descendants with enough
resources to allow them to live decent lives. However, this would force us to
have a lower standard of living than we could have had if we opted for exploit-
ing natural resources and polluting the environment. If the future generations
cannot punish us for the ruthless exploitation of the Earth in this way, does not
reasonable common sense require us to do so??*

An example of good ecological practice — eco-villages

Eco-villages have been created as a new model of an alternative way
of life in accordance with nature for the purpose of improving the quality
of life by creating a beneficial environment and social conditions. Eco vil-
lages consist of people who are drawn together voluntarily in order to restore

of the upper layer (lithosphere), the areas of water (hydrosphere) and the layer of air
(atmospehre).

8 Journal of International Scientific Publications: Ecology and Safety, Volume 8,
(Online). Published at: http.//www.scientific-publications.net.

19 https://www.wikiwand.com/pl/Tezy o Feuerbachu, accessed on 15. 8. 2022.
2 Hobbes, T. (1946). Leviathan. Oxford: Basil Blackwell.
2 Ibid., 100.

22 Kavka, G. S. (1968). Hobbesian Moral and Political Theory. Princeton: Princeton
University Press, Published online by Cambridge University Press, 1 January 2020.
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independent sustainable communities of people who respect the principles of
ecology and the renewal of the ecological balance of the environment through:
1) organic agriculture, 2) ecological actions and projects, 3) alternative energy,
4) waste management, 5) vegetarian diet, 6) sustainability, 7) the use of eco-
logically acceptable materials in the construction of houses.

Green hedging plants in ecovillages can be considered a good ecological
practice, which, together with forestation represents an obligatory element of
a household. In the process of constructing the village, some elements are pre-
served, such as small forests, plantations of trees, lakes, and streams with the
surrounding vegetation in the shape of natural landscapes, and on top of this,
organic agriculture is a form of social-ecological practice.

An example of good ecological practice: Germany

Germany — a recognized authority in the domain of ecological legisla-
ture — is also considered to be a country with a developed system of legislation
and regulation in the domain of environmental protection even before other
countries confronted the need for expanding the scale of activities aimed at
protecting the ebnvironment. Its political aspects include the legal regulation
of anthropogenic influences,? informing the population about the state of the
environment, protectionism in the domain of resource-saving and ecologically
safe technologies, support for basic and applied research in the domain of ecol-
ogy and the protection of the environment, ecological education and training
of all segments of the population. The experience of Germany is undoubtedly
of great significance for Bosnia and Herzegovina.

Stimulation of the protection of the environment, according to one
author, increases the interest of its addressees, which is a positive aspect.
According to other authors, one drawback of subsidies is in the free use of
federal funds and the violation of the principle of free competition. In any
case, subsidies for activities that protect the environment are necessary, but the
circle of their receivers must be defined precisely and strict control of spend-
ing needs to be instituted by the authorities.**

2 Anthropogenic is a term of Greek origin comprised of two words: antropos (man)
and geny (born/originating). This adjective is used to denote: the development of mankind
and those effects that arose as a consequence of human activity. Anthropogenic factors of
climate fall under the scientific term which is associated with all the conditions in the natu-
ral world (mostly negative ones), which are altered as a consequence of human activity and
bad management. Anthropogenic factors in the soil comprise all the negative effects that
are related to the environment while being consequences of human activity. They can be
indirect and direct.

2 Nutzinger H.G. (1996). Okologisch orientierte Steuern als umweltpolitische In-
strumente // Reformperspektiven im Umweltrecht. Baden-Baden, Nomos-Verl.-Ges., 162.
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An additional positive moment in the sphere of support for the environ-
ment in Germany comes from the acts of the federal government of Germany
concerning the support for the organizations for the protection of the environ-
ment aimed at increasing the degree of knowledge and prompting activities
in this domain. In particular, they contain projects regarding burning issues,
projects aimed at children and the young, projects aimed at incentivizing
behaviors, common interests of the environment, and projects in the sphere of
ecological consulting and training.?

Germany has a classification of payments for the protection of the envi-
ronment, one part of which has a fiscal form and goes into the government
budget. Other payments are directed toward implementing certain programs
for ecology and environmental protection.? The creation of the economic basis
for the realization of the ecological rights of citizens, support for ecological
business, the introduction of new technologies, and subsidies for natural and
legal persons - are necessary for solving ecological tasks, increasing the degree
of openness, transparency of forming and spending ecological funds. The draft
of the Ecological Code was written in Germany and it contains the norms that
regulate all sets of relationships associated with the environment. The future
ecological code will include both material and procedural provisions.?’

Regarding the legal regulation of waste, Germany relies on A Waste Act
(,,Kreislaufwirtschaftsgesetz*) which entered into law on October 6, 1996.%
The goal of this law was to secure the mechanisms for managing waste and
meeting ecological demands (Paragraph 1).

Today, the mechanism for the use of secondary resources has reached a
new level. Owing to the recycling of tin, black metal, and aluminum, in 2006,
Germany earned more than 4 billion euros. This is a consequence of the fact
that Germany is now less dependent on imports for primary resources. Moreo-
ver, Germany is a leading exporter of technologies and equipment for waste
management. Also, with the construction of new facilities for waste process-
ing, the number of jobs has increased to almost 300,000.%

In Germany, the mechanisms for manual and mechanical waste sorting
are regulated in the Act on closed production and waste cycles. Not only does
recycling reduce the costs of importing primary resources, but it also increases
the revenue from secondary imports.

5 Nutzinger H.G. (1996). Okologisch orientierte Steuern als umweltpolitische In-
strumente // Reformperspektiven im Umweltrecht. Baden-Baden, Nomos-Verl.-Ges., 162.

2 Ibid.

27 Ibid.

2 Vetter, A. (2012). ,,Das Kreislaufwirtschafisgesetz“, VBIBW, 33. Jg., H. 6.

» Stehling F. (2007). Umweltokonomik. Ulm: Distribooks Int'l + inc, 167. Ekologija
i sigurnost, vol. 8, (Online). Available at: http://www.scientific-publications.net, 163.

944



M. N. Simovi¢, M. M. Simovi¢, The prevention of natural catastrophes..., pp. 936-962.

Each German citizen, owing to the sense of ecological justice, sorts used
products in accordance with the labels on the packaging (e.g. products made of
paper, plastic, metal, etc. have different labels on their packaging). In Germany,
literally everything is subject to recycling: from paper and glass to batteries and
used cars. It is certain that in the future, Germany will eliminate street waste
containers with five openings for the distribution of waste of various structures.

For the increase in the level of social awareness in the sphere of ecology,
the German government promotes various materials aimed at environmental
consciousness-raising. This is achieved both through print and through web
pages. For example, education is coordinated by the Bureau for Education of
the Federal Ministry of Environment, Protection, and Security of Reactors.

DISCUSSION ON THE PROTECTION
OF WATER RESOURCES

“Water is of fundamental importance for life and health. The right to
water is profoundly necessary for leaving a healthy and decent life. It is a
precondition for the realization of all other human rights.”*

Marine goods consist of internal sea water, territorial sea, its seabed, and
the earth’s crust under the seafloor, as well as the part of the land which is
intended for general use or is declared as such together with everything that
is permanently linked with that area of the land either on the surface or below
it. Parts of land include: seacoast, ports, dams, piers, rocks, reefs, beaches,
mouths of rivers that flow into the sea, canals attached to the sea as well as
animate and inanimate resources inside the sea or under the seafloor.’!

“Diseases associated with a disturbed supply of water and improper
management of waste water still have a significant impact on public health,
especially in developing countries. For instance, in 2003, it was estimated that
4% of all diseases in the world and 1.6 million deaths are linked to inappro-
priate water supply and wastewater management as well as poor hygiene.”*

Some of the most widespread infectious diseases caused by water and
poor sanitary conditions are diarrhea, typhoid, and cholera, which are among

30 The Committee of the United Nations on Economic, Cultural, and Social Rights,
2002.

31 Stanici¢, F. (2011). Upravljanje pomorskim dobrom: kako ga poboljsati?. [zazovi
upravljanja javnim dobrima. Forum for Public Governance, Friedrich-Ebert-Stiftung, Of-
fice for Croatia, www.fes.hr. Institute for Public Governance, www.iju.hr, 23.

32 World Health Organization — WHO, 2003
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the leading causes of infirmity and death in developing countries while bac-
teria such as Cryptosporidium, Campylobacter, and Escherichia coli - E. coli
also occur in the industrialized countries across the world. According to the
UN data, over three million people die each year from illnesses caused by the
use of polluted or impure water.?

Around 1.8 million children die each year from diseases caused by
impure water and bad sanitary conditions, which means that, on average, 5,000
children from these causes die each day. Diseases caused by water are the
second most important cause of death among children throughout the world,
after acute infections of the respiratory tract such as tuberculosis.**

In Bosnia and Herzegovina, the situation with regard to the availability
of these services is significantly worse in comparison to Western Europe. In
this vein, public distribution systems cover just 56 % of the population of the
Federation of Bosnia and Herzegovina and 48 % of Republika Srpska (FBiH/
RS, 2003). The availability of services related to the collection and processing
of waste water is at an even lower level. Public sewage systems cover around
56 % of the population in urban areas (FBiH/RS, 2003) while this reach is esti-
mated to be less than 10 % in smaller towns and villages. The largest part of
sewage water is pumped into streams and rivers without purification, and only
a small number of cities in Bosnia and Herzegovina own fully functioning
facilities for the treatment of wastewater (Celinac, Citluk, Gradacac, Grude,
Ljubuski, Neum, Srebrenik, Trebinje) or those that require significant recon-
struction (Sarajevo, Trnovo). All of this points to a significant risk for public
health, especially from the perspective of the risk of the occurrence of infec-
tious or intestinal diseases.*

The index of water quality is a figure that expresses the total quality of
water in a specific location and at a given time on the basis of several param-
eters. This provides the public with a general idea about the possible problems
with water in the region. Measures should mostly be directed towards:

1) Measures for the preservation of water resources, which include:

— ensuring water resource management in order to secure the most
efficient use and protection of water resources as well as the protection of
national interests;

— the regulation of waste;

33 Vugijak, B., Ceri¢, A., Silajdzi¢, I., Midzi¢ Kurtagi¢, S. (2011). Water for life: the
foundations of integral water resource management. Sarajevo: Institute for Hydrothechnol-
ogy of the Faculty of Civil Engineering in Sarajevo.

3 Ibid., 141.
5 Ibid., 141.
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— securing the ecological disposal of waste water into rivers;

— preservation or elimination of out-of-use drilling sites that release
underground waters

— ensuring the treatment of waste waters in water bodies, i.e. the plan-
ning and construction of the infrastructure for collecting and processing
waste water;

— updating water monitoring systems and forecasting their changes;

— improving the management of forests in water distribution zones;;

— controlling soil erosion and the reduction of the amount of water waste;

2) Measures for ensuring water for irrigation
— improving the management, use, and preservation of water resources
— re-evaluation of the existing systems in terms of water quality;

— incentivizing the application of water saving and energy saving and
ecological technologies and techniques for the irrigation of agricultural crops;
— the development of irrigation fields with ensured water sources;

— the introduction of appropriate methods and tools for measuring the
quantity and quality of water;

— the use of purified waste water and the analysis and recycling of water
from drainage systems for irrigation;

— studying the vulnerability of crops to climate change (droughts);

— the use of appropriate technologies for the collection and storage of
water during snowfall and snow melting;

3) Developing knowledge and awareness about the best possible use of
water resources:

— assessing the risk of floods, creating maps of regions with
increased flood risk;

— assessing the risk of drought and its impact on the quality of
water in rivers;

—- efficient management of water resources in accordance with Euro-
pean regulations about the standards for sampling, analysis, and assessment of
water quality, which would generate comparable data;

— implementing activities prescribed in the existing plans for the man-
agement of protected areas by the Danube;

— improving waste collection and transportation;

— reducing risks by implementing sustainable measures against floods.

When it comes to managing water goods, there are a range of prescribed
legal restrictions which can be reduced to the fact that owners of those goods
are constrained in the way in which they can execute their subjective rights
with the purpose of preserving and improving the water regime. The transfer
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of ownership rights over public water goods is impossible, which means that
water goods are actually kept outside the commercial exchange. The possi-
bility of gaining ownership rights through acquisitive prescription or in any
other way is explicitly prohibited so there is no possibility of obtaining own-
ership rights of other persons. The purpose of a water good is to preserve
and improve the water regime and especially for building and maintaining
regulation and protection facilities, maintaining the riverbed and riverbanks,
maintaining and regulating the inundation area,*® building and maintaining
internal waterways, carrying out flood prevention, and using and protecting
the water source (Stanicic, 2019: 23).

Dams and water management are one of the leading dangers for the
freshwater fish in Croatia. One of the measures which could mitigate the effect
of watercourse changes is to secure a longitudinal continuity of passages for
the fish. In Croatia, fish passages on objects that fragment the watercourse
are an exception and none of the existing fish paths is functional. Unfortu-
nately, fish passages were not designed and constructed in accordance with
professional standards.’” Given that some goals of water management will
change over time, the adaptability of a system designed today must be consid-
ered. Since sustainability is a function of different economic, environmental,
ecological, social, and physical goals, water management must include a mul-
tidisciplinary approach to decision-making.*®

A general definition of sustainable development is that it is the

“...development that satisfies the demands of the present without damaging
the possibility for future generations to satisfy their needs.”

When it comes to natural resources, i.e. water resources, the definition is
even more precise:

“...the essence of sustainable development is that natural resources must be
used in a way that would allow future generations to use them in an equally
good or better way. In accordance with this statement, sustainable devel-
opment of water resources requires us to respect the hydrological cycle in
order to avoid reducing the capacity of renewable resources as a result of
extended use.”®

3¢ The area around the natural watercourse which is occasionally flooded.

37 Mrakov¢ié, M., Z. Mar¢i¢, Z. (2018). Monitoring and control of fish in the Kupa
River (MHE Ilovac) at the Zaluka dam above Ozlje. Zagreb: University of Zagreb, Faculty
of Science, Department of Biology.

38 Geres, D. (2004). Odrzivi razvoj vodnoga gospodarstva, Croatian Association of
Civil Engineers, the Conference of Croatian Builders. Cavtat: 22-24 April 2004, 926.

¥ Ibid., 9217.
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The European Parliament and the EU Commission adopted the Water
Framework Directive on October 23, 2000, whereby the EU committed itself
to a long-term policy in the domain of waters. Moreover, the Convention for
Protection and Sustainable Use of the Danube (1994) and The Convention on
the Law of Non-Navigational Uses of International Watercourses adopted in
1997 represent a legal framework for the cooperation of countries within a
confluence of a river. Integral water management is essentially the manage-
ment of water supply and water demand, which is linked to sustainability and
the criteria of water sustainability.

The availability of water can be increased by constructing accumula-
tions and linking areas with high and low water availability. Other measures
for increasing the availability of water include the recycling of wastewater
as well as alternative sources. In the end, the reduction of losses in the dis-
tribution system can also increase the amount of water in the system without
increasing the exploitation of water from the environment.*

Water is a common good and it should not be charged in countries that
abound in this natural resource. However, according to a law of the Federa-
tion of Bosnia and Herzegovina from January 1, 2008, a system of general
and specific water fees has been introduced. Water fees (general and specific)
are distributed in the following way: the agency for waters receives 40 %; the
canton budget receives 45 % and 15 % goes to the Fund for the Protection of
the Environment. The water agencies realize the funds from general and spe-
cific water fees and other sources according to their yearly plans.*' Therefore,
only 15 % of the received funds are used for the protection and preservation of
water resources which is too little for the sustainability of existing sources and
insufficient for sustainable development. In addition, the analyses and reports
on the spending of allocated funds at the level of the canton and at the federal
level raise a significant issue because they clearly point to the abuse of power
and authority through the misuse of water resources in Bosnia and Herzego-
vina as evidenced by the failed measures of reconstruction after floods and
flood risk reduction.

The Sendai Framework for Disaster Risk Reduction for the period
between 2015 and 2030 was adopted at the Third UN World Conference in
Sendai, Japan on March 18, 2015.#> This is an instrument that represents a

40 Geres, D. (2004). Odrzivi razvoj vodnoga gospodarstva, Croatian Association of
Civil Engineers, the Conference of Croatian Builders. Cavtat: 22—-24 April 2004, 930.

4 The Strategy of the Development of the Federation 2010-2020. The Federal De-
velopment Programming Institute.

42 This is an international document of global character which was adopted by 187
UN member countries (including Bosnia and Herzegovina) and which was accepted by the
General Assembly of the United Nations.
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continuation of the Hyogo Framework for Action (HFA) 2005-2015: Building
the Resilience of Nations and Communities to Disaster.

The Hyogo Framework is a tool of support for global activities related to
the International Framework for the International Decade for Natural Disaster
Reduction from 1989 and the Yokohama Strategy and Plan of Action: Guide-
lines to Natural Disaster Prevention, Preparedness and Mitigation adopted
in 1994 and the International Strategy for Risk Reduction from 1999. This
framework identifies the most significant changes such as a) the management
of disaster risk in relation to disaster management, b) seven global aims, c)
disaster risk reduction, d) preventing the emergence of new risks, ¢) the reduc-
tion of existing risks and f) increasing resilience.

The responsibility of countries for the prevention and reduction of disas-
ter risk and the engagement of society as a whole and all state institutions was
highlighted as one of the basic principles. The scope of disaster risk reduction
was broadened in order to focus on natural disasters, and specifically, a) those
caused by the human factor, b) those that are related to both technology and
ecology, and c) biological dangers.

Public health resilience of the populations of individual countries is one
of the main goals in the realization of the Strategy for a Safer World. The
Sendai Framework also articulates the need for an improved understanding
of risks and the acknowledgment of the Global Platform for Disaster Risk
Reduction and Regional Platforms for Disaster Risk Reduction.

It is of crucial and urgent significance that countries should prescribe
and develop plans for disaster risk reduction in order to protect individuals,
communities, states, their existence, health, cultural heritage, socioeconomic
wealth, and ecosystems. The responsibility for creating disaster risks and
measures to decrease exposure and vulnerability represents the basic measures
for the reduction of new risks and disasters. For this reason, all activities of
countries should be directed at solving the basic causes of disaster risk such
as the consequences of poverty and inequality, climate change and variability,
unplanned and rapid urbanization, poor land management, etc. Good manage-
ment in disaster risk management strategies at the national level presupposes
compatibility with the strategies and activities at the regional and global levels
and the improvement of preparedness and national coordination for disaster
response, renovation, and renewal, and the application of the principle “Build
Back Better”* for recovery and renewal after a disaster.

43 This term was first introduced into the UN in the Economic and Social Council of
the United Nations (ECOSOC) in July of 2005.
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In the phase of recovery, renewal, and renovation following a disaster
it is of crucial importance to prevent the creation of new disaster risks and
reduce these risks through

a) efficient and meaningful global partnership and further strengthening
of international cooperation,

b) adequate, sustainable, and timely support, among other things,
through financing, technology transfer and the capacity improvement on the
part of the developed countries and partners,

¢) acting within sectors and across them on a local, national, regional,
and global level in the following four priority areas: 1) understanding disas-
ter risks, 2) strengthening disaster risk management, 3) investment in disaster
risk reduction in order to build resilience and 4) strengthening disaster risk
preparedness.

In order to achieve this, it is necessary to implement measures for dis-
aster risk reduction into the multilateral and bilateral programs (international
cooperation and agreements) of developmental assistance within and across
sectors and direct oneself towards poverty reduction and sustainability through
natural resource management, the environment, urban development and adap-
tation to climate change.

According to the norm HRN EN ISO 14001% — the system of environ-
mental management, the aspect of the environment is an element of industry,
products, and services of a particular organization that can interact with the
environment. The aspects of the environment are the foundation of the system
of environmental management and they are linked with the organization’s
industry. The recognition and identification of the importance of the aspects of
the environment are important steps in understanding the company’s impact at
a local and global level.* Changes in the environment, positive or negative,
which are completely or partially the consequences of the aspects of the envi-
ronment are called environmental impacts. The relationship between aspects
and impact on the environment amounts to the relationship between cause
and effect.*

4 Environmental management systems — Specifications with guidance for use (ISO
14001:1996; EN ISO 14001:1996).

45 Bacun, D. et al. (2018). Leksikon odrzivog razvoja. Hrvatski poslovni savjet za
odrzivi razvoj. Zagreb, www.ciklopea.com.
46 Ibid.
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An example of ecological practice: Russia

According to the Constitution of the Russian Federation, Russia is a
country of social protection, which has a goal to create conditions that would
ensure a good standard of living and free development of an individual. The
reforms that are being carried out in the country are aimed at using the natural
resources in a sustainable way.*” However, together with the complex process
of modernization, the government is carrying out the process of the institu-
tionalization of ecological questions and needs of the population on the basis
of ecological consciousness or through the social practice of environmental
protection which creates room for the manifestation of stronger requirements
for growth that are defined as an “ecological imperative”.

In 1992, the Committee of the Ministry of Natural Resources and Envi-
ronmental Protection of the Russian Federation adopted the Strategy of the
Development of Ecological Education in the Russian Federation, where the
ecological culture is defined as a set of experiences of interactions between the
citizens and the natural world, and the social and economic development of
the regions and countries is inseparably linked with “security”. According to a
number of authors,* Russia should carry out a transition to sustainable devel-
opment given the different natural and human risks that have been growing in
the last decade. The data of the Ministry of Civil Defense, Emergency Man-
agement and Response to Natural Disasters of the Russian Federation show
that about 1500 emergencies take place in Russia each year and 70 % of that
number are caused by humans.

Efforts regarding risk assessment received a significant status in Russia
in the mid-1990s when the Governmental Scientific Program titled “Population
and Security of Commercial Objects Regarding Natural and Human-Caused
Disasters” was developed. The first fundamental research on risk was carried
out at several institutions of the Russian Academy of Sciences. Subsequently,
research was expanded to institutes for research and development in industrial
corporations which were included in the process. Having dealt with several
of the largest natural risks, technological accidents in nuclear power plants,
natural gas factories, and avionics, the assessment of the degrees of security
according to territory was tackled. In order to assess the level of security on
a given territory, it is necessary to define risk factors through three complex

47 Journal of International Scientific Publications: Ecology and Safety, Volume 8,
(Online), Published at: Attp://www.scientific-publications.net.

4 Shaparev, N.Ya (2010). Introduction to the issues of sustainable development,
Krasnoyarsk, KSPU Publishing House; Levkevich et al. (2010). Sustainable development
and natural and industrial territory safety (Belarus and Siberia). Krasnoyarsk: KSPU Pub-
lishing House.
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factors: the characteristics of the location (physiographic,* natural, and cli-
mate-related); the characteristics of human activity (the characteristics of the
“technosphere”), and the availability of forces and objects for organizing
emergency locating and saving procedures within the area of inspection.® The
assessment of risk, vulnerability, and security is considered to be a sophisti-
cated question that demands a complex approach and detailed analysis of the
territories in question.

The methods of ranking territories are widely used in developing eco-
logical and seismic maps and visualizing indicators in different areas of the
economy and society. The area of the territory is depicted in the sense of the
level of ecological intensity. Geographical maps of seismic risk are generated
in accordance with the updated catalog of seismic events.!

The mapping>? of risk indicators on a territory can be achieved in two
ways: the content of the digital blueprint of the territory which shows the
average values for specific locations and the visualization of the distribution
of security indicators based on a computer network. The mapping procedure
includes the following steps:

1) the scaling® of the map presentation consists of the estimate of risk
on a given territory on a macro level (e.g. seismic activity of the territory, the
occurrence of natural risks, and other risk factors which do not require more
detailed representations) which is shown on smaller maps;

2) The creation of the given distribution of risk factor value mapping
on the basis of the characteristics with further geocoding of risks, vulnerable
objects and resilience infrastructure of the territory;

3) choosing and designing the “basic layer” with descriptive data point-
ing to the value of the complex index of security of a particular territory.
Geographic units (municipal, forest farms, geological province) or regular net-
works can be used as the basic layer.

4 Physiography (Greek, physis — nature; graphia — description) the description of
nature; describing nature.

0 Journal of International Scientific Publications: Ecology and Safety, Volume 8,
(Online). Published at: http://www.scientific-publications.net.

51 Simonov, P. S. (2004). Anthropogenic influence on the landscape-zonal distribu-
tion of rodents of the Sikhote-Alin, Materials of the XII Meeting of Geography of Siberia
and the Far East, 5—7 October 2004, Pacific Institute of Geography, Vladivostok.

32 Mapping represents the best way to establish the quality of maintaining the stabil-
ity of a given parameter as well as the distribution of the values of the measured parameter
in the mapped space.

3 Latin scala — the manner of arranging and ordering identical questions.
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Because of the described procedure, the atlas of the Krasnoyarsk terri-
tory was created. It was similar to the federal atlas of danger and risk,** which
includes the following maps:

a) overview of the territory: administrative division, population,
infrastructure;

b) security characteristics: field locations for rescue teams with defined
responsibility zones, networks for situation tracking, healthcare facilities,
inventory warehouses, transport companies, etc.;

¢) the risk of situations caused by the human factor: the origin of radio-
active and chemical dangers, explosive and flammable objects, dangerous
freight transportation routes, pipelines;

d) natural disaster risks: seismic zone maps, natural fire sources, flood
prone areas, avalanche-prone areas, flooding thresholds, mud, rocks and other
hazards that are typical for the territory;

e) dangerous natural phenomenon (irregular temperatures, rainfall, hur-
ricanes, etc.);

f) biological and social dangers: population areas, plant and animal epi-
demics, maps of the use of soil vulnerable to different hazards, etc;

g) ecological monitoring maps: sources of emissions into the atmos-
phere: sources of emissions into the atmosphere, water and soil pollution,
overall status of the environment;

h) complex risk maps (individual and social risks) which track individ-
ual risk parameters of every emergency situation®.

The hierarchical arrangement of risk factors includes: 1) complex index
of security of territory, map keys, point layers, linear and surface layers,
bitmap covers, and data tables; 2) risk, vulnerability, and security; 3) seasonal
and geographic factors, the level of training of visitors, information, reactions;
4) waterways, summer routes, landscape classification, winter routes, visitor
distribution, messaging efficiency, risk warnings, response efficiency, access
to healthcare; 5) river network, mountaineering, swinging, surface slopes,
slope directions, water skiing, skiing, upgrading, stations, camps, signal cov-
ered areas, stands, navigation, rescue stations, case basis, treatment units.

The decomposition of factors was developed at the second level of the
hierarchical distribution:

3 Anisimov, O. A., Lavrov, S. A. (2004). Global warming and permafrost melting:
assessment of risks to production facilities of fuel and energy complex. Fuel and energy
complex technologies, 3, 78—83.

53 Journal of International Scientific Publications: Ecology and Safety, Volume 8,
(Online), Published at: http://www.scientific-publications.net.
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— the control of security on a territory is defined by parameters that
warn about risks and the efficiency of responses that are available in case of
an accident;

— the territory risk is characterized by a diverse spectrum of natu-
ral, climate, physiographic and anthropogenic®® parameters of risk which
affect tourists.

The assessment of climate parameters of territory through space anal-
ysis requires an oversight network and a statistically valid database of time
monitoring.

The third level of decomposition defines the criteria that enable a
numerical assessment of the parameters of information and response. They
characterize the factors of security of territory and evaluation criteria that pro-
vide a clear picture of the physiographic and anthropogenic parameters in
the sense of injuries that are characteristic of each specific domain of tour-
ist activity.

A statistical analysis of tourist injuries has been carried out in order to
define the physiographic and anthropogenic parameters of danger in the taigas
and mountain areas. The data that were used came from research literature
and reports on find and rescue missions that were produced by the Siberian
Regional Center for Sports Performances and Rescuer Rehabilitation “Ergaki”.

The specific questions that were addressed (falling rocks, falling stones,
avalanche-related accidents, skiing injuries) do not make it possible to clearly
define the criteria for a quantitative risk assessment for the taigas and mountain
areas given that the results would probably be partial and without indications.
There are numerous studies that describe various accidents with events that
are difficult to compare in the sense of reasons and consequences. Therefore,
the origin of the injury is characterized in accordance with the types of tour-
ist activities typical for the taiga and mountain areas (mountain skiing, water
tours, mountaineering, rock climbing). Groups of risk sources (that can cause
injuries) and the majority of tourist activities have been formed.

The fourth level of the hierarchical arrangement shows cartographic
equivalents of the assessment criteria. These are “atomic” indicators that
describe the quantitative specifications with an applicable spatial distribu-
tion. Semantic information®” and topographic and thematic layers were used to

% Anthropogenic is a term of Greek origin comprised of two words: antropos (man)
and geny (born/originating). This adjective is used to denote: the development of mankind
and those effects that arose as a consequence of human activity.

57 Semantic information is the type of information that can be transmitted through
true or false statements. Semantics denotes everything that is related to the meaning or in-
terpretation of linguistic signs as symbols, words or expressions.
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calculate the indicators. The contribution of each atomic indicator was stand-
ardized owing to an expert analysis.

The data on registered injuries for the period between 2010 and 2013
were used to check the accuracy of the obtained estimates of the complex risk
index. The linear dependency of the density of accident distribution is tracked
according to the zones of territorial vulnerability. The determination coeffi-
cient of the winter tourist season (R? = 0.83) and the summer tourist season
(R? =0.89) show a satisfactory level of consistency. The dependency function
for tourist accidents (with territorial zoning) describes the primary data with a
probability of over 80 %. This makes it possible to conclude that the method of
assessment and zoning created for the taiga and the mountainous area suitable
for tourist activity is adequate and relevant.

A developed geoinformational system of territorial assessment was
implemented in the activities of the Siberian Team for Search and Rescue®.
Collection of data on accidents and analysis and rescue activities can provide
a background for the additional strengthening of information support for deci-
sion making at different levels of emergency management.

Two methods of territorial security assessment have been analyzed.
In order to improve the accuracy and solvability of obtained results, it is
necessary to: collect and structure primary data that describe security and vul-
nerability factors of territories presented as statistics; develop and confirm the
expert analysis in reference books that are applied to models as a coefficient
of risk factor significance; analyze interconnections and develop (improve) the
methods of spatial analysis for the local assessment of the security of a com-
plex territory with other physiographic characteristics and dangerous locations.

Belarus and Macedonia

In order to support sustainable development, the Republic of Belarus has
a basic system of regulations and incentives that are described in the following
legal acts: The Act on Renewable Energy Sources (No. 204-3 dated December
27, 2010); Investment Code of the Republic of Belarus (No. 37-3 dated June
22, 2001); Directive of the President of the Republic of Belarus No. 3 dated
June 14, 2007 titled “Savings and economics as the main factors of economic
security of a country”; Decree of the President of the Republic of Belarus No.

% Since February 5, 2004, CuOupcKuii perdoHaIbHBIA MOUCKOBO-CIIACATENbHBIHN
orpsim MUC Poccun (The Siberian Regional Search and Rescue Unit of the EMERCOM
of Russia) was renamed as ®DexepanbpHoe rocyaapcTBeHHOe yupexaeHue CHOUpPCKHiA
peruoHanbHbI mouckoBo-cracatenbHblil oTpsin MUC Poccun (The Federal State Institu-
tion Siberian Regional Search and Rescue Unit of the EMERCOM of Russia) .

956



M. N. Simovi¢, M. M. Simovi¢, The prevention of natural catastrophes..., pp. 936-962.

6 dated May 7, 2012, titled “On the incentivization of economic activity on the
territories of middle and smaller towns and rural areas”, Decree of the Presi-
dent of the Republic of Belarus No. 10 from August 6, 2009, titled “On the
creation of additional conditions for investment in the Republic of Belarus”,
Edict of the President of Belarus No. 667 dated December 27, 2007, titled “On
denying and confirming land plots”; Resolution of the Council of Ministers
No. 1058 dated August 6, 2011, titled “On the measures for the implementa-
tion of the Decree of the President of Belarus No. 4 dated June 6, 2011”’; The
Resolution of the Ministry of the Economy No. 100 dated June 30, 2011, titled
“On the tariffs on electric energy produced from renewable energy sources”;
The Resolution of the State Committee for Standardization of the Republic
of Belarus No. 10 from February 27, 2009, titled “On the adoption of the
Instructions for the procedure for reaching decisions on awarding the imported
goods status for the equipment used for the production or preparation, the
transformation of accumulation and/or distribution of energy produced from
non-conventional and renewable energy sources”.

The EU provided technical support to Belarus under the title “Support
for the Implementation of the Comprehensive Energy Strategy for the Repub-
lic of Belarus” which included a special section dealing with feed-in tariffs:%
“C.1.4 Development (calculation) of feed-in tariffs for OIE” with the follow-
ing activities: development and consulting on methodology; development of
recommendations and consultations on the categories for OIE for which dif-
ferent tariffs for feed-in will be used; the collection of data related to expenses
(Belarus and International Data); the development of assumptions and the cal-
culation of feed-in-tariffs.

Near Novogrudok, a wind power plant will be built as part of the pro-
ject of international technical assistance to Belarus and the European Union
(“Green Economy in Belarus™). According to the agreement, Belarus is plan-
ning to carry out about 20 smaller green projects. Activities to improve the
institutional and legal framework will be carried out. More attention will be
directed towards the exchange of knowledge and experience in the domain

% The system of obligatory prices, i.e the feed-in system (feed-in tariff, abbrevi-
ated as FiT) within which the prices are usually assigned administratively. According to the
FiT system, the producers of renewable energy resources receives the total pre-determined
price per kilowatt/hour of produced energy. The government creates an agreement with
the power plant operator on the basis of which it pays a pre-defined price for each unit of
electricity supplied over a number of years, which means that the distribution operator is
obliged to receive all the energy that is supplied. Therefore, the privileged producer in the
FiT system is not exposed to fluctuations in the electricity market. Instead, it is protected
by the sales contract with the guaranteed price. Also, in most cases, the privileged supplier
in the FiT system is not responsible for the deviations from the production plan and the
consequent imbalances in the electricity supply system.
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of green economy, smaller green initiatives, and mini-projects. However, the
connection between energy potentials, including energy infrastructure and risk
assessment is inextricably linked to the concept of state security through the
rational use of domestic energy potentials and physical security or the protec-
tion of natural resources.

In 2001, the openings of the Lipkovo dam were closed in an act of ter-
rorism in the Republic of Macedonia. The city of Kumanovo was left without
drinking water for a significant period of time whereby water resources became
a means of achieving certain terrorist and military-political goals as well as an
act of endangering energy security in one part of the country’s territory.

CONCLUDING REMARKS

Climate change and ecological challenges shape the environment in
which business is done. Financial institutions, as intermediaries in the market
that facilitate the needs of companies and households, should answer to the
challenges by adapting to the new particularities of the environment. Only in
this way will they be able to satisfy the demands of society.

Environmental risk management in the credit portfolio® is the precon-
dition for obtaining funds and guarantees from certain international financial
institutions. The two leading institutions in the world in the domain of exper-
tise for the management of environmental risks — EBRD (The European Bank
for Reconstruction and Development) and IFC (The International Finance Cor-
poration) — have developed very similar methodologies to lead the financial
world in this new area of work. Both methodologies are intuitive and easily
understandable and applicable. Out of these two, the most suitable one for the
needs of banks, especially in Eastern Europe, is the methodology of EBRD.
This is due to the fact that it was created to serve the needs of clients while
they act as users of the credit line of EBRD. The IFC methodology is more
suitable for large companies which are trying to meet the flexible demands of
the changing legal and financial environment and want to use the financial aid
of the World Bank. The efforts to adjust to these methodologies are not small
but they will make the process of implementation a lot easier and more accept-
able for the persons who are supposed to apply it.

¢ Credit portfolio is an indicator that reflects the typical activities of a financial
institution. Credit issued under privileged prices does not meet this criterion. The credit
portfolio of a commercial bank defines the strategy of preventive risk from the aspect of a
particular loan and the overall credit activity of a bank.
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The methodologies of environmental risk and social risk management
offered by the EBRD and the IMF are extremely useful for every bank that
seeks to manage these risks in its banking activities. They facilitate the work
of a bank especially because this kind of activity is new for them and they
need guidelines to start implementing it. Given that these methodologies were
developed to assist banks, it is necessary to assess and adjust them before
implementation in order to ensure suitable and fast application.

Water protection comprises not just the protection against pollution but
also the protection from floods and other weather hazards such as droughts,
but also the protection of springs, rivers, lakes, and marine goods from over-
exploitation. Also, it encompasses the integral management of waters directed
towards the preservation of existing capacities, and their enlargement through
the purification of sludge or water distilling or rainwater collection and
related to that, the necessary reservoirs. In the most developed countries of
the world, water protection, which is the basic precondition of life, extends to
the production of water, while in Bosnia and Herzegovina, water distilling is
an expensive method. However, cleaning watercourses, planting trees, forest
protection, and construction of water collection reservoirs (especially for rain-
water and snow) represent manageable projects just like it is possible to reduce
the losses and damage to the population and the environment caused by floods
in hazard zones through good prevention plans.

The examples of Belarus and Macedonia suggest that the main object of
interest was observed for those energy potentials through which power can be
exercised and which can be used to achieve political goals. In that context, to
achieve high levels of energy security, the modernization of the energy infra-
structure and the construction of new energy facilities in a way that makes
maximal use of renewable sources is needed. Related to this, it is necessary to
undertake measures to suppress monopolies in certain energy sectors, which
presupposes the establishment of market rules and responsibilities and leads to
the adoption of legal rules that target the production and distribution of energy.

Finally, what is necessary is regional cooperation in the construction of
common production facilities which would solve the problem of electricity
supply of the countries in the Balkans, because these countries are becom-
ing more and more dependent on energy imports. Precisely for these reasons,
regional large-scale energy projects will enable the sharing of expenses and
the reduction in the dependency on imported energy, and it is assumed that
they would have an impact on the principle of diversification®' of resources

¢! Diversification, in its original meaning, refers to the creation of diversity, which is
the opposite of specialization. In economics, diversification denotes the efforts of a state or
a company to expand the array of goods or services by ensuring diversity or variety, which
secures more stable revenue and lowers risks.
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and capacities. Further, a full dedication to finding economic possibilities for
the construction of solar and wind plants as well as providing the popula-
tion with legal and financial assistance in the implementation of renewable
energy sources in individual households are necessary. A gradual replace-
ment of electric energy with natural gas, solar, and wind plants will enable
economic and ecological benefits through the establishment of active partici-
pation and cooperation within the framework of the Energy Community of
South Eastern Europe.®
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UvOD

Zbog Sirine teme koju smo formulisali naslovom, postoji potreba da na
pocetku preciziramo i ograni¢imo predmet interesovanja u radu. Na§ zadatak
nece biti detaljna analiza totalitarizma kao politickog pojma i socioloskog
fenomena, ve¢ razmatranje situacije obi¢nog ¢oveka, koji je, nosen bujicom
deSavanja koju sa sobom nosi totalitarizam, prinuden da se prilagodi Zivotnim
okolnostima na koje ne moze, ili veoma malo moze da uti¢e. Ovo razmatranje
ima za krajnji cilj da odgovori na pitanje, da li se ovakav ¢ovek moze pozvati
na odgovornost za kriminalna deSavanja ili patoloske procese u kojima nije
ucestvovao, ali ih je predvideo i spoznao, ili mogao spoznati, i shodno tome,
eventualno, uskladiti svoje postupanje. Ne bavimo se odgovornoséu onih koji
su vrsili kaznena dela, bilo ¢injenjem ili propustanjem, u ime totalitaristicke
ideologije i prakse koja takvu ideologiju sprovodi u delo. Ne govorimo ni o
odgovornosti drzavnih sluzbenika ili predstavnika javne vlasti koji su postu-
pajuéi po vaze¢im zakonima, koji su medutim bili nedemokratski i drustveno
Stetni, ili ¢ak neCovecni, vrsili zlodela prema drugima. Odgovor na ovo pitanje
zadire u problematiku valjanosti vazec¢ih zakona, ¢ije razjasSnjenje zavisi od
toga da li pod vladavinom prava podrazumevamo samo puku zakonitost, ili
pak i poredak slobode.'

Nakon §to smo ogranicili predmet interesovanja u radu, hteli bismo
da postavimo pitanje da li ¢ovek u gorepomenutoj situaciji uopsSte moze
biti pozvan na odgovornost i, ako moze, o kakvoj odgovornosti je ovde rec.
Drugim recima, da li ¢emo njegovo postupanje u datim istorijskim prilikama
opravdati sudbinskom neumitnoséu, ili ¢emo ga pod odredenim uslovima pro-
glasiti odgovornim? Generalizacija u oba smisla moze biti veoma opasna. S
jedne strane, abolirati unapred i apriori pomenute pojedince od bilo kakve
odgovornosti znacilo bi ukinuti princip odgovornosti, u krajnjem ishodistu
odredi se apela savesti kao organa empatije, otkazati mu poslusnost, ponistiti
legitimitet njegovog dejstva, a time i1 moralni kredibilitet razlikovanja dobra i
zla. Nasuprot tome, proglasiti ih bez izuzetka odgovornim, a narocito pravno
odgovornim, ne uzimajuci u obzir prilikom ove konstatacije okolnosti njihove
konkretne situacije, znacilo bi proglasiti odgovornim i one gradane koji ne
snose nikakvu li¢nu krivicu za konkretna desSavanja. To bi bila ¢ista i ,,slepa“
objektivna odgovornost, koja ne vodi racuna o liénim prilikama coveka poje-
dinca, ve¢ jedino o nekakvoj ,,apstraktnoj* pravi¢nosti koja je sama sebi svrha.
Ovakav stav mogao bi znaciti zalaganje za kolektivnu odgovornost naroda kao
celine u odredenoj drzavi, koji bi u svojoj ekstremnoj varijanti mogao dovesti

1'V.: Cavoski, K. (2005). Pravo kao umeée slobode — ogled o vladavini prava. Beo-
grad: Sluzbeni glasnik, 153-162.
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¢ak 1 do pozivanja na odgovornost ljudi koji su se rodili nakon vremenskog
perioda u kojem su se odvijala kompromitujuc¢a deSavanja.

POJEDINI ASPEKTI TOTALITARIZMA

Ne ulazeé¢i u pojedinosti pojma totalitarizma i pojavnih oblika tota-
litaristickih pokreta, treba re¢i da je njihova zajedniCka karakteristika
— organizovana, zloupotrebom monopola drzavne sile sprovedena i nasilno
nametnuta kolektivna ideolosko-politicka matrica. Ne samo da je svaka kolek-
tivna ideologija Stetna, ,,jer predstavlja arsenal argumenata nekakve grupne
agresivnosti‘?, ve¢ se kao garant njenog sprovodenja u delo ovde javlja jo$
i drzavni aparat prinude. To moze dovesti do besprizorne ,,idolatrije sile*>.
Premda se totalitaristicki moze u Sirem smislu vladati u bilo kojoj instituciji,
organu, organizaciji, ili njenim delovima, totalitarizam u pravom smislu reci
vezan je dakle za drzavu, pa se u cilju pojmovne preciznosti moze govoriti jos
10 ,,drzavnom totalitarizmu.

Pojedini autori smatraju da je totalitarizam ,,izum" Zapada koji obele-
zava gotovo celokupnu njegovu istoriju, iako je ,,upravo Grcka misao bila prva
koja je priznala pravo na egzistenciju i dostojanstvo drugacijem od sebe*.

Blizi smo stavu da bi se, uprkos tome §to postoje neke zajednicke karak-
teristike autokratskih vlastodrzaca koje se kao niti provlace od davnina do
danas, moglo tvrditi da je totalitaristi¢ka drzava moderni fenomen,’ da je to
najnoviji oblik autokratije, ¢iji su izdanci i opStepoznati obrasci — faSizam,
nacional-socijalizam i staljinizam.® Koren njenog nastanka seze u vreme nakon
okoncanja Prvog svetskog rata’, ,.kada je Evropu zapljusnuo snazan antidemo-

«g

kratski, prodiktatorski talas polutotalitarnih i totalitarnih pokreta“.

2 Konrad, B. (2001). Nevidljivi glas — razmisljanja o jevrejstvu (prevod sa madar-
skog). Novi Sad: Stylos, 10.

3 V.: Bozovié, R. (2020). Geometrija misljenja. Beograd: Cigoja, 83.

4 Fini, M. (2007). Podanici (prevod sa italijanskog). Beograd: Centar za izuCavanje
tradicije Ukronija, 11.

5 Pojedini autori smatraju da je Hobs, kao pobornik policijske drzave i drzavnog ap-
solutizma, udario ideoloske temelje modernog totalitarizma. O Hobsovom politi¢kom ucenju
videti vise: Puri¢, M. (2010). Istorija politicke filozofije. Beograd: Albatros plus, 272-297.

¢ Tako, Mitrovi¢, D. (2010). Teorija drzave i prava. Beograd: Dosije, 175, 176. O
ovome detaljnije, Vajs, A. (1965). Razvitak civilizacije. Beograd: Narodna knjiga, 403—421.

7 Je li krivo pomisliti kako je nafe stolece bilo vreme velikih spoznaja o ¢oveku i
velikih zabluda o drustvu?“, s pravom se pita Sbutega. V.: Sbutega, B. (2009). Kurosavin
nemir svijeta. Beograd: Plavi jahac, 133, 134.

8 Arent, H. (2013). Totalitarizam (prevod sa engleskog). Beograd: Stampar Maka-
rije, 16.
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Jos tada je nagovesten, kako je rekao Markuze (Herbert Marcuse), novi
politi¢ki pogled na svet u formi ,herojsko-narodnog realizma®. U njegovim
okvirima

,»-.-ustaje krv protiv formalnog razuma, rasa protiv racionalne teznje sa ciljem,
Cast protiv profita, vezivanje protiv svojevolje nazvane ’sloboda’, organska
celina protiv individualistickog razlaganja, sposobnost za odbranu protiv gra-
danske bezbednosti, politika protiv primata privrede, drzava protiv drustva,
narod protiv pojedina¢nog ¢oveka i mase*®.

Premda se totalitarne ideologije neprestano menjaju,'’ neke njihove
konstante ostaju. U tom smislu, ,,totalitarna drzava je nezdrava i neprirodna

tvorevina“'!,

,»-..t0 je osiona, neograniCena i sveobuhvatna drzava koja umesto slobode
nudi sigurnost, umesto li¢ne akcije — akciju masa, i sve to podrzano mili-
tantnim shvatanjem demokratije i razvijanjem borbenog duha koji oblikuje
nesporni voda‘“!2,

,U takvoj drzavi postoji samo jedna zvani¢na ideologija, samo jedna
masovna partija, tajna policija koja sve drzi pod kontrolom, potpuna kon-
trola partije nad masovnim medijima, partijski monopol nad oruzanom silom

i drzavna kontrola nad privredom*!3.

Ona u potpunosti gusi politicke slobode i li¢na prava!* svojih podanika.
Jer, politicka sloboda postoji jedino tamo ,.gde pojedinacni ¢lanovi drusStvene
zajednice nisu samo pot¢injeni drzavnoj vlasti, ve¢ i sudeluju u obrazovanju
drzavne volje“!’>. A gde nema politicke slobode, tu nema ni slobode uopste, s
obzirom na to ,,da se ’prirodna sloboda’ stiti upravo kroz politi¢ku slobodu od
zloupotreba mo¢i prava‘'s.

To sve dovodi do egzistencijalne neslobode,!” to jest nemoguénosti
duhovnog samoodredenja kao 1 autonomnog rasudivanja i samostalnog odluci-
vanja, §to ima za posledicu — ponistavanje digniteta licnosti ¢oveka.

® Markuze, H. (1977). Kultura i drustvo (prevod sa nemackog). Beograd: BIGZ, 13.

19 Ovo primecuje veliki engleski pisac Orvel u svom esejistickom tekstu objavlje-
nom 1946. godine. Videti, Orvel, Dz. (2016). U utrobi kita — eseji, price, clanci (prevod sa
engleskog). Beograd: Lom, 127.

' Orvel, Dz. (2016). Ibid.

12 Mitrovi¢, D. (2010). Teorija drzave i prava. Beograd: Dosije, 175.

13 Ibid.

4 Ovde ,,opste dobro* stupa na mesto li¢nih prava.

15 Huber, E. (1925). Recht und Rechtsverwirklichung, 2. Auflage. Basel: Verlag von
Helbing & Lichtenhahn. 185.

16 Ibid., 187.

170 tome $ta je egzistencijalna sloboda v.: Kaufmann, A. (1972). Rechtsphilosophie
im Wandel, Athendum Verlag, Frankfurt am Main, 324.
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U poslednje vreme se istice da je najnoviji oblik totalitarizma drzavna
ideologija militantnog islamizma, koja je poduprta mrezom teroristickih orga-
nizacija.'® Ne ulaze¢i u pojedinosti, ovde je potrebno naglasiti da, koliko se
faSizam (kao 1 njemu bliski oblici) razlikuje od autoritarizama iz proslosti,
toliko se moderni islamski fundamentalizam razlikuje od fasizma'® i njemu
sliénih totalitaristickih projekata. Stoga se, samo uz iznetu rezervu, medu
njima moze staviti znak jednakosti, te se naSe dalje izlaganje nec¢e odnositi na
ovaj novi oblik totalitarizma.

Napred smo pomenuli da je totalitarizam u Sirem smislu, kao forma
tiranske vladavine,?® univerzalni fenomen. On je postojao, postoji i danas, a
svi su izgledi da ¢e postojati i u buducnosti, sve dok je ljudi i njihovih drzava.
Postavlja se pitanje kako je to mogucée i zbog cega se to dogada. Odgovor
bi mogao glasiti da se tiranije deSavaju zbog postojanja ljudskog zla u svetu,
ljudske gluposti i neslobode* kao trajnih pojavnosti, gotovo nepromenljivih
datosti, koji se s vremena na vreme javljaju u istoriji ¢oveka i covecanstva.

Istorija nam svakako pokazuje jedan kontinuitet postojanja zla.?> Kant
je rekao da, ako bismo analizirali ljudska dela na velikoj svetsko-istorijskoj
sceni, dosli bismo do zakljucka da su ista, umnogome satkana od ludila, deti-
nje sujete, pakosti i destruktivnosti. I da sve to moze da dobije neki smisao
jedino ,,ako pretpostavimo da postoji tajna namera prirode u ovom besmisle-
nom toku ljudskih stvari“?.

Slazemo se sa stavom da je ,,zlo na neki nacin prisutno u celokupnoj
ljudskoj kulturi,?* te je o€igledno da ga se nikada ne¢emo resiti. Bogoljub

18 Mitrovi¢, D. (2010). Teorija drzave i prava. Beograd: Dosije, 177.

1 Tako i Magris. ,,Fundamentalizam nije tradicionalna pojava, ukorenjena u proslost,
veé je isklju¢ivo moderna pojava, svojstvena drustvima, odnosno masama i globalizaciji,
jednako kao $to je — da navedemo samo jedan primer — fa§izam moderni totalitarni fenomen,
potpuno razli¢it od autoritarizama iz proslosti“. V.: Magris, C. (2016). A’ povijesti nije kraj
— Etika, politika, svjetovnost (prevod sa italijanskog). Zapresi¢: Fraktura, 263.

20V.: Snajder, T. (2018). O tiraniji (prevod sa engleskog). Beograd: Dosije.

21O sklonosti ¢oveka ka neslobodi v.: Bojanovi¢, R. (2009). Autenticna i
neautenticna licnost. Beograd: Zavod za udzbenike, 69—90.

22 Ovim ne mislimo na to da je ljudska priroda zla, ve¢ da ljudi ¢ine zla dela.

B V.. Arent, H. (1991). Ljudi u mracnim vremenima (prevod sa engleskog). Gornji
Milanovac: Decje novine, 103.

24§ tim u vezi, ,,moze postojati i kultura alogizama, predrasuda, netrpeljivosti, mito-
logizovane svesti i moralnih izopacenja, kultura samorazarajuceg praznoverja, zatvorenosti
i neslobode. Drugim re¢ima, mogli bismo zakljuciti da kultura jednako trpi nesto Sto je
dobro, kao i nesto $to vec jeste ili ¢e se pokazati da je zlo®, te se kulturom mogu nazvati
i stanja ili procesi koji bi zapravo bili ,,ne-kultura ili ,,anti-kultura®. Tako, Beljanski, S.
(2011). Druga obala — ogledi o zlu kulture i kulturi iskupljenja. Beograd: Pescanik, 58.
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Sijakovi¢ kaze da je to tako, jer ono pripada nama, a mi pripadamo njemu.?
Covek zivi ,,rame uz rame sa zlom®, ono uvek ,,vreba®, a nekada je i ,zastra-
Sujuce aktivno®, te postoji mogucnost da se ,,iskali u bilo kojem neocekivanom
trenutku,“?® kao i u najrazli¢itijoj formi. Na zlo se nadovezuje ljudska glupost,
kao i nesloboda. Jer, nijedno zlo nije ,,pametno*, ono je uvek beskrajno glupo,
prazno i banalno. Ne samo zato §to ne sluzi zadovoljenju i ispunjenju ¢oveko-
vih kreativnih snaga i moralnih stremljenja, jer se ispoljava u formi razaranja
1 svodi na nistavilo, ve¢ 1 zato Sto je svaka destrukcija, ,,svaki ekstremizam,
liSen razuma.*?’ To sve rada ljudsku duhovnu pusto$ i neslobodu.

Sve ovo vazi i za totalitarizam, kao ideologiju i kao drzavni patolo-
ki oblik vladavine. I on, kao jedan od kolektivnih oblika strukturiranja zla,
suspenduje razum i ukida slobodu. Ne samo da on ostavlja malo prostora ,,za
duboke duhovne spoznaje i izrazavanje osecanja,** ve¢ vremenom dovodi i
do atrofiranja ljudskosti.

Ovde bi trebalo naglasiti da, koliko je ta¢na tvrdnja da ,,svaka totali-
tarna ideologija razara ljudskost,*? toliko je ta¢no i to da razorena ljudskost u
jednom momentu rada totalitaristicku ideologiju i praksu. Jer, koliko spoljne
okolnosti uti¢u na ¢oveka, toliko Covek uti¢e na spoljne okolnosti. Drugim
reima, ,,priroda i istorija su usko povezane; sama priroda je istorijska.‘*
Encensberger (Hans Magnus Enzensberger) stoga ukazuje na to da

»-..gubitak realnosti i moral insanity ne bivaju uneti u normalno stanje samo
spolja, ne bivaju usuti u glave samo odozgo, od strane visokokvalifikovanih
proizvodaca mediokriteta, visokih svestenika industrije i tehnike®;

oni se javljaju sasvim spontano i nalaze plodno tlo upravo u onim sredinama u
kojima vecina ljudi zivi ,,polusvesnim®, mediokritetskim zivotima,*' udobno

2 Sijakovi¢, B. (2012). O patnji i paméenju — izabrani antropoloski eseji. Beograd:
Cigoja $tampa, 69.

26 V.: Magris, C. (2016). A’ povijesti nije kraj — Etika, politika, svjetovnost (prevod
sa italijanskog). Zapres$i¢: Fraktura, 262.

27 Ortega, H., Gaset, (2015). Struktura krize (prevod sa kastiljanskog). Sremski Kar-
lovei — Novi Sad: Izdavacka knjizarnica Zorana Stojanoviéa, 179.

2 Orvel, DZ. (2016). U utrobi kita — eseji, price, ¢lanci (prevod sa engleskog). Beo-
grad: Lom, 127.

¥ Ki§, D. (2012). Gorki talog iskustva. Beograd: Arhipelag, 260.

3 Vajczeker, K. F. fon (1994). Ram i slika: Evropa medu svetskim kulturama, svet-
skim silama, na svetskom trzistu. Covek Evrope (priredio Tomislav Gavri¢). Novi Sad: Pro-
metej, 68.

31'S tim u vezi, ,,mno$tvo malih, neprili¢nih navika, predstavljaju ustajalu Zabokre¢i-
nu za ljudsku dusu, ako ih ¢ovek u sebi utvrduje ili smatra neizbeznim zlom, protiv koga se
ne moze boriti“. Tako: Sahovskoj, Arhiepiskop Jovan (2015). Apokalipsa neznatnog greha.
Beograd: Cuvari, 6.
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uSuskana u svojoj ,sre¢noj svakodnevici“*’. Glupost i banalnost zivljenja
preduslov su moralnog propadanja®®, a ono svakako predstavlja plodno tlo za
razvoj totalitarizma.**

Shodno napred recenom, ne postoje ,,zla vremena® po sebi i za sebe, jer
ih takvima upravo ¢ine ljudi.

,,Zlo vreme, zao sistem, zle strukture ne nose sami sebe, ve¢ ih nose i
podupiru individue koje aktivno uéestvuju u zlu, bilo da ga kao autori proi-
zvode, ili ga kao zastupnici dalje prenose.*®

Dakle,

,-..MMOZE se osnovano govoriti o socijalnom zlu u smislu drustvenih okolnosti
koje pogoduju formiranju i ispoljavanju rdavih ljudi i losih karaktera. Stvar
je opsteg iskustva da uhodan i banalan mehanizam lako odvodi ljude od naj-
manjih slabosti do opakih podlosti. Ali priroda zla ipak nije socijalna veé
personalna...3

O tom medusobnom uticaju spoljnih zivotnih prilika i unutrasnjih karak-
teristika Coveka italijanski pisac Magris kazao je sledece:

»Nijedno bi¢e ne dolazi s Meseca. U svakoga je utkan svet u kojem
on zivi, pa bio on usamljeni mizantrop ili najdrustvenije bi¢e od svih ljudi;
to bi¢e zivi na svetu i barem delimi¢no apsorbuje taj svet u svoj DNK, mesa
ono $to svesno ili nesvesno ude iz stvarnosti. Nema tu ideje, strasti, navika,
zelja, straha ni ponasanja koji su isklju¢ivo i samo nasi; istina je da je, kao §to
rekose sholasticki filozofi, svaka individua nedokuciva, ili barem da u svakoj
ima nesto $to je nedokucivo, ali je istina i to da je neuhvatljivost pokretna
sena naseg srca isprepletana druStvenoscéu.*’

I upravo se u tom mesanju i preplitanju unutrasnjih nastrojenosti ljudi i
specificnih spoljnih okolnosti moze javiti totalitarizam u odredenom drustvu i
odredenom istorijskom trenutku.

Postoji jos nekoliko razloga koji objasnjavaju ¢injenicu zbog Cega je
totalitarizam toliko ukorenjen u ljudskoj istoriji. Poljski filozof Kolakovski

32 Encensberger, Hans Magnus (1994). ,,Osrednjost i ludilo®. Ogledi (prevod sa ne-
mackog). Novi Sad: Svetovi, 160.

3 S tim u vezi Danilo Ki$ je izjavio da je banalnost nemoralna, ,,jednako nemoralna
ako je potekla iz neznanja kao i onda, pogotovo onda, ako je potekla iz kukavi¢luka“. Tako,
Kis, D. (2012). Gorki talog iskustva. Beograd: Arhipelag, 63.

34 Bezanson, A. (1999). Zla kob stolje¢a (prevod sa francuskog). Cacak: Gradac, 27.
3 35 Sijakovi¢, B. (2012). O patnji i paméenju — izabrani antropoloski eseji. Beograd:
Cigoja Stampa, 86.

36 Ibid., 89.

37 Magris, C. (2016). A’ povijesti nije kraj — Etika, politika, svjetovnost (prevod sa
italijanskog). Zapresi¢: Fraktura, 262.
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(Leszek Kolakowski) primetio je naime da ,totalitarizam nije nuzno u pro-
tivre¢nosti sa ljudskim potrebama“*®. On istice da ,ljudima treba sloboda,
ali im je potrebna i sigurnost™. Izmedu slobode i sigurnosti, medutim, moze
postojati nepodudaranje, pa i konflikt.* Istina je da sloboda Cesto znaéi li¢nu
nesigurnost, jer je povezana sa stalnim liénim izborima koji zahtevaju anga-
Zman 1 povlace za sobom odgovornost. A nije lako Ziveti pod vecitim teretom
odgovornosti i u tom smislu biti slobodna li¢nost. 1z iskustva znamo koliko je
malo samosvojnih i slobodoumnih ljudi koji se ne daju ,,dovesti u red*, koji
ne zele da se priklone ovoj ili onoj grupi ili stranci, ve¢ insistiraju da ¢vrsto
stoje na svojim nogama i samostalno se probijaju kroz zivot.** Kod ,,prose¢nog
coveka motiv za sigurnosc¢u jaci je od potrebe za samostalnoscu i stvarala-
Stvom“#!, Zbog toga se Cak i tiranija, kao ideoloski ekstremni oblik kolektivne
psihoze, moze zavoleti,** jer, kako je rekao Sioran (Emil Cioran), Covek vise
voli da trune u strahu kolektivne sigurnosti, ,,nego da se suoci sa strepnjom
$to je oseca pred zahtevom da bude slobodna li¢nost*“*. Nevolja je, dakle, u
tome Sto svaki totalitarizam podanicima koji su se priklonili njegovoj dogmi
donosi vestacki stvorenu psihi¢ku sigurnost i samo privid slobode, njen lazni
osecaj, dok u stvari neumitno vodi ka potpunom li¢nom ropstvu.** A do konac-
nog kraha u tom kontekstu dolazi, ,,nakon polaganog truljenja ljudske savesti
unutar politickog tela®, kazao je Mariten (Jacques Maritain), poucen deSa-
vanjima koja su prethodila izbijanju Drugog svetskog rata.*® Ovo ,truljenje
ljudske savesti dozivelo je kulminaciju u vreme nacizma, koji je proklamo-
vao, neopozivo i sveobuhvatno ,,ideolosko ukidanje empatije“®. U poslednjoj

3% Kolakovski, L. (2012). ,,Koliko izama treba ¢oveku? (intervju). Fragmenta phi-
losophica I. Loznica: Karpos, 167.

39 [bid., 169.

40 Sli¢no: Eriksen, T. B. (2014). Nice i moderna (prevod sa norveskog). Loznica:
Karpos, 193.

4 Bojanovi¢, R. (2009). Autenticna i neautentina licnost. Beograd: Zavod za
udzbenike, 78.

42'S tim u vezi, ,.pristajanje uz staljinisti¢ku teoriju i praksu nije samo, ni pre svega,
posledica obi¢nog straha ili teznje da se ¢ovek zakloni od bede i fizi¢kog unistenja, vec
potide iz Zelje za unutra§njom harmonijom i sreéom*. Tako: Ceslav, M. (1985). Zarobljeni
um (prevod sa poljskog). Beograd: BIGZ, 254.

# Sioran, E. (2009). Istorija i utopija (prevod sa francuskog). Cagak: Gradac, 50.

# Sli¢no: Kami, A. (2021). Pobunjeni ¢ovek (prevod sa francuskog). Beograd: Kon-
trast, 270. On tvrdi da je ,,ropstvo istinska strast dvadesetog veka®, 271.

4 V.: Maritain, J. (1992). Covjek i drzava (prevod sa francuskog). Zagreb: Globus —
Skolska knjiga, 78.

4 Tako: Konrad, B. (2001). Nevidljivi glas — razmisljanja o jevrejstvu (prevod sa
madarskog). Novi Sad: Stylos, 101.
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fazi nacional-socijalisticke vladavine ludilo je, u perfidno skrivenom ruhu
Weltanschaung-a,*” u potpunosti zamenilo stvarnost, $to je imalo za posledicu
konac¢nu ,.katastrofu slobode“ i ,,totalno Zrtvovanje pojedinca“®.

Dalji razlog istorijske postojanosti totalitarizma lezi u njegovoj perfid-
nosti i prikrivenosti, koji skrivaju i zamagljuju njegovu pravu prirodu. Naime,
nijedan totalitarizam ne nastupa naprecac i iznebuha u svoj svojoj snazi i ogo-
ljenosti spoljnih manifestacija, ve¢ se razvija postepeno, da bi tek na kraju,
kada se po pravilu vise ne moze obuzdati, pokazao svoje pravo lice. U tom
smislu Hana Arent (Hannah Arendt) istice da

,...ne treba smetnuti s uma da teror, kao forma vladavine jednog rezima,
postaje ocigledan samo u njegovom poslednjem stadijumu, te da ovom
stadijumu nuzno prethodi ¢itav niz etapa, u kojima se on mora ideoloski
opravdati®. Stoga ideologija ima zadatak da mnoge, ako ne i veéinu, ubedi u
Svoju ispravnost, pre nego §to se teror u potpunosti sprovede u delo*s!.

Konrad (Gyorgy Konrid) je tim povodom rekao da uzrok zlo¢ina totali-
tarizma ,,ne treba traziti u zlu koje prebiva na dnu ljudskog srca, veé¢ u jeziku,
u retorici koja je dovela do opsteg zaglupljivanja ljudi“®.

Moze biti da cilj totalitarne indoktrinacije i nije stvaranje odredenih
ubedenja, ve¢ pre ,uniStavanje sposobnosti stvaranja ubedenja uopSte*>.
Polaze¢i od toga da su se zloc¢ini u dvadesetom veku cesto vrsili u ime neke
kolektivne totalitaristicke ideologije, Kami (Albert Camus) je primetio da je
,,zlo¢in nekada bio usamljeni ¢in, nalik na ¢in pobune, a danas je opsti ¢in,
poput nauke*4,

470 tome v.: Riithers, B., Fischer, C. (2010). Rechtstheorie, 5. Miinchen: Auflage,
Verlag C. H. Beck, 361-377.

4 V.: detaljno o tome, Zafranski, R. (2005). Zlo ili drama slobode (prevod sa nemac-
kog). Beograd: Sluzbeni list SCG, 183-198.

4 Marcuse, H. (1987). Um i revolucija (prevod sa engleskog). Sarajevo: Veselin Ma-
slesa — Svjetlost, 346.

0 Ceslav Milo§ smatra da se autoritarni drustveni poreci razlikuju medu sobom
upravo prema stepenu prinude odnosno manipulacije koje primenjuju. ,,Dok kasni, moderni
kapitalizam olicava istorijski dosad najtipi¢niji primer manipulativne tehnike upravljanja,
dotle staljinizam, zajedno sa nacizmom, oli¢ava dosad najradikalniji vid prevage terora
nad manipulacijom®. V.: Ceslav, M. (1985). Zarobljeni um (prevod sa poljskog). Beograd:
BIGZ, 257.

51 Arendt, H. (2014). Denken ohne Geldinder — Texte und Briefe, 7. Miinchen: Aufla-
ge, Piper Verlag, 151.

2 Konrad, . (2001). Nevidljivi glas — razmisljanja o jevrejstvu (prevod sa madar-
skog). Novi Sad: Stylos, 134.

3 Arent, H. Preuzeto iz: Svensen, L. (2006). Filozofija zla (prevod sa norveskog).
Beograd: Geopoetika, 144.

3 Kami, A. (2021). Pobunjeni ¢ovek (prev. sa francuskog). Beograd: Kontrast, 11.
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Ideologija totalitarizma dakle tezi tome da abolira zlocin time $to ¢ée ga
uciniti neskodljivim i oprostivim, ali i da ga predstavi opravdanim i pozelj-
nim, jer navodno sluZzi ,,vi§im* ciljevima. I nije najparadoksalnije to Sto se svi
totalitarizmi pozivaju na ideju ,,dobra“> i na svetlu buduénost, koja navodno
nuzno iz nje sledi, ve¢ to $to jos i sve¢ano proklamuju da za sve to dugujemo
zahvalnost bezgrani¢noj darezljivosti i humanosti glavnih protagonista tota-
litarizma.>® Njihov manir da nanose zlo — ,,u ime nekog dobra i pod okriljem
jednog morala®, Bezanson (Alain Besancon) kvalifikuje kao oli¢enje ,,demon-
skog“*” u ljudima.

Postoji jo$ jedan razlog dugovecnosti totalitarnih ideja. Ovaj razlog je
upravo paradoksalan, jednako iracionalan kao $to je iracionalna i ideologija na
kojoj pociva totalitarizam, i on glasi — ba§ zbog njegove neostvarivosti, zbog
osudenosti totalirizma na poraz. Paradoks je u tome $to ga ,,opijeni tim idejama
ne razumeju kao definitivan poraz, nego samo kao privremeni neuspeh, kao
promasaj“*®, Ovakav sado-mazohisti¢ki mehanizam funkcionisanja ¢oveka,
koji svakako zahteva psihijatrijsku analizu, mozda bi se mogao objasniti, ali
ne 1 opravdati, psihoanalitickom dubinsko-psiholoskom konstatacijom, da
»radnje ¢oveka poti¢u iz dubina koje su njemu nedostupne’ i na koje vecina
ljudi ne moze ili veoma teSko moze uticati.

I konac¢no, moguéi uzrok ucestalosti fenomena totalitarizma u novi-
joj istoriji mozemo traziti u umisljenosti i egoisticnosti modernog ¢oveka,
njegovoj nekritickoj ekspanzionisti¢koj teznji, ka unutra i1 ka spolja, koja u
zna€ajnoj meri menja konfiguraciju njegove dotadaSnje psihicke strukture.
Novom ekspanzionisticki nastrojenom i izmenjenom psihickom ustrojstvu
li¢nosti modernog ¢oveka upravo odgovara njegova patoloska teznja za totali-
tetom ideje o drzavi.*®® Jedna hipertrofija — unutrasnja, rada drugu — spoljasnju.

53 Necovecnosti su se Cesto vrsile u ime ljudskosti i Coveénosti®. Tako: Schneider, P.
(1969). NS-Verbrechen und Verjdhrung. Festschrift fiir Oscar Adolf Germann zum 80.
Bern: Geburtstag, Verlag Stampfli&Cie AG, 206.

56 Sliéno: Kopi¢, M. (2013). Tortura nadom. Otkucaji drugoga. Beograd: Sluzbeni
glasnik, 194.

57 Bezanson, A. (1999). Zla kob stoljec¢a (prevod sa francuskog). Ca¢ak: Gradac, 28.

3 Kopi¢, M. (2013). Op. cit., 193.

% V.: Luderssen, K. (1995). Abschaffen des Strafens?. Frankfurt am Main: Suhrkamp
Verlag, 74.

6 Sli¢no: Jung, K. G. (1984). Psiholoske rasprave (prevod sa nemackog). Novi Sad:
Matica srpska, 176.
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PSIHOLOGIJA MASE

Bilo kako bilo, ¢injenica je da su se totalitaristi¢ke ideologije, pokreti i
forme drzavne strahovladavine odrzali do danas. Pored toga, prognoze da bi se
ovim pojavama moglo stati na put u blizoj budu¢nosti veoma su pesimisticke.

U daljem tekstu rada osvrnu¢emo se na specifi¢an fenomen koji je nei-
zbezni pratilac totalitarizma, a koji se u literaturi naziva psihologijom mase.
Premda su postojali autori koji su osporavali samosvojnost ovog fenomena i
negirali moguénost da ,,masa“ moze posedovati sopstvenu psihologiju i iz nje
rezultirajucu ,.kolektivnu svest™®!, ve¢ina je ipak saglasna u tome da prosecan
¢ovek u grupi podleze specificnim psiholoskim zakonitostima. One uti¢u na to
da njegov odnos prema spoljnjem svetu i percepciji stvarnosti poprimi karak-
teristike koje su zajednicke sa ostalim pripadnicima iste grupe i koje ¢ine deo
njihove ,,kolektivne psihologije®, to jest ,,psihologije mase®.

Cinjenica je da se ,totalitarni rezimi, dokle god su na vlasti, i totali-
tarne vode, dokle god su Zive, oslanjaju na mase i vladaju zahvaljujuci podrsci
masa,* sve do samog kraja“®3. U svrhu odrZavanja svoje borbene gotovosti i
drzanja svoje ratobornosti u pripravnosti, sve ,,totalne drzave* upucene su na
niske strasti masa kojima vladaju.® Postavlja se pitanje $ta je masa i kakva
je njena psihologija? Fenomen masa svima je poznat iz zivotnog iskustva.
Pre svega, njeno nelogicno rasudivanje i polusvesno ili nesvesno delovanje,
koje apsorbuje i ponistava smislenost rasudivanja i svesnost delovanja pojedi-
naca koji ¢ine masu.®® Francuski sociolog Serz Moskovici (Serge Moskovici)
u svojoj knjizi Doba gomile na maestralan nacin je proniknuo u pojedinosti
ovog fenomena, te ¢emo se u daljem izlaganju osloniti na njegovo misljenje.
On primeéuje da

,»-..svaki put kad se jedinke okupe, vidimo gomilu u njenom izviranju i buja-
nju. One se mesaju, nastaju vrenje i preobrazavanje. Sti¢u zajednicku prirodu

! Tako na primer: Berns, D. (1993). Politicki ideali (prevod sa engleskog). Nis:
Gradina, 244, 245.

62 Kaneti tvrdi da ,,kada je izbio Prvi svetski rat, celokupni nemacki narod postao je
jedna jedinstvena otvorena masa‘“... ,,Ti prvi avgustovski dani 1914. godine bili su, medu-
tim, istovremeno i momenat zaceca nacionalsocijalizma®. Tako: Kaneti, E. (2010). Masa i
mo¢ (prevod sa nemackog). Novi Sad: Mediterran publishing, 194.

6 Arent, H. (2013). Totalitarizam (prevod sa engleskog). Beograd: Stampar Maka-
rije, 11.

% Tako i: Fechner, E. (1962). Rechtsphilosophie, 2. Tubingen: Auflage, Mohr Sie-
beck, 269.

 Francuski pisac Flober u pri¢i Kuga u Firenci na jednom mestu kaze da se ¢o-
vek mase ponasa ,,kao osudenik na smrt koji se opija pre izvrSenja kazne“. V.: Flober, G.
(2015). Bibliomanija — rane i pozne price (prevod sa francuskog). Beograd: Bukefal, 26.
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koja gusi njihovu vlastitu, biva im nametnuta kolektivna volja koja uéutkuje
njihovu pojedinacnu. Taj pritisak predstavlja stvarnu opasnost i mnogi ljudi
imaju osecaj kao da su progutani.©®

Ovaj osecaj uranjanja pojedinca u masu ¢ijem dejstvu je izlozen opisao
je 1 francuski pisac Mopasan (Guy de Maupassant):

,Osobine svakog izdvojenog cCoveka, preduzimljivost uma, sloboda
izbora, mudro promisljanje, pa cak i pronicljivost, uglavnom is¢ezavaju ¢im
se taj ¢ovek nade umesan u mnostvo ljudi.“®’

Kao posledica uranjanja pojedinca u gomilu dolazi do ,,poravnavanja
inteligencija, paralize inicijativa, kolonizovanja duse pojedinca od strane duse
kolektiva“es,

Nasavsi se kao ucesnik u gomili, pojedinac neminovno dozivljava dubok
preobrazaj svoje licnosti. ,,Ne bivaju¢i uvek svestan toga, on postaje neko
drugi.“ Pogresno drzeé¢i da je ,,uzrok necega Cija je on samo posledica, glas
necega Ciji je samo odjek™, pojedinac postepeno gubi svoj identitet, te ,,kroz
njegovo Ja, progovara Mi*“®.

Industrijska revolucija i nastanak velikih gradova predstavljali su
pogodno tlo za nastanak novog ¢oveka i masovnost navedenog fenomena.
Taj novi Covek postaje siusna, anonimna cestica, odlivak zamisljeno-po-
zeljnog modela ¢oveka, Cija spoljasnost postaje uniformna, a misli i ose¢anja
standardizovani.” Ljudi postaju odlivci duhova u uniformnim kalupima koji
odgovaraju nametnutom uzorku. ,,Standardizacija nac¢ina misljenja i delovanja
dostize nacionalne, ili ¢ak kontinentalne razmere.“’”! Novo doba nesumnjivo
je doba iracionalnih, beslovesnih i sugestibilnih masa, koje potiskuju racio-
nalnog, promisljenog i trezvenog pojedinca sa druStvene scene. Hajdeger ga
naziva dobom ,,zaboravljenosti, ,,napustenosti‘ unutrasnjeg bi¢a coveka, nje-
gove odbacenosti u proslost vremena.”” Brojni totalitaristi¢ki rezimi koji su
postojali u dvadesetom veku (a u dvadeset prvom veku kao da postaju pravilo)
to potvrduju. Jer, drustvo u kojem preovladuju slobodoumni, dostojanstveni,
samosvojni 1 angazovani pojedinci nije pogodno tlo za nastanak i sprovodenje

% Moskovici, S. (1997). Doba gomile, 1 (prevod sa francuskog). Beograd: Bibliote-
ka XX vek, 30, 31.

7 Preuzeto iz: Ibid., 31.

88 Ibid., 32.

 Ibid., 33, 35.

70 Na to je upozoravao Nige u vise svojih dela. V.: Ni&e, F. (1998). Covek i njegova
senka (prevod sa nemackog). Beograd: Paideia, 106.

"1'V.: detaljnije: Moskovici, S. (1997). Op. cit.., 41.

2V.: Weischedel, W. (2011). Die philosophische Hintertreppe. Miinchen: Deutscher
Taschenbuch Verlag, 309.
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u zivot totalitaristickih ideja. Nasuprot tome, skupine atomizovanih, jednoo-
braznih, duhovno siromasnih i moralno indiferentnih pojedinaca, pogonsko su
gorivo kojim se hrane ovakve ideje i pokreti. Stavise, bez njihovog postojanja
totalitarizmi nisu moguci.

ODGOVORNOST ,,COVEKA MASE“

Imajuéi u vidu do sada navedeno namece se i pitanje odgovornosti
ovakvog ,.Coveka mase®. I to ¢oveka koji nije vrSio zlo€ine u ime i za raun
totalitaristicke vlasti kojoj je pripadao ili posredno sluzio. Kaznena odgovornost
ovih drugih ocigledna je i neosporna. Nas ovde zanima moguca odgovornost
onih ljudi koji su bili potéinjeni totalitaristickom rezimu sopstvene drzave, ali
nisu bili njegov sastavni deo, niti su mu sluzili. Da li se tu uopste moze govoriti
o odgovornosti i, ako moze, o kakvoj odgovornosti je ovde rec. Ovo pitanje
¢emo pretresti na primeru nacisticke Nemacke, kao najradikalnijem primeru.
Pri tome, zakljucci do kojih ovde dodemo ne mogu se u potpunosti primeniti i
na druge totalitaristiCke drzave, njihove rezime i gradane. Jer, uprkos zajednic-
kim karakteristikama, svaki totalitarizam ima i neke svoje osobenosti po kojima
se razlikuje od onog drugog. Specifikum nemackog nacionalsocijalizma je to
Sto je, ,,pevajuéi hvalospeve masama“, uspeo da na jedan skaredan nacin sop-
stveni narod dovede u svojevrsno ,,predracionalno, prirodno stanje“’.

Temelj naSe analize ¢iniée tekst profesora i pisca Bernharda Slinka koji
je posvecen pitanju kolektivne krivice nemackog naroda za zloc¢ine i deSavanja
u Nemackoj izmedu 1933. i 1945. godine. U ovom tekstu Slink je jezgrovito i
precizno odredio slojeve krivice nemackog naroda za deSavanja u naznacenom
periodu. Podstaknut Cesto ostras¢enom i neprikladnom raspravom u tadasnjoj
nemackoj javnosti o pitanju njihove kolektivne krivice, Slink preciznom radu-
nicom dolazi do pomalo ironi¢nog zakljucka da ,,2025. godine nece vise biti
ziv nijedan Nemac koji u pravnom smislu moze da bude kriv za ono $§to se
dogodilo pre 9. maja 1945. godine.*

Prema ovoj racunici, Nemci bi toboze mogli, ama ba$ niSta ne preduzi-
majuéi, da sacekaju da im krivica sama prode samo zbog sopstvenog poznog
rodenja.™ A da 1i pitanje krivice moze biti stvar matematicke raunice? Sva-
kako da ne mozZe, odgovara Slink. On na ovaj nacin Zeli da animira nemacku

 Marcuse, H. (1987). Um i revolucija (prevod sa engleskog). Sarajevo: Veselin Ma-
slesa — Svjetlost, 345, 346.

7 Tako: Slink, B. (2013). ,,Kolektivna krivica?. Na Granici — eseji (prevod sa ne-
mackog). Beograd: Plato, 5.
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javnost, da je podstakne na razmisljanje, da razbije stereotipne odgovore i pre-
ispita uvrezene stavove, kao i da apeluje na savest.

Na pocetku svog izlaganja on poucava sopstvenu javnost o pravnom
pojmu krivice, te istice da

»-.-u pravnom smislu, kriv moze da bude samo pojedinac, i to samo za svoje
vlastito ponaSanje. Ako i nije izvrsilac dela, ve¢ saucesnik, kriv je zbog vlasti-
tog podstrekackog ponasanja ili pomo¢i koju je pruzio. Pravo ne dozvoljava da
se zakljucak o krivici nekog coveka donosi na osnovu krivice nekog drugog:
krivica se ne prenosi ni horizontalno, medu pripadnicima jedne generacije, a
ni vertikalno, s jedne generacije na drugu. Kolektivna krivica, u okviru koje
su svi ¢lanovi kolektiva krivi zato §to su krivi neki od njih, nespojiva je s
pravnim pojmom krivice.*”

Drugim rec¢ima, krivica u krivicnom pravu je personalne prirode, ili
nije krivica. Projiciraju¢i ovo na konkretnu ravan moguce krivice sopstvenog
naroda, Slink zakljucuje da se

»-..kao krivei, pored onih koji su €inili zlo€ine ili u njih bili ukljuc¢eni, mogu
se identifikovati i oni koji nisu pruzili otpor ili izrazili protivljenje, mada su
bili u stanju da to ucine.”® Pretpostavka takvog stava je prihvatanje norme
koja zahteva ne samo da se zlo¢in ne izvrsi ili da se u njemu ne saucestvuje,
vec i da se u odnosu na njega pruZi otpor i izrazi protivljenje.”’

Premda je onaj prvi segment krivice nesporan, ovaj drugi u najmanju
ruku moZe izazvati polemike i zahteva preciziranje. Slink je ovoga svestan,
te isti¢e da ne snosi svaki Nemac ovu drugu vrstu krivice, da on ne zagovara
ovde neku kolektivnu odgovornost, ali da insistira na poStovanju norme, da
svako ima obavezu da pruzi otpor i izrazi protivljenje vrSenju zlocina, da se
od njih ogradi, ne samo za sebe i u sebi, ve¢ da to manifestuje na odgova-
raju¢i nacin u spoljnjem svetu. Prekor krivice se u tom smislu moze podi¢i
samo u odnosu na onog ko je bio u mogucnosti da se ponasa u skladu sa ovom
imperativnom normom,’® ali ni$ta nije uéinio. Ovakvo necinjenje Krepon

75 Slink, B. (2013). Kolektivna krivica?. Na Granici — eseji (prevod sa nemackog).
Beograd: Plato, 6.

¢S tim u vezi, ukoliko ova ravnodu$nost naspram Zivota uopste, ova neosetljivost
za potrebe i interese drugih, poprimi hroni¢an karakter i masovnu pojavnost, zivot ¢oveka
kao postojbina Covestva bi¢e okoncan. From smatra da tu nema viSe nade za afirmaciju
principa dobra u ¢oveku i svetu, da ogrubelost srca i ose¢anja kod ljudi neminovno dovodi
do kraja ,,zivot* Coveka i CoveCanstva u celini. Tako: Fromm, E. (2016). Die Seele des
Menschen — Ihre Fdhigkeit zum Guten und zum Bosen. Nordlingen: C. H. Beck, 198.

77 §link, B. (2013). Op. cit., 6.

8 Ibid., 6.
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(Marc Crepon) naziva ,,smrtonosnim ¢utanjem*”. Ipak, ¢ini se da ni ovakvo
Slinkovo obrazloZenje u potpunosti ne zadovoljava, da se autor nije do kraja
izrazio, da je mislio da se to podrazumeva i ne zahteva dalje preciziranje.
Stoga ne bi bilo na odmet izvrSiti ovo preciziranje. S tim u vezi, odgovoran bi
mogao biti samo onaj covek koji nije nista preduzeo u tom kontekstu, a mogao
je nesto preduzeti, pod uslovom da bi to §to preduzima moglo promeniti tok
dogadaja 1 usmeriti ga u drugom smeru. U suprotnom, ako se na konkretni
tok dogadaja nije moglo ni najmanje uticati, a preduzimanje neke aktivnosti
bi dovelo u opasnost Zivot i bezbednost odredenog coveka i ¢lanova njegove
porodice, ne bi moglo biti govora o njegovoj krivi¢no-pravnoj, pa ni prav-
noj odgovornosti uopste. Nemacki pisac Hajnrih Bel (Heinrich Boll) kaze da
ovde nema ni moralne krivice, ve¢ samo nekakve udaljene metafizicke krivice,
krivice svakog savremenika ,,$to se nije ponudio toj kobi kao zrtva®“, ,Sto je
preziveo®, §to mu je nedostajala ,,hrabrost, srce i ludost da se ustremi protiv te
kobi“, premda je unapred bio osuden na poraz.** Kao da se Bel ovde poziva na
¢uvenu parolu nemackog pesnika Helderlina: ,,Biti blag u pravo vreme, to je
verovatno lepo, ali biti blag u pogre$no vreme, to je ruzno jer je kukavicki.“®!

Slink govori o jo§ jednom aspektu krivice. On zavisi od stava prema
zlo¢inima, u ¢ijem vrsenju odredeni Covek nije ucestvovao ni neposredno, niti
posredno, ni ¢injenjem, a ni propustanjem. S tim u vezi

,.-..u zlo¢inima pocinjenim pre 1945. godine nije bilo samo izvrSilaca, pod-
strekaca, pomagaca, kao i onih koji nisu pruzili otpor niti se usprotivili, mada
su za to bili u stanju®.

Bilo je naime i onih koji zlo¢ince, kao i1 one koji su u zlo¢ine na ovaj ili
onaj nacin bili ukljuceni, nisu zbog toga iskljudili iz ,,zajednice solidarnosti®,
nisu se ogradili od njihovih nepodopstina, nisu ih se odrekli, niti optuzili za
ono §to su ucinili. Princip je slede¢i: neodricanjem od zlo¢ina svojih suna-
rodnika, njihovim izri¢itim ili pre¢utnim opravdavanjem, pristajanjem da se
svrstamo i da nas drugi svrstaju u isti tabor sa njima, ,,upli¢emo se u tudu
krivicu“ za poc¢injena nedela i time zasnivamo sopstvenu.®> Na ovu vrstu kri-
vice jednog dela nemackog naroda upozoravao je pisac Tomas Man (Thomas
Mann) svoje sunarodnike, tokom ¢itavog trajanja Drugog svetskog rata. On je

" V.: Krepon, M. (2019). Smrtonosno ¢utanje (prevod sa francuskog). Beograd: Pla-
vi krug.

8 V.. Bel, H. (2008). Cena pomirenja (prevod sa nemackog). Beograd: Fondacija
,»Hajnrih Bel®, 19-22.

81 Preuzeto iz: Bloch, E. (1979). Politicka mjerenja (prevod sa nemackog). Sarajevo:
Svjetlost, 286.

82 Videti vise: Slink, B. (2013). Kolektivna krivica?. Na Granici — eseji (prevod sa
nemackog). Beograd: Plato, 15.
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ukazivao na pomenutu praksu snishodljivog povladivanja ludilu nacionalso-
cijalizma, koja je bila uvrezena ¢ak i u intelektualnim krugovima, posebno u
prvim godinama rata. U maju 1942. godine on se u tom smislu obraca svojim
sunarodnicima preko radija iz inostranstva slede¢im re¢ima:

,,Ono bedno orgijanje kojem su se njegovi obrazovani ljudi prepustili
kada je 1933. godine doslo do promene i kada je nacionalsocijalizam zavla-
dao u zemlji, ne moze tek tako da se zaboravi. Verovati da je ta niStarija
pozvana da vaspostavi nacionalno dostojanstvo i nacionalnu Cast; ne videti
da je njihova vlast od prvih dana znacila rat, katastrofu i ponor i nista drugo;
ucenom perverzno$éu zagovarati neobuzdano zlo¢instvo kao nesto Sto okre-
pljuje narodno bice — takva neizmerna raspamecenost je nedopustiva, takva
opijenost kaznjiva je...*8

U ovom primeru Tomasa Mana re¢ je nesumnjivo o pozivanju na
moralnu krivicu. Postoje miSljenja da ¢ak i one koji nisu na ovaj nacin
posredno opravdavali zlo¢ine moze, izuzetno, pogoditi prekor krivice. To sva-
kako nije moralna krivica, ve¢ jedan drugi njen vid. O tome je ¢ini se govorio
nemacki filozof Vindelband (Wilhelm Windelband) 1924. godine, nasluéu-
juci da je potrebno dodatno apelovati na savest naroda u jednom nesigurnom
vremenu u kojem je ziveo. On je upozoravao na to da ,za zrelog kulturnog
coveka postoji ne samo moralna, ve¢ i logicka i esteticka savest™. Ova savest
mu govori da li se u procesu svog misljenja i osecanja kreée pozeljnim sta-
zama. Ukoliko on u tom smislu skrene sa puta prihvatljivog i pozeljnog, za
oc¢ekivati je da sebe ucini odgovornim i to, dakle, ne samo za svoje htenje i
postupanje, nego, takode, i za svoje misljenje i oseanje.®

Prema tome, prema misljenju Slinka,

»-..Nemci bi, i ukoliko do 1945. godine nisu bili krivi kao pocinioci zlo¢ina
ili kao ukljuceni u njih, mogli postati krivi zato $to se kasnije nisu odrekli
pocinilaca i drugih uklju¢enih.®

Ali, kada ovo kaze, Slink ne misli samo na predmetnu krivicu savre-
menika, ve¢ i na mogucu krivicu budu¢ih generacija. Kada je to u pitanju,
nesumnjivo je da

»-pravne norme dozvoljavaju generacijama $to dolaze da, barem kada
je re¢ o zlo¢inima nacionalsocijalizma, zakora¢e u buduénost neoptere-
¢ene krivicom. %

8 Man, T. (2007). Nemackim slusaocima (prevod sa nemackog). Vriac: KOV, 78.

8 Tako, Vindelband, V. (2002). Sta je filozofija i drugi spisi (prevod sa nemackog).
Beograd: Plato, 50.

85 Slink, B. (2013). Kolektivna krivica?. Na Granici — eseji (prevod sa nemackog).
Beograd: Plato.

8 Ibid., 19.
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Kada je medutim u pitanju napred pomenuta krivica budué¢ih generacija,
koja ulazi u duhovni domen njihove li¢ne etike, situacija moze biti drugacija.
Prema njegovom misljenju, svako ko je roden nakon rata ima pravo da odluci
da li ¢e vlastiti identitet definisati na osnovu istorije, ili ¢e zakoraciti u svoju
buduénost u potpunosti osloboden njenog balasta. Ukoliko se ipak odluce za
»identitet natopljen istorijom, ili ih pak pripadnici drugih naroda zadrzavaju u
granicama tog identiteta™, u tom slucaju morace da se suoce sa krivicom pro-
Slih generacija. Jer, krivica jedne generacije nije neumitno nestala sa prosloscéu
u koju je pohranjena, ve¢ je ,,saCuvana u istoriji“, a ,,sa njom ostaje ziva i u
buduénosti*®’.

Onaj ko se suoci sa krivicom svojih predaka i prihvati na sebe njeno
breme, kao njenu posledicu oseti¢e — ,,pogodenost i pometenost, mucninu i
stid**, isti¢e Slink.

ZAKLJUCAK

Premda niko ne moze drugog naterati da se suoci sa istorijom naroda i
drzave kojima pripada, pa ni sa njthovom krivicom, moglo bi se ipak tvrditi da
postoji i kolektivno naslede, kao psiholosko-duhovni fenomen, koje, hteli mi
to ili ne, neumitno utice na svakog pojedinca. U tom smislu, niko ne bi mogao
da se u potpunosti oslobodi balasta proslosti, da trajno i kona¢no pokida sve
niti koje ga vezu za proslost, kojoj svaki pojedinac nesumnjivo pripada, pa i
kada on Zudi da je se odrekne i okrene joj leda. Benjamin (Walter Benjamin) je
jednom kazao da ,,svaki momenat u svetskoj istoriji okrivljuje i okrivljavajuci
je“®. Slozili bismo se sa njim. Uostalom, ¢ovek je sklon da se identifikuje sa
zajednicom kojoj pripada samo kada je u pitanju njena slavna proslost. Ali,
kada treba podeliti odgovornost za neslavne stranice njene istorije, situacija je
drugacija. Po sebi se razume, onaj ko prihvati tradiciju njenih vrlina, trebalo bi
da se oseca 1 ,,bastinikom dela tradicije njenih grehova®. Jer, ,,vrline se radaju
uvek u borbi sa grehom, one nikada nisu samostojne, Ciste“?.

Da se ¢ovek mnogo ne pita o tome da li zeli ili ne da prihvati svoju pro-
Slost, ali 1 kolektivno naslede svojih predaka, misljenja je i napred pomenuti

87 O napred re¢enom videti vide: Slink, B. (2013). Kolektivna krivica?. Na Granici —
eseji (prevod sa nemackog). Beograd: Plato, 19, 20.

8 V.: Ibid., 7.

8 Benjamin, V. (2017). Andeo istorije (prevod sa nemackog). Beograd: Sluzbeni
glasnik, 12.

% Konrad, B. (2001). Nevidljivi glas — razmisljanja o jevrejstvu (prevod sa madar-
skog). Novi Sad: Stylos, 76.
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Kolakovski. On smatra da je sasvim prirodno $to se ¢ovek identifikuje sa
svojim kolektivitetom, $to ose¢a da je sudbina tog kolektiva istovremeno i nje-
gova. Ovo zbog toga ,,Sto je taj kolektiv u nasim o¢ima odredeno moralno telo,
nesto dragoceno®, te zbog toga verujemo u ,,zajednicku sudbinu® koju delimo
sa njegovim pripadnicima i ose¢amo ,,prirodnu solidarnost koja nas sa njima
spaja. Stoga je ,,normalno da imamo oseéanje ucesé¢a u onome §to je taj kolek-
tiv ¢inio i ¢ini“, bilo da je re¢ o dobru ili zlu.”! Kolakovski dalje tvrdi da svaki
evropski narod ima u svojoj proSlosti sramne stranice koje bi voleo da zabo-
ravi, te postavlja pitanje smemo li da zahtevamo od ljudi, koji u tim sramnim
delima li¢no ni na koji nacin nisu ucestvovali, da se zbog toga osec¢aju krivim
ili da se stide. On odgovara — ,,ne, to se ne moze zahtevati od drugih, ali se
moze 1 mora zahtevati od sebe samih, jer to pogoduje nasem duhovnom zdra-
vlju®“, kao i duhovnom zdravlju naroda kojem pripadamo. Dakle,

»-..nismo licno odgovorni za svoje pretke, ali ako verujemo u to da je narod
duhovna i moralna celina, da kroz vreme cuva svoj identitet, iako pokole-
nja umiru i druga dolaze umesto njih, onda je dobro verovati da pored li¢ne
odgovornosti postoji i kolektivna, to jest, odgovornost naroda kao konti-
nuirane celine“®.

Drugim re¢ima, da ne dobijamo u naslede samo blagodat vrlina svojih predaka,
ve¢ 1 teret tezine njihovih grehova.”® Moglo bi se re¢i da je ovakva odgovor-
nost — i individualna, jer je oseca svako za sebe, ali i kolektivna, jer se svaki
pojedinacni osecaj stida i krivice za nedela naSih predaka stapa u zajednicku
oblast odgovornosti naroda kao duhovne celine, od njegovog postanka pa do
danas. Rec¢ je o nekoj vrsti metafizicke krivice, kao svojevrsnog akta milosrda
i preduslova duhovnog spasenja.

,,Misliti na drugog, imati odgovornost za drugog, odgovornost i za zlo
drugog, dati zrtvu za drugog kao trijumf ljubavi — to je put u spasenje od zla.“**

! Videti vise: Kolakovski, L. (2001). Mini predavanja o maksi stvarima (prevod sa
poljskog). Beograd: Plato, 41.

2 Kolakovski, L. (2012). ,,Koliko izama treba oveku? (intervju). Fragmenta phi-
losophica I. Loznica: Karpos, 42.

% Sli¢no, Bon, G. le (1995). Psiholoski zakoni razvoja naroda (prevod sa francu-
skog). Novi Sad: Papirus — Trgokom, 15.

% Sijakovi¢, B. (2012). O patnji i paméenju — izabrani antropoloski eseji. Beograd:
Cigoja §tampa, 90.
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INTRODUCTION

Due to the scope of the topic named in the title, there is a need to specify
and limit the subject matter of the article at the very beginning. My aim will
not be to provide a detailed analysis of totalitarianism as a political notion or a
sociological phenomenon, but an examination of the situation a regular person
finds themselves in, who, caught in the current of events brought on by totali-
tarianism over which they have little to no control, is forced to adapt to life’s
circumstances. The purpose of this deliberation is to answer whether such a
person can be held responsible for criminal actions or pathological processes
that they did not participate in but anticipated and had knowledge of, or could
have had knowledge of, and, as a result of that knowledge, could have poten-
tially altered their actions. This article does not deal with the responsibility of
those who have committed criminal acts, either actively or by allowing them to
happen, in the name of a totalitarian ideology and the practice that implements
the given ideology. The article does not even deal with the responsibility of
state officials or public representatives who, behaving pursuant to the laws in
force at the time, even though they were undemocratic and socially damaging,
committed misdeeds. The answer to this question would delve into the issue of
the validity of existing laws, the resolution of which depends on whether the
rule of law is defined as mere legality or the constitution of liberty.!

As the scope of the article has been limited, I would like to pose the ques-
tion — can a person in the above-mentioned circumstances be held responsible
and, if they can, what type of responsibility is in question? In other words, will
their actions in the given historical circumstances be justified by the inevita-
bility of fortune or can they be declared responsible under certain conditions?
Generalizing in either direction can be dangerous. On one hand, freeing these
individuals from any responsibility in advance and a priory would necessi-
tate abolishing the principle of responsibility, as a final outcome denying the
appeal to conscience as a part of empathy, disavow it, annul the legitimacy
of its influence, and by doing so annul its moral credibility in distinguish-
ing between good and evil. Conversely, declaring them responsible without
exception, and legally responsible in particular, without accounting for the cir-
cumstances of their specific situation, would mean holding responsible even
those citizens who are not personally guilty of any specific actions. This would
be pure and “blind” objective responsibility which does not consider the indi-
vidual circumstances of a person, but only deals with an abstract righteousness
that is the goal in and of itself. This stance could support the argument for the

! For more details, see: Cavoski, K. (2005). Pravo kao umecée slobode — ogled o
vladavini prava. Belgrade: Sluzbeni glasnik, 153-162.
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collective responsibility of a people as a whole in a given state, which could
lead to, in an extreme interpretation, holding people that were born after the
period when the compromising events happened responsible.

PARTICULAR ASPECTS OF TOTALITARIANISM

Without going into the specifics of the notion of totalitarianism and the
manifestations of totalitarian movements, it should be stated that their common
characteristic is an organized, through the misuse of the monopoly of a states’
power implemented, and violently imposed collectivist ideological-political
matrix. Not only are all collectivist ideologies harmful, “as they represent an
arsenal of arguments of some type of group aggression,”” but the guarantor of
their execution in practice is the state apparatus of coercion. This can lead to
an unsupervised “idolatry of force™. In the wider sense, totalitarianism can be
applied to the governance of any institution, body, organization, or its parts,
however, in the true sense of the word, totalitarianism is linked with the state,
so in the name of notional accuracy, we can use “state totalitarianism”.

Certain authors believe that totalitarianism is an “invention” of the West
that marks almost all of its history, even though

“...it was precisely Greek philosophy that was the first to acknowledge the
right to existence and dignity to those different then oneself.”

I am closer to the position that, despite the fact that there are some
common characteristics of autocratic rulers that stretch from ancient times to
today, it could be argued that the totalitarian state is a modern phenomenon®,
that it is the newest form of autocracy, whose progeny and widely-known pat-
terns are fascism, national socialism and Stalinism.® Its roots are in the period
after the end of World War I, when Europe was hit by a strong antidemo-

2 Konrid, G. (2001). The Invisible Voice: Meditations on Jewish Themes (Serbian
translation). Novi Sad: Stylos, 10.

3 See: Bozovié, R. (2020). Geometrija misljenja. Belgrade: Cigoja, 83.

* Fini, M. (2007). Podanici. Belgrade: Centar za izu¢avanje tradicije Ukronija, 11.

> Some authors believe that Hobbes, as a supporter of a police state and state abso-
lutism, set the foundation for modern totalitarianism. For more on Hobbes’ political teach-
ings, see: Puri¢, M. (2010). Istorija politicke filozofije. Belgrade: Albatros plus, 272-297.

¢ Similarly, Mitrovi¢, D. (2010). Teorija drzave i prava. Belgrade: Dosije, 175,
176. For more details, see: Vajs, A. (1965). Razvitak civilizacije. Belgrade: Narodna knjiga,
403-421.

7 “Is it wrong to think that our century was a time of great insight about man and
great misconceptions about society?”, Sbutega rightly asks. See: Sbutega, B. (2009). Kuro-
savin nemir svijeta. Belgrade: Plavi jaha¢, 133, 134.
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cratic, pro-dictatorship wave of semi-totalitarian and totalitarian movements.®
Even then there were hints of, in the words of Herbert Marcuse, a new
political worldview which in the form of “heroic-folkish realism”. Within
its framework,

“...blood rises up against formal understanding, race against the rational pur-
suit of ends, honour against profit, bonds against the caprice that is called
‘freedom’, organic totality against individualistic dissolution, valour against
bourgeois security, politics against the primacy of the economy, state against
society, folk against the individual and the mass.™

19 some constants

Although totalitarian ideologies consistently change,
remain. In that sense,

“...a totalitarian state is an unhealthy and unnatural creation,”'' a

“..belligerent, limitless and all-encompassing state that offers security,

instead of personal activity — collective activity, and all of that is supported

by a militant understanding of democracy and the development of a combat-

ive spirit that is shaped by the incontestable leader.”"?

“In such a state, there is only one official ideology, only one massive
party, a secret police that keeps it all under control, complete control of mass
media by the party, the party’s monopoly over armed force and state control of

the economy.”"

It fully stifles the political freedoms and individual rights'* of its sub-
jects, as political freedom only exists when

“...individual members of a society are not purely subjected to a state’s
authority, but participate in the creation of its political will.”!?

Where no political freedom exists, there is no freedom in general,
because “natural freedom is protected from abuse by the power of law through
political freedom.”!¢

¥ Arendt, H. (2013). Totalitarianism, and the Social Sciences (Serbian translation).
Belgrade: Stampar Makarije, 16.

> Marcuse, H. (1977). Kultura i drustvo. Belgrade: BIGZ, 13.

19 This is noted by the great English novelist Orwell in his essay published in 1946.
See: Orwell, G. (2016). Inside the whale (Serbian translation). Belgrade: Lom, 127.

" Ibid.

12 Mitrovi¢, D. (2010). Teorija drzave i prava. Belgrade: Dosije, 175.

13 Ibid.

4 The common good replaces individual rights.

'S Huber, E. (1925). Recht und Rechtsverwirklichung, 2. Auflage, Verlag von Hel-
bing & Lichtenhahn, Basel, 185.
1 Ibid., 187.
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This leads to existential non-freedom'’, that is, the inability of spiritual
self-determination and autonomous reasoning and independent judgement,
which leads to the nullification of the dignity of personhood as a result.

Lately, it has been stressed that the newest form of totalitarianism is the
state ideology of militant Islamism that is backed by a network of terrorist
organizations.'® Without delving into the specifics, it should be stated that as
much as fascism (and its related forms) differs from historical authoritarian-
ism, so much does modern Islamic fundamentalism differ from fascism'® and
similar totalitarian movements. Consequently, they can be equated only with
the given caveat and the rest of the paper will not deal with this new form of
totalitarianism.

Before, it was stated that totalitarianism in the wider sense, as a form
of tyrannical governance®, is a universal phenomenon. It has existed in the
past, exists today and chances are that it will exist in the future, for as long as
there are people and states. This begs the questions, how is this possible and
why does it happen? The answer could be that tyranny happens because of the
existence of human evil in the world, human stupidity and non-freedom?! as
consistent events, a nearly unchangeable condition, that occasionally transpire
through the history of man and humankind.

History certainly demonstrates the continuous existence of evil.?* Kant
stated that if human actions were to be analysed on the global-historical scale,
it would be concluded that those actions were in large part driven by insan-
ity, childish vanity, malice and destructive tendencies. All of this would have
meaning only “if we assume that there is some secret purpose of nature for
this senseless course of human feats.”” I agree with the position that “evil is
in some form present in the entirety of human culture,”* and that it is clear

17 For more on existential freedom, see: Kaufmann, A. (1972). Rechtsphilosophie im
Wandel. Frankfurt am Main: Athendum Verlag, 324.

18 Similarly, Mitrovi¢, D. (2010). Teorija drzave i prava. Belgrade: Dosije, 177.

1 Similarly, Magris. “Fundamentalism is not a traditional occurrence, based in
the past, but is an exclusively modern phenomenon, characteristic of societies, that is, of
masses and globalizations, similarly like — to provide one example — fascism is a modern
totalitarian phenomenon, fully separate from historical authoritarianism.” See: Magris, C.
(2016). Al’ povijesti nije kraj — Etika, politika, svjetovnost. Zapresi¢: Fraktura, 263.

20 See, Snyder, T. (2018). O tiraniji. Belgrade: Dosije.

2l On the tendency of man towards non-freedom, see: Bojanovi¢, R. (2009).
Autentic¢na i neautenti¢na licnost. Beograd: Zavod za udzbenike, 69-90.

22 By this, I do not claim that the nature of humankind is evil, but that people com-
mit evil acts.

2 Arendt, H. (1991). Men in Dark Times (Serbian translation). Gornji Milanovac:
Decje novine, 103.

24 In relation, “there can also exist a culture of alogism, prejudice, intolerance, my-
thologised consciousness and moral perversion, a culture of self-destructive superstition,
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that we can never abolish it. Bogoljub Sijakovi¢ claims that this is so because
it belongs to us and we belong to it.>> Man lives “side by side with evil,” it
always “lurks” and sometimes it is “frighteningly active,” thus there is the
possibility that it will “present itself unexpectedly at any moment,”* as well as
in different forms. Human stupidity is attached to evil, as well as non-freedom.
No evil is “smart,” it is always immeasurably stupid, empty and banal; not
only because it does not serve to fulfil man’s creative forces and moral aspi-
rations, as it manifests as destruction and leads to oblivion, but also because
each ruination, “every extremism is devoid of reason.”” This breads spiritual
desolation and non-freedom.

All of this applies to totalitarianism, both as an ideology and as a patho-
logical form of governance of a state. It, as one of the collectivist forms of
structuring evil, suspends reason and arrests freedom. Not only does it leave
little room for deep spiritual comprehension and the expression of emotion,
but leads to the atrophy of humanness.

Here, it should be noted that as much as the claim that “every totalitar-
ian ideology annihilates humanity”?’ is true, it is equally as true that destroyed
humanity breeds totalitarian ideology and practice. As much as external
circumstances affect a person, so too does a person affect external circum-
stances. In other words, “nature and history are closely linked; nature itself is
historical.”*® Thus, Enzensberger notes that

“...the loss of reality and moral insanity do not enter a normal situation only
externally, are not inserted into minds only from above by highly qualified
producers of mediocrity, high priests of industry and technology,”

isolation and non-freedom. In other words, we could conclude that culture treats some-
thing that is good as well as something that is or will become evil in the same manner,”
thus states or process that would in truth be “non-culture” or “anti-culture” could also be
referred to as culture. Beljanski, S. (2011). Druga obala — ogledi o zlu kulture i kulturi
iskupljenja. Belgrade: Pescanik, 58.

2 Sijakovié, B. (2012). O patnji i paméenju — izabrani antropoloski eseji. Belgrade:
Cigoja $tampa, 69.

2 See: Magris, C. (2016). Al povijesti nije kraj — Etika, politika, svjetovnost.
ZapresSi¢: Fraktura, 262.

27 Ortega y Gasset, J. (2015). Struktura krize. Sremski Karlovci, Novi Sad: Izdavacka
kuéa Zorana Stojanovica, 179.

2 Orwell, G. (2016). Inside the whale (Serbian translation). Belgrade: Lom.

¥ Ki8, D. (2012). Gorki talog iskustva. Belgrade: Arhipelag, 260.

30 Weiszacker, C. F. von (1994). Ram i slika: “Evropa medu svetskim kulturama,
svetskim silama, na svetskom trzistu”. Covek Evrope (ed. Tomislav Gavri¢). Novi Sad: Pro-
metej, 68.
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they appear spontaneously and find fertile ground precisely in those environ-
ments in which most people live semi-conscious, mediocre lives,*! comfortably
snuggled into their “happy routine.” Stupidity and the banality of living
are the precondition for moral degradation® and it creates, certainly, fertile
grounds for the development of totalitarianism.**

Accordingly, there is not such a thing as “evil times” in and of them-
selves, as people are the ones who create them.

“An evil time, an evil system, evil structures are not founded by
themselves, but are founded and supported by individuals that actively par-
ticipate in evil, be it that they crate them as the authors or perpetuate them
as representatives.”

Thus,

“...we can justifiably speak of social evil in the sense of social conditions that
are suitable for forming and manifesting depraved people and depraved char-
acters. It is a thing of general experience that a settled and banal mechanism
easily leads people from the slightest weaknesses to despicable malice. Still,
the nature of evil is not social but personal...”3*

Regarding the interplay of external life circumstances and the internal
characteristics of man, the Italian author Magris stated:

“No being comes from the Moon. The world they live in is woven into
each person, be they the lonely misanthrope or the most sociable person of
all; that being lives in the world and at least partially absorbs the world into
its DNA, blends what consciously or unconsciously enters from reality. There
are no ideas, passions, habits, wants, fears or behaviours that are exclusively
and only ours; the truth is that, as scholastic philosophers had stated, every
individual is unknowable or, at least, contains something unknowable, but it
is also the truth that elusiveness is the wondering shadow of our heart inter-
twined with sociability.”’

31 In relation, “many small, improper habits represent a stale swamp for the human
soul if man confirms them internally and finds them to a be an inevitable evil which he can-
not fight.” Sahovskoj, J. (2015). Apokalipsa neznatnog greha. Belgrade: Cuvari, 6.

32 Enzensberger, H. M. (1994). Osrednjost i ludilo. Ogledi. Novi Sad: Svetovi, 160.

3 In relation, Danilo Ki$ claimed that the banal is immoral, “equally immoral if it
stems from a lack of knowledge as when and especially when it stems from cowardice.”
Kis, D. (2012). Gorki talog iskustva. Belgrade: Arhipelag, 63.

3 Also, Besancon, A. (1999). Zla kob stoleca. Cacak: Gradac, 27.

3 35 Sijakovié, B. (2012). O patnji i paméenju — izabrani antropoloski eseji. Belgrade:
Cigoja Stampa, 86.

36 [bid., 89.

37 Magris, C. (2016). Al’ povijesti nije kraj — Etika, politika, svjetovnost. Zapresic:
Fraktura, 263
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Precisely in that interplay and mixing of the internal dispositions of
people and specific external circumstances can totalitarianism appear in a cer-
tain society and a particular moment in history.

There are a few more reasons that explain why totalitarianism is so
entrenched in human history. The Polish philosopher Leszek Ko/akowski notes
that “totalitarianism is not necessarily opposed to human needs.”*® He stressed
that “people need freedom, but also need security.” Between freedom and secu-
rity, however, there can be disparity and even conflict. It is true that freedom
often entails personal insecurity, as it is related to continual personal choices
that require engagement and entail responsibility. And it is not easy to live
under an eternal burden of responsibility and, in that sense, be a free person.
From experience, we know how few self-reliant and free thinking people that
will not toe the line exist, that will not join this or that group or party but
insist on firmly standing on their own two feet and independently fight through
life.** With “the average persons, the motivation for security is stronger than
the need for independence and creativity”*' This is the reason even tyranny, as
the extreme ideological form of collective psychosis, can be loved,* because,
in the words of Cioran, man prefers to wither in the fear of collective secu-
rity, “than the face dread he feels before the demand to be a free person.”*
The issue lies in the fact that totalitarianism provides its subordinates with
artificial psychological security and the illusion of freedom, its false represen-
tation, while it inevitably leads to complete personal slavery.* The final failure
in that context comes “after the slow decay of human consciousness inside
the political body,” Maritain stated, taught by the events that preceded World
War I1.* This “slow decay of human consciousness” culminated in the time of
Nazism, which proclaimed an irrevocable and all-encompassing “ideological

38 Kofakowski, L. (2012). Koliko izama treba ¢oveku? (interview). Fragmenta phil-
osophica I. Loznica: Karpos, 167.

¥ Ibid, 169.

40 Eriksen, T. B. (2014). Nice i moderna. Loznica: Karpos, 193.

4 Bojanovi¢, R. (2009). Autenticna i neautenticna licnost. Beograd: Zavod za
udzbenike, 78.

42 In relation, “agreement with Stalinist theory and practice is not only, or primar-
ily, the consequence of common fear or the need of a man to protect himself from mis-
ery or physical destruction, but stems from the need for internal harmony and happiness.”
Czestaw, M. (1985). Zarobljeni um. Belgrade: BIGZ, 254.

# Cioran, E. (2009). Istorija i utopija. Catak: Gradac, 50.

4 Similarly, Camus, A. (2021). The Rebel (Serbian translation). Belgrade: Kontrast.
He claims that “slavery is the true passion of the twentieth century,” 271.

# See: Maritain, J. (1992). Covjek i drzava. Zagreb: Globus / Skolska knjiga, 78.
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dissolution of empathy.”® In the final phase of national-socialist rule, the
insanity, in the perfidious guise of Weltanschaung®’, fully replaced reality,
which resulted in a final “catastrophe of freedom™* and “complete sacrifice of
the individual™®. Another reason for the historical existence of totalitarianism
is its perfidy and secrecy, which hides and obfuscates its true nature. Namely,
totalitarianism does not occur swiftly and out of nowhere in full force and
without its outward manifestations, but develops gradually, only for it to show
its true colours at the end, when it can no longer be contained. In that sense,
Hannah Arendt notes that “it should not be forgotten that terror, as a form of
government of a regime, becomes obvious only at the last stage, and this stage
is necessarily preceded by many phases in which it needs to be ideologically
justified.”® Thus ideology has the task to convince many, if not the majority,
of its righteousness, before terror can be fully implemented.’! Gyorgy Konrdd
stated that the cause of the crimes of totalitarianism “should not be sought in
the evil that dwells at the bottom of the human heart, but in the tongue, the
rhetoric that led to the general stupefying of people.”? It is possible that the
aim of totalitarian indoctrination is not the creation of beliefs, but “the destruc-
tion of the capability to even create beliefs.”*® Starting from the fact that the
crimes of the 20th century were often committed in the name of a collectivist
totalitarian ideology, Camus noted that “once crime was as solitary as an act of
protest, now it is as universal as science.”*

Thus, totalitarian ideology strives to abolish crime by making it benign
and forgivable, but also by presenting it as justified and preferable, as it serves

4 Konrdd, G. (2001). The Invisible Voice: Meditations on Jewish Themes (Serbian
translation). Novi Sad: Stylos, 101.

47 For more details, see: Riithers, B., Fischer, C. (2010). Rechtstheorie, 5. Auflage.
Munich: Verlag C. H. Beck, 361-377.

4 For more details, see: Safranski, R. (2005). Zlo i drama slobode. Belgrade: Of-
ficial Gazette of Serbia and Montenegro, 183—198.

4 Marcuse, H. (1987). Um i revolucija. Sarajevo: Veselin Masle$a / Svjetlost, 346.

50 Czestaw Mitosz believes that authoritarian social orders differ among themselves
precisely based on the degree of coercion or manipulation they employ. “While late, mod-
ern capitalism personifies the most typical example of the manipulative technique of gov-
ernance in history, Stalinism, along with Nazism, personifies the hitherto most radical form
of dominance of terror over manipulation.” See: Czestaw, M. (1985). Zarobljeni um. Bel-
grade: BIGZ, 257.

St Arendt, H. (2014). Denken ohne Geldinder — Texte und Briefe, 7. Auflage. Munich:
Piper Verlag, 151.

52 Konrid, G. (2001). Op. cit., 134.

53 Arendt, H. (2006). From Svendsen, L. (2006). Filozofija zla. Belgrade: Geopoe-
tika, 144.

3 Camus, A. (2021). The Rebel (Serbian translation). Belgrade: Kontrast, 11.
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a “higher” cause. Additionally, it is not the biggest paradox that all forms of
totalitarianism appeal to the notions of “good” and a bright future, which
would supposedly stem from it, but that they proclaim in celebration that for
all of that we owe our gratitude to the immeasurable generosity and humanity
of the main protagonists of totalitarianism.*® Their manner of inflicting evil “in
the name of some good and under the guise of morality” Besancon qualifies as
the epitome of the “demonic”” in people.

There is another reason for the longevity of totalitarian ideas. This
reason is specifically paradoxical, equally as irrational as the ideology that
totalitarianism rests on is, and that is — precisely because it cannot be achieved,
because totalitarianism is doomed to defeat. The paradox rests in the fact that
those “drunk on its ideas do not take it as definitive defeat, but a temporary
setback, a failure.”® This kind of sadomasochistic mechanism, which certainly
deserves a psychological analysis, could be explained, but not justified, by a
psychoanalytic deep-psychological statement that “the activities of man stem
from depths that are unavailable to him” and concerning which most people
cannot exert influence or can influence with great difficulty.

Finally, a possible reason for the consistency of totalitarianism in recent
history could be sought in the arrogance and hubris of modern man, his
uncritical expansionist need, both inwardly and outwardly, which significantly
changes the configuration of his hitherto psychological structure. The new
expansionist and changed psychological disposition of modern man precisely
corresponds with his pathological aspiration for the totality of the notion of a
state.®® The internal hypertrophy births the other — the external.

CROW PSYCHOLOGY

It is a fact that totalitarian ideologies, movements and forms of states’
reign of terror have persevered until today. Additionally, predictions that these
occurrences may be eliminated in the near future are very pessimistic.

3 “Inhumanities were often committed in the name of humanity and humanness.”
Schneider, P. (1969). NS-Verbrechen und Verjahrung. Festschrift fiir Oscar Adolf Germann
zum 80. Geburtstag. Bern: Verlag Stampfli&Cie AG, 206.

% Similarly, Kopi¢, M. (2013). Tortura nadom. Otkucaji drugoga. Belgrade:
Sluzbeni glasnik, 194.

57 Besancon, A. (1999). Zla kob stoleéa. Cagak: Gradac, 28.

8 Kopi¢, M. (2013). Op. cit., 193.

% See: Luderssen, K. (1995). Abschaffen des Strafens?. Frankfurt am Main: Suhr-
kamp Verlag, 74.

¢ Similarly, Jung, C. G. (1984). Psiholoske rasprave. Novi Sad: Matica srpska, 176.
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In the rest of the paper, we will examine the specific phenomenon that
is an inevitable companion of totalitarianism and which is called in scholarly
literature crowd psychology. Although there have been authors that disputed
the independence of this phenomena and denied the possibility that “crowds”
can have their own consciousness and the resulting “collective awareness™!,
most still agree that the average man succumbs to specific psychological rules
when in a group. These rules influence a person so that their relationship with
the world and perception of reality takes on the characteristics common to the
other members of the same group, which make up a part of their “collective
psychology,” i.e., “crowd psychology.”

It is a fact that “totalitarian regimes, while in power, and totalitarian lead-
ers, while alive, rely on crowds and rule through the support from crowds,®
until the very end.”®® With the purpose of maintaining its combat readiness,
all “totalitarian states” are directed towards the base passions of the crowds
they rule.* The question arises — what are crowds and what is its psychology?
The phenomenon of crowds is well understood for life experience. Before all,
its illogical reasoning and half-conscious or unconscious acting, that absorbs
and negates the logic of reasoning and conscious acting of the individuals
that make up the crowd.® In his book “The Age of the Crowd”, the French
sociologist Serge Moscovici delved into the specifics of this phenomenon in a
masterful way, thus, the rest of the discourse will be founded on his opinion.
He notes that “every time individuals gather, we see a crowd at its origin and
expansion. They intertwine, there’s churning and transformation. They gain a
common nature that strangles their own, they get imposed a collective will that
silences their personal one. This pressure presents a real danger and many feel
like they have been swallowed.”®® This sensation of submersion of an indi-
vidual into the crowd to whose influence they are exposed was also written
about by the French author Guy de Maupassant, “The traits of each individual

! For example, Burns, D. (1993). Politicki ideli. Ni$: Gradina, 244, 245.

62 Canetti claims that “when the First World War began, the entire German people
became one open crowd ... Those first days of August 1914 were, however, simultaneously
the beginning of national-socialism.” Canetti, E. (2010). Mo¢ i masa. Novi Sad: Mediterran
publishing, 194.

% Arendt, H. (2013). Totalitarianism, and the Social Sciences (Serbian translation).
Belgrade: Stampar Makarije, 11.

% Also Fechner, E. (1962). Rechtsphilosophie, 2. Auflage, Tiibingen: Mohr Siebeck,
269

% The French author Gustave Flaubert, in his work the Plague in Florence, states
that a man of a crowd acts “man sentenced to death that gets drunk before the sentence.”
See: Flaubert, G. (2015). Bibliomanija — rane i pozne pric¢e.Belgrade: Bukefal, 26.

% Moscovici, S. (1997). The Age of the Crowd I (Serbian translation). Belgrade:
Biblioteka XX vek, 30, 31.
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man, the creativity of the mind, the freedom of choice, wise reasoning, and
even discernment, mostly evaporate as soon as that man finds himself within a
multitude of people.”®” As a consequence of a person’s submerging in a crowd,
there is an “equalling of intelligence, a paralysis of initiatives, a colonization
of an individual’s spirit by the spirit of the collective.”®® Finding themselves a
participant of a crowd, an individual inevitably experiences a deep transforma-
tion of their personality. “Without always being aware, he becomes someone
else.” Incorrectly believing that he is “a cause of something of which he is
only the consequence, a voice of something of which he is only an echo,” an
individual gradually loses their identity “through his I, speaks We.”®

The industrial revolution and the emergence of large cities were a fertile
ground for the creation of the man and the spread of the stated phenomenon.
This new man becomes a tiny, anonymous particle, a casting of the envi-
sioned and desirable model of a man, whose presentation become uniform and
thoughts and feelings standardized.” People become castings of spirit in uni-
form moulds that match the enforced standard. “The standardization of the way
of thinking and acting reaches national or even continental scale.””! The new
age is indubitably a time of irrational, unreasonable and suggestible crowds
that expel the rational, reasonable and sensible individual from the social
forum. Heidegger calls it the age of the “abandonment” of the inner being of
man, its rejection into the past.”> Numerous totalitarian regimes that existed
in the 20th century (and appear to be becoming the norm of the 21st) confirm
this. A society dominated by free-thinking, dignified, self-reliant and engaged
individuals is not fertile ground for the emergence and application of totalitar-
ian ideas. Conversely, groups of automatized, uniform, spiritually depleted and
morally indifferent individuals are the jet fuel that feeds these ideas and move-
ments. Further, without their existence, totalitarianism is not possible.

7 Cited from, Moscovici, S. (1997). The Age of the Crowd I (Serbian translation).
Belgrade: Biblioteka XX vek, 31.

% Ibid., 32.

% Ibid., 33, 35.

0 Nietzsche warned of this in many of his works. For example, see: Nietzsche, F.
(1998). The Wanderer and His Shadow (Serbian translation). Belgrade: Paideia, 106.

"I Moscovici, S. (1997). Op. cit., 41.

72 See: Weischedel, W. (2011). Die philosophische Hintertreppe. Munich: Deutscher
Taschenbuch Verlag, 309.
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The responsibility of a “man of the crowd”

Keeping in mind all that has been said until know, the question of the
responsibility of a “man of the crowd” imposes itself. Specifically, the respon-
sibility of a person that did not commit crimes in the name of and for the
benefit of the totalitarian government that they belonged to or indirectly
served. The criminal responsibility of the others is clear and indisputable.
We are interested in the potential responsibility of those that were subjugated
by the totalitarian regime of their own state but were not an integral part or
served it. Can we even discuss responsibility in such a case? If so, what kind?
This question will be examined via the example of Nazi Germany, as the most
radical example. However, the conclusions drawn here cannot be fully trans-
planted to other totalitarian states, their regimes and citizens. Despite common
characteristics, every totalitarianism has certain specificities that make it dis-
tinct. The specificity of German national-socialism is that by “singing hymns
to the crowds” it managed to, in a degenerate manner, lead its own people to a
unique “pre-rational, natural state.””

The foundation of this analysis will be a text by professor and author
Bernhard Schlink that is dedicated to issue of collective guilt of the German
people for crimes and events in Germany between 1933 and 1945. In this text,
Schlink succinctly and precisely determined the layers of guilt of the German
people in the given period. Motivated by the, often empassioned and inappro-
priate, discussion in the German public at the time regarding their collective
guilt, by using a precise calculation, Schlink comes to the somewhat ironic
conclusion that “in 2025 there will be no single German alive anymore, who
could be guilty, in the legal sense, of what took place before May 9, 1945.”

Pursuant to this calculation, Germans could supposedly wait, while doing
nothing at all, for the guilt to expire only because of their later birth.”* But can
guilt be the subject of a mathematical equation? It definitely cannot, Schlink
answers. This was his attempt to animate the German public, to make them
think, to do away with stereotypical answers and question ossified beliefs, as
well as make an appeal to conscience.

At the start of his discussion he teaches the public about guilt in the legal
sense and notes that

“...in the legal sense, only an individual can be guilty and only for his own
behaviour. In case he does not execute the act but is an accomplice, he is
guilty for his own incitement or the help he gave. Law does not permit that

> Marcuse, H. (1987). Um i revolucija. Sarajevo: Veselin Maslesa / Svjetlost, 345,

346.
7 Slink, B. (2013). Kolektivna krivica. Na granici — eseji. Belgrade: Plato, 5.
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a conclusion regarding the guilt of one man be made based on the guilt of
another: guilt is not transmitted horizontally, between the members of one
generation, or vertically, from one generation to the next. Collective guilt,
within which framework all members of a collective are guilty because some
of them are, is incompatible with the legal notion of guilt.””

In other words, guilt in criminal law is of a personal nature or not
guilt at all.

Applying this to the specific scope of potential guilt of his people,
Schlink concludes that

“...as guilty, besides those that committed crimes or were involved in them,
can also be identified those that did not resist or express disagreement,
although they were in the position to do so.” The basis of such a position is
the acceptance of the norm that demands not only for crime not to be com-
mitted or participated in, but to be resisted or disagreed with.”””

Although this first segment of guilt is indisputable, the second one can,
at the very least, cause discussion and require specification. Schlink is cogni-
zant of this and stresses that not every German bears this second type of guilt,
that he does not advocate a type of collective responsibility, but that he insists
on honouring the norm that every person has the duty to provide resistance and
expresses disagreement to crimes, to distance themselves, not only for them-
selves and internally, but to manifest it appropriately in the outside world. In
this sense, the burden of guilt can only be given to those that could act in
accordance with this imperative norm’ but did nothing. This inaction Crépon
calls the “murderous silence.”” Yet, it would appear that even this explana-
tion by Schlink is not completely satisfactory, that the author did not finish
the though, that he considered it is understood and requires no further elucida-
tion. Thus, it would be worthwhile to specify it. In that context, a responsible
person is only the one that did nothing and had the ability, under the condition
that those actions could change the course events and guide them in another

75 $Slink, B. (2013). Kolektivna krivica. Na granici — eseji. Belgrade: Plato, 6.

" In relation, if this indifference to life, this lack of sensitivity regarding the needs
and interest of others, takes on a chronic character and mass application, the life of a hu-
man as the foundation of humanity will end. Fromm believed that, in such cases, there is no
more hope for the affirmation of the principle of good in man and the world, that the hard-
ening of the heart and feelings of people inevitably lead to the end of “life” and humanity
as a whole. Fromm, E. (2016). Die Seele des Menschen — Ilhre Fdihigkeit zum Guten und
zum Bésen. Nordlingen: C. H. Beck, 198.

77 Slink, B. (2013). Op. cit., 6.

8 Ibid., 6.

7 See: Crépon, M. (2019). On Murderous Silence (Serbian translation), Plavi Krug,
Belgrade.
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direction. Otherwise, if the specific event could not be influenced in the least
and undertaking any actions could risk the life and safety of a person of their
family, there can be no discussion of their criminal or legal responsibility in
general. The German author Heinrich Boll claims that in these case there is no
moral guilt either, but only a distant metaphysical guilt, the guilt of every con-
temporary, that he “did not offer himself up to the fate as a victim,” that “he
lived”, that he lacked the “the courage, heart and insanity to fight against fate,”
although he was doomed to defeat.’ It appears as if Boll refers to the famous
statement by the German poet Holderlin, “To be gentle in good times, that is
likely fine, but to be gentle in bad times, it is ugly as it is cowardly.”®!

Schlink discusses another aspect of guilt. It depends on the stance regard-
ing crimes in which a person did not participate either directly or indirectly,
either by actions or by omission. In relation to this, “in the crimes commit-
ted before 1945, there were not only actors, inciters, enablers, but also those
that did not provide resistance or dissent, although they were able.” There
were also those that did not exclude criminals or those that were involved in
the crimes in various manners from “collective solidarity”, they did not dis-
tance themselves, did not denounce them, or accuse them of the actions the
actions they did. The principle is as follows: by not denouncing the crimes
of our countrymen, by their explicit or tacit justification, we concede to be
grouped with them and for others to group us together, we “include ourselves
in others’ guilt” for the acts committed, and, thus, create our own.*> Author
Thomas Mann continually warned a segment of the German people of this
type of guilt for the duration of World War Two. He pointed to the mentioned
practice of arrogantly submitting to the insanity of national-socialism, which
took root even in intellectual circles, particularly during the early years of the
War. In May of 1942, he addresses his countrymen over radio from abroad:
“That miserably decadence that its educated people gave into when in 1933
there was change and national-socialism came to rule the country cannot be so
easily forgotten. To believe that those contemptibles were called to bring you
national dignity and honour; to not see that their rule from the early days meant
war, catastrophe and doom, and nothing else; with enlightened perversion
to support unfettered criminality as something that rejuvenates the national
being — such immeasurable foolishness is impermissible, such inebriations is

8 See: Boll, H. (2008). Cena pomirenja. Belgrade: “Heinrich Boll Foundation”,
19-22.
81 From, Bloch, E. (1979). Politicka mjerenja. Sarajevo: Svjetlost, 286.

82 For more, see: Slink, B. (2013). Kolektivna krivica. Na granici — eseji. Belgrade:
Plato, 6.
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punishable...”® In this example, Thomas Mann indubitably calls for moral
guilt. Some are of the opinion that even those that did indirectly participate in
justifying crimes in such a way may be, exceptionally, held to the burden of
guilt. This would not be moral guilt, but another of its forms. It would appear
that the German philosopher Wilhelm Windelband spoke of this in 1924, sens-
ing that it is necessary to additionally appeal to the conscious of the people
in those uncertain times. He warned that “for a mature, cultured man, there is
not only moral, but logical and esthetical conscious.” This consciousness tells
whether a person is walking the desired path in the process of their thinking
and feeling. If they stray from the acceptable and desirable path, it is expected
that they will make themselves responsible, but not only for their desires and
actions, but also opinions and feelings.®

Accordingly, in Schlink’s opinion, “Germans could become, even if
until 1945 they were not guilty as the actors or accomplices of crimes, guilty
because they did not later denounce the actors and those involved.”® However,
when the states this, Schlink does not only refer to the subject guilt of contem-
poraries, but also to the potential guilt of future generations. Regarding this, it
is clear that “legal norms allow the following generations to, at least in con-
nections to the crimes of national-socialism, walk into the future unburdened
by guilt.”®® However, as it concerns the above-mentioned guilt of future gener-
ations, which enters into the domain of their personal ethics, the situation may
be different. According to his opinion, every person born after the war has the
right to decide whether they will define their personal identity based on history
or whether they will go into the future completely free of its weight. Yet, if
they choose the “identity seeped in history, or if other nations hold them within
the bounds of that identity,” they will need to face the guilt of previous genera-
tions. The guilt of one generation does not disappear with the history where it
lays, but is “preserved in history” and “by it remains living in future.”®” Those
that face the guilt of their ancestors and accept the burden, as a result will feel
“affront and uncertainty, nausea and shame,”*® stresses Schlink.

8 Mann, T. (2007). Listen, Germany! (Serbian translation). Vrsac: KOV, 78.
84 Windelband, W. (2002). Sta je filozofija i drugi spisi. Belgrade: Plato, 50

85 §link, B. (2013). Kolektivna krivica. Na granici — eseji. Belgrade: Plato, 5.
8 Ibid., 19.

87 Ibid., 19, 20.

88 Ibid., 7.
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CONCLUSION

Although no person can force another to face the history of their people
and the country they belong to, including their guilt, it could still be argued
that collective heritage exists as a psychological-spiritual phenomenon that,
whether we wish it to or not, inevitably effects every individual. In that sense,
nobody could fully relinquish the burden of the past, to permanently and
with finality cut all ties to the past that they belong to, even when they wish
to denounce it and turn their back. Walter Benjamin once stated that “each
moment of the world’s history accuses and is accusatory.”® I would agree.
After all, people are prone to identify with the community they belong to only
when referring to their glorious past. However, when responsibility needs to be
taken for the infamous aspects of their history, the situation changes. It should
be self-evident that the person that accepts the tradition of a community’s vir-
tues should also be the “inheritor of the actions of its sins;” because “virtues
are born in battle with sin, they are never independent, pure.”

That a person does not have much choice on whether they wish to
accept their past and the collective heritage of their ancestors is the opinion of
Leszek Kotakowski. He finds that it is completely natural that a person identi-
fies with their collective, that they feel that the fate of the collective is also
theirs. This is because “in our eyes, that collective is a certain moral body,
something precious,” and that is why we believe in a “common destiny” that
we share with its members and feel “a natural solidarity” that binds us. Thus,
it is “normal to feel a sense of participation in what the collective had done
or does,” be it good or evil.”! Kotakowski further claims that every European
nation has shameful events from the past that they would like to forget, thus
he asks whether we can demand of people that did not, in any form, personally
participate in those shameful acts to feel guilt or shame. He responds — “no,
this cannot be demanded of others, but it can and must be demanded of oneself,
because it is beneficial for our spiritual health,” as well as the spiritual health
of the people we belong to. Consequently, “we are not personally responsibly
for our ancestors, but if we believe that a people are a spiritual and moral
whole, that it preserves its identity through time, despite generations dying and
others replacing them, then it is good to believe that besides personal there is
also collective responsibility, that is, the responsibility of a people as a con-

% Benjamin, W. (2017). Andeo istorije. Belgrade: SluZbeni glasnik, 12.
% Konrdd, G. (2001). The Invisible Voice: Meditations on Jewish Themes (Ser-
bian translation). Novi Sad: Stylos, 76.

! For more, see: Kotakowski, L. (2001). Mini predavanja o maksi stvarima (Serbian
translation), Plato, Belgrade, 41.
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tinuous whole.”? In other words, we do not inherit only the gifts of virtue of
our ancestors, but also the weight of their guilt.”® It could be said that this type
of responsibility is both individual, as each person feels it for themselves, but
also collective, as each individual feeling of shame or guilt for the misdeeds of
our ancestors converges into the shared responsibility of a people as a spiritual
whole, from its inception to today. We are dealing with a type of metaphysical
guilt, as a kind of act of mercy and a precondition for spiritual salvation. “To
think of another, to take responsibility for another, responsibility for the evil
of another, to sacrifice for another as a triumph of love — that is the road to
salvation from any evil.”**

BIBLIOGRAPHY

Arendt, H. (1991). Men in Dark Times (Serbian translation). Gornji Milanovac: Decje
novine, 103.

Arendt, H. (2013). Totalitarianism, and the Social Sciences (Serbian translation). Bel-
grade: Stampar Makarije, 16.

Arendt, H. (2014). Denken ohne Geldinder — Texte und Briefe, 7. Auflage, Munich: Pip-
er Verlag, 151.

Beljanski, S. (2011). Druga obala — ogledi o zlu kulture i kulturi iskupljenja. Belgrade:
Pescanik, 58.

Benjamin, W. (2017). Andeo istorije. Belgrade: Sluzbeni glasnik, 12.

Besancon, A. (1999). Zla kob stole¢a. Calak: Gradac, 27.

Bloch, E. (1979). Politicka mjerenja. Sarajevo: Svjetlost, 286.

Bojanovic¢, R. (2009). Autenticna i neautenticna licnost. Beograd: Zavod za udzbenike,
69-90.

Boll, H. (2008). Cena pomirenja. Belgrade: “Heinrich Boll Foundation”, 19-22.

Bozovié, R. (2020). Geometrija misljenja. Belgrade: Cigoja, 83.

Burns, D. (1993). Politicki ideli. Nis: Gradina, 244-245.

Camus, A. (2021). The Rebel (Serbian translation). Belgrade: Kontrast, 270, 271.

Canetti, E. (2010). Mo¢ i masa. Novi Sad: Mediterran publishing, 194.

Cavoski, K. (2005). Pravo umece i slobode — ogled o vladavini prava. Belgrade:
Sluzbeni glasnik, 153-162.

Cioran, E. (2009). Istorija i utopija. Ca&ak: Gradac, 50.

%2 For more, see: Kotakowski, L. (2001). Mini predavanja o maksi stvarima (Serbian
translation), Plato, Belgrade, 42.

% Similarly, Le Bon, G. (1995). Psiholoski zakoni razvoja naroda. Novi Sad: Pa-
pirus / Trgokom, 15.

% Sijakovié, B. (2012). O patnji i paméenju — izabrani antropoloski eseji. Belgrade:
Cigoja §tampa, 90.

1001



Glasnik of the Bar Association of Vojvodina, Issue 3/2022.

Crépon, M. (2019). On Murderous Silence (Serbian translation). Belgrade: Plavi Krug.

Czestaw, M. (1985). Zarobljeni um. Belgrade: BIGZ, 254.

DPuri¢, M. (2010). Istorija politicke filozofije. Belgrade: Albatros plus, 272-297.

Enzensberger, H. M. (1994). Osrednjost i ludilo. Ogledi. Novi Sad: Svetovi, 160.

Eriksen, T. B. (2014). Nice i moderna. Loznica: Karpos, 193.

Eugen Huber, E. (1925). Recht und Rechtsverwirklichung, 2. Auflage. Basel: Verlag von
Helbing & Lichtenhahn, 185.

Fechner, E. (1962). Rechtsphilosophie, 2. Auflage, Tiibingen: Mohr Siebeck, 269.

Fini, M. (2007). Podanici. Belgrade: Centar za izucavanje tradicije Ukronija, 11.

Flaubert, G. (2015). Bibliomanija — rane i pozne price.Belgrade: Bukefal, 26.

Fromm, E. (2016). Die Seele des Menschen — Ihre Fdihigkeit zum Guten und zum Bés-
en. Nordlingen: C. H. Beck, 198.

Jung, C. G. (1984). Psiholoske rasprave. Novi Sad: Matica srpska, 176.

Kaufmann, A. (1972). Rechtsphilosophie im Wandel. Frankfurt am Main: Athendum
Verlag, 324.

Kis, D. (2012). Gorki malog iskustva. Belgrade: Arhipelag, 260.

Kofakowski, L. (2001). Mini predavanja o maksi stvarima. Belgrade: Plato, 41.

Kofakowski, L. (2012). Koliko izama treba ¢oveku? (interview). Fragmenta philosoph-
ica I. Loznica: Karpos, 167.

Konrid, G. (2001). The Invisible Voice: Meditations on Jewish Themes (Serbian trans-
lation). Novi Sad: Stylos, 10.

Kopi¢, Mario. (2013). “Tortura nadom,” Otkucaji drugoga, Sluzbeni glasnik, Belgrade,
194.

Le Bon, G. (1995). Psiholoski zakoni razvoja naroda. Novi Sad: Papirus / Trgokom, 15.

Liderssen, K. (1995). Abschaffen des Strafens?. Frankfurt am Main: Suhrkamp Verlag,
74.

Magris, C. (2016). Al’ povijesti nije kraj — Etika, politika, svjetovnost. Zapresi¢: Frak-
tura, 263.

Mann, T. (2007). Listen, Germany! (Serbian translation). Vrsac: KOV, 78.

Marcuse, H. (1977). Kultura i drustvo. Belgrade: BIGZ, 346.

Marcuse, H. (1987). Um i revolucija. Sarajevo: Veselin Maslesa / Svjetlost, 346.

Maritain, J. (1992). Covjek i drzava. Zagreb: Globus / Skolska knjiga, 78.

Mitrovi¢, D. (2010). Teorija drzave i prava. Belgrade: Dosije, 175-176.

Moscovici, S. (1997). The Age of the Crowd I (Serbian translation). Belgrade: Bibli-
oteka XX vek, 30, 31.

Nietzsche, F. (1998). The Wanderer and His Shadow (Serbian translation). Belgrade:
Paideia, 106.

Ortega y Gasset, J. (2015). Struktura krize. Sremski Karlovci, Novi Sad: Izdavacka
kuca Zorana Stojanoviéa, 179.

Orwell, G. (2016). Inside the whale (Serbian translation). Belgrade: Lom, 127.

Riithers, B., Fischer, C. (2010). Rechtstheorie, 5. Auflage. Munich: Verlag C. H. Beck,
361-377.

1002



D. Draki¢, Totalitarianism, crowd psychology and collective responsibility, pp. 984—1003.

Safranski, R. (2005). Zlo i drama slobode. Belgrade: Official Gazette of Serbia and
Montenegro, 183—198.

Sbutega, B. (2009). Kurosavin nemir svijeta. Belgrade: Plavi jaha¢, 133—134.

Schneider, P. (1969). “NS-Verbrechen und Verjahrung,” Festschrift fiir Oscar Adolf
Germann zum 80. Geburtstag. Bern: Verlag Stampfli&Cie AG, 206.

Snyder, T. (2018). O tiraniji. Belgrade: Dosije.

Svendsen, L. (2006). Filozofija zla. Belgrade: Geopoetika, 144.

Sahovskoj, J. (2015). Apokalipsa neznatnog greha. Belgrade: Cuvari, 6.

Sijakovi¢, B. (2012). O patnji i pamcenju — izabrani antropoloski eseji. Belgrade:
Cigoja stampa.

Slink, B. (2013). Kolektivna krivica. Na granici — eseji. Belgrade: Plato, 5.

Vajs, A. (1965). Razvitak civilizacije. Belgrade: Narodna knjiga, 403—421.

Weischedel, W. (2011). Die philosophische Hintertreppe. Munich: Deutscher Taschen-
buch Verlag, 309.

Weiszacker, C F. von (1994). Ram i slika: “Evropa medu svetskim kulturama, svetskim
silama, na svetskom trzistu.” Covek Evrope (ed. Tomislav Gavri¢). Novi Sad:
Prometej, 68

Windelband, W. (2002). Sta je filozofija i drugi spisi. Belgrade: Plato, 50.

1003



Glasnik Advokatske komore Vojvodine, br. 3/2022.

CAJIPXAJ

In memoriam. [Ipo¢. np Jakos Panuiuh / 1005-1006
OpabpaHna mpakca y o0J1acTu
KpUBHYHE 3aIITUTE )XUBOTHE cpeanne / 1007-1022

Cenrentie n3 npakce Juctumimackor cyna AKB /
1023-1031

CaomnmTeme ca CeTHUIE YIIPaBHOT 0100pa oIpiKaHe
1.7.2022. roqure / 1032—-1037

CaomniTeme ca CeHUIE YIIPaBHOT 0100pa OJipiKaHe
2.9.2022. ronune / 1037-1046
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In memoriam
Mpod. np JAKOB PAJULINH
(1931-2022)

VY beorpany je 7. oktobpa 2022. rommHe mpemuHyo mpod. np Jaxos
Pagnmmh, yHuBep3uTeTCKH mpodecop y MEH3Hju, MO3HaT Ho mpodecypH
OOMTaIMOHOT TIpaBa U 1O 00TaTOM HAayYHOM pajy W3 00JacTH MEITUIIMHCKOT
npaBa, mo3HatoM y CpOuju U peruoHy.

Pohen je 30. 12. 1931. ronune y Jlukonpu xon Kpynma. [ummomMupao
je u moxropupao Ha [IpaBHOM (hakynrety y beorpamy. [locne mummomuparma
panmuo je Hajupe kKao acucteHT MHctuTyTa 3a ynopenHo mpaBo y beorpamy,
a motoM ox 1962. rogune kao mnpodecop [IpaBHO-eKOHOMCKOT (hakyaTeTa y
Humy u [IpaBror ¢akynrera y Kparyjesuy. Ox 1974. roguHe na 1o meH3u-
onucama 1997. ronune O6UO je y JOMYyHCKOM pagHoOM oaHocy y Llentpy 3a
IpaBHA UCTpaxkuBama MHCTUTYyTa ApymITBeHUX Hayka y beorpamy y cBOjCTBY
HAy4YHOT CaBETHHKAa. AyTOp je Benukor Opoja MoHorpadCckux pamoBa, ynde-
HUKa, YJlaHaKa, SHIIMKOMEANjCKUX OJpeIHUIIa, U Mpukaza. Kao pykoBoaumal
BHIIIE MMpOjeKara, 3ajelHO ca capaaHuiuma LleHTpa 3a mpaBHa HCTpaKMBamba,
J1a0 je HapOUUTH JOTPUHOC Y HAyYHOM paxy Ha IO0JbY MEAMIIMHCKOT IpaBa, y
KOM JIOMEHY Cy €BHJICHTHH I-ETOBH M3y3€THH PE3yNITaTd, HE CaMO Kao 3a4eT-
HHUKa HOBE Hay9YHE AWCIHUIUINHE, HETO M Ka0 TIIAaBHOT MHHUIIM]aTOpa W OCHUBAaYa
y TO BpeMe JyTrOCIIOBEHCKOT YIpyKema 3a METUITMHCKO 1paBo (1979) y xome
je myro roguHa 00aBJbao (QYHKIM]Y TpeaceaHuKa. buo je uiaH MCTOMMEHOT
yapyxema y Hemaukoj. YuecTtBoBao je Ha BuIIe MeljyHaApOIHHUX CKYyIIOBa U
MAPTULIHAUPAO Y U3PATH HEKOJIHKO MehyHapoIHUX 300pHUKA pajoBa.

[pod. np JakoB Pagummh octahe mo3Har ka0 poIOHAYCITHUK H3yYaBamkbha
MEIUIMHCKOT [IPaBa Ha jyrOCIOBEHCKOM pocTopy. OcTaje 3a0eeKeH U BeroB
MPBH 4aHAK MOCBeheH akaJeMCKOj HACTaBU MEIUIIMHCKOT MpaBa, 00jaBJbeH y
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Ananuma IlpasnoZ ¢axyniteitia y beozpady naneke 1985. ronuHe, a TonuHY
JlaHa KacHUje MyOJMKOBaHa je U MOHOrpaduja 0 MEIUIIUMHCKUM ITOCICHAIINMA
y u3namy MHcTHTyTa NpymTBeHNX Hayka. CBOje Hleje U HCTPajHOCT Y HHXO-
BOM OCTBapemy MpoQecop je MmoKa3ao y M3y3eTHOM CTBapaadkoM OIMyCy U
MpelaHoM pajly, Kao IITO Cy: MOKpeTame HAIMOHAJHUX IpojeKkaTa Ha TeMme
MEIHUIMHCKOr TpaBa, OKYIJbalkhe MCTPAKUBAYKUX THUMOBA, MEHTOPHUCAHE
IOpBUX TE€3a U JUCEpPTalllja, OCHUBAKE JyrOCIOBEHCKOT YIPYKEHA 3a MEAU-
nuHcko npaso (JYMII, kacauje YMIIC), moapIiika u 4gaHCTBO y YAPYKewmYy
MpaBHUKA 32 MEAMIMHCKO M 31paBcTBeHO mpaBo Cpouje (CYIIPAM), aytop-
CTBO IpBOT yiioeHnka y Cpouju 3a HacTaBy MEIUIIMHCKOT 1IpaBa, Kao U paj ca
CTYJCHTUMA U OJpPKaBamkEe HACTaBe M30OPHOT MpeIMeTa U MOCICAUIUIOMCKIX
CTYIMja U3 MEIUIIMHCKOT IIpaBa.

Henom u pagom nipod. ap JakoBa Papummha nHCTIMpUCaHO je H3JIaxeHe
JBa Temarcka Opoja yacomuca [iachuk Aodeokaiticke xomope Bojeéoourne w3
2020. rogrHe ca TEMaTUKOM OJTHOCA TIpaBa M MEJIUIIMHE, a KOME j& MPETXOIUO0
CKYTI ,,AKTYCJIHOCTH MEAWIIMHCKOT IpaBa — TEOpHja, Mpakca M 3aKOHOIAB-
CTBO* ca MJIEjOM J1a c€ UCTAaKHY yIPaBO HETOBA BEJIMYNHA U JOIIPUHOC Pa3BOjy
IpaBHE Hayke u npakce y CpOuju u mmpe.

Haxo je y mo3HHM TOOUMHAMA IIPECTA0 Aa IHUIIE, 10 IMOCICAHEr MOMEHTA
0CTao je y pa3roBopy O aKTyeJIHHM TeMama U jJorahajuma m3 oOmacTu MeIu-
LOUHCKOT TIpaBa, KO0joj OONACTH je MpemaHO IOCBETHO BEIHKH €0 CBOjE
npodecnonanne kapujepe. Ocrahe ynamhen mo omrTpuHU KpeaTUBHOT yMa U
[0 TOME HITO je 0 MOCHEIIEr JaHa y PETKUM alld BPEIHUM pPa3roBOpuUMa
ca miahuM capagHUIIMMA OHO CIIpEMaH Ja caciylla, IpyxKH MpoQpecHoOHATHY
CaBeT U MO MPaBUITY 3HAJIAUKU HETOTPELINBO MUIbEHkE. OJIACKOM YBasKEHOT
mpodecopa u 1oajeHa mpaBHUUKe Muciu Ap Jakoa Pagummmha Ha ryOuTKy cy
WIAHOBU H-ETOBE MOPOAMIE, NMPHjaTesbl M CapaJHMIM, Ka0 W HaydHa 3ajel-
Huna npaBHuKa CpOuje y IenuHH, a TOCEeOHO CapagHHIM HCTPAKUBAUYKOT
tuma llenTpa 3a npaBHa ucrpaxkupamwa VHcTUTYyTa ApyIITBEHUX Hayka y beo-
rpany. Heka My je BeuHa ciiaBa u xBana!

Jp Xajpuja Myjosuh
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Odlomci iz pravne prakse

ODABRANA PRAKSA U OBLASTI
KRIVICNE ZASTITE ZIVOTNE SREDINE
Izbor iz sudske prakse

Uvodne napomene o krivicnim delima protiv Zivotne sredine

Sa pocetkom primene vazeceg
Kriviénog zakonika' tokom 2006. go-
dine, krivicna dela koja imaju za cilj
zastitu zivotne sredine su mahom si-
stematizovana na jednom mestu. Pre
toga, krivicna dela sa ovim zaStitinim
objektom su se nalazila u viSe izvo-
ra — Osnovnom krivicnom zakonu,
Krivicnom zakonu Republike Srbije i
odredbama posebnog kriviénog zako-
nodavstva. Danas glavu XXIV KZ ¢ini
ukupno osamnaest krivi¢nih dela i to:
zagadenje zivotne sredine (Cl. 260. KZ),
nepreduzimanje mera zastite zivotne
sredine (¢l. 261. KZ), protivpravna iz-
gradnja i stavljanje u pogon objekata i

! Krivi¢ni zakonik, Sluzbeni glasnik RS,
br. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014,
94/2016. 1 35/2019. U daljem tekstu: KZ.

postrojenja koja zagaduju zivotnu sre-
dinu (¢l. 262. KZ), ostec¢enje objekata
i uredaja za zaStitu zivotne sredine (¢l.
263. KZ), osteéenje zivotne sredi-
ne (¢l 264. KZ), uniStenje, ostecenje,
iznosenje u inostranstvo 1 unoSenje
u Srbiju zasticenog prirodnog dobra
(¢l. 265. KZ), unoSenje opasnih materi-
ja u Srbiju i nedozvoljeno preradivanje,
odlaganje i skladiStenje opasnih materi-
ja (Cl. 266. KZ), nedozvoljena izgradnja
nuklearnih postrojenja (¢l. 267. KZ),
povreda prava na informisanje o stanju
zivotne sredine (¢l. 268. KZ), ubijanje
i zlostavljanje Zivotinja (¢l. 269. KZ),
prenosenje zaraznih bolesti kod zivo-
tinja i biljaka (¢l. 270. KZ), nesavesno
pruzanje veterinarske pomoci (¢l. 271.
KZ), proizvodnja Stetnih sredstava za
lecenje zivotinja (¢l. 272. KZ), zagadi-
vanje hrane i vode za ishranu, odnosno
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napajanje zivotinja (¢l. 273. KZ), pu-
stoSenje Suma (¢l. 274. KZ), Sumska
krada (¢l. 275. KZ), nezakonit lov (Cl.
276. KZ) i1 nezakonit ribolov (¢l. 277.
KZ). Pored toga, odredeni broj kriviénih
dela se nalazi u kaznenim odredbama
posebnog kriviénog zakonodavstva. Na
primer, Zakon o vodama' predvida dva
kriviéna dela: neovla$¢eno punjenje i
koris¢enje akumulacije (¢l. 209) i oSte-
¢enja pri eksploataciji rec¢nih nanosa
(¢l. 210), dok, recimo, ¢l. 154. Zakona
o veterinarstvu® predvida krivi¢no delo
koje se sastoji u svesnom prikrivanju
postojanja sumnje da su zZivotinje obole-
le od zarazne bolesti ili neprijavljivanju
takve sumnje, usled ¢ega nastupi Sirenje
zarazne bolesti 1 uginuce zivotinja.

U literaturi postoje razlicite klasi-
fikacije kriviénih dela protiv Zivotne
sredine, a prema pojedinim autorima
najprihvatljivija je unutrasnja sistemati-
ka krivicnih dela protiv zivotne sre-
dine u cetiri podgrupe: 1) opsta grupa
krivicnih dela protiv zivotne sredine;
2) krivi¢na dela u vezi sa opasnim ma-
terijama; 3) krivi¢na dela protiv biljnog
i zivotinjskog sveta i 4) krivicna dela
u vezi sa lovom i ribolovom. Imajuéi
u vidu navedenu klasifikaciju krivic-
nih dela iz ove grupe, ona za posledicu
mogu imati ugrozavanje zivotne sredi-
ne ili narusavanje ili zagadenje Zivotne
sredine, odnosno uni$tavanje biljnog ili
zivotinjskog sveta.

Iako je u teoriji bilo spora oko odre-
divanja zastitnog objekta kod ove grupe
krivi¢nih dela, danas je nesporno da se
navedenim inkriminacijama ne §tite Zi-
vot 1 zdravlje ljudi kao klasi¢na pravna

U Sluzbeni glasnik RS, br. 30/2010,
93/2012, 101/2016, 95/2018. i 95/2018. —
dr. zakon.

2 Sluzbeni glasnik RS, br. 91/2005,
30/2010, 93/2012. 1 17/2019. — dr. zakon.
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dobra, ve¢ se S§titi zivotna sredina kao
samostalno dobro, odnosno pravo ¢ove-
ka na zdravu i ocuvanu zivotnu sredinu.
Potencijalni problem, ne samo s aspekta
krivi¢nopravne zastite, vec i one koje se
ostvaruje kroz upravne postupke, moze,
sa jedne strane predstvaljati odsustvo
jedinstvene i1 opSteprihvacene definici-
je zivotne sredine, a sa druge strane
okolnost da se usled teznje za ubrzanim
privrednim razvojem stalno javljaju
novi rizici za zivotnu sredinu.

Uopsteno posmatrajuci krivicna de-
la iz ove grupe, proisti¢e da se kao iz-
vrsioci dela mogu javiti dve grupe lica:
1) lica kod kojih je njihovo posebno
svojstvo bitno obelezje krivicnog dela
i 2) lica koja nemaju nikakvo posebno
svojstvo, tj. svako lice koje preduzima
radnju izvrSenja.

Pri preduzimanju radnje izvrSenja
kod pojedinih kriviénih dela protiv zi-
votne sredine, u¢inilac moze postupati s
umisljajem kao oblikom krivice, dok se
manji broj krivi¢nih dela moze izvrsiti 1
iz nehata.

Izbor iz sudske prakse

Krivi¢no delo
zagadenje Zivotne sredine
iz ¢L. 260. KZ

Za postojanje krivicnog dela zaga-
denje Zivotne sredine neophodno je da
je do zagadivanja doSlo kr$enjem blan-
ketne odredbe koja se odnosi na pro-
pise o zaStiti, ofuvanju i unapredenju
Zivotne sredine.

Iz obrazlozenja:

Pobijanim resenjem odbacen je podne-
sak nazvan ,,optuzni predlog® ostec¢enog kao
tuzioca stambene zgrade u P. ulici broj 22, u
B. od 23. 7. 2012. godine protiv okrivljenih
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S. K., N. H. i M. H., zbog krivi¢énog dela
zagadenje zivotne sredine iz ¢l. 260. KZ
kao neuredan, a po osnovu iz ¢l. 171, st. 3.
ZKP. Odlucujuéi o zalbi ostec¢enog kao tu-
zioca, Apelacioni sud u B. je utvrdio da je
prvostepeni sud, donoseci pobijano resenje,
pravilno odbacio kao neuredan podnesak
oste¢enog kao tuzioca, imajuéi u vidu da isti
u ostavljenom roku nije postupio po nalogu
prvostepenog suda, tako $to u ¢injenicnom
opisu dela nije naveo sve bitne elemente
krivicnog dela iz ¢l. 260. KZ. Naime, ovaj
sud nalazi da je za postojanje predmetnog
krivicnog dela neophodno da je do zaga-
divanja doslo krsenjem blanketne odredbe
koja se odnosi na propise o zastiti, oCuvanju
i unapredenju zivotne sredine, ali da u Cinje-
ni¢nom opisu dela navedenom u uredenom
podnesku ostecenog kao tuzioca okrivlje-
nima nije stavljeno na teret da su preduzi-
manjem inkriminisanih radnji prekrsili neki
blanketni propis.

Resenje Apelacionog suda u Beogradu
Kz2 3337/2013. od 24. 9. 2013. godine.

Krivi¢no delo
oStecenje Zivotne sredine
iz ¢l. 264. KZ

Krivi¢no delo ostecenje Zivotne sre-
dine iz ¢l. 264. KZ je blanketno krivi¢-
no delo i sud je duZan da ta¢no utvrdi
kom propisu i kom ¢lanu tog propisa je
postupanje okrivljenog suprotno i da tu
odredbu propisa unese u izreku presu-
de, kako bi izreka bila razumljiva.

Iz obrazlozenja:

Prvostepenom presudom okrivljeni je
oglasen krivim zato $to je u vremenskom
periodu od 11. do 14. 10. 2008. godine, na
podru¢ju i u granicama Nacionalnog parka
Kopaonik®, krSe¢i propise i izvodenjem
radova izazvao oSteCenje zivotne sredine
na Sirem prostoru, tako Sto je parcele koje
je uzeo pod zakup i koje su Cinile kompleks
livada, preorao menjaju¢i im namenu i uni-
Stavajuci floru i faunu, narusio time prirodni
ambijent bez saglasnosti Zavoda za zaStitu

prirode Srbije i Javnog preduzeca Nacional-
ni park ,,Kopaonik®, koje radnje su pravno
kvalifikovane kao krivicno delo oStecenje
zivotne sredine iz Cl. 264, st. 1. KZ.

S obzirom na to da je predmetno kri-
vi¢no delo iz ¢l. 264. KZ blanketno krivic-
no delo, prvostepeni sud je, shodno ¢l. 368,
st. 1, t. 11. ZKP, izreku presude uéinio nera-
zumljivom time $to je samo uopsteno naveo
da je okrivljeni postupao ,kre¢i propise®,
bez navodenja propisa koji je u konkret-
nom sluéaju, radnjama okrivljenog, prekr-
Sen. Prvostepeni sud je bio duzan da tacno
utvrdi kom propisu i kom ¢lanu tog propisa
je postupanje okrivljenog bilo suprotno i da
odredbu prekr$enog propisa unese u izreku
presude, kako bi izreka bila razumljiva.

Presuda Apelacionog suda u Kragujevcu
Kz.1-1004/10. od 10. 5. 2010.

Krivi¢no delo unosenje
opasnih materija u Srbiju
i nedozvoljeno preradivanje,
odlaganje i skladiStenje opasnih
materija iz ¢l. 266. KZ

a) Okolnost da radnja sakupljanja
opasnog otpada bez dozvole nadleznog
ministarstva delom sadrZi i obelez-
ja privrednog prestupa, ne iskljucuje
krivicno gonjenje ucinioca zbog izvr-
Senog krivicnog dela, koje se pravno
kvalifikuje kao unoSenje opasnih ma-
terija u Srbiju i nedozvoljeno preradi-
vanje, odlaganje i skladiStenje opasnih
materija.

Iz obrazlozenja:

Branilac okrivljenog u zahtevu za za-
Stitu zakonitosti istice da delo za koje je
okrivljeni osuden pravnosnaznom pre-
sudom nije krivicno delo, ve¢ privredni
prestup, s obzirom na to da je okrivljeni
pravnosnaznom presudom oglasen krivim
zbog krivicnog dela unosSenje opasnih ma-
terija u Srbiju i nedozvoljeno preradivanje,
odlaganje i skladiStenje opasnih materija iz
¢l. 266, st. 1. KZ, jer je postupao suprotno
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odredbama ¢l. 36. i ¢l. 59. Zakona o upra-
vljanju otpadom, a odredbama ¢l. 88, st. 1,
t. 7.1 t. 15. Zakona o upravljanju otpadom,
propisano je da ¢e se novcanom kaznom
od 1.500.000,00 dinara do 3.000.000,00
dinara kazniti za privredni prestup pri-
vredno drustvo, preduzece i drugo pravno
lice, ako skladisti otpad na mestima koja
nisu tehni¢ki opremljena za privremeno
cuvanje otpada na lokaciji proizvodaca ili
vlasnika i drugog drzaoca otpada, u cen-
trima za sakupljanje, transfer stanicama
i drugim lokacijama ili po isteku propi-
sanog roka za privremeno skladiStenje
(¢l. 36), odnosno ako obavlja upravljanje
otpadom bez dozvole (¢l. 59), dok je odred-
bom ¢l. 88, st. 3. istog zakona, odredeno
da ¢e se novCéanom kaznom od 100.000,00
do 200.000,00 dinara, kazniti za privredni
prestup iz st. 1. tog ¢lana i odgovorno lice
u privrednom drustvu, preduzeéu i dru-
gom pravnom licu. Na istu povredu zako-
na ukazuje u svom zahtevu i drugi branilac
okrivljenog, advokat B. M., navode¢i da u
radnjama okrivljenog nema elemenata pred-
metnog krivicnog dela ve¢ da je u pitanju
privredni prestup.

Iznete navode zahteva branilaca okri-
vljenog Vrhovni kasacioni sud ocenjuje kao
neosnovane.

Radnja izvrSenja osnovnog oblika kri-
vicnog dela unoSenje opasnih materija u Sr-
biju i nedozvoljeno preradivanje, odlaganje
i skladiStenje opasnih materija iz ¢l. 266,
st. 1. KZ, sastoji se u unoSenju, protivno
propisima, u Srbiju radioaktivnih ili dru-
gih opasnih materija ili opasnih otpadaka.
Osim unoSenja, radnju izvrSenja predstavlja
i prevoz, prerada, odlaganje, sakupljanje ili
skladiStenje radioaktivnih ili drugih opasnih
materija ili opasnih otpadaka. Za razliku
od uvoza opasnog otpada u pogledu kojeg
postoji apsolutna zabrana, druge radnje se
mogu preduzimati pod uslovima predvide-
nim zakonom i drugim propisima, tako da
ovo krivicno delo postoji samo ako se te
radnje vrSe protivno propisima. Po nalaze-
nju Vrhovnog kasacionog suda iz ¢injenic-
nog opisa dela u izreci prvostepene presude,
proizlaze sva zakonska obeleZja kriviénog
dela unoSenja opasnih materija u Srbi-
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ju i nedozvoljeno preradivanje, odlaganje
i skladiStenje opasnih materija iz ¢l. 266,
st. 1. KZ, za koje je okrivljeni oglasen kri-
vim pravnosnaznom presudom i to kako
objektivna, koja se odnose na radnju izvrSe-
nja koja se sastoji u tome S$to je okrivljeni
kao direktor privrednog drustva BB DOO,
protivno odredbama ¢l. 36. i ¢l. 59. Zakona
o upravljanju otpadom sakupljao i skladistio
otpad na nacin S$to je bez reSenja nadleznog
Ministarstva za zastitu zivotne sredine na
oznaCenim lokacijama skladistio predmet-
ni opasan otpad, a da za skladiStenje nije
imao izdatu dozvolu nadleznog Ministarstva
za za$titu zivotne sredine, tako i subjek-
tivna obelezja koja se ti¢u uracunljivosti
i umisljaja (svesti i volje) okrivljenog, za
izvrSenje dela, koji ukljuCuje i svest o za-
branjenosti dela. Stoje navodi zahteva bra-
nilaca okrivljenog da opisane krivicnoprav-
ne radnje okrivljenog delom predstavljaju
i bi¢e citiranog privrednog prestupa pro-
pisanog Zakonom o upravljanju otpadom.
Medutim, imajué¢i u vidu da se u radnjama
okrivljenog AA sti¢u sva zakonska obelez-
ja krivicnog dela unoSenje opasnih mate-
rija u Srbiju i nedozvoljeno preradivanje,
odlaganje i skladistenje opasnih materija iz
¢l. 266, st. 1. KZ, jer je okrivljeni protiv-
no propisima — odredbama ¢l. 36. i ¢l. 59.
Zakona o upravljanju otpadom, skladistio
i sakupljao opasan otpad, s obzirom na to
da je pre izvrSenja krivicnog dela reSenjem
Ministarstva poljoprivrede i zastite Zivotne
sredine od 10. 11. 2016. godine oduzeta in-
tegralna dozvola za sakupljanje i transport
opasnog otpada na teritoriji Republike Srbi-
je, koju je izdalo Ministarstvo poljoprivrede
i zastite zivotne sredine operateru BB DOO,
zbog nepostupanja u skladu sa uslovima
utvrdenim u izdatoj dozvoli, te je ovom pri-
vrednom drustvu zabranjeno sakupljanje i
transport opasnog otpada na teritoriji Repu-
blike Srbije u vreme izvrSenja predmetnog
krivicnog dela — u periodu od decembra
2016. godine do 9. 3. 2018. godine, za koje
kriviéno delo je okrivljeni gonjen od strane
nadleznog javnog tuzioca i u odnosu na koje
je kriviéni postupak pravnosnazno okoncan
donosenjem pobijane drugostepene presude,
po oceni ovoga suda, ¢injenica Sto navedene
radnje okrivljenog delimi¢no sadrze i obe-
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lezja privrednog prestupa iz Zakona o upra-
vljanju otpadom ne iskljuuje postojanje
predmetnog krivicnog dela, pa samim tim ni
mogucnost gonjenja za krivi¢no delo posto
citirana zakonska resenja iz Krivi¢nog zako-
nika i Zakona o upravljanju otpadom pruza-
ju tuziocu mogucnost opredeljenja koju vr-
stu postupka ¢e pokrenuti. Iz iznetih razloga
Vrhovni kasacioni sud je navode zahteva
branilaca okrivljenog kojima se ukazuje na
povredu zakona iz ¢l. 439, t. 2. ZKP, ocenio
kao neosnovane.

Presuda Vrhovnog kasacionog suda
Kzz 1527/2020. od 14. 7. 2021. godine.

b) Pravnosnaznom osudujuc¢om
presudom, donetom zbog nedozvolje-
nog unosa opasnog otpada u Republiku
Srbiju, izvrSenog sa umiSljajem, nije
povreden krivi¢ni zakon na Stetu okri-
vljenog, jer ucinjeno delo sadrZi sva za-
konska obeleZja krivi¢nog dela.

Iz obrazlozenja:

Branilac okrivljenog u zahtevu za zastitu
zakonitosti isti¢e da su pobijane presude do-
nete uz povredu krivi¢nog zakona iz ¢l. 439,
t. 1. ZKP, jer delo za koje je okrivljeni ogla-
Sen krivim nije krivi¢no delo, s obzirom da
se u radnjama okrivljenog ne sti¢u sva za-
konska obelezja kriviénog dela iz ¢l. 266,
st. 1. KZ, ve¢ bi se prema stavu branioca,
eventualno moglo raditi o privrednom pre-
stupu iz ¢l. 88, st. 1. ili 3. Zakona o upra-
vljanju otpadom. Medutim, po nalazenju Vr-
hovnog kasacionog suda, ovi navodi zahteva
ne mogu se prihvatiti kao osnovani, a iz sle-
de¢ih razloga: Odredbom ¢l. 266, st. 1. KZ
propisano je da ko protivno propisima unese
u Srbiju radioaktivne ili druge opasne mate-
rije ili opasne otpatke, ili ko prevozi, prera-
duje, odlaze, sakuplja ili skladisti takve ma-
terije ili otpatke, kaznice se zatvorom od Sest
meseci do pet godina i novéanom kaznom.
Iz izreke pobijane prvostepene presude
Osnovnog suda u O., koja je u svemu potvr-
dena pobijanom drugostepenom presudom
Viseg suda u B., proizilazi da je okrivljeni
kriticnom prilikom, u uracunljivom stanju,
protivno propisima i to ¢l. 33, st. 1, t. 1.
Zakona o upravljanju otpadom, po kome

odlaganje otpada moze vrsiti privredno dru-
Stvo, preduzece ili drugo pravno lice, odno-
sno preduzetnik koji obavlja delatnost odla-
ganja otpada u skladu sa zakonom i ¢l. 59,
st. 1. istog zakona po kome se za obavljanje
jedne ili vise delatnosti upravljanja otpadom
pribavljaju dozvole, i €l. 44, st. 4. istog za-
kona, po kome se prilikom odlaganja, opa-
san otpad pakuje i obelezava na nacin koji
obezbeduje sigurnost po zdravlje ljudi i zi-
votnu sredinu, u skladu sa medunarodnim
i harmonizovanim srpskim standardima,
odlagao opasne materije i otpatke, pri cemu
je bio svestan svog dela i hteo njegovo iz-
vrsenje, postupajuci na nacin blize opisan u
izreci navedene presude, a bio je svestan da
je njegovo delo zabranjeno. Polaze¢i od na-
vedenog i citirane zakonske odredbe, po na-
laZzenju Vrhovnog kasacionog suda, iz izre-
ke pobijane prvostepene presude jasno pro-
izlaze sva subjektivna i objektivna obelezja
bi¢a krivicnog dela unoSenje opasnih ma-
terija u Srbiju i nedozvoljeno preradivanje,
odlaganje i skladistenje opasnih materija iz
¢l. 266, st. 1. KZ, odnosno jasno proizlazi
da je okrivljeni kriti¢cnom prilikom na opi-
sani nacin preduzeo radnju izvrSenja nave-
denog krivi¢nog dela, jer je u uracunljivom
stanju, protivno propisima, odlagao opasne
materije i otpatke, pri ¢emu je bio svestan
svog dela i hteo njegovo izvrsenje, a bio je
svestan da je njegovo delo zabranjeno. Iz
iznetih razloga, neosnovano branilac okri-
vljenog ukazuje da je donosenjem pobijanih
presuda ucinjena povreda krivi¢nog zakona
iz ¢l. 439, t. 1. ZKP.
Presuda Vrhovnog kasacionog suda
Kzz 1472/2018. od 22. 1. 2019. godine.

Ubijanje i zlostavljanje Zivotinja
iz ¢l 269.

a) Okrivljeni koji je najpre ranio i
nakon izvesnog vremena usmrtio Zivo-
tinju, u uslovima kada nije postojala
istovremena neskrivljena opasnost, nije
postupao u krajnjoj nuZdi, zbog ¢ega je
odgovoran za krivi¢no delo ubijanje i
zlostavljanje Zivotinja.
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Iz obrazlozenja:

Zalba branioca okrivljenog izjavljena
protiv presude prvostepenog suda kojom
je okrivljeni oglasen krivim zbog krivic-
nog dela ubijanje i zlostavljanje Zivotinja iz
¢l. 269, st. 1. KZ, je neosnovana. Kada su
u pitanju zalbeni navodi da je okrivljeni u
kriti¢noj situaciji postupao u krajnjoj nuzdi,
drugostepeni sud ocenjuje neosnovanim.
Naime, dovodeéi u vezu zakonsku definiciju
krajnje nuzde koja predvida da ona postoji
kao osnov iskljucenja protivpravnosti kada
je delo ucinjeno radi toga da ucinilac otkloni
od svog dobra ili dobra drugog istovremenu
neskrivljenu opasnost koja se na drugi na-
¢in nije mogla otkloniti, a pri tome ucinjeno
zlo nije veée od zla koje je pretilo sa utvr-
denim ¢injeni¢nim stanjem da je okrivljeni,
primetivsi predmetnog psa u svom toru gde
su mu se nalazile ovce, opalio hitac i psa
ranio, nakon toga pas je pobegao u pravcu
potoka, okrivljeni ga je pratio i potom ga jos
jednim hicem iz puske usmrtio, jasno je da
ne moze biti re¢i o postupanju u krajnjoj nu-
zdi jer za postojanje iste je nuzno da postoji
istovremena neskrivljena opasnost a istovre-
menost postoji dok opasnost po neko dobro
traje, kao 1 kada ona neposredno predstoji, a
kako je okrivljeni nakon ranjavanja psa koji
je pobegao krenuo za njim i usmrtio ga, nije
ispunjen uslov istovremenosti opasnosti sa
radnjom okrivljenog, a samim tim nisu is-
punjeni uslovi za postojanje krajnje nuzde u
konkretnom slucaju.

Presuda Viseg suda u Cacku
Kz 79/2019. od 20. 6. 2019. godine.

b) Izreka osudujuce presude ne
mora da sadrzZi naziv blanketnog van-
krivicnog propisa ¢ijim je krSenjem
izvrSeno krivi¢no delo ubijanje i zlosta-
vljanje Zivotinja.

Iz obrazlozenja:

Ukazujuéi na povredu krivi¢nog zakona
iz ¢l. 439, t. 1. ZKP, branilac okrivljenog u
zahtevu za zastitu zakonitosti navodi da kri-
vi¢no delo ubijanje i zlostavljanje zivotinja
iz ¢l. 269, st. 1. Krivicnog zakonika ¢ini
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onaj ko krseci propise ubije, povredi, muci
ili na drugi nacin zlostavlja zZivotinju, dakle
da je re¢ o krivicnom delu sa blanketnom
normom, te da u izreci pravnosnazne presu-
de, u opisu predmetnog dela, nedostaje pro-
pis koji upotpunjuje blanketnu normu ovog
kriviénog dela, pa krivi¢no delo, onako kako
je opisano u pobijanim presudama nije kri-
vicno delo, jer mu nedostaje jedan bitan ele-
ment — Zakon o dobrobiti Zivotinja, suprotno
kom je okrivljeni preduzimao radnje koje su
mu stavljene na teret. IzloZeni navodi zahte-
va su, po oceni ovoga suda, neosnovani. Na-
ime, bitno obelezje krivicnog dela ubijanje
i zlostavljanje zivotinja iz ¢l. 269, st. 1. KZ
jeste da je radnja izvrSenja dela izvrSena kr-
Senjem propisa, a §to je i utvrdeno izrekom
prvostepene presude, s obzirom da je u izre-
ci navedeno da je okrivljeni AA dana 24. 6.
2018. godine u S., sposoban da shvati zna-
¢aj svog dela i da upravlja svojim postupci-
ma, kreci propise, mucio zivotinju, pustivsi
tokom Setnje svog psa na psa lutalicu me-
Sanca zute boje, te za vreme borbe ovih pasa
i sam Sutirao psa mesanca, koji je u toj borbi
zadobio povrede od ujedanja njegovog psa,
koje su se morale sanirati kod veterinara.
Kako po oceni ovoga suda izreka pravno-
snazne presude sadrzi sve Cinjenice i okol-
nosti koje ¢ine obelezja krivicnog dela iz
¢l. 269, st. 1. KZ, jer pored krivice sadrzi
opis izvrSenja konkretnog kriviénog dela —
mucenje Zivotinje, kao i da je takva radnja
protivpravna, jer je izvrSena krSenjem propi-
sa, to su navodi zahteva za zaStitu zakonito-
sti branioca okrivljenog, kojima se ukazuje
na povredu zakona iz ¢l. 439, t. 1. ZKP, oce-
njeni neosnovanim.

Presuda Vrhovnog kasacionog suda
Kzz 455/2019. od 8. 5. 2019. godine.

¢) Okrivljeni je postupao u kraj-
njoj nuzdi kada je pucao iz piStolja u
pravcu pasa koji su lajuéi tréali prema
njemu, a u blizini mesta dogadaja nije
bilo ljudi, jer je na taj nacin otklanjao
od sebe objektivno postoje¢u opasnost
od povrede tela, odnosno ugroZavanja
Zivota.
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Iz obrazloZenja:

Prvostepeni sud je utvrdio da je okri-
vljeni u konkretnom slucaju postupao u
krajnjoj nuzdi: tréanje tri psa koji su lajali
ka okrivljenom predstavljalo je realnu opa-
snost koja je, prema navedenim objektivnim
okolnostima konkretne situacije, osnova-
no upucivala kako na objektivan, tako i na
subjektivan zakljucak o skoro neizbeznoj
povredi pravnog dobra, u konkretnom slu-
Caju tela i zivota okrivljenog. Prema tome,
opasnost u konkretnom slucaju je bila realna
i postojeca radnja koju je preuzeo okrivlje-
ni, odnosno pucanje u pravcu pasa je bilo
upereno upravo na otklanjanje opasnosti
dejstvom na sam izvor opasnosti. Postojala
je istovremenost opasnosti koja je pretila
oste¢enom od preduzete radnje od strane
okrivljenog radi otklanjanja opasnosti. Opa-
snost koja je pretila okrivljenom nije bila
ni¢im skrivljena i neizostavno je bila usme-
rena na povredu tela i zivota okrivljenog, a
mera koju je preduzeo okrivljeni u konkret-
nom slu¢aju, odnosno pucanj u pravcu pasa
koji su lajuci tr¢ali prema njemu, je bila
nuzna radi otklanjanja te opasnosti. Stoji
da je ubijanje zivotinja, kao i pasa, protivno
¢l. 25, st. 1, t. 9. Odluke o drzanju doma-
¢ih zivotinja na teritoriji grada Beograda, i
da je kaznjivo prema ¢l. 269, st. 1. KZ, a
da pucanje iz piStolja na mestu gde u blizi-
ni postoji objekat u kom borave ljudi pred-
stavlja opSteopasnu radnju, kojom se moze
izazvati opasnost za zivot i telo ljudi. Me-
dutim, u konkretnom slucaju, telo i zivot
okrivljenog predstavljaju znacajnije prav-
no dobro od tela i zZivota psa, odnosno zla
koje je ucinjeno, a ubistvo psa je manje od
zla koje je pretilo — povredivanje tela i zi-
vota okrivljenog. Ugrozavanje zivota i tela
drugih ljudi prilikom pucnja, pri ¢emu se
posebno ima u vidu da prilikom pucnja u
blizini mesta inkriminisanog dogadaja nije
bilo ljudi, da je O. O. na lice mesta dosla
naknadno i da je samo postojala mogucnost
da se u objektu opservatorije nalaze ljudi,
nije vece zlo od zla koje je pretilo okrivlje-
nom, a to je povredivanje njegovog zivota
i tela. Sa svega napred izloZenog, po nala-
zenju Apelacionog suda, prvostepeni sud

je pravilnom primenom odredbe ¢l. 355,
t. 1. ZKP, u vezi sa ¢l. 20. KZ, okrivljenog
A. A. oslobodio od optuzbe da je izvrSio
kriviéno delo izazivanje opste opasnosti iz
¢l. 278, st. 1. KZ u sticaju sa krivi¢nim de-
lom ubijanje i mucenje zivotinja iz ¢l. 269,
st. 1. KZ.

Presuda Apelacionog suda u Beogradu
Kz1. 2104/2010. od 12. 3. 2010. godine.

d) Bez obzira na ¢injenicu $to su
protiv istog okrivljenog povodom Zivot-
nog dogadaja koji se odigrao istog dana
i u istom prostornom okviru, vodena
dva kaznena postupka — Kkrivi¢ni i pre-
kr$ajni, nije ispunjen kriterijum da su
dela zbog kojih se okrivljeni kazneno
goni ista (idem), ukoliko to delo u odno-
su na navedeni prekr$aj ne predstavlja
¢injenicno isti dogadaj.

Iz obrazlozenja:

Ukazujuéi na bitnu povredu odredaba
krivicnog postupka iz ¢l. 438, st. 1, t. 1)
ZKP, branilac okrivljenih u podnetom zahte-
vu istie da je niZestepenim presudama uci-
njena povreda odredaba ¢l. 4. ZKP, s obzi-
rom da je okrivljeni pravnosnaznom presu-
dom oglasen krivim i pored toga §to je protiv
njega prethodno voden, a zatim obustavljen
prekrSajni postupak, i to pravnosnaznim
reSenjem PrekrSajnog suda u Kragujevcu
4Pr br. 11409/17. od 23. 12. 2019. godine,
zbog navodno izrSenog prekrsaja iz ¢l. 30,
st. 1, t. 2. Odluke o drzanju i zastiti doma-
¢ih zivotinja na teritoriji grada Kragujevca.
Prema stavu odbrane, u konkretnom slucaju
radi se o presudenoj stvari jer se ¢injenicni
opis resenja Prekrsajnog suda u Kragujevcu,
kojim je postupak protiv okrivljenog prav-
nosnazno obustavljen, i ¢injeni¢ni opis pobi-
jane presude Osnovnog suda u Kragujevcu
kojom je okrivljeni oglasen krivim, odnosi
na istog okrivljenog i isti zivotni dogadaj, sa
istim zivotnim c¢injenicama u pogledu vre-
mena i mesta izvrSenja, i u bitnom istim rad-
njama okrivljenog, koje su sadrzane i u opi-
su prekrSaja i u opisu krivicnog dela ubija-
nje i zlostavljanje zivotinja iz ¢l. 269, st. 2.
u vezi sa st. 1. u vezi sa ¢l. 33. KZ.
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U konkretnom slucaju se ne radi
o pravnosnazno presudenoj stvari, pa stoga
vodenje krivicnog postupka protiv okrivlje-
nog zbog krivicnog dela ubijanje i zlosta-
vljanje zivotinja u saizvrsilastvu iz ¢l. 269,
st. 2. u vezi sa st. 1. u vezi sa ¢l. 33. KZ,
a nakon obustavljanja prekrSajnog postupka
protiv okrivljenog zbog nastupanja apsolut-
ne zastarelosti za vodenje prekrSajnog po-
stupka, po nalazenju ovoga suda ne predsta-
vlja povredu nacela ne bis in idem.
Uvazavajuéi sudsku praksu Evropskog
suda za ljudska prava, Ustavni sud Republi-
ke Srbije je postavio kriterijume na osnovu
kojih se vrsi ocena da li vodenje postupka
protiv okrivljenog zbog dela koje proizilazi
iz istog zivotnog dogadaja predstavlja po-
vredu nacela ne bis in idem, a ti kriterijumi
su: 1. da li su oba postupka koja su vode-
na protiv okrivljenog vodena za delo koje
po svojoj prirodi predstavlja kaznjivo delo,
odnosno da li je zaprecena sankcija u prekr-
Sajnom postupku po svojoj prirodi kazneno-
pravna; 2. da li su dela zbog kojih se okri-
vljeni kazneno goni ista (idem) i 3. da li je
postojala dvostrukost postupka (bis). Dakle,
tek po ispunjenju sva tri kriterijuma moze
se govoriti o presudenoj stvari. Evropski
sud za ljudska prava je kroz odluku Velikog
veéa u predmetu Zolotukhin v. Russia od
10. 2. 2009. godine (broj predstavke
14939/03) konacno stao na stanoviste da su
¢injenice jedini kriterijum za ocenu istovet-
nosti dela i da je metod primene Cinjenica
kao kriterijuma, u odnosu na metod pravne
kvalifikacije, sigurniji za pojedinca, a i u
presudama Maresti protiv Hrvatske od 25. 6.
2009. godine (broj predstavke 55759/07),
te Muslija protiv Bosne i Hercegovine od
14. 1. 2014. godine (broj predstavke
32042/11), je primenjivan ¢injeni¢no ute-
meljeni pristup za razliku od pristupa
utemeljenog na identitetu pravnih kvali-
fikacija dela ili identitetu zaSti¢enih do-
bara. Iz spisa predmeta proizilazi da je
pravnosnaznim  reSenjem  PrekrSajnog
suda u Kragujevcu 4Pr br. 11409/17. od
23.12.2019. godine, na osnovu ¢l. 100, st. 1;
¢l. 102, st. 1; €. 103, st. 1; ¢l. 153. 1 ¢l. 248,
st. 1, t. 6. Zakona o prekrsajima, obustavljen
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prekrsajni postupak koji je pokrenut i voden
protiv okrivljenog zbog postupanja suprotno
odredbama ¢l. 30, st. 1, t. 2. Odluke o dr-
zanju i zastiti domacih zivotinja na teritoriji
grada Kragujevca, a Sto predstavlja prekrsaj
iz ¢l. 64, st. 1, t. 18. navedene Odluke, jer
je nastupila apsolutna zastarelost za vodenje
prekr$ajnog postupka. Prema ¢injeni¢nom
opisu navedenog prekrsaja iz izreke pravno-
snaznog resenja, isti je ucinjen na taj nacin
Sto je okrivljeni dana 25. 11. 2017. godine
u 8:30 sati u Kragujevcu organizovao borbu
zivotinja, pasa rase nemacki terijer i divljih
lisica, na uredenom poligonu na kojem je u
trenutku kontrole bilo dovedeno 62 psa i 38
lisica. Krivi¢ni postupak protiv okrivljenog
BB i AA voden je po optuznom predlogu
Osnovnog javnog tuzioca u Kragujevcu
zbog krivicnog dela ubijanje i zlostavljanje
zivotinja u saizvrsilastvu iz ¢l. 269, st. 2. u
vezisa st. 1. u vezi sa ¢l. 33. KZ, za koje delo
su prvostepenom presudom Osnovnog suda
u Kragujeveu 7K br. 423/20. od 5. 2. 2021.
godine, koja je potvrdena presudom Viseg
suda u Kragujevcu Kz1 br. 201/21. od 19. 8.
2021. godine, obojica okrivljenih oglase-
ni krivim, te im je izrecena uslovna osuda,
tako $to su im utvrdene kazne zatvora u
trajanju od po 6 meseci, sa rokom prove-
ravanja od dve godine, a na osnovu ¢l. 87.
st. 1. KZ prema okrivljenom AA izreCena je
i mera bezbednosti oduzimanja predmeta i
to 5 lisica, 2 jazavca, tri metalna i 30 drve-
nih kaveza, te su obavezani da naknade tro-
Skove krivicnog postupka. Prema ¢injenic-
nom opisu kriviénopravne radnje iz izreke
pravnosnazne presude, a za koju su okrivlje-
ni oglaseni krivim 1 osudeni, krivi¢no delo
ubijanje i zlostavljanje Zivotinja iz ¢l. 269,
st. 2. u vezi sa st. 1. u vezi sa ¢l. 33. KZ uci-
njeno je tako sto su okrivljeni BB i AA dana
25. 11. 2017. godine, oko 8:00 sati u selu
(...), Grad Kragujevac, u ulici (...), potez
(...), zajednickim delovanjem, mucili i na
drugi nacin zlostavljali ve¢i broj zivotinja:
lisica, vrste rida lisica (Vulpes Vulpes) 1 ja-
zavaca (Meles Meles), krSeci propise nave-
dene u izreci prvostepene presude, tako $to
je okrivljeni BB sagradio poligon ograden
zicom na svojoj njivi, a koji je namenjen za
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trening pasa — nemackih lovnih terijera, pa
je okrivljeni AA pozivao putem Facebook-a
zainteresovane vlasnike navedene vrste
pasa, koji su dana 25. 11. 2017. godine u
velikom broju iz cele Srbije dosli sa psima,
kako bi iste trenirali, a okrivljeni AA i BB
su dovezli na poligon 33 lisice u drvenim i
metalnim sanducima, a u svom dvoristu, u
neposrednoj blizini poligona, drzali jo§ 6
lisica 1 2 jazavca, namenjenih kao mamce
za obuku navedenih pasa, a vlasnici pasa
su predali okrivljenom AA novac u iznosu
od po 2.500,00 dinara, koje lisice i jazavci
pripadaju posebno zasticenim divljim Zivo-
tinjskim vrstama, Cije staniSte je priroda, a
ne kavez, i koje su izlaganjem vizuelnom i
zvuénom kontaktu sa psima, koji su njiho-
vi prirodni neprijatelji, ose¢ale bol, patnju,
strah i stres. Imaju¢i u vidu navedeno, te
napred citirane zakonske, ustavne i konven-
cijske odredbe, kao i utvrdene kriterijume
i ustanovljenu praksu Evropskog suda za
ljudska prava, bez obzira na Cinjenicu Sto
su protiv istog okrivljenog (BB) povodom
zivotnog dogadaja koji se odigrao u istom
prostornom okviru, dana 25. 11. 2017. go-
dine u selu (...), vodena dva kaznena postup-
ka, po nalazenju Vrhovnog kasacionog suda,
u konkretnom sluc¢aju u odnosu na krivicno
delo za koje je okrivljeni BB oglaSen krivim
nije ispunjen kriterijum da su dela zbog ko-
jih se okrivljeni kazneno goni ista (idem),
jer to delo u odnosu na navedeni prekrsaj
ne predstavlja ¢injeni¢no isti dogadaj, a $to
dalje zna¢i da su nizestepeni sudovi pra-
vilno nasli da se ne radi o pravnosnazno
presudenoj stvari u smislu odredbe ¢l. 438,
st. 1, t. 1. ZKP, pa stoga pravnosnaznim
okoncanjem prekrsajnog postupka nisu po-
stojale procesne smetnje za vodenje protiv
okrivljenog druge vrste kaznenog postupka
povodom ovog krivicnog dela, u konkret-
nom slucaju krivi¢nog postupka. Ovo sto-
ga jer ¢e Cinjeni¢ni opis prekrsaja iz ¢l. 64,
st. 1, t. 18. Odluke o drzanju i zastiti doma-
¢ih zivotinja na teritoriji grada Kragujevca
(Sluzbeni list grada Kragujevca br. 18/2014,
9/2017) blize opisan u pravnosnaznom
reSenju PrekrSajnog suda u Kragujeveu
4Pr br.11409/17. od 23. 12. 2019. godine,

zbog koga je protiv okrivljenog BB voden
i obustavljen prekrSajni postupak, uopste
ne sadrzi kriviénopravne ¢injenice i radnje
okrivljenog BB koje su opisane u Cinjenic-
nom opisu krivicnog dela za koje je on u
ovom krivicnom postupku pravnosnazno
oglasen krivim i osuden, i to radnje mucenja
i zlostavljanja veceg broja divljih Zivotinja —
39 lisica i 2 jazavca, Cije staniSte je priroda
a ne kavez, a koje divlje Zivotinje su muce-
ne i zlostavljane drzanjem u metalnim i dr-
venim kavezima, te izlaganjem vizuelnom i
zvuénom kontaktu sa psima rase nemackih
lovnih terijera, koji su njihovi prirodni ne-
prijatelji, zbog Cega su te divlje zivotinje
osecale bol, patnju i stres. Nijedna od ovih
radnji nije sadrzana u c¢injenicnom opisu
prekrsaja za koji je prema okrivljenom BB
obustavljen prekr$ajni postupak, veé je taj
postupak protiv ovog okrivljenog voden
zbog organizovanja borbe zivotinja rase ne-
macki terijer i divljih lisica, do koje borbe
nije ni doslo, ve¢ su samo prilikom kontrole
na poligonu zatecena 62 psa i 38 lisica, pri
¢emu nije opisano da su te zivotinje na bilo
koji na¢in mucene ili zlostavljane.
Presuda Vrhovnog kasacionog suda
Kzz 1181/2021. od 27. 10. 2021. godine.

Krivi¢no delo prenoSenje zaraznih
bolesti kod Zivotinja i biljaka iz ¢l. 270,
st. 3. KZ, nesavesno pruZanje veteri-
narske pomoci iz €l. 271, st. 1. KZ i
zagadivanje hrane i vode za ishranu,
odnosno napajanje Zivotinja iz ¢l. 273,
st. 3. KZ

»Znatna Steta“ kod kriviénih dela
prenoSenje zaraznih bolesti kod Zivoti-
nja i biljaka iz ¢l. 270, st. 3. KZ, nesa-
vesno pruzanje veterinarske pomodi iz
¢l 271, st. 1. KZ i zagadivanje hrane i
vode za ishranu, odnosno napajanje Zi-
votinja iz ¢l. 273, st. 3. KZ, postoji ka-
da Steta prelazi iznos od 900.000 dinara
(devet stotina hiljada dinara).

Pravno shvatanje Krivicnog odeljenja

Vrhovnog suda Srbije
usvojeno na sednici 17. 4. 2006. godine.
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Krivi¢no delo pustoSenje Suma
iz ¢l. 274. KZ

a) Samovoljnom seCom stabala na
prostoru koji faktic¢ki predstavlja Sum-
sko zemljiSte preduzeta je radnja izvr-
Senja Kkrivicnog dela pustoSenje Suma.

Iz obrazlozenja:

Zalba branioca okrivljenog izjavljena
protiv presude prvostepenog suda kojom je
okrivljeni oglasen krivim zbog krivi¢nog
dela pustoSenje Suma iz ¢l. 274, st. 1. KZ,
je neosnovana. Zalbenim navodima brani-
oca okrivljenog, nisu dovedeni u sumnju
pravilnost zaklju¢aka prvostepenog suda da
je okrivljeni preduzetim radnjama izvrsio
predmetno krivicno delo, narodito isticanje
branioca da katastarska parcela broj X na
kojoj je izvrSena seca je po kulturi voénjak i
da u toj situaciji, kada se seca izvr$i na par-
celi za koju je utvrdeno da po kulturi nije
Suma, nema elemenata predmetnog krivi-
¢nog dela. Ovo iz razloga, §to je odredbom
¢l. 8, st. 1, t. 15. Zakona o Sumama propi-
sano da se pod pustoSenjem Suma smatra
protivpravna radnja kojima se slabi plodnost
Sumskog zemljista i time dovodi u opasnost
i onemogucava trajnost Sumske proizvodnje
ili gajenje Suma na tom zemljiStu ili ugro-
zava opstanak Suma i njihova opStekorisna
funkcija, a iz nalaza i miSljenja veStaka Su-
marske struke upravo proizilazi da sec¢a 67
stabala hrasta i cera drvne mase 39 m® pred-
stavlja pustoSenje Suma, bez obzira $to se
navedena parcela u katastarskim knjigama
vodi po kulturi ,,voénjak®. Upravo, prema
nalazu veStaka Sumarske struke, izvrSena
je Cista se€a na prostoru koji je Suma, a ne
vocnjak, §to znaci da se ne radi o tzv. za-
pustenom voénjaku, ve¢ o Sumi, da je pose-
¢ena kvalitetna drvna masa i da je onemo-
gucena trajnost Sumske proizvodnje, tako da
je okrivljeni preduzetim radnjama ostvario
bi¢e predmetnog krivicnog dela, pa je ozal-
bena presuda u svemu pravilna i zakonita.

Presuda Viseg suda u Cacku
Kz 155/2020. od 3. 3. 2021. godine.
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b) Za ostvarenje krivi¢nog dela pu-
stoSenja Suma nije od znacaja da li se
radnja preduzima na mestu koje je u
formalnom smislu Suma, ukoliko fak-
ticke okolnosti (npr. koli¢ina posecene
drvne mase, kultura u vreme sece) uka-
zuju da je re¢ o zemljiStu koje se moze
smatrati Sumom.

Iz obrazlozenja:

Prvostepeni sud sasvim proizvoljno za-
kljucuje da okrivljeni secu drveca nije vrsio
u Sumi, ve¢ na livadi, a da pri tom ne daje
nikakve razloge. Opravdano se u zalbi Jav-
nog tuzioca postavlja pitanje otkuda onda
koli¢ina od 30 m? odsecene drvne mase, ako
je re¢ o livadi, pri ¢emu sud takav zakljucak
izvodi samo na osnovu izjave okrivljenog i
na osnovu Cinjenice da se zemljiSte na kom
je vrSena seca u katastru vodi kao kultura
livada. Sud je bio duzan da ceni fakticku si-
tuaciju, pa da vestacenjem ili na drugi nacin
utvrduje $ta su parcele na kojima je vrsena
seca po kulturi u vreme sece, dakle, da utvr-
di fakticko stanje, jer je Zakonom o Sumama
u ¢l. 3. propisano koje zemljiste se smatra
Sumom, dakle, sud nije mogao to procenji-
vati samo na osnovu odbrane okrivljenog. U
prilog ¢injenici da je na odgovarajuéi nacin
to morao utvrditi ide i koli¢ina odsecene
drvne mase, pa je u takvoj situaciji prvoste-
peni sud bio duzan da utvrduje i da li se u
konkretnom slu¢aju zaista radi o pustosenju
Suma, Sto podrazumeva uniStavanje Sume,
secu ovog drveca, zatim seCu koja ¢e do-
vesti do slabljenja zemljiSta, dakle, radi se
o faktickim pitanjima koja zavise od niza
okolnosti, §to je prvostepeni sud i utvrdivao
posredstvom vestaka Sumarske struke T. B.,
ali suprotno odredbi ¢l. 352. Zakonika o
krivicnom postupku, taj dokaz prvostepeni
sud uopste ne ceni, ve¢ za sada bez osno-
va zakljuCuje da izvrSena seCa nece dovesti
do umanjenja prinosno prirasne sposobno-
sti Sume. Iz navedenih razloga prvostepena
presuda je morala biti ukinuta, pa ¢e prvo-
stepeni sud u ponovnom postupku detalj-
nim sasluSanjem okrivljenog i izvodenjem
svih potrebnih dokaza sa sigurnoséu utvrditi
da li su parcele na kojima je izvrSena seca
u vreme sece bile posumljene i mogu li se
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smatrati Sumama (veStaenjem ili na drugi
odgovarajuéi nacin), zatim, utvrditi da li ¢e
izvrSena seca dovesti do smanjenja prinosno
prirasne sposobnosti Sume i voditi pri tom
racuna o svim bitnim ¢injenicama kao S$to
su veli¢ina Sume, gustina, koli¢ina oborenih
stabala, mesto, starost Sume i dr. i tek potom
odluciti o krivici okrivljenog, potom za svo-
ju odluku dati jasne i neprotivureéne razloge
koji ¢e omoguciti ispitivanje takve odluke.
U novom postupku prvostepeni sud ¢ée vo-
diti racuna i o drugim zalbenim navodima,
kao i navodima iz odgovora na zalbu, i na
siguran 1 nedvosmislen nacin utvrditi sve
odlucne Cinjenice.

Resenje Okruznog suda u Cacku

KZ. 361/2007. od 4. 9. 2007. godine.

Krivi¢no delo Sumska krada
iz ¢l. 275. KZ

a) Izrekom osudujuce presude za
krivicno delo Sumska krada nije po-
vreden Kkriviéni zakon kada se iz Cinje-
ni¢nog opisa dela, u kojem je utvrdeno
da je radi krade u Sumi oboreno drvo
u nameri prodaje, moZe izvesti pravilan
zakljucak da se u radnjama okrivljenog
sti¢u sva bitna obeleZja krivi¢nog dela.

1z obrazlozenja:

Presudom Osnovnog suda od 9. 10.
2017. godine okrivljeni AA oglasen je kri-
vim zbog izvrSenja krivicnog dela Sumska
krada iz ¢l. 275, st. 2. u vezi sa st. 1. KZ i
izreCena mu je uslovna osuda tako S$to mu je
utvrdena kazna zatvora u trajanju od 6 (Sest)
meseci 1 istovremeno odredeno da se ista
nece izvrsiti ukoliko okrivljeni za vreme od
2 (dve) godine od dana pravnosnaznosti pre-
sude ne uc¢ini novo kriviéno delo. Istom pre-
sudom usvojen je imovinskopravni zahtev
ostecenih BB i VV, te je okrivljeni obavezan
da oste¢enima isplati iznos od 69.102,70 di-
nara u roku od 15 dana od pravnosnaznosti
presude. Okrivljeni je obavezan da naknadi
troskove krivicnog postupka, o ¢ijoj visini
¢e sud odluciti posebnim resenjem. Presu-
dom Viseg suda u K. Kz1. od 30. 1. 2018.
godine odbijena je kao neosnovana zalba

branioca okrivljenog AA i potvrdena je pre-
suda Osnovnog suda u K. od 9. 10. 2017.
godine.

Branilac okrivljenog kao razlog za pod-
noSenje zahteva za zaStitu zakonitosti istiCe
povredu krivi¢nog zakona iz ¢l. 439, t. 1.
ZKP, zbog koje je podnoSenje zahteva do-
zvoljeno okrivljenom. Medutim, branilac
sustinski ovu povredu zakona obrazlaze
tako Sto osporava i polemise sa ¢injeni¢nim
utvrdenjima u pravnosnaznim odlukama i
ukazuje na pogresnu ocenu dokaza, istica-
njem da iz izvedenih dokaza ne proizlazi da
je okrivljeni imao nameru da u tudoj Sumi
sece drva radi svoje koristi, ve¢ proizilazi da
je on kupio i platio obelezena drva koja je
posekao i to na parceli koju mu je pokazao
prodavac, te se osporava vreme kada je iz-
vr$ena seca drva, parcela na kojoj je to uci-
njeno, kao i koli¢ina drva koju je okrivljeni
posekao.

Resenje Vrhovnog kasacionog suda
Kzz 541/2018. od 9. 5. 2018. godine.

b) Obaranjem Sumskih stabala u
nameri prodaje, iskoriS¢avanjem po-
godnosti u trajnom vremenskom perio-
du i jedinstvu mesta i prostora gde su
radnje preduzete, ostvarena su zakon-
ska obeleZja produZenog krivi¢nog dela
Sumska krada.

Iz obrazlozenja:

Presudom Osnovnog suda od 16. 9.
2014. godine okrivljeni V. M. oglasen je kri-
vim zbog produzenog kriviénog dela Sum-
ska krada iz ¢l. 275, st. 2. u vezi sa st. 1.
KZ u vezi sa ¢l. 61. KZ, za koje je osuden
na novéanu kaznu u odredenom iznosu od
100.000,00 dinara koju je duzan da plati u
roku od 60 dana od dana pravnosnaznosti
presude, a ukoliko okrivljeni u ostavljenom
roku ne plati nov€anu kaznu sud ¢e istu za-
meniti kaznom zatvora i to tako Sto ¢e za
svakih zapocetih 1.000,00 dinara novca-
ne kazne odrediti jedan dan kazne zatvora.
Tom presudom okrivljeni V. M. obavezan
je da u korist budzetskih sredstava suda na
ime pausala plati iznos od 3.000,00 dinara
u roku od 15 dana od dana pravnosnaznosti
presude, kao i da na ime troskova krivicnog
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postupka plati iznos od 18.470,00 dinara u
roku od 30 dana od dana pravnosnaznosti
presude, pod pretnjom prinudnog izvrsenja,
dok su osteceni D. D., B. S. i P. B. upuéeni
na parni¢ni postupak radi ostvarivanja imo-
vinskopravnog zahteva. Presudom Viseg
suda u N. od 15. 1. 2015. godine odbijena je
kao neosnovana zalba branioca okrivljenog
V. M., advokata A. D.-S. i presuda Osnov-
nog suda u A. od 16. 9. 2014. godine je
potvrdena. Protiv navedenih pravnosnaznih
presuda zahtev za zastitu zakonitosti podneo
je okrivljeni V. M., preko branioca advokata
A. D.-S. sa dopunom zahteva preko branio-
ca advokata B. S., zbog bitne povrede odre-
daba kriviénog postupka iz ¢l. 438, st. 1, t. 1.
ZKP, sa predlogom da Vrhovni kasacioni
sud navedene pravnosnazne presude ukine i
predmet vrati prvostepenom sudu na ponov-
no sudenje, odnosno da ista preinacéi tako
$to ¢e prema okrivljenom odbiti optuzbu da
je izvrSio produzeno kriviéno delo Sumska
krada iz €l. 275, st. 2. u vezi sa st. 1. KZ u
vezi sa €l. 61. KZ. Zahtev za zaStitu zakoni-
tosti okrivljenog V. M. sa dopunom zahteva
podnet preko branilaca je neosnovan. Okri-
vljeni V. M. u zahtevu za zastitu zakonitosti
sa dopunom podnetom preko branilaca isti-
¢e da je pravnosnaznim presudama uc¢injena
bitna povreda odredaba krivicnog postupka
iz ¢l. 438, st. 1, t. 1. ZKP navodima da je
zbog predmetnih kriticnih dogadaja za koje
je okrivljeni u krivicnom postupku oglasen
krivim isti pravnosnazno osloboden u prekr-
Sajnom postupku i to odlukama Prekrsajnog
suda u N. Odeljenje u A. od 24. 11. 2011.
godine, od 2. 12. 2011. godine i presudom
od 22. 7. 2011. godine, te da se upravo zbog
toga u konkretnom slucaju radi o presude-
noj stvari. Iznete navode zahteva za zastitu
zakonitosti sa podnetom dopunom Vrhovni
kasacioni sud ocenjuje neosnovanim. Na-
ime, navode sadrzane u zahtevu za zaStitu
zakonitosti i dopuni istoga branilac okrivlje-
nog V. M. neosnovano je isticao i u zalbi iz-
javljenoj protiv prvostepene presude, a dru-
gostepeni sud je nasao da su ti zalbeni navo-
di neosnovani i na strani 3, pasus drugi i tre-
¢i; strani 4, pasus prvi obrazlozenja presude,
je dao jasne i dovoljne razloge da ¢injenicni
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opis radnji koje su okrivljenom u prekrsaj-
nom postupku stavljene na teret i ¢injenicni
opis radnji koje su okrivljenom u krivicnom
postupku stavljene na teret nisu istovetne i
da se sledstveno tome u konkretnom sluca-
ju ne radi o presudenoj stvari, koje Vrhovni
kasacioni sud u svemu prihvata i u smislu
odredbe ¢l. 491, st. 2. ZKP na njih upucuje.

Presuda Vrhovnog kasacionog suda
Kzz 349/2015. od 14. 4. 2015. godine.

¢) Ne postoji krivicno delo Sumske
krade ako su stabla drveta oborena na
parceli koja je po kulturi livada.

Iz obrazlozenja:

Naime, iz ¢injeni¢nog opisa radnji okri-
vljenog datog u optuznom aktu iz koga, kao
$to je vec reCeno, ne proizilaze sva bitna
obelezja krivicnog dela iz ¢l. 275, st. 1. KZ,
jer je okrivljeni oborio sporna stabla vrbe na
parceli koja je po kulturi livada. Nezavisno
od ocene da li ¢injeni¢ni opis optuznog akta
sadrzi bitna obelezja krivi¢nog dela krade iz
¢l. 203. KZ, te da li je ovo i dokazano, prvo-
stepeni sud okrivljenog nije mogao oglasiti
krivim za to krivi¢no delo iz razloga $to bi
okrivljeni u tom slucaju bio oglasen krivim
za krivi¢no delo koje je po zaprecenoj kazni
stroze od krivi¢nog dela za koje je optuzen.

Presuda Vrhovnog kasacionog suda
Kzz. 58/2013. od 11. 7. 2013. godine.

d) Ukoliko okrivljeni radi krade
u Sumi posefe viSe stabala, a Kkoli¢ina
oborenog drveta je veéa od 5m? po-
stupajuci sa umisljajem i namerom da
oborena stabla prisvoji i time pribavi
protivpravnu imovinsku Korist, u tom
slu¢aju su se u njegovim radnjama
stekli bitni elementi bi¢a produZenog
krivi¢nog dela Sumska krada iz ¢l. 275,
st. 2. u vezi sa st. 1. KZ, a ne produ-
Zenog krivifnog dela krada iz ¢l. 203,
st. 1. KZ.

Iz obrazlozenja:

Presudom Osnovnog suda u Knjazevcu
K 139/19. od 20. 4. 2021. godine, okrivljeni
AA, oglaSen je krivim zbog produzenog kri-
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viénog dela krada iz ¢l. 203, st. 1. u vezi sa
¢l. 61. KZ i osuden na kaznu zatvora u tra-
janju od tri meseca, te je istovremeno odre-
deno da ¢e se ova kazna izvrsiti tako Sto ¢e
je okrivljeni Kzz 1238/2021. 2, izdrzavati u
prostorijama u kojima stanuje, bez primene
elektronskog nadzora.

Osnovano se zahtevom za zastitu zako-
nitosti branioca okrivljenog AA, ukazuje da
je pobijanim pravnosnaznim presudama po-
vreden zakon iz ¢l. 439, t. 2. ZKP, time $to
je u pogledu krivi¢nog dela koje je predmet
optuzbe primenjen zakon koji se nije mogao
primeniti. Prema c¢injeniénom opisu krivi-
¢nog dela datom u izreci prvostepene presu-
de, okrivljeni AA je ,,u uracunljivom stanju,
u nameri da prisvajanjem tudih pokretnih
stvari pribavi sebi protivpravnu imovinsku
korist, neutvrdenih dana u toku jula mese-
ca 2016. godine, posekao i oduzeo u Sumi
svojine Opstina Knjazevac, u mestu Klisura,
na kp. br. (...) KO (...), Opstina Knjazevac,
dva stabla topole u koli¢ini od 6,56 m’, u
vrednosti od 15.459,00 dinara, i na parceli
svojine JVP ,,Srbijavode” Beograd, na kp.
br. (...) KO (...), Opstina Knjazevac, pose-
kao i oduzeo pet stabala topole, u koli¢ini
od 32,17 m?, u vrednosti od 76.072,00 dina-
ra i time pribavio sebi protivpravnu imovin-
sku korist u ukupnom iznosu od 91.531,00
dinara, iako je bio svestan da je njegovo
delo zabranjeno.

Odredbom ¢l. 203, st. 1. KZ, koja inkri-
miniSe krivicno delo krada, propisano je da
¢e se onaj ko tudu pokretnu stvar oduzme
drugom u nameri da njenim prisvajanjem
sebi ili drugom pribavi protivpravnu imo-
vinsku korist, kazniti novéanom kaznom
ili zatvorom do tri godine. Prema odredbi
¢l. 275, st. 1. KZ, osnovni oblik krivicnog
dela Sumska krada ¢ini onaj ko radi krade
obori u Sumi, parku ili drvoredu jedno ili
viSe stabala, a koli¢ina oborenog drveta je
veca od 1 kubnog metra, te da ¢e se ucinilac
kazniti nov€anom kaznom ili zatvorom do
jedne godine. Tezi oblik ovog kriviénog dela
iz st. 2. istog ¢lana, postoji, izmedu ostalog,
ako je koli¢ina oborenog drveta veca od
5 m?, za koje delo ¢e se u¢inilac kazniti nov-
¢anom kaznom ili zatvorom do tri godine.

Imajuci u vidu zakonski opis bi¢a navedenih
krivicnih dela i ¢injenice i okolnosti navede-
ne u ¢injeni¢nom opisu dela u izreci prvo-
stepene presude iz kojih proizlazi da je okri-
vljeni AA u Sumi u svojini Opstine Knja-
zevac 1 u Sumi u svojini JVP ,,Srbijavode*
u nameri da prisvajanjem tudih pokretnih
stvari pribavi sebi protivpravnu imovinsku
korist, u dva navrata posekao i oduzeo sta-
bla topole u koli¢ini od 6,56 m* i 32,17 m’,
sud opisane radnje okrivljenog nije mogao
pravno kvalifikovati kao produzeno krivi-
¢no delo krada iz ¢l. 203, st. 1. u vezi sa
¢l. 61. KZ, buduci da je okrivljeni radi krade
posekao u Sumi vise stabala, a koli¢ina obo-
renog drveta je veta od 5 m’, postupajuci
sa umisljajem i namerom da oborena stabla
prisvoji i time pribavi protivpravnu imovin-
sku korist, u kom slucaju bi pravilnom pri-
menom zakona, radnje okrivljenog mogle
biti pravno kvalifikovane jedino kao produ-
zeno kriviéno delo Sumska krada iz ¢l. 275,
st. 2. u vezi sa st. 1. KZ, na koji nacin je
prvostepeni sud povredio zakon iz ¢l. 439,
t. 2. ZKP, na $ta se osnovano ukazuje u za-
htevu za zastitu zakonitosti branioca okri-
vljenog. Pri tome, Vrhovni kasacioni sud na-
lazi da je pojam ,,posekao®, kako je u izreci
pravnosnazne presude opredeljena radnja
izvrSenja okrivljenog, identi¢an zakonskom
pojmu ,,oborio®, kojim je odredena radnja
izvrSenja kriviénog dela Sumska krada iz
¢l. 275, st. 1. KZ.
Presuda Vrhovnog kasacinog suda
Kzz 1238/2021. od 23. 11. 2021. godine.

Krivi¢no delo nezakonit lov
iz ¢l. 276. KZ

a) Ne postoji kriviéno delo nezako-
nit lov bez namere okrivljenog da za
vreme lovostaja ili na podrucju gde je
lov zabranjen izvr$i odstrel divljaci.

Iz obrazlozenja:

Zalba OJT izjavljena protiv presude
prvostepenog suda kojom su okrivljeni pri-
menom ¢l. 423, t. 2. ZKP oslobodeni od op-
tuzbe da su kao saizvrSioci ucinili krivi¢no
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delo nezakonit lov iz ¢l. 276, st. 4. u vezi
sa st. 1. KZ je neosnovana. Da bi postojalo
kriviéno delo nezakonit lov, nije dovoljno
samo da se okrivljeni nalazi u lovistu i1 da
u istom posmatraju, traze, prate tragove di-
vljaci, pozivaju i ¢ekaju divlja¢ (kao objek-
tivni uslov), ve¢ je neophodno i postojanje
namere da se to Cini radi odstrela divljaci
kao subjektivnog uslova kriviénog dela, u
konkretnom slucaju radi odstrela divljih
svinja. Dokazima — sasluSanjem svedoka —
je utvrdeno da su videli okrivljene da nesto
zagledaju kroz loviste, da svedoci — lovocu-
vari — nisu sigurni da li su se okrivljeni kri-
ticnom prilikom nalazili u lovu, okrivljenom
puska je bila rasklopljena na dva dela kao
i drugookrivljenom kada su ih lovocuvari
posmatrali kroz dvogled, puske im nisu bile
napunjene, jasno proizilazi da su kriticnom
prilikom bili u prolazu kroz loviste iz pot-
puno drugih razloga a ne radi lova, odno-
sno odstrela divljaci. I po oceni ovog suda
navedeni dogadaj iz optuznog akta je ostao
u granicama indicija, ali se ne radi o skupu
indicija koje bi sa punom izvesnoscu isklju-
¢ile svaku drugu mogucénost, odnosno koje
bi ukazale da su okrivljeni izvrSili navedeno
kriviéno delo na nacin kako je to navedeno
u optuznom aktu.
Presuda Viseg suda u Cacku
Kz 34/2020. od 28. 4. 2020. godine

b) Krivi¢no delo nezakonit lov je sa
blanketnom dispozicijom pa je nuZno
ceniti da li su ispunjeni uslovi iz odred-
be ¢l 4, t. 14. Zakona o divljacdi i lov-
stvu da bi se radnje okrivljenog mogle
kvalifikovati kao lov divljaci.

Iz obrazlozenja:

Apelacioni javni tuzilac u K. predlozio
je da Apelacioni sud odbije kao neosnova-
nu zalbu. Suprotno zakljucku prvostepenog
suda ovaj sud nalazi da nijedan od dokaza
izvedenih pred prvostepenim i ovim sudom
nije potvrdio (ucinio izvesnim), navode iz
optuzbe da je okrivljeni u vreme, na mestu
i na nacin bliZe opisan u t. 2. izreke prvoste-
pene presude, ucinio kriviéno delo koje mu
se stavlja na teret. Iz Cinjenice da je okri-
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vljeni zajedno sa svojim dedom M. P. i dru-
gim lovcima fizicki bio na podrucju lovista
atara sela M. V., gde su njegov deda i drugi
lovci vrsili lov divljaci i to divljih svinja, pri
¢emu nema dokaza da je i sam preduzimao
bilo koju od aktivnosti pobrojanih u odred-
bi ¢l. 4, st. 1, t. 14. Zakona o divljaci i lov-
stvu, buduci da je u toj odredbi definisano
znacenje pojma ,,lov divljaci pod kojim se
podrazumeva aktivnost lovaca u traZenju,
posmatranju, pracenju, dozivanju i ¢ekanju
divljaci radi odstrela, odstrel divljaci, hvata-
nje zive divljaci, kao i sakupljanje divljaci
i njenih delova, to je ovaj sud usled nedo-
stataka dokaza da je okrivljeni preduzimao
bilo kakvu od navedenih aktivnosti nasao
da nije dokazano da je izvrsio krivi¢no delo
nezakonit lov iz ¢l. 276, st. 4. Krivicnog za-
konika, te ga je oslobodio od optuzbe uz pri-
menu odredbe ¢l. 423, st. 1, t. 2. Zakonika o
kriviénom postupku.
Presuda Apelacionog suda u Kragujevcu
Kz1. 500/2014. od 24. 4. 2014. godine.

Kriviéno delo nezakonit ribolov
iz ¢l. 277. KZ

a) Lice koje prilikom ribolova kori-
sti takozvano grabuljanje na nacin ko-
jim ugroZava razmnoZavanje ribe, bice
oglaseno krivim za Kkrivicno delo neza-
konit ribolov.

Iz obrazlozenja:

Presudom Osnovnog suda u Somboru
3K 769/15. od 19. 1. 2017. godine, okri-
vljeni AA oglasen je krivim zbog krivic-
nog dela nezakonit ribolov iz ¢l. 277, st. 2.
Krivi¢nog zakonika, za koje mu je izreCena
novc¢ana kazna u iznosu od 100.000,00 di-
nara koji je obavezan da plati u roku od Sest
meseci po pravnosnaznosti presude, a uko-
liko istu ne plati u ostavljenom roku bice
zamenjena kaznom zatvora tako $to ce se
za svakih zapocetih 1.000,00 dinara novca-
ne kazne odrediti jedan dan zatvora. Istom
presudom na osnovu €l. 277, st. 4. u vezi sa
¢l. 87. KZ prema okrivljenom je izrecena i
mera bezbednosti tako $to je od okrivljenog
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oduzet Stap za pecanje blize naveden u iz-
reci prvostepene presude. Okrivljeni je oba-
vezan na pladanje troSkova kriviénog po-
stupka, a o visini istih bi¢e doneto posebno
reSenje. Presudom Viseg suda u Somboru
KZz1 66/17. od 25. 4. 2017. godine, odbije-
na je kao neosnovana zalba branioca okri-
vljenog AA, adv. Z. M., a presuda Osnov-
nog suda u Somboru 3K 769/15. od 19. 1.
2017. godine potvrdena. Protiv navedenih
pravnosnaznih presuda branilac okrivlje-
nog AA, adv. Z. M. podneo je zahtev za
zastitu zakonitosti zbog povrede zakona iz
¢l. 485, st. 1, t. 1. ZKP, sa predlogom da
Vrhovni kasacioni sud usvoji zahtev i pre-
ma okrivljenom odbije optuzbu. Vrhovni
kasacioni sud je dostavio primerak za-
hteva za zaStitu zakonitosti Republickom
javnom tuziocu, shodno odredbi ¢l. 488,
st. 1. Zakonika o kriviénom postupku, i u
sednici veca, koju je odrzao bez obaveste-
nja Republickog javnog tuzioca i branioca
okrivljenog, nalaze¢i da njihovo prisu-
stvo nije od znacaja za donoSenje odluke
(¢l. 488, st. 2. ZKP), razmotrio spise pred-
meta sa odlukama protiv kojih je zahtev
za zatitu zakonitosti podnet, pa je nasao:
Zahtev za zaStitu zakonitosti je neosnovan.
Branilac okrivljenog AA, adv. Z. M., u za-
htevu za zaStitu zakonitosti ukazuje na po-
vredu krivicnog zakona iz ¢l. 439, t. 1. ZKP,
to jest da krivi¢no delo za koje je okrivljeni
oglasen krivim nije krivi¢no delo, budu¢i da
je to delo Zakonom o zastiti i odrzivom ko-
riS¢enju ribljeg fonda ¢l. 22, st. 1, t. 14. pro-
pisano kao prekr$aj, a Vrhovni kasacioni sud
ovakve navode ocenjuje neosnovanim. Nai-
me, stoje navodi u zahtevu da je grabuljanje
kao nacin lova ribe propisan kao prekrsaj iz
¢l. 22, st. 1, t. 14. Zakona o za$titi 1 odrzi-
vom kori$¢enju ribljeg fonda. Medutim,
imajuci u vidu da navedeni zakon ne propi-
suje lov ribe na nacin Stetan za razmnozava-
nje, a u konkretnom slucaju iz izreke prvo-
stepene presude proizilazi da je okrivljenom
stavljeno na teret da je lovio ribu na nacin
Stetan za razmnozavanje ribe — takozvano
grabuljanje, Sto predstavlja zakonsko obe-
lezje krivicnog dela nezakonit ribolov iz
¢l. 277, st. 2. Krivicnog zakonika, za koje

je okrivljeni oglasen krivim to, suprotno na-
vodima zahteva branioca okrivljenog, okri-
vljeni AA nije mogao biti oglasen krivim
za prekrsaj, ve¢ za krivicno delo. Stoga se
neosnovano zahtevom za zastitu zakonito-
sti ukazuje da se u konkretnom slucaju radi
o prekrsaju, te da je donoSenjem pobijanih
pravnosnaznih presuda ucinjena povreda za-
kona iz ¢l. 439, t. 1. ZKP. Takode, neosno-
vani su i navodi zahteva kojima se ukazuje
na udinjenu povredu odredaba krivicnog
postupka iz ¢l. 438, st. 1, t. 7. ZKP. Naime,
ukazujuéi na ovu povredu odredaba ZKP,
branilac okrivljenog u zahtevu za zastitu
zakonitosti istice da su u konkretnom slu-
¢aju povredene odredbe krivicnog postupka
u pogledu postojanja optuzbe ovlasé¢enog
javnog tuzioca, jer po stavu branioca ne radi
se o krivicnom delu, pa samim tim ni javni
tuzilac nije ovlaséen za vodenje tog postup-
ka. Medutim, po oceni ovog suda, javni tu-
zilac je u konkretnom slucaju bio ovlaséeni
tuzilac za preduzimanje krivicnog gonjenja
protiv okrivljenog. Naime, iz ¢injenicnog
opisa izreke prvostepene presude proizlaze
sva zakonska obelezja kriviénog dela neza-
konit ribolov iz ¢l. 277, st. 2. KZ, koje je
okrivljenom stavljeno na teret i zbog kog je
oglaSen krivim, a za ovo krivi¢no delo ovla-
S¢enje za krivicno gonjenje pripada javnom
tuziocu, koji je dakle bio ovlas¢eni tuzilac
u konkretnom slucaju, to navodi istaknuti u
zahtevu da se u konkretnom slucaju radi o
prekrsaju, i da su povredene odredbe krivic-
nog postupka iz ¢l. 438, st. 1, t. 7. ZKP u
pogledu postojanja optuzbe ovlaséenog tu-
zioca, u stvari predstavljaju sopstvenu pro-
cenu podnosioca zahteva, te je po nalazenju
Vrhovnog kasacionog suda zahtev i u ovom
delu ocenjen neosnovanim.

Presuda Vrhovnog kasacionog suda
Kzz 891/2017. od 13. 9. 2017. godine.

b) Nije povreden ni subjektivni, a ni
objektivni identitet optuzbe i presude
na Stetu okrivljenog ako je prvostepeni
sud u presudi izmenom u pogledu broja
predmeta krivicnog dela samo uskladio
¢injenic¢ni opis krivicnog dela sa ¢inje-
ni¢nim stanjem utvrdenim na glavnom
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pretresu, krecudi se pri tome u okviru
optuZnog akta javnog tuZioca, pri ¢emu
navedena izmena nije izvrSena na Stetu
okrivljenog.

Iz obrazlozenja:

Ukazuju¢i na bitnu povredu odreda-
ba kriviénog postupka iz ¢l. 438, st. 1, t. 9.
ZKP, branioci okrivljenog AA u podnetom
zahtevu istiCu da je pravnosnaznom presu-
dom prekoracena optuzba, s obzirom da je
u konkretnom slu¢aju povreden objektivni
identitet optuzbe i presude, jer je optuznim
aktom javnog tuzioca okrivljenom stavljeno
na teret da je kriticnom prilikom, koriste¢i
Cetiri ,,vrSke* — zamke, uhvatio 5 barskih
kornjaca, dok je u ¢injeni¢nom opisu krivic-
nog dela utvrdenog u izreci presude navede-
no da je okrivljeni koristio tri ,,vrske* — zam-
ke u kojima je uhvatio 4 barske kornjace.

Po nalaZzenju Vrhovnog kasacionog
suda, navedenom izmenom Cinjeni¢nog
opisa krivicnog dela iz optuznog predloga
Osnovnog javnog tuzioca u Sremskoj Mi-
trovici KT 399/17 od 8. 12. 2017. godine,
sud nije prekoracio optuzbu, odnosno nije
povredio ni subjektivni, a ni objektivni
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identitet optuzbe i presude na Stetu okrivlje-
nog AA. Naime, prvostepeni sud je u presu-
di ovom izmenom (u pogledu broja barskih
kornjaca i ,,vr8ki“ — zamki) samo uskladio
¢injeni¢ni opis kriviénog dela sa Cinjenic-
nim stanjem utvrdenim na glavnom pretre-
su, kre¢udi se pri tome u okviru optuznog
akta javnog tuzioca, pri ¢emu navedena iz-
mena nije izvrSena na $tetu okrivljenog, jer
su bitna obelezja bic¢a krivicnog dela ista i
u optuznom aktu javnog tuzioca i u izreci
presude, odnosno postoji istovetnost ¢inje-
ni¢nog opisa radnje izvrSenja, kao i nacina
i sredstva izvrSenja predmetnog krivi¢nog
dela (okrivljeni nije oglasen krivim za vecu
Hkriminalnu koli¢inu®). Dakle, kako je ¢i-
njeni¢ni opis u izreci presude ostao u grani-
cama ¢injeni¢nog osnova iz optuzbe, odno-
sno u granicama onih Cinjenica i okolnosti
na kojima se optuzba zasniva, a iz kojih
proizilaze zakonska obelezja krivi¢nog dela
nezakonit ribolov iz ¢l. 277, st. 2. KZ, to su
u konkretnom sluc¢aju neosnovani navodi
branioca okrivljenog kojima se ukazuje na
povredu zakona iz ¢l. 438, st. 1, t. 9. ZKP.
Presuda Vrhovnog kasacionog suda
Kzz 1296/2018. od 5. 12. 2018. godine.

3 Sudsku praksu priredio
Dr Zeljko Mirkov, Osnovno javno tuzilastvo
u Kikindi



OmoMuu U3 mpaBHe Ipaxce

CEHTEHILE M3 ITPAKCE
JUCHUIIJIMHCKOI' CYJIA AKB

IIpexomepHo yropapame Harpaje
WJIH HaKHaJie TPOUIKOBA NPOTHBHO
onpendama Tapude o narpagama u
HAKHa/JM TPOLIKOBA 32 paj aJBo-
KaTa WIN Tpa:kewe Harpage o
cTpaHKe KOjy je Ay:KaH jJa 3acTyna
OecriaTHO

Onpenoda:
Y. 99, 1. 27. Craryra AKB

Cenitienya:

VYroBapame naymanHe Harpaje 3a
3acTyname KIUjeHTa Hpe] CyIOoM WIN
JIPYTHM JAP>KaBHHM OPraHOM Y CyIpOT-
HocTH je ca Tapudom o Harpagama u
HaKHa/JaMa TPOIIKOBAa 3a paJ aJBo-
KaTa W Kao TAaKBO MPEACTaBJba TEXKY
MOBpeJy Jy)KHOCTH aJ[BOKaTa U yriezna
aJIBOKaType.

U3 uspeke npecyoe:
JlucuunnuHcKkr OKpuBJbeHH AA, anBo-
Kar y Pymu, oralieH je KpuBUM 3a TEKy I10-

BpeLy JyXHOCTH aJ[BOKaTa M yIiesa aJ{BoKa-
Type, jep je nana 27. 3.2017. ronqune y Pymu,
ca cBoje e-mail azgpece ...@gmail.com
ymytuo e-mail muemo BB u3 Ilerposapa-
JMHA Ha EEroBy ajapecy ...@yahoo.com,
KOJUM je TIOKyIIa0 YTOBOPHUTH HArpajy mpo-
TUBHO oapendama Tapude, Tako mTo je of
bb 3axteBao na My Ha uMe mnpuOaBibarba
3alMCHUKA O CAacClyllalby OCYMEbHYCHUX
caunmbeHux npex OJT y Hosom Cany, y
MOCTYNIKYy y KOjeM je McTH omrTeheH Kpu-
BUYHUM JICJIOM, IUIATH MayLIalHy Harpaxy
3a 3acTyname y KPUBHYHOM IMOCTYNKY Y
BucuaU o7 15.000 eBpa, nok he mo Haruta-
TH HaKHAJIe MITETe OJl OKPUBJHEHHUX Y H3HO-
cy ox 160.000 eBpa u TpOIIKOBa MMOCTYIIKA,
aJIBOKaTCKa KaHIeJapuja mpujaBjbeHor AA
3ajpaKaTH Tpoukose nocrynka u 50% oxn
[JIAaBHULE U 3aKOHCKE 3aTe3He kamare (Ipu
yemy he y Tom ciyuajy Bb 6utn Bpaheno
MPeTXOAHO maymanHo yrutahenux 15.000
eBpa).

bb Hukana Huje 10OMO HaBEICHE 3aId-
CHHKe, HaKo je Ouo yBepaBaH j1a he 1o Tora
nohn y poKy o TpH JaHa.
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IIpaBunom 6p. 30.3.9. Koxekca mpode-
CHOHAJIHE eTHKE aJBOKaTa IIPOIHCAHO je
Jla aBOKAT MMa IpaBO Jia 3a CTallHy CaBe-
TOZIaBHY ITOMON YroBOpH HEPHOAMYHO IUIa-
hame maymanHOr M3HOCA Harpaje, dmja je
BHCHHA TIPHMepeHa 00MMYy, BPCTH U CIIOXe-
HOCTH HeroBUX obOaBe3a. Ompenbom cap-
aHoM y wi. 5, cT. 1. Tapude npensuheno
je J1a aJiBOKaT MOXe 3a MpyXKambe KOHTHHYHU-
paHe TpaBHEe MOMONHM ca CTPaHKOM yrOBOPHU-
TH Harpajay y naymajJHOM H3HOCY, T€ Ja ce
0BAaKO YrOBOPEHA Harpaja He MOXE OJJHOCH-
TH Ha pajiibe 3aCTylama Ipe]] CyIOBUMa U
JP’KaBHUM OpraHuMa.

Kako Hmje wMoryhe yroBapame mnay-
MIAJHOT U3HOCA 32 3aCTYNAae y MOCTYNKY
Ipe]l TY>KMJIAIITBOM U CYZOM, HAPOYUTO HE
y M3HOCHMA TOTPaKUBAHUM Ol CTpaHE /-
CUMIUIMHCKH OKPHBJHCHOT, HMMEHOBAHHU je
OIVIAIlleH KPUBHMM 3a M3BPLICHU HPECTYH U
H3peueHa My je HOBYaHA Ka3Ha y3 mparehy
00aBe3y CHOLICHA TPOLIKOBA JIMCIHILINH-
CKOT ITTOCTYTIKA.

Ipecyoa JucyuiinunckoZ cyoa AKB iioca.

op. Hucy.13/17. 00 20. 4. 2018. Zooune.

Hanomene:

Oga npecyaa He caap:ku odpa3io-
skemse. [IpenmMeTHa Texka moBpena
JAY’KHOCTH aJBOKATa HA HAEHTUYAH
HauuH npeasuljena je Craryrom
AKC y ua. 241, c1. 2, T. 33.

Ya. 99. Craryra AKB Opucan je
y MH3menama um ponmynama Craryrta
AnBokarcke komope BojBomune 00-
jaBsenum y Cnyscoenom aucmy AIIB
op. 22/19, xoje ce mpumemyjy ox 23. 5.
2019. rogumne.

HenonnyHo moHamame nmpema apy-
roM a/IBOKATY, aIBOKATCKOM NPUINPaB-
HHMKY, MIPOTHBHOj WJIN CBOjOj CTPaHIH,
CyIYy, CBEOKY, BEIITAKY, CYICKOM TyMa-
4y WM YYeCHHUKY Yy MOCTYNKY KOjU HMa
CBOjCTBO CJIY:KO€HOT JInIa

Onpenoa:

Ya. 241, c1. 2, 1. 14. CratyTa AKC,
Yy Be3H ca nmoBpeaoM npasuJa op. 38.1,

1024

38.2. u 38.4. Kogexca npodecuonaane
eTHKe aBOKATA.

Cenitienya:

VYBaxkaBajyhu uyumeHuny na
JUCHUIUIMHCKM TOCTYHNAK II0 CBO-
jOj TpUpOAM TpEACTaBJba Ka3HEHH
MOCTYNaK, y CUTyallMju Kaja Cy HCILy-
HBEHU CBH KPUTEPHUjyMH YHEHCHHYHOT
UJCHTUTETA JCJIHKTA, WIACHTUTETa
samtheHor 100pa, TeKMHE HOCHEeIH-
e JIeNMKTa U UICHTUTETa CaHKIuje Beh
H3peyYeHe aJ[BOKATy Ofl CTpaHe Cyla 3a
HPECTYH KOjH je MPOIMCAH U Kao Texa
moBpesa Ay>)KHOCTH aJBOKaTa M yrIie-
JIa ajBoKarype, MMa mecra oJ0ujamby
ontyx0e, Bonehu padyHa o yCTaBHOM U
3aKOHCKOM Hayesy MpaBHE CHUI'YPHOCTH
OKPHBJBCHUX JINLA — ne bis in idem.

U3 obpasznoocerva:

JIMCIMIIIMHCKY OKpUBJEHU AA, ajaBo-
kar y Hosom Cany, y xanbu on 28. aBry-
cra 2017. roxuHe, MOIHETOj NMPOTHB IIpe-
cyae OcnoBHor cyna y Hoeom Cany mocrt.
op. K.../16, mpema CTaHOBUIITY AUCIUILIIHH-
ckor tyxuona AKB ymorpe6sbaBao je Hemo-
JIMYHE U HENPHMEpPEeHEe Pedn KojuMa Cy Bpe-
hanu cyn u mocrynajyhu cyamja, mTo je 3a
pe3yAaTaT UMajo HbEroBo HOBUYAHO KaXKH-aBa-
Be 071 cTpane cyna y usnocy oz 100.000,00
JIMHapa TMOCEOHUM pELICHhEeM JTOHETHM
17.10. 2017. roguHe, a MPaBHOCHAXHUM ca
nmanoMm 20. 12. 2017. rogune.

Haume, AMCLMIUIMHCKU OINTYXXEHH je
IIPEIMETHOM HKaJI00M HPECyy OKapakTepH-
cao Kao ,,0e3HAJICKHO JIONIY, CTaBJbajyhu
0Baj HaBOJ y mozeOspaH (OHT, a HA CTPAHU
5 momeHyTe kande ucrakao je na he y ,,Ha-
PEAHOM HAy4YHOM 4IAHKYy OA moctymajyher
CyaWje HAIpPaBUTH Xepoja WIaHKa, Kao IITO
j€ TIPETXOHO jeTHOT APYTOT HOCHOIA (QyHK-
[Mje TPEACTaBHO Kao CPICKOr XepKyna
300r ragoBa Koje mpecyaa Caapxu’.

VmenoBanu je Ha cTpanu 7. xanbe Iu-
tupao mpod. Illkynmha waBonehu ,,.cBe y
CBEMY OBO je 3a Halllelr pacHpaBHOT CYIH-
jy, O TYXXHOILly 7]a ¥ HE TOBOPHM,  IIIAHCKO
ceno’, a Ha cTpaHu § xanbe HaBeo je aa
nocrynajyhem cyauju ,,Buille Off HE3Hama
3amMepa OACYCTBO HENPUCTPACHOCTH, TE 1a
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ucty noamehe m Bapa, IITO My je MaHup®.
Ha crpanu 9 sxanbe AUCHUIUTMHCKH OKPHU-
BJbCHHU HAIVIACHO j€ Jia CyIWjH MambKa CIIO-
COOHOCT JIOTHYKOI' Pa3MHUIILbama, Halasbe
HaBozieht ,,IaMTUTE JIH OHY CLEHY U3 (buil-
Mma Jlajare Ha 36e30e kana bBepuek kaxke
harmma: ’Jen BHAMTE C KakBUM Ce€ IIpe[-
3HamBeM HJe y KadaHy? *, aume je, mo cor-
CTBEHOM PE30HOBaMbY, XTEO J1a PacIpaBHOM
CYAUjH IOKaXe Ca KaKBUM CE€ IPEA3HABEM
HeKaJla 10CTajasio CyAnjoM, a caj ce TO I10-
cTaje ca 100poM Be30M.

Behe ducummmuackor cyna AKB 3ay-
3€J10 je CTAHOBHIUTE JIa j€ 3alITUTHU 00jeKT
KOjU je ToBpeheH paamama AUCIHUILTHHCKA
OKPUBJBCHOI' — YBPCIJBMBHUM H3pa3uMa,
yIIeq U JIOCTOjaHCTBO cyda. 300r moBpene
yriena W JocTojaHcTBa cyna cdM OCHOBHH
cyn y Hoom Camy Ha ocHOBY onamihiema
y HPOLICCHOM 3aKOHHKY JIOHEO je CBOje pe-
HICHE O HOBYAHOM Kaxkmasamwy ox 17. 10.
2017. ronune.

3amtutHH 00jeKT u3 mpaBmia oOp. 38.1.
Komekca mpodecrnonanne eTHKe aaBoKaTa
jecre yBakaBame NPaBHE KYJITYpe H IpaB-
HUYKe mpodecuje y OAHOCHMa aJBOKaTa
npemMa Cyiy, 3aliTHTHH 00jeKT M3 IpaBHiIa
6p. 38.2. Konexca je oiMepeHo U MPUCTOjJHO
ornxoheme ajBoKaTa mpeMa Cyay, a 3aIlTHT-
HU 00jekT n3 npasuia 6p. 38.4. Konexkca je
IPUMEPEHOCT Y TOHAIlIAY aBOKaTa mpeMa
Cyly W3pakeHa Kpo3 IOJIHECKe M yCMEeHa
U3JIarama.

OunrnenHo je na je 3alTUTHH 00jeKT
300T KOjer peIoBHH Cy/I UMa OBnamhema Ha
U3PHLAKE JUCLUIUIMHCKIX HOBYaHUX Ka3HU
— ymIen M JOCTOjaHCTBO Cyna, MACHTHYAH
Kao W y uuTupaHuM mpasminMa Kozmekca
npoecroHalIHe eTHKE a/IBOKaTa.

Wmajyhu y Buay omtyky YcTaBHOT cyna
noci. Op. Yx-11106/13. ox 19. 5. 2016.
roJMHe, MpeMa K0joj je y IH/by 3allTUTe
NPETeXKHUjEr HMHTepeca, MOpel KPUTepH-
jyMa YHEEHHYHOT HJICHTUTETA JENHUKTa,
Yy CBakOM KOHKPETHOM CIIy4ajy MOTpeOHO
PasMOTPUTH T3B. KOPEKTHUBHE KPHUTEPH]y-
Me: MACHTHTET 3amTuheHor 100pa, TeKHHY
MOCIIEINIIE AETUKTA U NACHTUTET CaHKIHje,
Kako OM ce OArOBOPHIJIO Ha IHUTAmE Jia JH
j€ JETHKT 300T KOjer ce BPIIM JUCIUILIHH-
CKO TOHEHE UCTH Kao U JEIHKT 300r Kojer

jé IWCIWIUTMHCKH OKPHUBJBEHH KAXIHEH Y
KPUBUYHOM MOCTYIKY, J{MCIUIUIMHCKU CyX
AKB cmarpa nma ce oBme pamu o mpecyhe-
HOj CTBapH, U TO Y HOCTYIKY BOh)EHOM Ipej
OcnosuuM cynoMm y Hosom Cany u na Hema
OCHOBa 3a u3pulame ocyhyjyhe mpecyme y
0BOj TIPaBHOj CTBapH.

CXOHOM TIpUMEHOM ojipeiou  3ako-
HHUKa O KPHBHYHOM IIOCTYIIKY, y CKJIamy ca
perynom u3 ui. 121. Craryra AKB, ducuu-
TUTMHCKH CYJ je 0a0M0 ONTYKOy MPOTUB JH-
CLMIUIMHCKH OKPHBJBEHOT, jep je uctu Beh
MIPAaBHOCHAYKHO Ka)XKIHEH 3@ HCTOBETHO JIEJO.

CarmacHo onpendu wi. 1l6a Craryra
AKB TpomkoBn Bohema ANCIUIIMHCKOT
[OCTYIKA T1a/1ajy Ha TepeT AJBOKATCKe KO-
Mope Bojsoxure.

Ilpecyoa /lucyuiinunckoZ cyoa AKB

wwocn. op. [Hucy. 19/18 0o 19. 6. 2018.

Zooune, tioiisphena Ipecydom [Jucyu-

itnunckoZ cyoa AKC iiocn. 6p. 10/18

00 24. 11. 2018. 2ooune

Jlakma nospena Koaekca
npodecuoHaliHe eTHKe aIBOKATa
— HeoAroBapame 0e3 olIaramba Ha
ciay:xx0eHo oopahame koJiere

Onpenda:

Ya. 240, ct. 2, 1. 2. Craryra AKC,
Y Be3d ca IMOBpPeIOM IpaBuia Op.
31.1.4. Kogexca npodecuoHaHe eTHKe
ajJiBOKara.

Cenitienya:

Camo 1o cebu, HeoAroBapame Ha
cinyx0eHo obpahame Kkosere, y ciryda-
jy Kaja je mocliena UCTOT M30CTala,
Bojehy padyHa O OKOJIHOCTUMA CBAaKOT
M0jeMHAYHOT CITydaja, He TpeACTaBiba
JIAKIIy TOBPEIY Jy)KHOCTH aJIBOKaTa U
yrieaa ajBoKaType.

U3 obpaznooicersa.

[ogHocunan mpujaBe AA, aaBOKar y
Beorpany, ynyTHO je TUCHMIUTHHCKUA OKPHU-
BJbeHO] BB, amBokary y Pymm, 3axrteB 3a
nHpOpMAIHjy O cTarycy mpeaMera on 3. 5.
2017. rogmHe, €KCIEAOBAaH MPEIOPYICHOM
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nombkoM gaHa 18. 5. 2017. rogune, a
KOjU JIONUC je OKPHUBJbEHA NPHMMIA JaHA
19. 5. 2017. roguHe W Ha BEra HUje OATO-
BOpHJIA Y TINCAHOM OOJIMKY IITO YNEEHHIHO
HHj€ CIIOPHO.

IpaBunom 6p. 31.1.4. Komekca mpode-
CHOHAJIHE CTHKE aJJBOKaTa IPOIHCAHO je aa
aJIBOKaT y IUJbY OfIpJKaBarba JOOpUX Kolle-
THjaJJHAX OJHOCA, Kao M3pasza MehycoOHOr
yBaKaBama U 4yBamba yIJela aJBOKATCKe
npodecuje, Tpeda na 0e3 omIarama OAroBo-
pu Ha ciryxOeHo obpahame koere.

Behe /lucummnmuHckor cyma cMarpa na
HE I0CTOje eJIEMEHTH Omha JaKie moBpese
JY’)KHOCTH aJIBOKaTa IpeABUleHe MPaBHIOM
op. 31.1.4. Konekca, jep je y KOHKPETHOM
Cllydajy y BpeMe IOJHOLICHA CIIOPHOTI 3a-
XTeBa WH(OpMaIja Koja je TpaxkeHa Of
CTpaHe KOJIere aJIBOKaTa, MOJHOCUOLY M-
CIMIUIMHCKE TpHjaBe Beh Omia moctymHa
Kao aHraxopaHom IyHomohuuky BB u To
Ha OCHOBY YBHJa y CIIUCE MpeaMeTa IOCI.
op. I11.../08 OcHoBHor cyna y Pymu, a ne-
BCH je M BpeMeHCKH pactioH ox 2012. roau-
He, Tj. TOAWHE MPAaBHOCHAKHOT OKOHYAha
OBOI' IIAPHUYHOI IOCTYIIKA M IIPECTaHKa
CBOjCTBA IYHOMONHHMKa JHCIMIUIMHCKH
OKpHBJBECHE, Y OJHOCY HAa MOMEHAT IIOJ[HO-
IeHka 3axTeBa 3a no0Hjame HHpopMmaiuje
xoju gatupa u3 2017. ronune.

IToce6HO je nemeHa OKOJTHOCT 1A je JH-
CUMIUIMHCKH OKPUBJbEHO] Kao ITyHOMONHH-
Ky ox crpane BB 6mio n3zgaro camo jeaHo
myHOMOhje M TO 3a 3aCTymame y MOCTYINKY
moci. Op. I11.../08, Te na oHa MO mpaBHO-
CH&)XHOM OKOHYamy OBOI' IOCTYIKa HHje
npey3uMaia Ma KakBe HOBE Pajlibe 3acTy-
nama, HUTH je 3a BHUX OWJIO Cropasyma u
W3/laBama Jajber TyHOMohja m3Mely me
u BB, kao esenryanne crpanke. Ca npyre
CTpaHe, IOCTYName/HEMOCTYIAkbEe OKPH-
BJbCHE Y ITUTAlby JaBamba YCMEHE, OJJHOCHO
nucaHe uHpOpMAIje HHje MPOY3POKOBAIIO,
HUTH je MOIJIO MPOY3pOKOBaTH OMIIO KakBe
LITETHE TTOCIIEINIC KAaKO y OJHOCY Tpema
BB kao OuBLIEM KJIMjeHTY, TaKO HH IIpemMa
Koyeru — aaBokary AA. YV omucaHoj cuTy-
aljd, XUTOTETHYKH, MOTIIO je OWTH caMo
pedd O TMOBpeqH HapylllaBama MPUHIHIA
(nmcaHor) oAroBopa Ha 3axTeB, JIOK j€ I0-
CIIeNIA y Ma KOM OOUMY ¥ BPCTH H30CTalIa.

1026

Wmajyhn y BuOy cBe HaBeIeHO, Ha
ocHoBy wi. 116, ct. 1, T. 2. Craryra AKB
JIOHETA je Mpecyaa KOjoM Ce AUCIUIUTMHCKH
OKpHBJbeHa ociiobaha ox omntyxbe, jep ce y
BEHUM pajibaMa He CTHUy eleMeHTH Ouha
HOBpeJie Koja joj Ce ONTY)KHULIOM CTaBJba Ha
TEpEeT, a TPOIIKOBU TOCTYIKA Maaajy Ha Te-
pet AnBokarcke komope BojsoamHe.

Ipecyoa /lucyuiinunckoZ cyoa AKB

iocn. op. Qucy. 14/17. 00 16. 5. 2019.

2ooune

Ipyxame npaBHe nomohu y ciry4a-
jeBHMa y KOjUMa je aJBOKAT AY:XKaH
Ja onduje mpyxame npasHe nomohu

Onpenda:

Ya. 241, cr. 2, 1. 2. Craryra AKC,

Be3W ca MOBpeIOM NpaBuja Op.
22.5.5. Kogexca mpodecuonajine eTuKe
ajBoKara.

Ceninienya:

AnBoxkar Tpeba Jia o7101je 3acTyname
AKO HCTOBPEMEHO Y JIPYTOM MPEAMETY
3acTyma CyMpOTHY CTPaHKY.

U3 obpasnooicerba npeocmenene npecyoe:

JIucuMIiIMHCKN OKpUBJbeHU AA, ajaBo-
kat y HoBom Cany, 29. jyna 2020. romm-
He, clloco0aH Jla CXBaTH 3Ha4aj CBOT jena
W yIpaB/ba CBOJHUM IOCTYIIIMMA, CBECTaH
NPOTHBIPABHOCTH JIeJa 4Hje HU3BPIICHE
je XTeo, 3aKJbyuHo je YroBop O IMpyKamy
npaBHux ycayra ca 100 ,,bb* Hosu Cap,
3aBeieH Kox kopucHuka aaHa 30. jyna 2020.
TOJIMHE TIOJI IeNOBOTHUM Op. .../1, KojuM je
MPUXBATHO BPIIEHE MPABHUX YCIyra 3a HC-
TOr, Mako je Tamxa npeq OCHOBHUM CYIOM y
Hosom Camy 610 y TOKY MapHUYHHU MOCTY-
mak, BoheH nox mociu. 6p. I11.../20, y kome
j€ OKpUBJHCHH aJ[BOKAT 3aCTyIa0 CTPaHy Cy-
npotHy y opHocy Ha JIOO ,,bb* Hosu Can.

. 8. npexnMeTHOr YroBopa Ha3Ha4€HO
je ma: OBaj yroBop CTyma Ha CHary W MpH-
Membyje ce Kaj ra 00e yroBopHe CTpaHe MoT-
nunry, a wi. 9, c¢r. 1. npeasubeno je na je
yroBOp 3ak/bydeH Ha HeoapeheHo Bpeme u
Jla TIPECTaje OTKA30M.
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[IpaBuom 6p. 22.5.5. Koxekca mpode-
CHOHAJIHE eTHKE aJBOKaTa MPOMKCAHO je aa
j€ aZBoKar qy)KaH Ja on0uje 3aCTyHame ako
HCTOBPEMEHO y JPYroM HPEAMETY 3acTylia
CYIIPOTHY CTPAHKY, IITO j€ Y OBOM IOCTYIIKY
HECIIOpHO U yTBpheHo, Te 1a oabuje npysxka-
Be TpaBHE MOMONH, jep UCTO, Y CKIIAy ca
. 241, ct. 2, 1. 2. Craryra AKC, npencra-
BJbA TEXKY ITOBPELY Jy’KHOCTH aJIBOKATA.

JIMCUMIUIMHCKM  CyJ| CMarpa Ja Huje
OWTHO Ja JIN je OKPUBJBCHU aJBOKAT JOOHMO
MOjeIMHAYHyY YHOMOR O cTpaHe IpaB-
HOT JIMIa Ca KOjUM je 3aKJbYyIHO YTOBOp O
npy)karby IPaBHUX yCJIyra WIN He, 1a JH je
npenyseo oxarosapajyhe paame wiu He, Beh
caMa YMIbEHHIA Ja je MOTHHCA0 CHOPHU
VYroBop y BpeMe Kaja je OO aHra)koBaH U
3aCTyIao MHTEpece CBOje CTPAaHKe Kao Cy-
IIPOTHE CTPaHE y APYTOM IIPEIMETY, yKa3yje
Ha FErOBY OYMIVICJHY HECaBECHOCT M He-
npo()eCHOHAITHOCT Y OBAaKBOM MOCTYIAmbY,
KOje Kao TaKBO MPEICTaB/ba TEIKH TUCIH-
IUTMHCKH MIPECTYIL.

U nopern cBUX HaBoOja MOJHOCHOLA JIH-
CIMIUIMHCKE IpHjaBe, TE JOIyHE HCTE Yy
HOIVIEy HABOJHO APYTHX MpeaMeTa y KOjH-
Ma je OKPHBJbEHH IIOCTYIIa0 Ha WICHTHYaH
HauvH, Behe je omnmyumBano y rpaHunama
OIITY)KHOT aKTa IOAHETOr of cTpane Juciu-
IUTMHCKOT TYXKHOILIA.

JIMCUMIUTHHCKHY CYJI je TIPUIIMKOM OJ[Me-
paBama CaHKIHMje Kao oJaKmaBajyhy okoi-
HOCT y3€0 Y 003Hp Ja JUCIHUIUIMHCKY OKpPH-
BJbCHU HUjE HAIUIATHO Ma KaKaB XOHOpap Of
CTpaHe IIPaBHOT JINLA Ca KOjUM j€ 3aKJby4eH
YroBop, Kao ¥ 1a 3a Tpeha jauua Huje HacTy-
muia OMITo KakBa IITETa, T je U3 TUX Pasiio-
ra OKPHBJHEHOM H3pEUYCHA MUHHUMAIIHA HOB-
YyaHa Ka3Ha npeaBuheHa 3a TexKy MOBpeLy
JIy’KHOCTH aJIBOKaTa M yIiesa aBoKaType.

Ca nipyre cTpaHe, U3 CaAp)KHHE TUCIH-
IUIMHCKE TIPHjaBe U BEeHE J0IyHe, N3jallimbe-
Ba M JOIYHE M3jalliberba JAUCLHUIUTMHCKI
OKPHUBJBCHOT, JaCHO je BUAJBUBO J1a TIOCTOjH
HK3 nopemeheHnx ofHOca u3Mely oaroBop-
HUX JIMIA Y TIPABHOM JIMILY Ca KOJUM je MOT-
mcao YroBop M T3B. ,,00p0a‘“ 3a QyHKIMje
Yy OKBHpPY HCTOT U CHOPOBHU KOjU CY TIO TOM
OCHOBY IIPOM3ALILIN, TAKO Ja je Oall U3 THX
pasiora JUCHUCIUIMHCKHA OKPHBIJLEHH MOPA0

BOJIUTH padyHa MPHJIMKOM 3aKJ/byuCHa OBa-
KBOT' YroBopa u Moryhux mocnienuua, anu
Yy KOHKPETHOM Cily4ajy JIMCUMIUIMHCKH CYJ
OBO HHje y3€0 Kao OTexaBajylly OKOIHOCT,
Ia je IEHHO caMo OJIaKIIaBajyhe OKOIHOCTH
n3pnuyhn HaBeleHy IUCLMIUIMHCKY Mepy
y3 00aBe3y CHOIICHa TPOIIKOBA MOCTYIIKA.

U3 o6pasnoocera npsocmenere npecyoe:

,HeocHoBaHO ce y jxandu ucTHye na
OKPUBJBCHU HHjE MPEAY3€0 HUjCTHY Paamby
Koja OW MpeicTaBjbalia Pajiikby H3BPIICHA
TeKe MOBpeJie AyKHOCTH a/IBOKaTa M yrieaa
ajBokarype. Takohe, HCOCHOBaHH Cy Kaj-
OeHM HaBONM Jla OKPHBJLEHH HHjE MOCEN0-
Bao moceOHa ImyHOMohja 3a BpIICHE OMIO
Kojer oONMKa mpyXama mpaBHe mnomohw,
jep je camHuM IMOTIHCOM YToBOpa HpHXBa-
THO CBe o0aBe3e M3 HEeroBor 4Wi. 1, rae cy
WCTe MHUPOKO objamrmeHe, a m3Mehy ocra-
nor oOyxBarajy M IpyKambe NpaBHUX caBe-
Ta W KOHCYNTaIMja 3a Koje HHCy MOoTpeOHa
nmyHomohja.

Jlpyrocreneno Behe cmarpa 1a Hecase-
CHO MOCTYyIame aJBOKaTa M HapyIllaBarmbe
yIieaa aaBokarcke npodecuje mocToju Kaaa
jelaH aJBOKar MPUXBATH 3aCTyMambe CTpPaH-
Ke MPOTUB KOje y HEKOM IOCTYNKy Beh 3a-
CTyIla CyNPOTHY CTpaHy.

Ilpecyoa /lucyuiinunckoé cyoa AKB

wwocn. 6p. [ucy. 6/21. 00 14. 5. 2021.

Zooune, tioiisphena Ipecyoom JJucyu-

itnunckoé cyoa AKC ioca. op. 21/21.

00 29. 1. 2022. 200une

3anp:kaBame HOBLUA HamaheHnor
3a payyH CTpaHKe

Onpenoda:
Y. 241, ct. 2, 1. 19. CTaryTa AKC

Cenitienya:

AZIBOKaT He cMe 1a 3a/Ip)KHM HOBaI[
HarutaheH 3a pauyH CTpaHKe, HH y CUTY-
alUju KaJa CaMOMHHIIMjaTUBHO cMarpa
Jla My HCTH IpUNaja Ha MMe TPOLIKOBA
0 YHjeM CHOILICHY HHUje MOCTUTHYT OMII0
KaKaB CIIOpa3yM ca KJIHjeHTOM, a KOjHU ce
u nHave, y cmuciy Tapude o Harpagama
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1 HaKHaJlaMa TPOIIKOBa 3a paJ] a/iIBOKara,
HE OM HU CMeH TIOTPaXMUBATH.

U3 obpasnoocera:

JluciunianHCK OKpUBJbeHH AA, aaBo-
kat y Com00py, Kao IyHOMOhHHK H3BpIIHOT
nosepuonia bb u3 Combopa, ca Gopasu-
mreM y XomaHauju, npen OCHOBHUM Cy-
noMm y Combopy mana 16. 3. 2017. rogune
TIOIHEO j€ MPEUIOT 3a M3BPIICHE HAa OCHO-
By U3BpIIHE HCTpaBe — mnpecyne OCHOBHOT
cyna y Combopy moci. 6p. I1.../14 on 5. 9.
2016. roguHe NPOTHB HU3BPLIHOT IY)KHUKA
I'pana Combopa pagu HamiaTe HOBYAHHX
MOTPaKHBaha y BUIY JOCY)EHUX TPOIIKOBA
MIAPHUYHOT MOCTYIKA y YKYITHOM H3HOCY O
115.307,00 nunapa, ca 3aKOHCKOM 3aT€3HOM
kamaToM rnoues of 21. 12. 2016. rogune na
J0 WCIUIaTe, T TPOIIKOBA HM3BPIIHOT IIO-
CTyIIKa TIpeJ HAIJICKHUM CYJOM U jaBHHM
H3BPUINTEIHEM.

Ilo oxoHuamwy mnoctynka npex JaBHUM
m3BpmuTesbeM BB, ca cemumrtem y Com-
0opy, Ha CBOj MOCIOBHU payyH OKPHBJbECHH
je mana 4. 5. 2017. ropuHe PUMUO HAjIIpe
131.620,69 nuuapa, a 3atum jgana 13. 6.
2017. romune u mpeoctamux 29.468,19
JMHApa.

VY oxBHpY HaBECHHUX H3HOCA OKPHBJIBbE-
HU je 3a ceOe 3aapkao HoBall HarwlaheH 3a
padyH CTpaHKe KOjH IpHIIaga H3BPIIHOM
MOBEPHOILY, ¥ TO: TPOIIKOBE BEIITAYCHA Y
n3Hocy ox 37.645,00 muHapa, TpOIIKOBE
CYACKHX TaKCH Ha TyxOy M IIPBOCTEIEHY
npecyny y usnocuma ox no 12.206,00 nu-
Hapa, CBe Cca MpHIaajyhoM 3aKOHCKOM 3a-
Te3HOM KamatoMm on 2.733,35 nmunapa, Te
TPOIIKOBE M3BPIIHOT MOCTYIKa, H TO: TPO-
IIIKOBE CYJICKE TaKce Ha INPEAJIor 3a ope-
heme wm3Bpumiewa y wu3Hocy ox 4.035,00
JUHAapa W TIpeayjaM TPOIIKOBA HACTAINX
npen JaBHuMm wusBpuuTesseM BBy uzHo-
cy on 13.765,27 nunapa, OIHOCHO YKYITHO
82.590,62 nunapa.

Haxon mro je OcHoBHOM cyny y Com-
Ooopy mama 27. 12. 2017. roguHe MOIHEO
HOBH IIPEJUIOT 32 U3BPLICHEC HA OHOBY HCTE
HaBe/IeHe HM3BpIIHE HCIIPaBe pajy Haruiare
MOTpa)KMBamwa W3BPIIHOI nosepuona bb —
HaKHa/Ie HeMaTepHjasHe MTETe y U3HOCY O
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ykymHO 115.000,00 nunapa ca mpumanajy-
hom 3akoHCKOM KamaTtoM ox faHa 5. 9. 2016.
TOJJMHE, T TPOIIKOBA M3BPIIHOI MOCTYIIKA,
Ha CBOj Tekyhu padyH Hajmpe je maHa 5. 2.
2018. rogune mpumuo uzHoc ox 145.594,37
IUHAapa, a 3aTuM U aaxa 19. 3. 2018. rogune
npeoctamux 30.083,75 nunapa.

OKpHBJbCHU je HW3BPIIHOM IOBEPUOLLY
nana 9. 2. 2018. roauHe UCINIATHO U3HOC Of
146.000,00 munapa, mro oOyxBaTa HCILIA-
Ty nene nocyheHe HakHaje HeMarepHjasiHe
LITeTe ca 3aKOHCKOM 3aTe€3HOM KaMaroM, a
UCIUIaTHO je U n3Hoc o 11.638,63 nunapa —
JIe0 TPOILIKOBA M3BPILIHOI MOCTYMKA, JOK je
3a cebe 3aapkao ykynHo 16.478,12 nunapa.

Omrehena BB je mperxomHo cHOcHIa
TPOIIKOBE MAPHUYHOT IOCTYIIKA, TAYHHU]jC
Takce Ha TykOy, Ipecyly, TpPOIIKOBE Be-
mradyera, J0K je y TOKY Tpajara U3BPIIHUX
NOCTYyIaKa [uiaTmia (WM je To 3a by YHHHO
IT) Takce Ha mpemIor 3a U3BpUICHE U pe-
LICHE O U3BPLICHY, KA0 M MpeayjaM U Ha-
rpaay jaBHOT M3BpIINTEIbA.

JuctuMniamHek OKpHuBJbeHM ca bb, y
CBOjCTBY FEHOT ITyHOMONHUKA, HUje 3aKIbY-
YO CIIOpa3yM O Harpaau 3a paj aJBoKara
y TIPOLEHTYaIHOM H3HOCY, Beh je mocTojao
YCMEHH JIOTOBOP J1a UCTH Oyzie HAMHUPEH 110
OKOHYamy IOCTYIKa, a U3 JoCyheHnx Tpo-
HIKOBa NMAPHUYHOT MTOCTYIIKA.

Jleo onbpaHe OKPHBJBEHOT KOjH C€ Of-
HOCH Ha TO JIa je UMAo M Jpyre TPOIIKOBE
0 YeMy je CBOM KJIHMjEHTy MCIOCTaBHO TPO-
IIKOBHUK, J[HCIMIIIMHCKY Cy/ HUje NPHXBa-
THO M3 pas3Jiora ITo UMeHoBaHu ca bb Huje
HMao TakaB JioroBop, Beh ce oH omiemao
HCKJbYYMBO Yy HAIUIaTH W3 TPOIIKOBA Map-
HUYHOT M U3BPIIHUX IOCTYyIaKa y ANy KOjH
Ce OZIHOCH Ha Ipejy3eTe NPaBHE pajibe, jep
aJ[BOKAT HE MOXKE Tapu(UpPaTH U HAIIATUTH
JlaTe CaBeTe U MHUIUbEHA y BE3H Ca MOCTYII-
KOM KOjU BOJAHM 3a CBOT KJIMjEHTa, & OHHU Ce
MTOTOTOBO HE MOT'Y CAMOWHHIINjaTUBHO 1 0e3
criopasyma npeOujaTi Ha Ha4uH Ja Ce 3a/p-
JK€ M3HOCH Koje je KiMjeHT Iurahao y Toky
MOCTYIKa Ha MME TaKCH, IpeiyjMa BellTa-
Yema M TPOIIKOBA WM3BPIIHOT MOCTYIKA M
Harpaje 3a paj jaBHOT M3BPIIUTEJbA.

IMpuiankoM onTyuuBama O JUCLMILIMH-
ckoj cankuuju JucummmuHckn cyn AKB
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OIIpeJesINo ce 3a U3pULIake HOBYAHE Ka3HE,
HCTOBPEMEHO OfIpSIMBIIM Ja CE HCTa Y3
TPOIIKOBE OBOI' MOCTYIKAa MMa IJIATHTU Yy
poky on 30 nana ox maHa MpPaBHOCHAKHO-
CTH Tpecyae MO MPETHOM MPHHYIHOT U3-
BpIeHa, NoceOHO IeHehn omakmasajyhe
OKOJIHOCTH JIa OKPUBJBEHH JI0 Ca/ia HHje Ka-
JKEbaBaH, Kao U JIa je y TOKy IMOCTyIIKa capa-
huBao ca cynom paam yTBphema OmTydHHX
YHELCHHIIA, TOK CY OTekaBajyhe oKoIHOCTH
U30CTae.
Ilpecyoa /lucyuiinunckoé cyoa AKB
iocn. 6p. Hucy.3/19 00 4. 2. 2020. Zoou-
ne, fiomephena Ilpecyoom [ucyuiinunckod
cyoa AKC iioca. 6p. 5/20 00 29. 8. 2020.
Zooune y ocyhyjyhem odeny, a iipeunaye-
Ha y fio2nedy poka 3a iinaharse HoguaHe
Kasue u mpowKosa uociyika

OuurieaHo HecaBeCcTaH paj
Y aABOKATypH

Onpenoda:

Y. 241, cr. 2, T. 1. Cratyra AKC
y Be3u ca mpaBuwiauma oOp. 7.1, 7.2. u
12.1. Kopekca mnpogecnonanne eTuke
ajJiBOKaTa.

Cenitienya:

AJBOKaT je AyXaH Jga KIHjeHTa
CaBEeCHO 3acTyIa, Ha HA4YWH Ja MPBCH-
CTBEHO 00e30eaM MpHUHYAHY HaIulaTy
[JIaBHOT HOBYAHOT TIOTPAXKHBama CTPaH-
Ke, a MOTOM M TPOIIKOBA MOCTYIIKA, T
YHILEHHIA [1a CTPaHKa HebiaroBpeme-
HHUM PaJIOM aJ[BOKaTa HHUje U3ryomia o
CBOj€ MPABO HHje OJ] 3HaYaja 3a MoCToja-
€ JTUCHUIIITMHCKOT ITPECTYIIA.

U3 ob6pasnosicersa npsocmenene u Opyeo-
cmenene npecyoe:

JIMCUMIITMHCKU OKpUBJbEHH AA, aJlBO-
kar y ComOopy, moctynajyhu kao myHO-
mohuuk BB n3 Combopa, ca GopaBuiutem y
Xonanauju, KoMe je ucra jpana myHomohje
3a Boheme mapHuIle MpoTUB TykeHor Ipa-
na Combopa, y TMOCTymnKy BoljeHOM mpen
OcHoBHEM cynoMm y ComOopy y KojeM je
nana 5. 9. 2016. roguue noHera mpecyna

noci. 6p. I1.../14, npaBHOCHa)XHA ca TaHOM
29. 11. 2016. ronune, a u3BpimHa ox 21. 12.
2016. rogwHe, MOKPEHYO je OBa H3BPIIHA
MocTymka — npBu AaHa 16. 3. 2017. roguxe
pagu Hamiare TPOIIKOBA HMApHUYHOT IIO-
CTyIIKa, a 3aTUM U Apyru gaHa 27. 12. 2017.
TOJMHE paayl TPHHYJHE Haruiate Jocyle-
HE HaKHAJle HeMaTepHjaliHe IITEeTe, JIOK TO
WCTO HHUje YUYMHHO M ca MOTpaxkuBameM bb
[0 OCHOBY HaKHAJe MarepujajHe IITeTe y
usHocy ox 5.357,40 nuHapa ca mpumanajy-
howm 3akoHCKOM 3aTe€3HOM KamartoM of 16. 7.
2014. roguHe ma 10 HWcmare, yrBpheHum y
MIOMEHYTO] PECY/IH, HUTH j€ TPeIy3e0 OUIIo
KaKBe Pajibe Paji HEHE HaIare, OJHOCHO
HAKHAJIHO IIOJIHEO IPEJIOr 3a H3BPIICH:E,
raKo je 0mo y o0aBes3u J1a TO YUUHH.

[MpaBunom 6p. 7.1. Komekca mpodecu-
OHAJIHE ETHKE aJBOKaTa IIPONHCAHO je aa
je aJBOKaT Iy)kaH Ja 3acTyla CaBecHO, a
npaBmioM Op. 7.2. mpenu3upaHo jaa ce ca-
BECHOCT aJ[BOKATa CaCTOjH y OPMKIBUBOM,
MapJbHBOM, OJUTyYHOM H OIIarOBPEMEHOM
3acTyInamy.

Konexe y mpasminy 6p. 12.1. ypehyje na
j€ aZBOKAT y 3aCTylamy OIrOBOPAH 3a CaBe-
T€ KOje je Ja0 WM HPOIMyCTHO Aa 14, U 3a
Mepe Koje je mpeay3eo WM MPOIyCTHO Aa
npeays3me.

Juctunnuncku cyn AKB okpuBibeHor
je ocito0oamo o1 OITYKOE 3a OIMUCAHU IIpe-
cTym, cMarpajyhn ma Baxkehn mporecHu u
MaTepHjaTHOIPaBHU TPONUCH HE IpPEeIBU-
hajy y xojem poky he ce mo no6ujeHOj my-
HOMONWHM TIpe/y3eTH CIOpHA NpaBHA Pajiba,
Tj. TIOKPEHYTH M3BPIIHM MOCTYIIAK, T03HBa-
jyhu ce Ha meceToroaumBI POK 3acTaperio-
CTH 3a MOJHONICH:E MPEUIOTa 3a U3BPIICHE
Ha OCHOBY H3BpIIHE HCIpaBe PETyIHCaH Y
onpenou wi. 371. 3akoHa 0 OOIUrallMOHUM
OJIHOCHMA.

[lo cranoBumrty Beha AKB, moxe ce
HPETIIOCTABUTH 1a OM OKPUBJEEHH MOJHEO
U IPEJIOT 3a M3BPIICHE Pajiil HAIIaTe Ma-
TepHjaIHe IITeTe a Ce OJHOCH Ca KIIMjeHT-
kuwoM bb Hucy xommpomurToBanu, a cama
CTpaHKa je o7 Iera Jo0uia npruMepax npe-
Cy[e W yIo3Hara je ca CBOjUM IpaBHMa U
HAYMHOM HUXOBOT OCTBAPHBaHha, TAKO 1a CE
HE MOJKE IPUXBATUTH TIOCTOjarbe U3BPLICHA
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Tachux Adeoxaiticke komope Bojeoodune, 0p. 3/2022.

TeKe MOBpeJie Ty)KHOCTH aJjBOKaTa U yrieaa
a/IBOKaType 3a KOjy C€ OKPUBJHEHH TEPETH.

Juctonmmuacku cyny AKC je ycBojuo
xanOy JucuummuHekor tyxuona AKB n3-
jaBlbeHy mpoTuB ociobahajyhe mpecyne,
HaBojehn y oOOpas3noXemy JIpyrocTereHe
Tpecyzie 1a ce Ha OCHOBY JI0Ka3a U3BEICHUX
y TPBOCTENEHOM IOCTYINKY, HECYMHEHBO
yTBphyje ha je OKpPHBJBEHH HPOIMYIITameM
Jla TIOTHECE TIPEJIOT 32 JO3BOJTY M3BpIICHA
MPOTHB W3BpIIHOT ayXHuKa [pama Com-
Oopa paju Harulate HaKHAJEe MaTepujaiHe
mTeTe YYMHHUO TEXY IOBpEIy JY)KHOCTH
aJIBOKaTa, LITO MPOM3IIA3d M W3 MpPU3HAKA
OKPUBJHECHOT.

JIMCUMIUTMHCKH OKPUBJbEHH OHO je 1y-
JKaH J1a IPBEHCTBEHO 00e30ei HaIIaTy He-
MMOBHHCKE ¥ UMOBHHCKE IITETE KOja je I10-
cyheHa U3BPLIHOM MOBEPHOILLY, OBIE IMOTHO-
cuony mpujaBe bb w3 Comb6opa, 360r vera
HEMa OCHOBA 3a MO3WBABE HA HHCTUTYT
3aCTapesIOCTH y MOy HarlaTe HOBYaHOT
MOTPaXKMBamba, KOjU C€ OIVIeAa y 3aKOHCKH
ozpel)eHOM JeCeTOrO/IMIIBEM POKY.

OKpHBIEEHOM je n3pedueHa oxronapajyha
HOBYaHA Ka3Ha y3 00aBe3y CHOIICHA TPO-
IIKOBA JAPYTOCTEIEHOT MOCTYIKA.

IIpecyoa JucyuiinunckoZ cyoa AKB

iocn. 6p. Jucy.3/19 00 4. 2. 2020. Zoou-

He, ipeunauena Ilpecyoom Jfucyuiinun-

ckoé cyoa AKC iiocn. 6p. 5/20 00 29. 8.

2020. zooune y ocnobahajyhem oeny

Jlakma nospena Kopekca
npodgecHoHallHe eTHKe aJBOKATA

— DY’KHOCT aJiBOKATA /1a KJIMjeHTY
npesa, Ha HEroB 3aXTeB, CBY
JIOKYMEHTAIUjy KOjy je o1 mera
a00uo0, oIyKe, 3alIMCHUKE U KONuje
NMOJHECAKA Koje je Y HeroBOM
npeaMeTy NPUMHO WJIN CACTABHO,
0e3 003upa Aa Ju 3aCTyname Tpaje
WIN je MPecTajio U Aa JIM My je
KJHjeHT MCIUIATHO HAKHAAY

Onpenoda:

Y. 240, ct. 2, T. 2. Craryra AKC y
Be3n ca npasuiom 0p. 24.3.7. Kogekca
npogecuoHa He eTHKE aTBOKATA.
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Cenitienya:

ANIBOKaT He CMe YCJIOBJbaBaTU
Bpahame cnuca kiaujeHTy Iutahamem
Harpajge 3a paJmbe IpyKama IpaB-
He NOMONHM M3BPIICHE TOKOM HETOBOT
3acTymnama.

U3 obpasznoocerva:

Ha ocnoBy myHnomohu kojy je AA, a o
opyamhemy IMOAHOCHOIA AMCLHILUIMHCKE
npujaBe, Jaja AUCHUIUIMHCKH OKPUBJHCHO]
BB, agBokary y 3pemaHuHy, OHa je IPOTUB
npBocTerneHe omryke OCHOBHOT cyna y 3pe-
wmaHuny noci. op. I1.../16 ynoxuna npaBHI
JIEK ¥ Taj IOCTYNaK MPaBHOCHAKHO j& OKOH-
YaH pellewmeM Bumier cyga y 3pemaHHHY
moci. Op. IK.../18 on 14. 3. 2018. roguHe
1y TOM IpeJMeTy MOJHOCHOIIA IpHjaBe 3a-
CTyIaja je OKpUBJbCHA.

TlopHocunan npujaBe TBpaU 1a je, IMo-
pen IUCIMIUIMHCKH OKPHBJECHE W OH MOJI-
Heo jkau0y IIPOTHB IIPBOCTEIIEHE OTyKe
cyzna 'y 3pembaHnHy, ajii Jia y outyu Bumer
cyaa y 3pemaHuHy HHje OWIo OMEHa O Hhe-
TOBOj KaJOwH, 1a je pajyu Tora KOHTaKTHPao
JUCIAIUTMHCKY OKPUBJbEHY KOja MYy C THM y
BE3M HUje Jajla HUKAKBO 00jallmbebe U 300T
TOra je OH Tpakuo nospahaj crmca kako Ou
AHTra)KOBAa0 HEKOI JIPYror ajBoKara ja Ou
BH/ICO 1T CE 30MJI0 Ca BErOBOM XKalIOoM.

MebhyTuM, AMUCHHUIIMHCKA OKPHBJbEHA
My HMje BpaTuia cruce odjairmanajyhu My
na he To yauHNTH Kaja joj Oyze 1miaTuo Tpo-
IIKOBE HCHOT Pajia y BE3M Ca HM3jaB/bEHOM
Kanbom, 11a je OH M3 TOT Pasjora U MOJHEO
JMCUHUIUIMHCKY TPHjaBy JUCIMIIIMHCKOM
tyxuony AKB u Tex HakoH Tora mpemnopy-
YEHOM TIOLIMJBKOM, KOja je IPUMJbEHa Y TO-
mrty 3pewmannH aaxa 21. 11. 2018. romusne,
OKPHUBJbCHA j€ TPAKECHE CITHCE BPATHJIA, LITO
noTBphyje W TOTHOCHIAIL IUCIUILTHHCKE
NpHjaBe y CBOM HCKasy JaTroM Ha JMCIH-
IUTHHCKOM TIpeTpecy.

IIpaBunom Op. 24.3.7. Koxekca mpode-
CHOHAJIHE €THKE aJ[BOKaTa MPOIHCAHO je Ja
je aJBoKar ayaH 1a KIHjEeHTy Impena, Ha
IETOB 3aXTEB, CBY NOKYMEHTAIHjy KOjy je
O ’era JIOONO, OJUTyKe, 3alTCHHUKE M KOIIH-
je moxHecaka Koje je y FHeroBOM IIpeaMeTy
NIPUMHO WM cacTaBuwo, 0e3 o03upa na ju



Cenitienye u3 tipaxce JucyuiinunckoZ cyoa AKB, ctp. 1023-1031.

3acTyname Tpaje WK je MPecTalo U Ja Ju
MY je KIIMjEHT HCIUIaTHO HaKHaTY.

Kako ce paam o jakmioj moBpenu Iy-
KHOCTH ajIBOKara, IieHehu 1a Ha cTpaHu
JUMCHUIUIMHCKH OKPUBJbEHE OTekaBajyhux
OKOITHOCTH HHje OO0, a Ja MOCTOjU HH3
oJakuIaBajyhux OKOJHOCTH Ha Koje Cy yKa-
3UBAM M 3aMCHHUK JUCHUIUIMHCKOT TYKHO-
1ja ¥ OpaHwiIal JUCUUIIMHCKH OKPHBIbEHE,

H3peyeHa je JUCHHUIUIMHCKA Mepa ONOMEHa Y
YBEpemY J1a MCTa OroBapa TEKUHU TOBpPe-
Jie ¥ Ja JUCLUINTMHCKHA OKPHBJbEHA OBAKBY
WIA CIMYHE IOBPEAE IYKHOCTH aJlBOKaTa
yOynyhe Bumre Hehe BpmmTH.

Ipecyoa JucyuiinunckoZ cyoa AKB

wwocn. 6p. ucy. 28/18. 0o 12. 3. 2019.

2ooune

CeHTeHIe TPUpPeIHIN
30pasxko Jocuh, Jbuwana Byjosuh
u JKemwro Kouuh, ansokatn y HoBom Cany
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 1. 7. 2022. godine

1. KRALJ STEVAN, diplomirani pravnik, roden 2. 10. 1991. godine UPISUJE SE
8. 7.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Odzacima, Zeleznicka 38.

— BRISE SE iz Imenika advokatskih pripravnika KRALj STEVAN, advokatski
pripravnik kod Damjanovi¢ Dragane, advokata u Backom Petrovcu, sa danom 7. 7. 2022.
godine zbog upisa u Imenik advokata ove Komore.

2. STOJANOVIC TAMARA, diplomirani pravnik, rodena 12. 6. 1991. godine UPI-
SUIJE SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Temerinska 89.

— BRISE SE iz Imenika advokatskih pripravnika STOJANOVIC TAMARA, advo-
katski pripravnik kod Bojovi¢ Ivane, advokata u Novom Sadu, sa danom 7. 7. 2022. godine
zbog upisa u Imenik advokata ove Komore.

3. PREDOJEVIC MILAN, diplomirani pravnik, roden 6. 6. 1993. godine UPISUJE
SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Janka Cmelika 13.

— BRISE SE iz Imenika advokatskih pripravnika PREDOJEVIC MILAN, advokat-
ski pripravnik kod Babovi¢ Igora, advokata u Novom Sadu, sa danom 7. 7. 2022. godine
zbog upisa u Imenik advokata ove Komore.

4. VESELINOVIC PAVLE, diplomirani pravnik, roden 29. 9. 1991. godine, UPI-
SUIJE SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Veterniku, Kralja Petra I br. 2.

5. LAUSEVIC MAIJA, diplomirani pravnik, rodena 21. 5. 1975. godine, UPISUJE
SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Petra DrapS$ina 56.

6. RAKITA KATARINA, diplomirani pravnik, rodena 4. 7. 1986. godine, UPISUJE
SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Zrenjaninu, Vojvode Petra Bojovica 45/10.

7. DRAGIC MILANA, diplomirani pravnik, rodena 27. 3. 1993. godine, UPISUJE
SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Zrenjaninu, Jevrejska 3.

8. BAKIC DRAGANA, diplomirani pravnik, rodena 23. 10. 1990. godine, UPISU-
JE SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Subotici, Kolubarska 10.
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Saopstenja sa sednica Upravnog odbora, str. 1032—1046.

9. PREDOJEVIC DUSAN, diplomirani pravnik, roden 3. 12. 1987. godine, UPI-
SUJE SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Staroj Pazovi, Zmaj Jovina 18.

10.BOZIC MILORAD, diplomirani pravnik, roden 7. 8. 1977. godine, UPISUJE SE
8. 7.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Indiji, Kralja Petra I 12/5.

11. VERGAS DIJANA, diplomirani pravnik, rodena 2. 10. 1994. godine, UPISUJE
SE 8. 7. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novim Banovcima, Branka Radicevica 6.

12. SPASIC MLADEN, diplomirani pravnik, roden 23. 2. 1965. godine, UPISUJE SE
8. 7.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Panc¢evu, Dunavska 4/1.

13. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu MARIC JELENA, rodena 24. 5. 1995. godine, na advokatsko-pripravni¢ku
vezbu kod Vukasinovi¢ Natase, advokata u Novom Sadu, dana 8. 7. 2022. godine, u traja-
nju od dve godine.

14. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu TOSIC MARICA, rodena 26. 4. 1989. godine, na advokatsko-pripravnicku
vezbu kod Vukasinovi¢ Natase, advokata u Novom Sadu, dana 8. 7. 2022. godine, u traja-
nju od dve godine.

15. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu STOJANAC STEFAN, roden 9. 1. 1995. godine, na advokatsko-pripravnicku
vezbu kod Oberman Igora, advokata u Novom Sadu, dana 8. 7. 2022. godine, u trajanju od
dve godine.

16.UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore VOJvodme
u Novom Sadu SUBOSIC JOVANA, rodena 18. 11. 1992. godine, na advokatsko-priprav-
nicku vezbu kod Janci¢ Aleksandre, advokata u Novom Sadu, dana 8. 7. 2022. godine, u
trajanju od dve godine.

17. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu LAZAREVIC ANA, rodena 6. 11. 1995. godine, na advokatsko-pripravnicku
vezbu kod Kovacevi¢ Marijane, advokata u Novom Sadu, dana 8. 7. 2022. godine, u traja-
nju od dve godine.

18. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu BARJAKTAROV SOFIJA, rodena 29. 3. 1996. godine, na advokatsko-pri-
pravni¢ku vezbu kod Davidov Dusanke, advokata u Novom Sadu, dana 8. 7. 2022. godine,
u trajanju od dve godine.

19. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu ETINSKI TEODORA, rodena 21. 11. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Etinski Veljka, advokata u Novom Sadu, dana 8. 7. 2022. godine, u traja-
nju od dve godine.

20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu BIJELJANIN MIRKO, roden 29. 8. 1996. godine, na advokatsko-pripravnic¢-
ku vezbu kod Konstantinovi¢ Danice, advokata u Novom Sadu, dana 8. 7. 2022. godine, u
trajanju od dve godine.

21. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILANOVIC ZIVAN, roden 8. 1. 1998. godine, na advokatsko-pripravni-
¢ku vezbu kod Zecevi¢ Nenada, advokata u Novom Sadu, dana 8. 7. 2022. godine, u traja-
nju od dve godine.

22. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILOVANOVIC STRAHINJA, roden 6. 2. 1997. godine, na advokatsko-
-pripravni¢ku vezbu kod Sijan Nikole, advokata u Novom Sadu, dana 8. 7. 2022. godine, u
trajanju od dve godine.
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Glasnik Advokatske komore Vojvodine, br. 3/2022.

23. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TATIC DANIJEL, roden 13. 11. 1987. godine, na advokatsko-pripravnicku
vezbu kod Kolarski Branislava, advokata u Kikindi, dana 8. 7. 2022. godine, u trajanju od
dve godine.

24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIRKOVIC DAJANA, rodena 3. 8. 1998. godine, na advokatsko-priprav-
ni¢ku vezbu kod JanosSevi¢ Pere, advokata u Rumi, dana 8. 7. 2022. godine, u trajanju od
dve godine.

25. BRISE SE iz Imenika advokata Advokatske komore Vojvodine TANCIK JARO-
SLAYV, advokat u Odzacima, sa danom 25. 8. 2022. godine zbog penzionisanja.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Vojnovi¢ Goran, advokat u Odzacima, postavlja se za preuzimatelja advokatske
kancelarije.

26. BRISE SE iz Imenika advokata Advokatske komore Vojvodine RADIC ALEK-
SANDAR, advokat u Backoj Topoli, sa danom 10. 6. 2022. godine, usled smrti.

— Saki¢ Andelka, advokat u Bagkoj Topoli, postavlja se za preuzimatelja advokatske
kancelarije.

27. BRISE SE iz Imenika advokata Advokatske komore Vojvodine STRIKOVIC
JELISAVETA, advokat u Somboru, sa danom 1. 7. 2022. godine, zbog penzionisanja.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Deli¢ Ivana, advokat u Somboru, postavlja se za preuzimatelja advokatske
kancelarije.

28. BRISE SE iz Imenika advokata Advokatske komore Vojvodine TRBOJEVIC
GORAN, advokat u Subotici, sa danom 22. 3. 2022. godine, usled smrti.

— Dasi¢ Dragan, advokat u Subotici, postavlja se za preuzimatelja advokatske
kancelarije.

29. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KARANOVIC
ANDA, advokat u Backoj Palanci, sa danom 1. 7. 2022. godine, zbog penzionisanja.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Karanovi¢ Bosiljka, advokat u Backoj Palanci, postavlja se za preuzimatelja advo-
katske kancelarije.

30. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SAVIN S. VLA-
DA, advokat u Rumi, sa danom 1. 7. 2022. godine, zbog penzionisanja.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Bereti¢ DuSanka, advokat u Rumi, postavlja se za preuzimatelja advokatske
kancelarije.

31. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
KUZMANOVIC NIKOLINA, advokatski pripravnik u Novom Sadu, na advokatsko-pri-
pravni¢koj vezbi kod Trifkovi¢ Nenada, advokata u Novom Sadu, sa danom 31. 5. 2022.
godine.

32. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PROKIN DIJANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj ve-
zbi kod Spasojevi¢ Ivanc¢i¢ Dejane, advokata u Novom Sadu, sa danom 3. 6. 2022. godine.

33. BRIgE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine ERIC NIKOLA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravni¢koj vezbi kod Savin Sonje, advokata u Novom Sadu, sa danom 6. 6. 2022.
godine.

34. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine DURIC NEMANIJA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Rama¢ Tamare, advokata u Novom Sadu, sa danom 6. 6. 2022.
godine.
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Saopstenja sa sednica Upravnog odbora, str. 1032—1046.

35. UZIMA SE NA ZNANIJE da SLAVKOVIC IVANI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 24. 6. 2022. do 23. 6. 2023. godine.

— Stojimenovski Marko, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

36. UZIMA SE NA ZNANIJE da NOVKOV BRANISLAVU, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog bolovanja od 1. 4. 2022. do
30. 9. 2022. godine.

— Popadi¢ Danijela, advokat u Novom Sadu, odreduje se za privremenog zamenika.

37. UZIMA SE NA ZNANIJE da PRODIC TATJANI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 28. 6. 2022. do 27. 6. 2023. godine.

— Prodi¢ Goran, advokat u Novom Sadu, odreduje se za privremenog zamenika.

38. UZIMA SE NA ZNANJE da SARIC BOJANI, advokatu u Sajkasu, privremeno
prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta od 5. 6. 2022. do 4. 6. 2023. godine.

— Vukcéevi¢ Sladana, advokat u Novom Sadu, odreduje se za privremenog zamenika.

39. UZIMA SE NA ZNANJE da STANIC SANIJI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 17. 6. 2022. do 16. 6. 2023. godine.

— Suvacar Sanda, advokat u Novom Sadu, odreduje se za privremenog zamenika.

40. UZIMA SE NA ZNANIJE da VRECA JELENTI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 20. 6. 2022. do 19. 6. 2023. godine.

— Vreca Igor, advokat u Novom Sadu, odreduje se za privremenog zamenika.

41. UZIMA SE NA ZNANJE da STAJIC BATIC IRENI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 1. 7. 2022. do 1. 7. 2023. godine.

— Dobanovacki Dorde, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

42. UZIMA SE NA ZNANJE da GUBERINIC TANJI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 2. 6. 2022. do 1. 6. 2023. godine.

— Guberini¢ Veselin, advokat u Novom Sadu, odreduje se za privremenog zamenika.

43. UZIMA SE NA ZNANJE da je VUJIADINOVIC MLADENKA, advokat u No-
vom Sadu, nastavila sa radom dana 15. 6. 2022. godine, nakon §to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Durovi¢ SuncCica, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

44. UZIMA SE NA ZNANIJE da je ARSENOV PETKOVIC DIJANA, advokat u
Indiji, nastavila sa radom dana 4. 7. 2022. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Mati¢ Davor, advokat u Indiji, razreSava se duznosti privremenog zamenika.

45. UZIMA SE NA ZNANIJE da je GLISIC DANIJELA, advokat u Veterniku, na-
stavila sa radom dana 7. 6. 2022. godine, nakon $to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Trivunovi¢ Bojana, advokat u SajkaSu, razreSava se duznosti privremenog
zamenika.
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46. UZIMA SE NA ZNANIJE da je KOJADINOVIC MARIJA, advokat u Novom
Sadu, nastavila sa radom dana 1. 7. 2022. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Zelenovi¢ Aleksa, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

47. UZIMA SE NA ZNANIJE da je Jovanovi¢ Tamara, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Drazic.

48. UZIMA SE NA ZNANIJE da je Vujadin Jelena, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Vreca.

49. UZIMA SE NA ZNANIJE da je Babin Milica, advokatski pripravnik u Novom
Sadu, promenila prezime koje sada glasi Hrubik.

50. UZIMA SE NA ZNANIJE da je Milosevi¢ Miljana, advokatski pripravnik u Ru-
mi, prekinula advokatsko-pripravni¢ku vezbu kod Milosevi¢ Miroslava, advokata u Rumi,
dana 14. 6. 2022. godine, te da istu nastavlja kod Preli¢ Petra, advokata u Novom Sadu,
dana 15. 6. 2022. godine.

51. UZIMA SE NA ZNANIJE da je Zivani¢ Tijana, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Beronja Bozidara, advokata u Novom
Sadu, dana 1. 6. 2022. godine, te da istu nastavlja kod GuSavac Milana, advokata u Novom
Sadu, dana 2. 6. 2022. godine.

52. UZIMA SE NA ZNANIJE da je Lakato$ Adrian, advokatski pripravnik u Beceju,
prekinuo advokatsko-pripravni¢ku vezbu kod Boka AndraSa, advokata u Adi, dana 3. 6.
2022. godine, te da istu nastavlja kod Subakov Milosa, advokata u Beceju, dana 4. 6. 2022.
godine.

53. UZIMA SE NA ZNANIJE da je MIHAJLOVIC BILJANA, advokat u Somboru,
preselila sediste advokatske kancelarije u Staru Pazovu, Svetozara Markovi¢a 79, pocev od
1. 7.2022. godine.

54. UZIMA SE NA ZNANJE da je DRAZIC TAMARA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Bulevar oslobodenja 78, pocev od 30. 6.
2022. godine.

55. UZIMA SE NA ZNANIJE da je VASIC JELENA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Bulevar oslobodenja br. 109, prizemlje, po-
cev od 1. 7. 2022. godine.

56. UZIMA SE NA ZNANIJE da je VRANES BOJANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Jovana Pordevica 7, pocev od 20. 6. 2022.
godine.

57. UZIMA SE NA ZNANIJE da je PROSIC ZORAN, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Jovana Dordevi¢a 7, pocev od 20. 6. 2022.
godine.

58. UZIMA SE NA ZNANIJE da je JOVICIC BRANIBOR, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 1la, sprat 4, stan br. 43,
pocev od 10. 6. 2022. godine.

59. UZIMA SE NA ZNANIJE da je MIJANOVIC PETAR, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 1la, sprat 4, stan br. 43,
pocev od 10. 6. 2022. godine.

60. UZIMA SE NA ZNANJE da je VELEMIR DUSICA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 1a, sprat 4, stan br. 43,
pocev od 10. 6. 2022. godine.
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61. UZIMA SE NA ZNANJE da je KARAN DAJANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 1a, sprat 4, stan br. 43,
pocev od 10. 6. 2022. godine.

62. UZIMA SE NA ZNANIJE da je DIMITROV LEONA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Vase Stajica 8, pocev od 27. 6. 2022.
godine.

SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 2. 9. 2022. godine

1. UHRIN NINA, diplomirani pravnik, rodena 2. 8. 1994. godine upisuje se 9. 9.
2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokatske
kancelarije u Novom Sadu, Radnicka 41.

— Brise se iz Imenika advokatskih pripravnika UHRIN NINA, advokatski priprav-
nik kod Uhrin Jakab Jasmine, advokata u Novom Sadu, sa danom 8. 9. 2022. godine zbog
upisa u Imenik advokata ove Komore.

2. BJEKIC ZORAN, diplomirani pravnik, roden 10. 2. 1992. godine upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Sremska 1/1/3.

— Brie se iz Imenika advokatskih pripravnika BIEKIC ZORAN, advokatski pri-
pravnik kod Damjanovi¢ Dragane, advokata u Backom Petrovcu, sa danom 8. 9. 2022. go-
dine zbog upisa u Imenik advokata ove Komore.

3. KEREKES MILAN, diplomirani pravnik, roden 11. 6. 1990. godine upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Zrenjaninu, Vr$acka 84.

— Brise se iz Imenika advokatskih pripravnika KEREKES MILAN, advokatski pri-
pravnik kod Zecevi¢ Nenada, advokata u Novom Sadu, sa danom 8. 9. 2022. godine zbog
upisa u Imenik advokata ove Komore.

4. MARCETA NATASA, diplomirani pravnik, rodena 30. 10. 1987. godine, upisuje
se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Laze Kosti¢a 8/1.

5. MEDUNJANIN MARKO, diplomirani pravnik, roden 2. 6. 1988. godine, upisuje
se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Jovana Cviji¢a 56.

6. STIEPANOVIC KATARINA, diplomirani pravnik, rodena 5. 1. 1990. godine,
upisuje se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Branka Baji¢a 26/3/16.

7. KUCLAR SARA, diplomirani pravnik, rodena 1. 8. 1991. godine, upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, NJegoseva 3.

8. VUJIC PREDRAG, diplomirani pravnik, roden 11. 4. 1991. godine, upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Jovana Subotica 4/2/3.
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9. BAJIC ALEKSANDAR, diplomirani pravnik, roden 23. 2. 1990. godine, upisuje
se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Milenka Gréica 4//3/14.

10. JOVANOVIC JELENA, diplomirani pravnik, rodena 25. 12. 1995. godine, upi-
suje se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Maksima Gorkog 16/5/15.

11. PETKOVIC DIMITRIIE, diplomirani pravnik, roden 31. 8. 1993. godine, upi-
suje se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Temerinu, Novosadska 361/363, lokal 4.

12. MESAROS IZABELA, diplomirani pravnik, rodena 9. 7. 1993. godine, upisuje
se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Subotici, Matije Korvina 17.

13. SKUNDRIC VLADIMIR, diplomirani pravnik, roden 23. 5. 1989. godine, upi-
suje se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Zrenjaninu, Vase Pelagi¢a 33.

14. UROSEVIC IVAN, diplomirani pravnik, roden 13. 9. 1985. godine, upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Pancevu, Zarka Zrenjanina 101, stan 2.

15. MILANOVIC TANJA, diplomirani pravnik, rodena 31. 8. 1991. godine upisuje
se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Sremskoj Mitrovici, Ratarska 12/1/2.

16. DRLJIACA DRAZEN, diplomirani pravnik, roden 18. 7. 1988. godine upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Sremskoj Mitrovici, Batutova nova 27.

17. PERISIC BOJANA, diplomirani pravnik, rodena 5. 6. 1973. godine upisuje se
9.9.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Sidu, Karadordeva 70.

18. RANKOV BRANISLAYV, diplomirani pravnik, roden 28. 10. 1970. godine, upi-
suje se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Subotici, Vase Stajica 17.

19. RADMANOVIC JELENA, diplomirani pravnik, rodena 13. 1. 1994. godine,
upisuje se 9. 9. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Danila Kisa 40/4.

20. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu VELJIC NEVENA, rodena 16. 6. 1997. godine, na advokatsko-pripravnicku
vezbu kod Savin Sonje, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju od dve
godine.

21. UPISUIJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu RADOVANOVIC BOJANA, rodena 8. 6. 1998. godine, na advokatsko-pri-
pravni¢ku vezbu kod Marovi¢ Zeljka, advokata u Novom Sadu, dana 9. 9. 2022. godine, u
trajanju od dve godine.

22. UPISUIJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu ZIVANOVIC NEDA, rodena 29. 7. 1998. godine, na advokatsko-pripravni-
¢ku vezbu kod Maras Ivane, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju
od dve godine.

23. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu GACINOVIC TAMARA, rodena 30. 4. 1995. godine, na advokatsko-priprav-
ni¢ku vezbu kod Mara$ Ivane, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju
od dve godine.
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24. UPISUIJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu RADOVIC TAMARA, rodena 27. 11. 1998. godine, na advokatsko-priprav-
ni¢ku vezbu kod Savin Sonje, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju
od dve godine.

25. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Voj-
vodine u Novom Sadu BABIN KATICA, rodena 25. 2. 1991. godine, na advokatsko-
-pripravni¢ku vezbu kod Grbovi¢ Miljana, advokata u Novom Sadu, dana 9. 9. 2022. godi-
ne, u trajanju od dve godine.

26. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GRANDIC ALEKSANDAR, roden 26. 12. 1993. godine, na advokatsko-
-pripravni¢ku vezbu kod VukaSinovi¢ Natase, advokata u Novom Sadu, dana 9. 9. 2022.
godine, u trajanju od dve godine.

27. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu POPOVIC NEMANIJA, roden 2. 4. 1993. godine, na advokatsko-pripravnicku
vezbu kod Savin Sonje, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju od dve
godine.

28. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu MAKEVIC LAZAR, roden 16. 11. 1997. godine, na advokatsko-pripravnicku
vezbu kod Janci¢ Aleksandre, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju
od dve godine.

29. UPISUIJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JEFTIC MILAN, roden 20. 8. 1998. godine, na advokatsko-pripravni¢ku
vezbu kod Popovi¢ Srdana, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju od
dve godine.

30. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DIMITROV NIKOLA, roden 17. 10. 1996. godine, na advokatsko-priprav-
nicku vezbu kod Miljenovi¢ Dragana, advokata u Novom Sadu, dana 9. 9. 2022. godine, u
trajanju od dve godine.

31. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu SOLDO IVAN, roden 6. 11. 1998. godine, na advokatsko-pripravni¢ku vezbu
kod Miljkovi¢ Srdana, advokata u Novom Sadu, dana 9. 9. 2022. godine, u trajanju od dve
godine.

32. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu HINIC ALEKSANDAR SASA, roden 16. 3. 1996. godine, na advokatsko-
-pripravnicku vezbu kod VukaSinovi¢ NataSe, advokata u Novom Sadu, dana 9. 9. 2022.
godine, u trajanju od dve godine.

33. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NIKETIC DRAGANA, rodena 7. 9. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Marinkovi¢ Kuljhavi Zorice, advokata u Staroj Pazovi, dana 9. 9. 2022.
godine, u trajanju od dve godine.

34. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NIKOLIN VUKASIN, roden 20. 9. 1997. godine, na advokatsko-priprav-
ni¢ku vezbu kod Jovanovi¢ Zorana, advokata u Staroj Pazovi, dana 9. 9. 2022. godine, u
trajanju od dve godine.

35. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu KONJEVIC INES, rodena 27. 11. 1991. godine, na advokatsko-pripravnicku
vezbu kod Konjevi¢ Dragana, advokata u Somboru, dana 9. 9. 2022. godine, u trajanju od
dve godine.
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36. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KIKIC MILOS, roden 31. 1. 1992. godine, na advokatsko-pripravnicku
vezbu kod Salak Joakim Julijana, advokata u Kuli, dana 9. 9. 2022. godine, u trajanju od
dve godine.

37. UPISUJE se u Imenik advokatskih pripravnika Advokatske komore Vojvodine u
Novom Sadu FRANCUSKI NIKOLINA, rodena 30. 10. 1995. godine, na advokatsko-pri-
pravni¢ku vezbu kod Todorovi¢ Dragana, advokata u Kikindi, dana 9. 9. 2022. godine, u
trajanju od dve godine.

38. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine SLA-
DOJEVIC STANIMIROVIC SIMONIDA, bivsi advokat iz Novog Sada sa danom 14. 8.
2022. godine, na li¢ni zahtev.

39. BRISE SE iz Imenika advokata Advokatske komore Vojvodine KNEZEVIC
DAMIJAN, advokat u Novom Sadu, sa danom 31. 8. 2022. godine na li¢ni zahtev.

— Gagro Petar, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

40. BRISE SE iz Imenika advokata Advokatske komore Vojvodine JOVANOVIC
ALEKSANDRA, advokat u Novom Sadu, sa danom 31. 8. 2022. godine na li¢ni zahtev.

— Smiljani¢ Natasa, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

41. BRISE SE iz Imenika advokata Advokatske komore Vojvodine NEDELJKOV
VLADIMIR, advokat u Novom Sadu, sa danom 2. 9. 2022. godine na li¢ni zahtev.

— Tomi¢ Nemanja, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

42. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SUBOTIN NA-
TASA, advokat u Novom Sadu, sa danom 2. 9. 2022. godine na li¢ni zahtev.

— Oberman Igor, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

43. BRISE SE iz Imenika advokata Advokatske komore Vojvodine CALIC msr
MIA, advokat u Novom Sadu, sa danom 31. 7. 2022. godine na li¢ni zahtev.

— Mari¢ Tijana, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

44. BRISE SE iz Imenika advokata Advokatske komore Vojvodine POLIC LJILJA-
NA, advokat u Novom Sadu, sa danom 12. 8. 2022. godine radi penzionisanja.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Ceran Anka, advokat u Rumi, postavlja se za preuzimatelja advokatske kancelarije.

45. BRISE SE iz Imenika advokata Advokatske komore Vojvodine VRSAJKOV
MARIJA, advokat u Novom Sadu, sa danom 13. 8. 2022. godine usled smrti.

— Vrsajkov Dejan, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

46. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MARTINOVIC
NEDELJKO, advokat u Pancevu, sa danom 3. 7. 202. godine usled smrti.

— Levnaji¢ Sasa, advokat u PancCevu, postavlja se za preuzimatelja advokatske
kancelarije.

47. BRISE SE iz Imenika advokata Advokatske komore Vojvodine LJUBICIC
IVAN, advokat u Sremskoj Mitrovici, sa danom 12. 8. 2022. godine radi zasnivanja radnog
odnosa.

— Vasiljevi¢ Branka, advokat u Sremskoj Mitrovici, postavlja se za preuzimatelja
advokatske kancelarije.
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48. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
OBUCINA FILIPA SVETLANA, advokatski pripravnik u Pancevu, na advokatsko-priprav-
nickoj vezbi kod Perovi¢ Vladimira, advokata u Pancevu, sa danom 1. 7. 2022. godine.

49. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine ANOJCIC KSENIJA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Puran Mili¢ Emine, advokata u Novom Sadu, sa danom 25. 7.
2022. godine.

50. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine VUKOVIC NATASA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravni¢koj vezbi kod Marovié¢ Zeljka, advokata u Novom Sadu, sa danom 31. 8. 2022.
godine.

51. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STOVRAGOVIC IVANA, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nic¢koj vezbi kod Radovi¢ Nebojse, advokata u Novom Sadu, sa danom 15. 7. 2022. godine.

52. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine SAVIJA GORICA, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Savin Sonje, advokata u Novom Sadu, sa danom 4. 7. 2022.
godine.

53. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MIKULIC IVA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj vezbi
kod Savin Sonje, advokata u Novom Sadu, sa danom 6. 7. 2022. godine.

54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MARJANOVIC RASTKO, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nic¢koj vezbi kod Meduri¢ Aleksandra, advokata u Novom Sadu, sa danom 31. 8. 2022.
godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvo-
dine AVRAMOVIC DEJAN, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Radovanov Milenka, advokata u Novom Sadu, sa danom 25. 7.
2022. godine.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
VISACKI MILOS, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj ve-
zbi kod Risti¢ Bojana, advokata u Novom Sadu, sa danom 25. 7. 2022. godine.

57. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Voj-
vodine STANKOVIC MILAN, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravnic¢koj vezbi kod Gucunja Milana, advokata u Novom Sadu, sa danom 20. 7. 2022.
godine.

58. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MAKSIC DAMJAN, advokatski pripravnik u Temerinu, na advokatsko-pripravni¢koj vezbi
kod Horvat Endrea, advokata u Temerinu, sa danom 3. 7. 2022. godine.

59. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
GELO KATARINA, advokatski pripravnik u Sremskoj Mitrovici, na advokatsko-priprav-
nickoj vezbi kod Vidi¢ Milice, advokata u Sremskoj Mitrovici, sa danom 5. 7. 2022. godine.

60. Uzima se na znanje da KRALJ DUBRAVKI, advokatskom pripravniku kod
Kralj Zeljka, advokata u Zrenjaninu, privremeno prestaje pravo na bavljenje advokaturom
zbog postavljenja na funkciju narodnog poslanika u Narodnoj skupstini Republike Srbije,
pocev od 1. 8. 2022. godine, dok traje funkcija.

61. UZIMA SE NA ZNANIJE da RISTIC BOJANI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na bavljenje advokaturom zbog struénog usavrSavanja u inostran-
stvu, u periodu od 1. 9. 2022. do 31. 8. 2023. godine.
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— Risti¢ Dragoslav, advokat u Novom Sadu, odreduje se za priviemenog zamenika.

62. UZIMA SE NA ZNANJE da DESPOTOVIC DUSANKI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog bolovanja od 1. 8. 2022.
godine.

— Kuburovi¢ Daniela, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

63. UZIMA SE NA ZNANJE da ETINSKI KUZMANOVIC DUNJI, advokatu
u Novom Sadu, privremeno prestaje pravo na obavljanje advokature zbog bolovanja od
19. 8. 2022. godine.

— Etinski Biljana, advokat u Novom Sadu, odreduje se za privremenog zamenika.

64. UZIMA SE NA ZNANIJE da PETROVIC MARIJL, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog bolovanja od 7. 6. 2022. godine.

— Gnjati¢ Nada, advokat u Novom Sadu, odreduje se za privremenog zamenika.

65. UZIMA SE NA ZNANIJE da BPOGO JOVANI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 23. 8. 2022. do 22. 8. 2023. godine.

— Mrksi¢ Jasna, advokat u Novom Sadu, odreduje se za privremenog zamenika.

66. UZIMA SE NA ZNANIJE da LAZAREVIC DRAGANI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i
odsustva radi nege deteta od 27. 6. 2022. do 26. 6. 2023. godine.

— Lazarevi¢ Vojin, advokat u Novom Sadu, odreduje se za privremenog zamenika.

67. UZIMA SE NA ZNANJE da VALENTIK BEGANOVIC NATASI, advokatu u
Novom Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsu-
stva 1 odsustva radi nege deteta od 10. 6. 2022. do 10. 6. 2023. godine.

— Kirsti¢ Miljana, advokat u Indiji, odreduje se za privremenog zamenika.

68. UZIMA SE NA ZNANIJE da PETKOVIC TIJANI, advokatu u Kovinu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 7. 8. 2022. do 6. 8. 2023. godine.

— Petkovi¢ LJubomir, advokat u Kovinu, odreduje se za privremenog zamenika.

69. UZIMA SE NA ZNANIJE da ZIVANOVIC JELENI, advokatu u Staroj Pazovi,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 1. 8. 2022. do 31. 7. 2023. godine.

— Pavlovi¢ Maja, advokat u Staroj Pazovi, odreduje se za privremenog zamenika.

70. UZIMA SE NA ZNANIJE da TOPOLSKI msr prava MILICI, advokatu u Sta-
roj Pazovi, privremeno prestaje pravo na obavljanje advokature zbog bolovanja pocev od
13. 7. 2022. godine.

— Pandurovi¢ Rajka, advokat u Staroj Pazovi, odreduje se za privremenog zamenika.

71. UZIMA SE NA ZNANIJE da je IVANCIC MILICA, advokat u Novom Sadu, na-
stavila sa radom dana 19. 8. 2022. godine, nakon §to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Jakovljevi¢ Jasmina, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

72. UZIMA SE NA ZNANJE da je JOVANOVIC ALEKSANDRA, advokat u No-
vom Sadu, nastavila sa radom dana 23. 7. 2022. godine, nakon §to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Smiljani¢ Natasa, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.
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73. UZIMA SE NA ZNANJE da je MILJANOVIC DUSANKA, advokat u Novom
Sadu, nastavila sa radom dana 16. 5. 2022. godine, nakon §to joj je privremeno bilo presta-
lo pravo na bavljenje advokaturom.

— Milovi¢ Mirjana, advokat u Temerinu, razreSava se duznosti privremenog
zamenika.

74. UZIMA SE NA ZNANIJE da je Latinovi¢ Dusanka, advokat u Novom Sadu,
promenila prezime koje sada glasi Despotovic.

75. UZIMA SE NA ZNANIJE da je Vidi¢ Aleksandra, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Radi¢.

76. UZIMA SE NA ZNANIJE da je Fraji¢ Marijana, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Serfeze.

77. UZIMA SE NA ZNANIJE da je Mike$ Milena, advokatski pripravnik u Novom
Sadu, promenila prezime koje sada glasi Mikes Grbi¢.

78. UZIMA SE NA ZNANIJE da je Sarnjai Andrea, advokat u Senti, promenila pre-
zime koje sada glasi Sarnjai Erdelji.

79. UZIMA SE NA ZNANIJE da je Sari¢ Tanja, advokatski pripravnik u Novom
Sadu, promenila prezime koje sada glasi Sadrija.

80. UZIMA SE NA ZNANIJE da je Radojevi¢ Dragana, advokat u Pancevu, prome-
nila prezime koje sada glasi Bugaric.

81. UZIMA SE NA ZNANIJE da je Brnjevarac Jovana, advokat u Pancevu, prome-
nila prezime koje sada glasi Brnjevarac Pesic.

82. UZIMA SE NA ZNANIJE da je Markov Nina, advokat u Zrenjaninu, promenila
prezime koje sada glasi Petrovi¢.

83. UZIMA SE NA ZNANIJE da je Travica Nikola, advokat u Novom Sadu, stekao
akademski naziv master pravnik.

84. UZIMA SE NA ZNANIJE da je Krsti¢ Nikola, advokat u Novom Sadu, stekao
akademski naziv doktor pravnih nauka.

85. UZIMA SE NA ZNANIJE da se Ljubic¢i¢ Ivan, advokat u Sremskoj Mitrovici,
razre$ava duznosti privremenog zamenika Mataruga Ane, advokata u Sremskoj Mitrovici.

— MatijaSevi¢ Nenad, advokat u Sremskoj Mitrovici, odreduje za privremenog za-
menika Mataruga Ane, advokata u Sremskoj Mitrovici.

86. UZIMA SE NA ZNANIJE da se Saki¢ Andelka, advokat u Backoj Topoli, raz-
reSava duznosti preuzimatelja kancelarije pokojnog Radi¢ Aleksandra, advokata u Backoj
Topoli.

— Mostarski Dusan, advokat u Backoj Topoli, odreduje za preuzimatelja kancelarije
pokojnog Radi¢ Aleksandra, advokata u Backoj Topoli.

87. UZIMA SE NA ZNANIJE da je Mazi¢ Mirjana, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravnicku vezbu kod Emila Somera, advokata u Novom Sa-
du, dana 22. 8. 2022. godine, te da istu nastavlja kod Stupar Gorana, advokata u Novom
Sadu, dana 23. 8. 2022. godine.

88. UZIMA SE NA ZNANIJE da je Ostoji¢ Nevena, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Zari¢ Predraga, advokata u Novom
Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Stojkovi¢ Ajse, advokata u Novom
Sadu, dana 30. 8. 2022. godine.

89. UZIMA SE NA ZNANIJE da je Lazi¢ Sanja, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravnicku vezbu kod Gucunja Milana, advokata u Novom
Sadu, dana 20. 6. 2022. godine, te da istu nastavlja kod Dragovi¢ Danila, advokata u No-
vom Sadu, dana 21. 6. 2022. godine.
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90. UZIMA SE NA ZNANIJE da je Kordi¢ Tea, advokatski pripravnik u Novom Sa-
du, prekinula advokatsko-pripravni¢ku vezbu kod Bozi¢ Zorana, advokata u Novom Sadu,
dana 20. 6. 2022. godine, te da istu nastavlja kod Somer Emila, advokata u Novom Sadu,
dana 21. 6. 2022. godine.

91. UZIMA SE NA ZNANIJE da je Kujundzi¢ Dina, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Mici¢ Jelene, advokata u Novom
Sadu, dana 22. 7. 2022. godine, te da istu nastavlja kod Dav¢ik SiniSe, advokata u Subotici,
dana 23. 7. 2022. godine.

92. UZIMA SE NA ZNANIE da je Api¢ Miroslav, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Jefi¢ Borjane, advokata u Novom Sa-
du, dana 8. 8. 2022. godine, te da istu nastavlja kod Sinjeri Igora, advokata u Novom Sadu,
dana 9. 8. 2022. godine.

93. UZIMA SE NA ZNANIJE da je Pavlovi¢ Damjan, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Cupa¢ Nikole, advokata u Novom
Sadu, dana 20. 7. 2022. godine, te da istu nastavlja kod Vidicki Branislave, advokata u
Novom Sadu, dana 21. 7. 2022. godine.

94. UZIMA SE NA ZNANIJE da je Popovi¢ Vuk, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Katani¢ Arsenija, advokata u Novom
Sadu, dana 8. 7. 2022. godine, te da istu nastavlja kod Tucovi¢ Milane, advokata u Novom
Sadu, dana 11. 7. 2022. godine.

95. UZIMA SE NA ZNANIJE da je Koji¢ Dusan, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravnicku vezbu kod Rali¢ Romane, advokata u Novom Sa-
du, dana 30. 8. 2022. godine, te da istu nastavlja kod Mara§ Ivane, advokata u Novom
Sadu, dana 31. 8. 2022. godine.

96. UZIMA SE NA ZNANIJE da je Draganovi¢ Timotijevi¢ Jovana, advokatski
pripravnik u Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Zari¢ Predraga,
advokata u Novom Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Vukasinovi¢
Natase, advokata u Novom Sadu, dana 30. 8. 2022. godine.

97. UZIMA SE NA ZNANIJE da je Draskovi¢ Nikolina, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Zari¢ Predraga, advokata u
Novom Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Vukasinovi¢ Natase, advo-
kata u Novom Sadu, dana 30. 8. 2022. godine.

98. UZIMA SE NA ZNANIE da je Petresevi¢ Mihailo, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Zari¢ Predraga, advokata u No-
vom Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Dragovi¢ Danila, advokata u
Novom Sadu, dana 30. 8. 2022. godine.

99. UZIMA SE NA ZNANIJE da je Radovanac Svjetlana, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Zari¢ Predraga, advokata u
Novom Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Vukasinovi¢ Natase, advo-
kata u Novom Sadu, dana 30. 8. 2022. godine.

100. UZIMA SE NA ZNANIJE da je Sekulovi¢ Stefan, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Zari¢ Predraga, advokata u No-
vom Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Mara$ Ivane, advokata u
Novom Sadu, dana 23. 8. 2022. godine.

101. UZIMA SE NA ZNANIJE da je Pavlovi¢ Milica, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Zari¢ Predraga, advokata u No-
vom Sadu, dana 29. 8. 2022. godine, te da istu nastavlja kod Mara§ Ivane, advokata u
Novom Sadu, dana 30. 8. 2022. godine.
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102. UZIMA SE NA ZNANIJE da je Lukovi¢ Marko, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sa-
du, dana 29. 8. 2022. godine, te da istu nastavlja kod Rama¢ Tamare, advokata u Novom
Sadu, dana 30. 8. 2022. godine.

103. UZIMA SE NA ZNANIJE da je Zari¢ Predrag, advokat u Novom Sadu, istupio
iz Zajednicke advokatske kancelarije ,,Aleksi¢ sa saradnicima“ sa sediStem u Novom Sadu,
Grekoskolska 1, dana 25. 8. 2022. godine.

104. UZIMA SE NA ZNANIJE da su Strbac Milan, advokat u Backoj Palanci, i Turk
Borut, advokat u Bagkoj Palanci, osnovali Zajedni¢ku advokatsku kancelariju ,,Strbac i
Turk® sa sedistem u Backoj Palanci, Zarka Zrenjanina 45, pocev od 5. 9. 2022. godine.

105. UZIMA SE NA ZNANIJE da je ZAVISIC BOZIDAR, advokat u Novom Sadu,
preselio sediSte advokatske kancelarije u Backo Gradiste, Glavna 7, poc¢ev od 1. 9. 2022.
godine.

106. UZIMA SE NA ZNANIJE da je VENCEL KRISTIAN, advokat u Novom Sadu,
preselio sediste advokatske kancelarije u Staji¢evo, Toze Markovi¢a 35, pocev od 11. 8.
2022. godine.

107. UZIMA SE NA ZNANIJE da je OROS BARNA SILVIJA, advokat u Kucu-
ri, preselila sediSte advokatske kancelarije u Kulu, Lenjinova 18/1, pocev od 1. 9. 2022.
godine.

108. UZIMA SE NA ZNANIJE da je PROTIC TAMARA, advokat u Novom Sadu,
preselila sediste advokatske kancelarije u Indiju, Kralja Petra I 12/5 — Galerija, pocev od
2. 8.2022. godine.

109. UZIMA SE NA ZNANIJE da je SANDIKI SVETLANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 27, pocev od 1. 8.
2022. godine.

110. UZIMA SE NA ZNANJE da je TOMIC MARIJA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Bulevar oslobodenja 109, sprat II, stan 6,
pocev od 22. 8. 2022. godine.

111. UZIMA SE NA ZNANIJE da je MEDIC MARINA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Branka Copiéa 82 B, pocev od 25. 8. 2022.
godine.

112. UZIMA SE NA ZNANIJE da je NIKOLIC NEDA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Brace Ribnikar 52, poc¢ev od 15. 8. 2022.
godine.

113. UZIMA SE NA ZNANJE da je BAIRAMOVIC DINA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Danila Kisa 32, pocev od 1. 8. 2022.
godine.

114. UZIMA SE NA ZNANIJE da je SEKULIC MIRJANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Branka Bajica 9D, pocev od 1. 9. 2022.
godine.

115. UZIMA SE NA ZNANIJE da je SRDENOVIC BOSNJAKOVIC ZVJEZDANA,
advokat u Novom Sadu, preselila svoju advokatsku kancelariju na adresu Dimitrija Mihaj-
lovi¢a 9, pocev od 29. 6. 2022. godine.

116. UZIMA SE NA ZNANIJE da je KOSANOVIC BOJANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Radni¢ka 10, poc¢ev od 11. 8. 2022.
godine.

117. UZIMA SE NA ZNANJE da je RADIC ALEKSANDRA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Brac¢e Ribnikar 45, stan 38, pocev od
8. 8.2022. godine.
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118. UZIMA SE NA ZNANIJE da je JOVANOVIC NEDA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Narodnog fronta 25, pocev od 18. 7. 2022.
godine.

119. UZIMA SE NA ZNANJE da je KRIVOKUCA BILJANA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 50, stan 3, pocev
od 15. 7. 2022. godine.

120. UZIMA SE NA ZNANIJE da je PAVLOVIC GORDANA, advokat u Sidu, prese-
lila svoju advokatsku kancelariju na adresu Karadordeva 15a, pocev od 1. 8. 2022. godine.

121. UZIMA SE NA ZNANIJE da je BULAT MICO, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Maksima Gorkog 8 B, stan 7, pocev od 1. 9.
2022. godine.

122. UZIMA SE NA ZNANIJE da je SMILJKOVIC ALEKSANDAR, advokat u No-
vom Sadu, preselio svoju advokatsku kancelariju na adresu Zelezni¢ka 13, sprat 3, stan 30,
pocev od 1. 9. 2022. godine.

123. UZIMA SE NA ZNANIJE da je OPACIC MIRKO, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Radnicka 7, pocev od 1. 9. 2022. godine.

124. UZIMA SE NA ZNANIJE da je JOVICIC PETAR, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Bra¢e Ribnikar 63, lokal 3, pocev od 29. 8.
2022. godine.

125. UZIMA SE NA ZNANIE da je ZARIC PREDRAG, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Dalmatinska 36/14, pocev od 25. 8. 2022.
godine.

126. UZIMA SE NA ZNANJE da je STANJO KALMAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Bulevar oslobodenja 109, sprat II, stan 6,
pocev od 22. 8. 2022. godine.

127. UZIMA SE NA ZNANIJE da je MIKOVIC DORDE, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Zmaj Ognjena Vuka 10, pocev od 1. 7.
2022. godine.

128. UZIMA SE NA ZNANIJE da je TRAVICA NIKOLA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Laze Kostica 8/1/2a, poc¢ev od 15. 8. 2022.
godine.

129. UZIMA SE NA ZNANIJE da je VRSAJKOV DEJAN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Bulevar Mihajla Pupina 6, sprat V, kance-
larija 504, pocev od 1. 8. 2022. godine.

130. UZIMA SE NA ZNANJE da je RAKOCEVIC NENAD, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 50, stan 3, pocev od
1. 7.2022. godine.

131. UZIMA SE NA ZNANIJE da je TURK BORUT, advokat u Backoj Palanci, pre-
selio svoju advokatsku kancelariju na adresu Zarka Zrenjanina 45, potev od 5. 9. 2022.
godine.

132. UZIMA SE NA ZNANJE da je MOMCILOVIC SINISA, advokat u Be&eju, pre-
selio svoju advokatsku kancelariju na adresu Zoltana Cuke 22, poéev od 1. 9. 2022. godine.

133. UZIMA SE NA ZNANIJE da je Zajednicka advokatska kancelarija ,,Gavrilovi¢—
Dobanovacki“ Novi Sad, preselila svoju advokatsku kancelariju na adresu Laze Kosti¢a 8,
sprat 1, stan 2a, pocev od 10. 8. 2022. godine.

Upravni odbor
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HAYYHA INOJIUTUKA YACOIIMCA

Hay4no nosbe u o6sact

Iacnuk Aosokaiticke komope Bojeéooune je HayqHH 9acOINC U3 TI0Jba APYIITBE-
HO-XYMaHHCTHYKHX Hayka KOju 00jaBibyje pazoBe U3 IpaBHe Hay4yHe oOmactu. Ilupa
HayyHa 00JacT K0jOj 4acolUC Npunaja je o0sacT IpaBa U MNOJIUTUKOIOTUje HA HAYMH
Ha KOjH TO nponucyje [IpaBUIIHUK 0 KaTeropu3alyji U paHTUpaky HAYYHHUX YacoIluca.

TemaTcke u Teopujcke cMepHHIIE

Yaconnc 00jaBipyje H3BOpHE HaydHE WIAHKE, PaclpaBe, IpaBHE eceje, OIvIee,
NPHKa3e KBHUra U JAPyre TEKCTOBE KOjH CE OMHOCE Ha MPABO W MPABHY TCOPH]Y, HCTO-
pujy npasa u ¢puio3odujy npasa.

IToceOHO, vacomuc ce 0aBM TeMaMa y OKBHPY Haj3HAuajHHjHX TpaHa IMpaBa
U TO rpajaHCKOT MpaBa, KPUBHYHOL MpaBa, MelyHApOAHOr MpaBa, paJHOr MpaBa U
YCTaBHOT TpaBa.

TunoBu ucTpakuBama U pagoBa y 4aconucy

PanoBu 1 mpuiio3u Koju ce 00jaBibyjy Y 4acOIUCy KaTerOpuUIlly ce y TpH IpyIe:

1. Hayunn umaHIM y Koje CIIajfajy: OpUTHHAIHHA HAyYHH paJOBH, IPETIICIHH
pazoBH, KpaTKa CaoIITEHha, IPETXOHA CAOIIITeHa, HAyIHE KPUTHKE U OCBPTH.

2. CTpy4HH WIaHIIM y KOj€ CIaaajy: CTPY4HH pajloBU, HHPOPMATUBHU IPHIIO3H,
MPHUKA3N, CTPYYIHE KPUTHUKE MOJIEMHUKE, OCBPTH U €CEjH.

3. Ocranu NpuiIo3u U CAONIITeHa Y KOje CIa/iajy YBOIHHIIM, U3BCHITAJH O Pay
4acomuca, IPUKa3u CyJCKe IIPaKce, YpeAHUUKa JIOKYMEHTalldja Koja ce o0jaBibyje y
9aCcOIHNCY, CAaONIITeHha U3aBada U YPEAHUIITBA, HEKPOJIIO3U U CIAUYHO.

MoauTHKa KOHTPOJIe KBAJUTETa H YHanpehema eTnke nydInKoBama
H aKaJieMcKe eTHKe

Hay4Hu W cTpy4HH palloBH KOjU ce 00jaBJbyjy y YacOIHCY PEICH3HPajy ce
y CKIaay ca NPaBWIHHKOM O HOCTYIIKY peleHsuje [liachuka Aosokailicke Komope
Bojeooune. Y wacomucy ce mpuUMemyje IBOCTpyKa clielia peleH3uja. Y IOCTYIKY
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penieHsupama u ypehusama [iacnuxa Adsokaiticke komope Bojeooune WIaHOBH ype/-
HUIITBA M PELEH3CHTH AY)KHU Cy Ja c€ PyKOBoAe cMepHuuama KomuTera 3a eTHKY
nyonmukoBawba (COPE). Ayropu koju npujaBibyjy CBOje pYKOINHUCE paau 00jaB/bHBamba
y YacoNMCy Ay)XKHH Cy Ja IOLITYjy CBE HAl[MOHAIHE M MelyHapopHe cTaHgapie ouy-
Barba aKaJeMCKOT UHTETPUTETA U €THKY Y HAyYHOM JIeJIOBAbY U ITyOIHKOBARY.

PagoBu 1 MpHUIIO3U KaTErOPUCAHU Ka0 OCTAH MIPUIO3H U CAOIIITEHa HE NHJICK-
cHpajy ce U He IPeCTaBbajy Je0 HaydyHe U CTpydHe rpalje yacomnuca, He peLeH3upajy
Cce W He ymase y CTPYKTypy pamoBa dacomuca. OHH Cy HCK/BYYHBO HH(MOpMATHB-
HOT Kapakrepa.

EnexrpoHcko ypehuBame dacomuca ocTBapyje ce y capaamu ca LleHTpom 3a
eBasyalnujy y oopa3oBamy M Hayllu.

Tacnuk Adeokaiticke komope Bojeodune je 4acormic OTBOPEHOT MPUCTYTIA.

JIpymiTBeHAa M KyJTYpPHA yJ10ra 4acomuca

Vnora [macnuxka Adsokaiticke komope Bojéodune je CTBapame Mpocropa 3a
00jaBJbUBamkE pe3y/TaTta HAyuHUX HCTPAXKHBaWka O] 3Hauaja 3a MpaBHY HayKy, Kao W
HPOCTOpa 3a pa3MEeHy HayYHOT U CTPYYHOT MHUIJBCH:A. Y 0CTBAPCHY CBOjE YIIOTe, 4aco-
IIIC HACTOjU JIa YHAIPEH MPaBHY KyITypy U KOJETHjaJlHO pa3yMeBame M MOceOHO 1a
MOBEXE MPaBHY HAyKy ca IPABHOM IPAKCOM.

VY octBapemy cBoje ynore [achux Aosokaiticke komope Bojeodune ocnama ce
Ha CBOjy JICBEICCETOTOIUIIBY TPAIAUIIN]y U3 KOT pasiiora ce MmoceOHO cTapa O yHarpe-
hewy kynrype cehama y obnactu mpasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PanoBu ce mocraBibajy myTeMm IuiaTgopme
3a EJICKTPOHCKO ypehuBame wyacomuca Ha JIMH-
Ky: http://aseestant.ceon.rs/index.php/gakv/user y
CKJIaJly ca TEXHHUYKUM YIyTCTBUMA 3a KOpHUIINcHe
TOTr cucTeMa uiu Ha e-mail aapecy: akvojvodine@
gmail.com.

Tlpenajom Tekcra, ayTop H3jaBibyje Ja TEKCT
HHMje HU 00jaBibeH HM npuxBaheH 3a oOjaBsbHBa-
e Te 1a Hehe OuTu mpeaar 3a o0jaBsbHBalbe OUITO
KOM JIpyroM Menujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAIl ayTOPCKOT TIpaBa, Jia je 00aBelITeH O Ipa-
BUMa Tpehnx JMma M Ja je HCIyHHO 3aXTeBe KOjH
mpowusiiase u3 Tux npasa. [loceOHO ayTop u3jaBibyje
Jla TIpeJiaje TeKCT KOjH je HAcTao IMOIITOBamEM KO-
JIeKCa aKaJeMCKE CTHKE.

Vpenuumro [nacnuxa Aoeoxaiticke Komope
Bojeooune u peleH3eHTH aHTaXOBaHH O] CTpaHe
4acoIuca y CBOM pajy PYKOBOZAE Ce Ipernopykama
u cMmepHunama Komurera 3a eTHKy MyOJIHKOBaba
(COPE).

Bpcre pamoBa.— Yacomuc 00jaBibyje OpHIH-
HaJlHe Hay4He pajioBe, NperveaHe pajJoBe, KpaTka
CaoIIITEeHha, NMPETXO/HA CAOMNIITeHa, HAYYHE KpH-

THKE, CTPYYHE PaZoBe, €Ceje U CCHTEHIC U3 CYACKE
npaxce.

O0uM u cTpykTypa Tekcra.— Jly)knHa Tek-
CTa IO MPaBWIy OIPaHNUYEHA je Ha jellaH ayTOPCKU
TabaKk KOju YMHU TEKCT ox 16 crtpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHUX MECTa y pely IITO
YKyIHO 4nHHU AyxuHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctH ¢oHT Times New
Roman Benmuune 12 pt, ¢ pazmakom uzmely penosa
BpenHocTH 1,5 Ha crpannnu A4 ¢gopmara.

HacnoB uinaHka HaBOIM c€ BEJIMKHUM CIIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHure, pontom Times
New Roman, 6o, Benuuute 14 pt.

[TognacaoBu ce mumnry Ha CpPEeIWHM, BEIUKAM
cloBMMa, BenuuuHa (GoHTa 12 pt U Hymepuily ce
aparckuM OpojeBnMa. VYKOJIHMKO IIOJHACIOB HMa
BUIIIE IEJIUHA, OHE CE 03HAYaBajy aparckuMm Opo-
jeBnma, kao: 1.1. — MamuM OOWYHHUM CIIOBHMA,
BennuunHa Gouta 12 pt, 1.1.1. — Manmum Kyp3uBHUM
cioBuMa, BeaudyuHa onTa 11 pt.

Je3uk u mucmo.— Ynanuu ce mpenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIM JIATHHHYKOM

CKPAREHA ITPABUJIA IUTUPAIBA CA ITPUMEPUMA

Hasohemwe kmura

[Ipesume, Nuanmmjan nmena. (roguHa n3mama). Ha-
cnos: Tloonacnos krvue. Mecto uznama: M3nasau

» Ilerposuh, I1. (2004). IIpaso u iapasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry:xOeHH TITaCHUK

Hasoheme wiianka u3 yaconuca

IIpesume, Muunujan nmeHa. (rogvHa us3gama). Ha-
cioB unanka. Hasue uacoiiuca, Bomymen (0poj),
CTpaHHuIEe OI—JI0.

e Ilerposuh, I1. (2014). Haknana mrere. /lpas-
nux 90(3), 141-157.

Hagolemwe u3Bopa ¢ unTepHera

TIpe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET azipeca

o Ilerposuh, I1. (2014). Haxnaoa wineiie. Ipey-
3ero: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca

[Tyn HasuB mponwmca, Zracuno y Kome je ipoiuc obja-
6/bem, Opoj acuiia / roauHa 00jaB/bUBabA.
* 3akoH 0 obnuranuoHUM ogHOcuMma, CryorcoOeHu
enacnux PC, 6poj 36/2011, 99/2011, 83/2014. —
Ip. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTrpanux nponuca

HazuB unCTHTYIHjE KOja je MPOIKC A0HENA, iyH HA3UG
#poiiuca, MeCTO 00jaBJbUBaba, TOANHA

» European Parliament, The Impact of German
Unification on the European Community,
Brussels, 1990.

Hasohemwe nomahe cyncke npakce
Hasus cyzcke ouryke M Ha3UB Cy/a KOjH j€ OJUTYKy J10-
Heo, Op0oj O/UTYyKEe U JaTyM OIUTyKe

» Ilpecyma Anenanmonor cynma y beorpanmy, 'kl
2137/2011. o 25. 5. 2011. ronune.

IIMCMY, WIM Ha CHIVIECKOM je3HKY, MM Ha je3hIMa
y ciyxbenoj ynorpebu y bocuu u Xeprieropuuu u
y penryonukama Lproj I'opu mim XpBarckoj.

UnaHuu Koju ce Mpeajy Ha CPICKOM jEe3UKY
MOpajy caapiKaTH M arncTPakT M KJbyYHE pedyd Ha
CHIVIECKOM j€3HKY.

Caxerak n pesume.— Caxerak ce jaje Ha I10-
YeTKy WIaHKa, MCHOJ HAclloBa, a W3HAJ KIbYYHHX
pedn.

Caxerak Tpeba na uma ox 60 mo 200 peun u
ctoju u3mely 3arnaBipa (HaciaoB, uMe(Ha) ayTopa
W JIp.) U KJbYYHHX PEYM, HAKOH KOJUX CIEIH TEKCT
YJIaHKa.

AKO je je3uK paja CpICKH, CaXeTak Ha CTpa-
HOM jE3MKy MOXKE C€ IpPYXKHTH Yy HPOLIMPEHOM
001Ky, Kao T3B. pe3nmMe. PesumMe ce naje Ha Kpajy
YJlaHKa, HAKOH ojiesbka Jluteparypa.

Kbyune peun.— [lajy ce HemocpemHo HAaKOH
Ca)KeTKa, OJJTHOCHO pe3numea.

Bpoj kibyuHHX peun He Moxe Outu Behu o 10.

Kiby4He peun 1ajy ce Ha CBUM je3ULIMMa HA KO-
jUMa HOCTOje CaKeLH.

Hasolheme cTpaHe cyacke npakce

CTpaHa cyzicKa Ipakca ce HaBOIM y CKJIALy C Ipa-
BWJIUMA KOja Bake 3a HaBOlEHmE Cy/ICKe IMpakce
oxrosapajyhux cymnosa.

Jluteparypa, usBopu
W IUTHPAHA CYACKA MpaKca

Jluteparypa ce HaBOAM HAKOH WIAHKA, Kao I0ced-
Ha CeKI[1ja TaKo LITO ce CBe Oubinorpadceke jeJHHuIe
HaBoJIe a30yYHIM WM aOeLeTHIM PeIOM I10 IIpe3uMe-
Hy ayTopa, a KOJI UCTOT ayTopa, IO TOJWHH H3/1aBarba
(ox HajHOBHje 110 Hajcrapuje). M3a mpesumena, a mpe
MMeHa ayTopa 00aBe3HO ce MHUIIE 3areTa.

Jlomahu 1 mMelhyHaposHH U3BOPH IpaBa ce HABOJE
HaKOH WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOhCHH y TEKCTY.

I{utupaHa cyjicKka Ipakca Ce HAaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
Y 4JIaHKY.
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