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ANOBOKATYPA MW APYLWTBO

noBoagomM OANYKE YCTABHOI CYAA JYTOC/NIABLWLE O HEYCTABHO-
CTn 4YnAHA 28. CTAB 3. KPMBUWYHOI 3AKOHA BOJBOAVHE

AOMETW JEOHE OABPAHE — TIOTBPAA TIPOPECUIE

YcTasHn cyg Jyrocnasuje, Ha cegHuuun ogp>kaHoj 16. jyHa
1987. roguHe y beorpagy, AoHeo je ognyKy Kojom ce yTBphyje ga
je oppepba unaHa 28. ctas 3. KpuBuuyHor 3akoHa BojsognHe He-
carnacHa ca ogpegbama unaHa 175. ctaB 2. U uynaHa 281. ctas 1
Tauka 12. YcTaBa COPJ u ga je y cynpoTHOCTM ca ogpegbama una-
Ha 37. cTaB 2, 4naHoMm 46. n 48. KpuBnuyHor 3akoHa COPJ.

TuMe je cTaB/beHa Tauyka Ha MnocTynak oueHe ycTaBHOCTW, Ayl
rogvHy faHa, KOju je MOKpeHyT noBogomM uHuumjaTmee AJTEKCAH-
AOPA MEPAYXA, aggokaTa y Hosom Capy, 6paHmoya Ha CMpPT OCYy-
heHor Nnunje >XXunekosuha un3 cena Kycagka (Cpb6uja).

BpojHa U eMVUHeHTHa uMeHa npaBHe Teopuje U npakce yde-
CcTBOBa/1a CYy Y pacnpaBsamMa M NosieMuKkamMa O MpaBHOj npupoau
ocnopeHe ogpegnbe, gajyhm aprymeHTe ,pro et contra”, rpagehu
nupamumay KoHaudHor ucxoga. Heke og wux 06jaBuU/IM CMO Ha cTpa-
Huuama ,,fnacHuka”.

Y ycnoBnmMa 4vecTOr HenpuarewmBakwa npasa U werosor rpyoéor
KpLUEeHa, Ynjn CMO CBeAOUM, Y OBOM cny4ajy u3berHyTa je rpermka
Koja ce Buwe He 6K mMorna wucnpasuTu. M3a wncxopa oBe 6UTKe
CTajana je cyabmHa jegHOr 4oBeka, ca MPaBOCHa>XHOM M M3BPLUHOM
npecygom Ha KasHy CMpPTW.

Oanyka je pobuna opgrosapajyhu nyonuumTeT Yy [AHEBHO]
wramnm, oyekyje ce ga Hahe mecTa M y cajp)ajuma vaconuca 3sa
npasHy TeOpMWjy M nparccy, jep je HeCy.HwWB HEeH 3Hauvaj Ha naaHy
jadyaka npaBHe CUTYPHOCTWU W Jasbe Hajorpagke KpPUBUYHOI 3aKo-
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HofaBcTBa. Tparake nNO aHanMMma CYACKUX OANlyKa W XPOHUKa He
ynyhyje Ha cnnmyaH npumep; OBO je MpPBU NyT Yy HOBOM jyrocsno-
BEHCKOM 3aKOHOAABCTBY fJa je MNOBOAOM WHMUMjaTuBE jegHoOr 6pa-
HMoua, y KOHKPeTHOM npeameTy, ogpenba KpuBuyHOr 3akoHa oc-
nopeHa, Te fa je rpelwuka ncnpassbeHa!

MehyTum, cacBMM no cTpaHu ny6nmuuTeTa KOju cy cam roc-
Tynak M KOHayHa ojnyka pobnnu ocrana je ogbpaHa, [onpuHOC
n ynora 6paHuoua, 4YoBeKa KOjU je TMOKPEHYyOo fnaHal MLWUbewa,
BoheH 6purom fga cadyBa >XMBOT CBOM OpakeHUKY U XTewnma Koja
npeacTas/bajy OKOCHULY npodecuje Kojom ce 6asu.

Mako apBokaTypa, Yy Cckjafy ca CBOjUM [PEeBHUMM Hadvenuma
M MOpasHUM KOAEeKCOM, nyboaumTeT He Tpeba HU Kao LWTUT HU
Kao May, HeheMO MW3HEeBEpUTU OBO recsio ako HabpojumM uYnkeHule
Nno CcBOM pegocseny, Koje He Tpadke nocebaH KOMeHTap U YCK/IU-
YHUKeE.

N y oBom cniyyajy, 6e3 o063mpa Ha TEXWUHY 3/104MHa, MuUcuja
M MOTUMBU opbpaHe Hucy 6umnu ocnopasaHu. MNyHWUX aeBeT rogvHa,
of 19. mapTa 1979. rognHe, AnekcaHgap lMepayx kao 6paHunar no
cny>x6eHoj Ay>KHOCTW, BOAM OWTKY fAa cadyBa >XMBOT CBOM 6pa-
HhEeHNKY, BUTKY KoOja 3a Uwb WUCTOBPEMEHO MMa U3MEeHY OHUX of-
pegaba KpumBMYHOr 3aKoHa Kojuma ce ypehyjy ycroBu 3a W3pu-
Lare cMpTHe KasHe!

Mako je Ha nocTynak oueHe YCTaBHOCTW OCMOpPeHOr u4naHa
CTaB/beHa Tauka, To4dyak ogbpaHe Bpaha ce Ha noyeTak. HakoH WITO
je vcupneo pefoBHa npasBHa cpeAcTBa, Te MowTo ie npecypa 1983.
rofMHe nocTana npaBocHa)kHa, AnekcaHgap [lepgyx je nogHocuo
3axTeB 3a BaHpefHO MNpeucnMTUBawe MpaBOCHa>KHe npecyge, 3ax-
TeB 3a MNoHaB/bakwe MNOCTYMNKa, 3aXTeB 3a 3alTUTY 3aKOHUTOCTU MNpo-
TVB pellewa KOjuM ce oabuja 3axTeB 3a [MOHaB/bakbe MocTYMNKa.
MHMunjaTmey 'UcTaBHom cyny BojsogunHe (icoja Huje npuxsaheHa)
M KOHA4YHO YcTaBHOM cyay Jyrocnasuje 3a nokpeTare MnocTynka 3a
oueHMBake YCTaBHOCTU U CYNPOTHOCTM ca KpUBMYHUM 3aKOHOM
C®PJ oppenbe unaHa 28. ctaB 3. KpuBumuHor 3akoHa CAIl Boj-
BOAUHE.

Caga je jacHOo pa nocnefwa npecyja He MOXe oOcTaTu Ha
CHas3u, Ja He MoOXe 6UTU m3spuweHa, ga he gocuje Unuje >XumBkKo-
Buha Behe neTopuue Buwer cyga y Hosom Cagy OKpeHYTWU Ha
npey cTpaHuuy. Huje npeTepaHo pehu: 3acnyrom ogucejcke ynop-
HOCTW jefHe oabpaHe. Jep, Te3a O HeycTaBHOCTMW ocrnopeHe ofpepnbe
N HeHe CynpoTHocTM ca KpuBuyHuM 3akoHoM COP1 6una je po-
MUHaHTHa NPUINKOM nMpBAy3NMakwa CBUX MNpaBHUX pafwn, ga owm
TeK npej HajBULIOM YCTaBHOM WMHCTaHUO.M — YCTasHUM cyaom Jy-
rocnaeuje — pgobuna norTepgy!

YnopHowhy un caBecHowhy, KOHaudHMM YyCMexom cBoje ogb6pa-
He N Tes3a Koje je 3acTynao, AnekcaHgap lMepayx je gao jegaH of
OHMX f[oNpuHOCa KojumMa ce jokKasyje BpefHOCT ajBokaType Kao
HajsHauyajHujer Buga npy>kawa npasHe nomohu rpahaTwa, pag-
HUM Sbyanma, pagHuM v Apyrum opraHmsaumja.ma.

MupocnaB 3gjenap



O6jaBrbyjemMo y uenocTm OaNnyKy YcTaBHOr cyga Jyrocnasuje
Y 6poj 347/85 oa 16 jyHa 1987. roguHe:

OONYKA

0 OueUBaky YCTaBHCXITU U CYMNPH3THOCTU ca KPUBUYHUM 3aKOHOM
CoPJ ogpepnbe unana 28. ctaB 3. KpuBunyHor 3akoHa CAIlN BojsogaHe

1. MosBogom uHMymjatnee Nnunje XXmnekoeuha, ns Hosor Capga,
YctaBHu cyp JytocnaBuje, Pewenen! Y-6p. 347/86 og 9. jyna 1986.
roguHe, NMOKPeHyo je NOoCTymnak 3a ouewunBarke YCTaBHOCTU U Cyn-
poTHOCTM oa KpuBmyHUM 3akoHOM C®PJI oppepnbe unaHa 28. cTas
3. KpuBu4yHor 3akoHa CAIl BajsoauHe.

2. OcnopeHom ogpegbom ynaHa 28. ctaB 3. KpMBMYHOI 3aKOHa
CAINl BojsognHe npoTwcaHo je ga he ce CMPTHOM Ka3HOM, Wan
K813HOM 3aTBOpa HajMmahe feceT roguvHa. KasHUTU U ydYmHunay Koju
ca ymMmull/bajeM UM3BpMLW BuUlle ybucTasa, M3y3eB yb6mucTBa Ha Max
n ybucrtea geteta npu nopohajy, 6e3 o63mpa ga nn My ce 3a cBa
ybuctBa cyam npumeHom ogpepaba o cTlvuyajy, vam je 3a HeKO
ybmncTBo 610 paHuje ocyheH.

3. CkywntuHa CAIl BojsoavHe y O0OAroBopy Ha peluewe o
nokpeTawy MocTynka mcrtakna je pga je ocnopeHa oapenba unaHa
28. ctaB 3. KpuBuyHor 3akoHa CAIl BojBoagnHe 3acHOBaHa Ha una-
Hy 175. ctaB 2. YcTtaBa C®PJ kojum je yTBpheHO pga ce cMmpTHa
KcBHa MoXke npkJnmMcat camo 3a HajTexke 06/iMKe TewKUx Kpu-
BUYHMX pgena. Y cKnagy ca TOM ycTaBHOM oppea6o.m, CAI Boj-
BOAVHA je, dnaHoMm 28. KpuBMYHOI 3aKoHa, ogpeaunna kKeBanngmko
BaHe 06/IMKe KPUBUYHOr Aena ybucTBa M nponucana HajTexy Bpc-
Ty KadHe — CMPTHY KasHy. Y cnydajy Buwe ybuctaBa y cxuuajy
n ybucteBa y nospaTy, MoCToje MOCe6HU pasno3n 3a MNoOLTPEHUM
JJearoBaren! gpywitBa Ha KpUMUHaNUTET 0Be BpcTe. Paaum ce o no-
cebHOj APYWTBEHO] OMACHOCTU OBUX KPUBWUYHWUX Adena C 063Mpom
Ha HbUX0Be TellKe nocneguue v ¢ 063Mp>oM Ha nosehaHuW cTeneH
KPUBMYHE OAFOBOPHCX:TU yUYMHMOLLA OBUX Aena, KOoju je capemaH ga
NMOHOBO BPLUM OBa HajTeXa KpuBUYHA gena. Buwe ybucrtaBa y crta-
uajy m nospaTty cmMaTpajy ce OKO/HOCTMMAa KoOje 0BO KPUBUYHO
0EN10 YNHE HErOBMM HAjTeXUM, KBaM(PUKOBAHUM 06IMKO.M 3a KOju
ce MOXe u3pehm cMpTHa KasHa. lNpe.ma Tome, ocrnopeHa ogpepaba
HemMa KapaKTep Ka3sHeHe ogpeabe kojom ce ypehyje nutalbe nospa-
Ta U cTuuaja y u3BplIeky KPUBUYHUX Aefna, KOju cy, Kao OonwTun
VHCTUTYTU KPUBMUYHOI npaBa, ypeheHn KpuBMYHHM 3akKoHOM C®PJ,
LLITO je UCK/bYUYMBO MpaBo dpegepauyunje.

N3 HaBegeHux pasnora CkynwTtmHa CAIl BojBoguHe cmaTtpa
ba je ocnop>eHa oppenba unaHa 28. ctaB 3. KpuBUYHOr 3aKoHa
y carnacHoctu ca YctaBom C®PJ v pga Huje y CynpoTHOCTU ca
KpuBnyHmm 3akoHam COPJ.



4. YcTtaBHM cyu JyrocnaBuje ogp>kao je 5. mapTa aBe rogmHe
jaBHY pacnpaBy Ha KO0joj cy, nopej gasaoua mMHuuujaTuBe U npeg-
cTtaBHUKa CkynwtmHe CAIl BojBoauHe, yyecTBOBanM W nJ>eacras-
HUun CaBe3HOr cyga W npegcTtaBHUUKM P>eny6inuKkUX U MOKPajuH-
CKUX BpPXOBHMX cypoBa (oomm BpxoBHOr cyga Kcx:oBa), 3aTtum
npeactaBHUUM CaBe3HOr cekpeTapujata 3a npasocyhe v opraHusa-
unjy case3He yBpaBe, CaBe3HOI KOMUTeTa 3a 3aKOHO4aBCTBO, Kao
n npodpecopu lMpaBHOr dakynteta y 3arpeby, lNpaBHOr gakynreta
y Jby6maHu, MpaBHor takynteta y CapajeBy un [NpaBHOr dakyn-
TeTa y HoBOm Capy. MNMpe ogp>kaBaH>a jaBHe pacrnpaBe YCTaBHU cyA
JyrocnaBunje npmnbéaBno je U NUCMEHA MULLU/bEHA CBUX PEenybnnyKnx
M MOKPajuHCKMX BPXOBHUX cyAoBa W pguixuwieewe CaBe3Hor cyga.

Ha jaBHOj pacnpaBu npeactaBHUK CkynwtmHe CAIl BojBo-
onHe IOCTao je npu oproBopy CkynwTtuHe CAIl BojsoguHe pgator
Ha pellere 0 MOKpeTakwy NOCTynkKa.

Muwibewa APYrMX yyecHUKa Ha jaBHOj pacnpaBum 6una cy
nogemseHa. Tako, 00 jeJHOM MMULL/bewY, OcnppeHa oapenba Kpu-
BUYHOr 3akoHa CAIl BojsoguMHe je MNO CBOjoj MNpUpoAMn, KasHeHa
oapenba, n Huje carnacHa ca YctaBom C®PJ M y CYyMpPOTHOCTM je
ca KpnBnyHUM 3akKoHOM COPJ.

HacynpoTt oBoM, Mo ApyroM MuLI>ewy, OcnopeHa ogpenba
ynaHa 28. ctaB 3. KpuBu4yHor 3akoHa CAIl BojBognHe unma KBsa-
NMMUKaTOpPHN KapaKTep W npeacTaB/ba HajTeXu, KaaanukoBaHu
06MMK KpumBUYHOI gena ybucTtBa, Na je, cTora, ocrnopeHa opal>en6a
y CKfnagy ca ycCTaBHUM PPUHLMMNOM [a ce CMPTHa Ka3Ha MO>Xe rpo-
nucatu u m3pehm camo 3a HajTexxe 06/IMKe TeWKNX KPUBUYHUX
Jena, Kao U ga Huje y cynpoTHoCcTU ca KpmBUYHUM 3aKOHOM COPJ.

5. YnaHom 175. ctaB 2. YctaBa C®PJ opgpeheHo ije pa ce
CMpTHa Ka3Ha MOXe Wu3y3eTHO nponucatn u mspehm camo 3a Haj-
Texxe 06/MKe TeWwKUX KPUBUYHUX fena, a y 4naHy 281. ctaB 1
Tauka 12. YctaBa CO®PJ yTtBpheHo je pga depepauyunja ypehyje on-
WITe yCcnoBe M Hadena 3a m3pupyawe caHKuumja 3a KpuBMYHaA paena
U npusBpegHe npecTyne, CUCTEM CaHKUMja, yCnoBe 3a rallewe caH-
Kuuja m 3a p>exabunntauuvjy M onwTta npasuna o0 NPUMEHU Bac-
MUTHUX Mepa N KadKkwaBaky ManoneTHuUka (onwTm Ae0 KPUBUYHOT
3aK0oHa).

Monaszehu op oBuX ycTaBHUX ogpepaba, ynaHom 37. cTaB 2.
KpuBunyHor 3akoHa C®PJ oapeheHO je ga ce cMpTHa Ka3Ha MOXe
n3pehn camo 3a HajTedXke crnydyajeBe TeWKUX KPUBUYHUX fena 3a
Koje je 3aKOHOM nponucaHa.

OcnopeHoMm oapenbo.m, No oueHU YcTaBHOr cyga Jyrocnasuje,
Huje yTBpheH KBanumMKoBaHM 06K KpUBUYHOI gena ybucTtea, 3a
Koje 6m ce morna nponucatm m wmnspehun cmpTHa JcasHa, Beh oHa
MMa KapaKTep Ka3HeHe ofpeabe Kojom ce nponucyje cMpTHa KasHa
3a 06MYHO Yy6MCTBO M3BPLUEHO Yy CTuULajy M noBpaTy WTO Huje y
CKnagy ca HaBegeHoMm ogpegb6am YctaBa COPJ n KpuBUYHOr 3aKOHa
COPPJ, ga ce cMpTHa Ka3Ha MOXe nponucatn u uspehu camo 3a
HajTeXke 06/IMKe TEeWKUX KPUBUYHUX Oena.



MowTo oe ocrnopeHoM oapeAboM MNPK)NUCYje Ka3Ha 3a KpuBU-
YHa pgena y cTuvuyajy M nospaty, LWITO je upegmeT ownTer gena
KpuBnuHor 3akoHa C®PJ, koju, npema uynaHy 281l. ctaB 1 Tauxa
12. YcTtaBa COPJ ypehyje denepagmja npeko caBe3HUX opraHa, TO
je, Mo oueHn YcTtaBHOr cyga JytocnaBuje, CkynwTmHa CAIl Boj-
BoagmHe, ypehyjyhun oBO nuTawe, npekopayuna ceoja oBnawhewa
M 3awna y kKomneTewanje degepaumje, na je, crora, CxX:NopeHa on-
pefba HecarnacHa ca HaBefeHOM ogpef6om YctaBa COPJ, kojom
ce yTBphyje oBnawhewe depepaymnje ga ypehyje onwtn Aeo Kpwu-
BMYHOI 3aKOHa, Ma, Y OKBMUPY Tora, M oAMBpaBame KasHe 3a K.pu-
BMYHa fenay cTuuajy v nospary.

Y onwurrem geny KpuBumuyHor 3akoHa C®PJ yTBpheH je HauuH
oAMepaBaka Ka3He 3a KpuBUYHA fena y cTtuuajy (unaH 48) m no-
BpaTty (4naH 41. ctaB 2. n 4naH 46. K3 C®PJ). ¥ cnay4ajy ctuuyaja,
cyn je ob6aBesaH fa yTBpAM Ka3Hy MocebHO 3a CBako W3BPLUEHO
KPUBUYHO [eN0 W HaKOH Tora, Ha HayuH nponucaH y 4ynaHy 48.
KpuBnyHor 3akoHa C®PJ, ga m3pekHe jegMHCTBEHY Ka3Hy 3a cBa
KpUBMYHA fJena, ¢ THM [a No BpKITa Ka3Ha He MOXXe 6uTu Texxa
OfL OHEe KoOja je nponucaHa 3a HajTeXke U3BPLUEHO KPUBUYHO A€e0.
Koa opgmepaBarwa KasHe 3a KPUBUYHO [eN0 M3BPLUEHO Yy MnosBpary,
cyn Moxke, nog oapeheHUM ycnoBmma, M TO camMO KOJ BLUMNECTPYKOr
nospara, m3pehun cTpoXXujy KrBHy oa nponuvcaHe, ann cyq He MOXe
n3{>ehn Texxy BpCTy Ka3He 0[, OHe Koja je nponmcaHa 3a yYUreHO
KPUBMYHO fAeno. To 3Hauu ga y cnydajy noBpaTa cyj He MOXXe
n3pehn cMpTHY Ka3Hy 3a KPUBWUYHO [efi0 3a KOoje je nponucaHa
Ka3Ha 3arBopa. Cya MO>Xe camo MNOoOWTPUTU KasHy 3arteBopa M TO
00 [OBOCTPYKOr M3HOCa MNpornucaHe KasHe, C TUM LWITO Taj W3HOC
He cme npehn NeTHaecT rognHa 3aTBopa.

OcnopeHa opgpegba KpuBuyHor 3akoHa CAIl BojsognHe paje
MOryhHOCT ga ce U 3a KPUBUYHO Aeno obuyHor ybuctsa, uU3BpLUe-
HOr y cTuuajy unau noBpaTty, U3peKHe CMpTHa Ka3Ha, a To je TeXka
BpCTa Ka3He o[, nMponucaHe KasHe 3aTBopa, LUTO je Yy CYyApPOTHOCTU
ca HauyMHOM ofaMepaBawa Ka3He 3a KpuBUYHA fena y cTuuajy u
nospaty, yTBpheHor y un. 46. n 48. KpuBn4yHor 3akoHa C®PJ.

Ha ocHoBY HaBegeHuXx pasnora, YcTaBHUM cypn JyrocnasBuje yT-
BpAMO je Aa ocnop>eHa ofpenba unaHa 28. ctaB 3. KpuBuU4HOr 3a-
KoHa CAIl BojBoaguHe HMWje y carnacHoctu ca Yctasom COPJ un
paje y cynpkJtHoctu ca KpnBnyHmMmM 3akKoHO.M COPJ.

6. YctaBHM cyn JyTocnaBuje, Ha OCHOBY 4naHa 375. YcTaBa
COPPJ, HakOH ogp>kaHe jaBHe pacnpaBe, Ha cefHUUu o Behawy un
rnacawy, ogp>kaHoj 16. jyHa 1987. roguHe, [OHeo je

OANYKY

1 YTBphyje ce pa je oapepnba unaHa 28. ctaB 3. KpuBUYHOr
3akoHa CAIl BojBoguHe HecarnacHa ca ogpegb6ama uynaHa 175.
cTaB 2. n unaHa 28l. ctaB 1 Tadyka 12. YctaBa C®PJ u pa ije y
CyrpoTHOCTU ca ogpepbama uynaHa 37. cTtaB 2, 4un. 46. n 48. Kpu-
BUYHOrI 3aKoHa COPJ.



2. CkymurwHa CAIll BojBoguHe, y cMucny unaHa 384. cTaB
2. YctaBa C®PJ, gy>kHa je ga, Yy POKY o WecT meceun of pgaHa
LocTaB/bakwa 0Be ofNyKe, ycknagn KpuBuyHu 3akoH CAIN Bojso-
OnHe ca Yctaxxkym CO®PJ v pga OTK/IOHW HeroBy CyapOTHOCT ca
KpuBnyHUM 3aKoHOM CPPJ.

3. OBa ognyka ob6jaBuhe ce y ,Cny>x6eHom nucty COPJI” n
y ,Cny>x6eHom nmncty CAIl BojsoguHe”.

4. OBy o4nyKy YcTaBHWM cyp JyrocnaBuje OOHEO je y cacTaBy
ap Jocngp TpajkoBuh, Koju 3amewyje npBacegHuka Cypa, u cyamje:
MwunoBaH Bysayunh, Boxugap bynatcwuuvh, Pagko MouyumBHLIC, My-
ctacha Cedpo, Jakum OnupoBckn, Mwunocas CtujoBuh, VMBaH ®PpaH-
KO n OywaH LLTp6ay.

Y 6poj 347/85 SAMERYJE TMPEAOCEAHUNKA
16. jyH 1987. rognHe YCTABHOI CYAA JYITOCAABWJE
Beorpagp CYONJIA

3H Ap Jocud TpajkoBuh



YUnNAHUW W PACNPABE

Ap Oparo PagynoBuh
MpaBHW thakynTeT MocTap

O nOIMY OAKYNTATUBHOI MNMPUTBOPA N OKOJIHOCTUMA
3HAYAJHMUM 3A OUJEHY HEOMXOAHOCTW HEIOBE
NMPUMJIEHE

1 KpuBn4yHM nocTynak ce nokpehe kKaga NCX:TOju OCHOBaHa
CyMha [a je YYMweHO KPUBUYHO Ajeno, ca 3a4aTKoOM ga ce yTBpAawu
4a N1 je 3aMcTa y4UHeHO U KO je ydmHuUnay Koju Tpeba ga ce no-
30Be Ha OAFOBOPHOCT. Y LWUBY OTKpUBaka M [oKasuBaka KpUBUY-
HUX Ajena U HbUXOBUX yUYUMHUMALA Y KPUBUYHOM MNOCTYMKY ce rpe-
Ay3wina Hu3 pagwun n oaroBapajyhmx mjepa, of KOjUX Cy HeKe W©
NPUHYOHOI KapakTepa W 3aAuMpy Y OCHOBHO MNpaBO 4YoBjekKa — He-
NMPUKOCHOBEHOCT cnobode. JegHa o4 TakBUX Mjepa jecTe U MPUTBOP.
OH je jegHa on Mjepa 3a 06e36jeheH>e nMpucycTBa OKPUB/LEHOTN ©
ycnjelwHo Bohewe KPUBMYHOI nocTynka. [puTBop Kao 061MK or-
paHunyewa cnoboae OKPUBHLEHOT Y KPUBUYHOM MOCTYNKY Yy Teopuju,
a 1 y 3aKoHoAaBCTBY, Ha3MBa ce pas3IMYNTUM TBPMUHMMA Kao LITO
CYy WCTpaXKHU 3aTBOp, MPEBEHTUBHU 3aTBOP, MPEBEHTUBHO NULLEHE
cno6oge u cn. Ocum TOra, pasnKe NocToje U y camom oapehuBamwy
nojma nputBopa. CBa Ta pasnuuuTa geduHucawa MojMa rrputeBopa
MO>XeMO0 AudbepeHUMpaTV Ha ABa CTaHOBULUTA — YXXe U wwupe. Mpu
TOMe je y>Ke 3acTyn/beHUje Koj TeopeTmyapa, a nupe Koj npak-
Tuyapa.

Mpema yxxem paedmHUcawy nojMa MpUTBOpa, MNOA4 WUCTUM Cce
noapasymmjeBa NPEBEHTUBHO nullewe cnobone nvua NpoTMB Kora
NnocToju OCHOBaHa CyMka Aa je YYUHWUNIO0 KPUBUYHO fjeNno U mma
ce CxXBaTUTU Kao MPUHYAHO [Ap>Xakwe OKpUB/MLEHOr Ha oapeheHom
MjecTy, pagu rnocTm3awa 3aKoOHOM oapelHMX NpouecHUX uumwesa
1 noj ycnosuma apeasuheHnm 3aKoHOM.'

" Op Hukona Oropenuua; KasHeHO npouecyanHo npaBo, 3arpe6, 1889,
cTp. 287, ap Twuxonwp BacndT>eBvih: CucTeM KpPUBUYHOI MpPOLECHOr npaBa
C®dPJ, CaBpemeHa agMmuHucTpauwja, beorpag, 1981, ctp. 384, gp Yegomump



Mo gpyrom, wmnpem cxBaTawy, 3aCTYM/bEHOM Y jyauKaTypu noa
npuUTBOPOM Ce nojpasymujeBa CBaKo (PakKTUUKO fullerwe cnoboae
KOoje ce MpuMjewyje Kao mjepa o06e36jeflewa mMpucycTtBa OKpUBIbE-
HOI Y KPUBUYHOM MNOCTYMKY WAN pajn ylljellHOr Bohewa KpuBUY-
HoOr nocrtynka.'

Mako ce oBO Apyro gedumHuUcamwe ApUTBOpa ocflawa Ha WH-
CTUTYT ypauyHaBaka NPUTBOpPa Yy W3p>edeHy KasHy (rgje ce y wu3-
peveHy Ka3Hy ypadyHaBa He camMO NpPUTBOP, HEro CBako /LneH>e
cnobofe OKpPUB/BLEHOr MpeAy3eTo Yy MNOCTYNKY Ha OCHOBY 3aKoHAa)
MMUCIUMO [a Ce OBaKBO jelHO eKCTeH3MBHO oAapehmBake nojma npu-
TBOpa He MOXe ApuxBaTUTW. 3aTo cMaTpamMo Jda je ApuxBaT/ibuBuje
npBo cTtaHoBuwTe, ann hemo gatm mn Hawy gedUHULM]Y ApuTBOpa.
[Jakne, npuTBOp npeacTaBn>a NPeBEHTUBHO uLUewe cnoboge nuvua
NPOTMB KOra /10CTOjU OCHOBaHa CyMha Ja je U3BPALWN0 KPUBUYHO
Ljeno, Kojer Hagne>xHu opraH ogpehyje, Ha TayHo ogpeheHo B,pw-
jeme, Kapa ce ucnyHe 3aKOHOM ogpeheHW ycnoBu, a pagu MocTu-
3awba ogrosapajyhmx npouecHMX M BaHNAOLLECHUX LUWbeBa.

Y oBom Trounory hemo ce OCBPHYTM camM0 Ha nuUTakwe ofpe-
hAmnBarwa nojma hakyntaTUBHOI NPUTBOPA U OKOMIHOCTU 3Ha4dajHe 3a
OUjeHY HEeONXoAHOCTU HeroBe NpuMjeHe.

2. Y oKBHpv ogpehmBawa nojma gputBopa yoranTte, dpakynra-
TUBHM NpUTBOpP 6MCMO MOrau AedMHUCATU Kao NIPEBEHTUBHO fLumMe-
ke cnoboge nmua ApoTUB KOra MNOCTOjU OCHOBaHa CcyMkba na ie
M3BPLUNIO KPUBWUYHO fAjeno, Kojer HanneXHW OopTaH MOoXe ojpe-
ONTU, Ha TadyHo ogpeheHo Bpujeme, Kaga ce ucrggle 3aKOHOM TTpen-
BuheHU ycnoBu, a pagu noctmlawa onroBapalyhux npouecHux u
BaH/poLEeCcHUX UumbeBa. CxBaTawe M3pasa ,pakynTaTUBHWU” MPUTBON
3aBUCK 0f Tora KakBO Ce 3Haudeke paie m3pasy ,,MoXe ogpeauTu”
KOj Ce KOPUCTU Yy 3aKOoHy. Y Teopuju cy Nno TOM NuTawy MULL-
/beba noauje/beHa, a MMa ayTopa KOoju TakaB NpUTBOP U He U3-
pa>kaBajy TEpMUHOM ,paKynTaTUBHN .

Mo jeAHOM MULLbERY, NPUTBOP je dpakKynTanaBaH y TOM CMU-
CNy wTO opraH Koju ra ogpehyje no cnobogHoj oujeHn yTtBphyje
Oa NN Cy UC3TYHeHW OCHOBU (pas3nosu) yule nmcnywewe ce y 3aKoHy
Tpaxkn. Kapg Taj opraH no cBOjoj cno6ogHoj oujeHn Hahe ga no
CTOjU HeKM of tpdc pasnora, OHAA je AyXXaH Aa NpuTBOpP oAapeawu,
WITO 3HA4UM Oa TEPMUH ,MO>XKe” He 3Hauyu [a 3aBUCU of BOI>e Op-
raHa Koju ogpehyje nputBop xohe nu ra ogpegnTn nU oHAa Kaga*

CteBaHoBMh: KpuBMyHO npouecno npaso CPPJ, CaBpemeHa agMuUHUCTpauuja,
Beorpap, 1982, ctp. 281, ap [lMaHTa Mapuua: KpumBuuyHa noctanka Ha C®PJ,
Kyntypa, Ckonje, 1979, cTp. 295.

* p Bnago BogHHenuh; PasmaTpake HeKux npobnema NpeTKpuBUYHOT
nocTtynka — pasroBop oBnawTeHe ocobe OVP u nuwewe cnobopge, ,13. maj”,
6p. 3, 1970, ctp. 42, pp BpaHko [lMeTpuh: KomeHTap 3akoHa 0 KPUBUYHOM
noctynky, [padocpem, Lug, 1982, ctp. 457, agp BaneHTuH Boyk, [MuTawe
06aBe3HOI MUCTPa>KHOI 3aTBOpa HaKOH m3puuakwa npBocTeneHe npecyge, Hawa
3aKOHUTOCT, 6p. 3—6, 1960, cTp. 231,



je Hawao aa noctoje MOMeHYTWU pasno3n.” [lakne, akTUBHOCT opraHa
HaANe>XHUX 3a ofny4ynBawe 0 LpUMjeHU MNpuTBopa cacTtojana 6u
ce Y Tome ga 6pudK/bMBO MPUKYLLUBajy AoKase 0 MOCTOjakby HeKor
o4, OCHOBa 3a ogpehuBare MPUTBOPA, jep Ce 3aKby4dyaK O HUXOBOM
rnocTojaty Mopa 3acHMBATM Ha Moy3faHo yTBphHeHUM 4nkbeHuuama,
NpUKyNI>eHMM fAokKasuMa M nogauuma. Kapga ce yTBpAau ga cBe TO
HEeoCnopHO MOCTOju, OHAA je Mo OBOM CTaHOBULLTY cBa gamkba Ccno-
6oda Mpu oujertrBatby HEONMXOAHOCTM MpUMjeHe MNpPUTBOpa WUCK/bLY-
yeHa.

[Jakne, na 3aK/byumMmo, MO OBOM MULL/bEWY, FpaHuue cnobage
opraHa kKoju opgpehyje nputBop (thakyntaTMBHU) ogpeheHe cy 3aK-
/bYYKOM HajJjIe>xHOr opraHa ga nocTtoje Tpa>XeHMOCHOBW 3anpuUTBOp.

Mo ApyroMm MuLn>ewy, KOje je CANMYHO MPEeTXOAHOM, 4YaK u
cam TepMUH ,akKynTaTUBHU” HUje ajeKBaTaH [a BjepHO un3pasu
04HOC O KojemM je pujed. Hagne>xxHw opraH je Ay>aH pga ogpeam
npuTBOp Kaj je To noTpebHO U Kaj NocToje 3aKOHOM npeasuheHn
ycnoBu, ,Ara npema Tome oAjyKa O MPUTBOPY He 3aBUCKM 0f BOM>E
HU of cnc™ogHor cyb6jeKTUBHOr Haxohewa W ogpeauvjeewa Hag-
NeXXHOr opraHa, Hero je oHa y CBOjOj CyWTUHU oduumMjenHa npu-
MjeHa BaKOHa'."*3aTo oBW ayTopu npegnebky pa ce oBaj NpUTBOP
yMjecTo pakynTaTUBHU Ha3vBa ,YCNOBHO O0MNYLUTEHU”.

Mo Tpehem cxBaTakwy hakynTaTMBHOI MPUTBOpa 3Ha4u na cypg
KOjUu BOAN KPUHWUYHM MNOCTynakK, OA4HOCHO opraH KOju je Hapgne>kaH
Ja oApeAn NpuUTBOpP, Kag Cy Ce CTEeKNM 3aKOHCKU YCcnoBu uuleHn
fa NN je y KOHKPETHOM c/yyajy Heonxo4HO oapeauTn nputeap.®
YTBphuBawe Nnoctojaka OBMX pasfnora m ogpehmBarwe nputeopa y
Kpajwoj NUHUjU ,;3aBUCM Of, CY6jeKTUBHE OLUjeHe HagNe>XHOor op-
raHa” *

UM 3aKoHOZaBal, ynoTpebn>aBa u3pas ,AMOXKe oapeauTun” 3Ha-
41 Oa U3PUYUUTO MpaBu pasnmky unsmehy ob6aBe3HOr npuTBopa U
oBOr kaga ce UCTU ,MOXe 0ApeaAnTU”, jep Aa Ce HUje XTjena Ha-
npaemTn pasnMka, oHpga 6u cTunmsauymja 6una pgpytadmja. 3ato,
Kafa je pujed o cpakynTawiBHaMm MpUTBOPY, MCLUYY 3acTynmHULUU
0BOr CTaHOBLUUTA, OpraH Koju BOAU MocTynakK ,Mopa Hajupuje Ha-
cTojaTu ga WUCTy CBPXY MOCTUrae HEKO.M APYromMm MjepoM Koja He
Mopa 6uTn npegsuheHa 3aKOHOM, HEro MoXKe 6UTU U cBaka ApyTa

' OBO MuWbewe 3actynajy: gp Boxupgap Mapkosuh: Yii6eHUK cya-
CKOr KpuBMYHOr noctynka KpamweBuHe JyrocnaBuje, beorpag, 1930, ctp. 293,
op Ayryct M\'Hga: YL6eHUK KaseHckera noctynka ®HPJ, Il cHonwuu, J/by-
6/baHa, 1957, cTtp. 256, agp Tuxomup BacumeBmh: KomeHTap 3akoHa 0 Kpu-
BMYHOM MOCTynKy, Cny>k6eHn nmct COPJ, beorpag, 1977, cTp. 243.

* Buta MeTtpoBuh: O nputBopy, HapogHa munmumnja, 6p. 8, 1954, cTp. 3.

" Op Muxajno Nnnh: KpHBMYHO npouecHo npaso, CapajeBo, 1980, cTp.
ISI. -

” Op MaHTa M:hHHa: [MpeBeHTMBHO nuwyBakwe 04 cnob6oga Ha O06BH-
HeTMOT BO KpuBMYHaTa noctamka, FogmwH>ak Ha lMpaBHUOT dakynteT CkKonje,
1955, cTp. 374.



emKacHa Mjepa Koja opraHy CTOju Ha pacnofnarawy, a HWje npo-
TBHA 3aKOoHy".

Tpeba pehun ga je cam xepMHH ,cdakyntatuBHn” u3sBeaeH m3
natHHcke pwujesn facultas-facultatis, wTo 3Haum moryhHocT, fo-
NnywTeHOCT, Na ce U oBakas MPUTBOP HasMBa AONYLUTEHUM WAN [03-
BO/bEHMM MnpuTBOpam. Y TOM CMUCAY, aKo B6UMCMO ce OCBPHYAU Ha
npeTxogHa CTaHOBWULUITA, OHAA MPBO LWTO MOXXEMO HaBeCTU jecTe
hna He cmujemo ob6aBe3aH U hakynTaTtuBaH MNpuTBOpP nouctoBjehu-
BaTu, jep TO M3 3aKOoHa jacHO mnpou3unasn. Bugjenn cmo Kopg oba-
BE3HOI MpUTBOPa YMM OpraH KpPWMBUYHOI MNOCTYMKa yTBpAM Ada noc-
TOoje OCHOBM 3a ogpehuBakwe MNpPHTBOPa, OH HemMa LWTa Bule Ja
UCnuTyje, Hero ra mopa ogpeanTn. AKO 61 ce U Kopj hakyntaTms-
HOr NMPUTBOpa OBfalUTeHe OpraHa KPUBUYHOI MCX;TyrKa CBejo camo
Ha MpukyLlBawe AoKa3a W nogartaka 3a yTBphuBarwe ga v nocrtoje
onwTn M nocebHM OCHOBU 3a MpuUTBOp, 6e3 yTBphmBawa Heonxon-
HocTii npumjeHe nmpuTBOpa Yy KOHKPETHOM chny4dajy, oHga 6u ce n
oBAje pagwno o jegHoOj BpPCTUM obaBe3HOr mMpuTBopa. 3aTo OBaKaB
npunas ogpehmBarwy akKynTaTUBHOI NMPUTBOPA, KakaB je W3pakeH
y MpPBOM CTaHOBULUTY, He MOXeMoO npuxBatutu. Kop cakynratus-
HOIr NpuUTBOpa 3akKoHojaBal, HUje Nponmcao Kapj je NMpPUTBOP Heor-
Xo4aH, O4HOCHO TO HUje pe3epBucao 3a cebe, Hero je To NPenycTuo
opraHy Koju ogpehyje nputBop. [la nn TO 3Ha4M fga je ocTaBA>EHO
cnobogm BO/bE opraHa Koju oapehyje NpuTBOp Aa wCTU ogpean
UAn He, O4HOCHO fa Nu A0 TUX rpaHuua mae cnobofa BO/be Haj-
NeXXHOr opraHa ga nopej onwTmx M nocebHUx ycnoBa ogpehmBame
3aBUCN U 0 CYO6jeKTUBHOI (NMYHOr) cTaBa TOr opraHa? Y Be3u
ca oBMM Morno 6m ce nocrtaBUTU U AofaTHO NUTake fa nm ce
MOXKe JecuTun fa y UCTOj cTBapu M Ko4 UCTUX ycnoBa jegaH opraH
oApeAn WPUTBOP, a ApYyTU opraH, pykosoaehm ce cNjeKTUBHUM
MULLbEHEM, HE oapeauv, wWTo 6mM ce, Tymayehu cam TepMmuH ,ha-
KynTaTMBHW” U 3Hadewa WTO MYy Cce npugajy, MOrio rnojaBuTu.
TakBa cnoboga cyga kKoja 6M y KOHKpPeTHOj cTBapu Bogwuna y ap-
6UTpepPHCXIT He 6M ce morna npuxeatutu Beh 6u ce hakynTaTtue-
HOCT nNpuTBOpa Y KOHKpPETHOj cTBapu cacTojana y TomMe pa 6u
HEeONXOA4HOCT HeroBor ogp>ehMBaka KOHCTATOBAO CBaKW OpraH Koju
61 y KOHKpeTHOj cTBapu ogpehmBao nputBop. Ha Taj HauuH 6m
ce oujerVBarbe HEONXOAHOCTU MpUMjeHe MNpuTBopa Y W3BjeCHOM
cMucny o6jeKTuBM3Mpano. TakKo HewTOo MNOCTOoju M KO HEeCBjeCHOr
HexaTa Koju MCX:ToWU Kajg ydyuHunay Huje 6mo cBjecTaH HacTynamwa
3abpakeHe nocmhegnue Mako je rnpema OKONHOCTUMA U CBOjUM fiNY-
HUM cBojcTBMMaA 6MO Ay>KaH M Morao 6uTm cBjectaH Te MoryhHo-
cTn. Oy>XHOCT ga ce Ha 6a3n HaBefeHUX CTBApHWUX OKONIHOCTW Ajena
MMa CcBMWjecT 0 nocn>eauun gjena ,oapehyje ce npema CnNoco6HOCTU
MPoOCje4HOr HoOpMasiHOr YyoBjeka” ®

~ADr Vladimir Bayer: Op Twuxomup BacumweBunh, KomeHTap 3akKoHUKa
0 KpMBMYHOM nocTynky og 1957. r. (npukas), Hawa 3akoHuToCcT, 6p. 9— 10,

1957, cTp. 389.
“ Op /bybuwa JosaHoBuh: KpuBuuHOo npaBo, Orantu pgeo, CaBpemeHa

agMuHucTpauvja, Beorpaa, 1978, ctp. 206.
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Tako, M Kog akynTaTMBHOI nNpuTBopa cnob6oga y oOujeHun
HeonNxoAHOCTM npuMjeHe npuTBopa 6una 6u TakBa ga 6U o0BaKu
HeNnpuUCTpacHM oOpraH y KOHKPEeTHOj cuTyauumju ogpenuo nputeop,
pykoBogehu ce Hauenom cTBapHe onapTyHOCTW, a Ha 6a3m ycTa-
HOBN>Cka MOTPe6bHUX ycnoBa. OBAje ce He paan o cnobagHOM cy-
LajCcKOM yBjepemwy, ,alero o je4HO] OUCKPELMOHOj OLjeHU Koja 3a-
nounlB6 TeK OHOr MOMEHTa Kaja ce MNpaBHOpPeneBaHTHE UYUHEeHULE
yTBpAe, Tj. Kaja ce yTBpAU [Aa MCX:Toje OonWTM U MNOoCe6HU 3aKOH-
CKUV YCNOBU 3a NpUMjeHy nputeopa”

Jakne, guckpeuyuoHa oujeHa je nocTynawe Koje ce oaBuja
CXO4HO pasnosvma CTBapHe LjeMcXo4HOCTM, a Kajg je pujed o da-
KynTaTUBHOM MPUTBOPY 3Ha4yM Aa je HaAjeXXHW opraH Kaja je yT-
BpPAWO [a MocToje onwiTu U ncx:ebHM ycnoBu 3a oapehuBake npu-
TBOpa, a y3 TO OUMjeHUO Aa je MPUTBOP Y KOHKPETHOM chy4ajy
CTBApHO HeOMNxoAaH, Ay>XaH Aa ra u oapeau.

3. Kog dakyntaTMBHOr npuTBOpa opraH Koju ogpehyje
TBOP LMWjeHM HEeONXOA4HOCT HeroBe MpuUMjeHe Kaja ce WUCNyHe Yc-
NnoBU 3a HeroBo ogp>ehuBaH>e. Y nuTepaTypu ce MNOKyLlano ca of-
pehmBakeM HEKMX OKOMHOCTU 0f KOjux opraH Koju ogpehyje
npuUTBOP Monasn Mnpu OujeHU Aa NN je Yy KOHKPEeTHOj cutyauuju
NPUTBOP HEOMXO4aH LULL He.

M3 ckywwe TUX OKOMHOCTU M3ABajajy ce; TeXXuMHa KPUBUYHOT
Ajena mspakeHa BPCTOM W BUCUHOM Ka3He, HEMOKpeTHa WMCXBUHA,
3aHMMake, NNYHOCT OKPUBA>EHOr, MOPOAUYHM OAHOCU, CTapoCHa
Op6, 34paBCTBEHO CTaH>e U ApYyre OKONHOCTU.

npu-

a) Haw KpUBMYHU 3aKOH He MNpaBuM TEPMMHOMNOLWIKO pPa3inKo

Batbe KPUBUYHUX fAjeNnia N0 HUXOBOj TEXUHU, KaKBO pa3NnMKoBake
rnpaBe Heka ApyTa 3aKoHOAAaBCXBa, anu ce He MoXe pehu pga je
UCK/byYeHa MOryhHOCT HWMXOBOr pas/MKCXBaka M MO0 OBOM KpuTe-
pujy. Y nntepatyp« cy Muwwbewa nogumjen>BHa No nuTawy ga nu
TeXXVUHa KPUBUYHOI Ajena uv3pakeHa Kpo3 BPCTY W BUCUHY npea-
BuheHe KasHe, OQHOCHO jauuHy Yyrpo>kaBakwa 3awTuheHor pgob6pa,
MO>Xe MMaTu yTulaja Ha OoLljeHy HeonxoAHOCTU MpuMjeHe NMpUTBOpa.

Tako, MO jeoHOM MMULL/bLEHY HAANEXHW opraH mMopa y3eTa Yy
063Mp U TEXWUHY KPUBUYHOT Ajena Koj OujeHe HEeCLUXOAHOCTU Mpu-
MjeHe npuTBopa Kao jegaH oa selDKHux KpuTepuja.*® TeXXMHa Kpu-
BMYHOI Ajena m MOryhH<x;T u3puuawa BUCOKe Ka3lHe, UCTUYY 3ac-
TyWLWLM OBOr CTaHOBULUTA, AeTepMUHUPpaAjy byayhe noHallake OK-
pVYB/LEHON, KOje MOXe 6UTU Ha WTeTy nocTyrnka. 3ato ce TU efe-
MEHTM WM y3uMajy Ko OLjeHe HEeOMXo4HOCTU MNpUMjeHe NpuTBopa.

' CynejmaH PecynoBuh: YTBphuBawe W oOujeHa HEeONXOAHCXITU MpuMje-
He MpeBeHTUBHOr 3aTBopa Yy KPMBWUYHOM MOCTYyNKy, Moagnwmwak NpaBHOr da-
KynteTta y CapajeBy, 1962, cTp. 86.

“ Buta [MMetpoBnh u Puko KoneHy: KpuBuuHu nocTtynak, beorpag,
1956, cTp. 186, ap lMaHTa MapuHa; KpuBm4yHa nocTtanka..., cTp. 298, Mwune
KpukoBcku: JlMwyBawe of cnoboga BO KpuBUYHaTa rnoctanka, besbegHocT,
Ckowbe, 1973, 6p. 3, cip. 6.
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Apyro ctaHoBuLlITE je CYNpKITHO U Yy HeMy Ce UCTuye ga ce
Te>lcHHa KpPUBUYHOI fAjena He MOXXe y3umaTu Kao efemeHaT 3a oOu-
jEHY Heonxo4HOCTU MNpuMjeHe MpUTBOpa Yy KPUBUYHOM MOCTYMKY.”

OBO Apyro crtaHoBWNTe M Hanasm ynopwwute y 3KI1, jep je
3aKOHofaBal, TEeXWHY KPUBUYHOI Ajenia M3padKeHYy Kp3 BPCTY U
BUCUHY Ka3He, KOHCFMTyucao Kao jefaH o, OCHOBa 3a ofpehuBaome
nputBopa (NpeaBuheHa cMpTHa KasHa 3a 06/uraTtopHU MPUTBOP Y.
191. cT. 1, o4HOCHO .MOryhHOCT m3puuawa KasHe o[ neceT roguHa
3aTBopa — pakyntaTUBHW NpUTBOP M3 4YnaHa 191. cT. 2. Tauy. 4.
3KI). Ocum Tora TeXKUHa K,pUBUYHOr Ajena v BUCUHA MponmcaHe
KasHe ognydyjyhe cy yTmyanm Ha yTBphmBake onwTux ycioBa 3a
ofpehuBate nNpmxsopa y ckpaheHoM MoCTynKy.

MHayve, caM TepMWH TeXXUHa KPUBUYHOI JAjena, 3aKoHojasal,
KOpPUCTW camMo Ha jegHom MjecTy (y unany 187. cTt. 1 3KI) kapg
roeopn o Mjepama 3a o6e3b6jefhjerbe NMpMUCycTBa OKPUB/LEHOI Yy KpU-
BMYHOM MCX:TYNKYy, uctnyyhm na BUCMHA jeMcTBa, M3mehy ocTanor,
3aBMON U 0f, TeXXMHe KPUBUYHOr Ajena. [akne, TeXXMHa LPUBUYHOT
Ajena vy 0BOM cnyvajy mma yTuuyaja camMo Ha BUCUHY ogpeheHor
jemMcTBa, a He U Ha oanyky xohe nm ce ymjecTo npuTBOopa ojpe-
faril jeMcTBO.

Y npakcu je BuWe MNPUCYTHO MPBO CTaHOBMULUTE, a TeXUHa
KPUBUYHOI Ajena y Be3n ca ogpehmBawem nputBopa 4ecTto QyH-
rapa kKao pasfor 3a cymmwy o4 6jekcTBa, OAHOCHO Kao OCHOB 3a
cyMwy pAa he OKpuBA>eHU omMeTaTum ucTpary. Yecta cy pjewiena
y npakcu ca obpasfnoxxeweM 04/lyKe 0 MNpUTBOpY ,Aa Ce OKpUB-
/JbeHOM Ha TepeT CTaB/ba TELWKO KPUBUYHO fAjeno, pagun dera no-
cToju cymha pfga he nob6jehm kako 6m wm3bjerao KasHy, OOHOCHO
onpaBfaHO ce npetnocTtaBmba Aa he cx;TaHKOM Ha cno6ogwn ytumuatum
Ha HecacnyllaHe cBjefoke”.

Y ynopeAHOM 3aKOHOAaBCTBY MMa Npumjepa rgje ce TeXKuHa
fjena mncTuUYe Kao OKOMHOCT KoOja ce Mopa y3eTu y 0063mp npu
oAnyynBakwy 0 npuTBOopy.'

Mo oBOM wWunTawy 3ay3eTo je cTaHoBUWTe Ha CaBjeTOBaH»y
npeacTaBHUKA KPUBUYHUX ofjen>erwa penyb/nykKux BPXOBHUX CyAo-
Ba U cyauja KpUBUYHOI ofjesewa BpxoBHor cypga JyTtocnaBuje ogp-
XXaHor 26. n 27. jyHa 1968. r. y beorpapgy, rgje je McTakHyTo ga
TeXWUHa Ajena, OAHOCHO TeXXUHa MponucaHe Kas3He Y3 MocTojake
OPYTUX OKOMHOCTW U3PAXKEHUM Y NIMYHUM CBOjCTBUMA, paHUjem unm
JaHallkbeM >XUBOTY M MNOHallaky OKPUBI>EHOr U C/N. MOXe fa bypae
o4, 3Hauyaja 3a OuUjeHYy Ada M Te OKOJHOCTWU yKa3yjy pga nocTtoju
onacHocT opf 6jekcTBa (Kao jegHor op pasnora 3a ogpehuBalbe
npuntBopa).”

" CynejmaH Pecynosuh; Op. cit., cTp. 125.

“ Tako Y una”™ 91. 3KMN PCOHCP ce Kae pga opraH Koju opgnyuyje
0 MpuUTBOPY MNpW pjellaBawy O HEONXO4HOCTW OBe Mjepe y3uma y o063up
~TEXXNHY MpefoYveHOor oKpusn>ewa".

” BupgjeTn 3akmby4dke ca CaBjeToBawa MNpCcACTaBHHKA KPUBUYHUX oOfje-
/berba penybnuuknx BPXOBHUX CcyAoBa W CcyAuja KPUBUYHOP ofjebewa  Bp-
XOBHOr cyga JyrocnaBumje ogp»aHor 26. m 27. jyHa 1968. y beorpagy, 06-
jaB/beHO y JyrocnoBeHCKOj pPeBUjU 3a KpPUM. N KpuB. NpaBo 3/68.
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Mo>xemo cnob6ogHo pehu ga ce y npakcum 4ecTo 06jeKTUBU-
3upajy ycnoeu 3a ogpehuBarwe NpuTBOpa M MOBOAWN Ce 3a BUCUHOM
3anpujeyeHe KasHe. Ta 06jeKTUBUCTUYKA NOo3uuMja y WMHTepnpeTa-
uMjn opgpepaba o nputBOpy, NocebHo oppenbe unaHa 191. cT. 2.
Tauka 1 3KIl, Huje y cKnagy ca KOHUEMUMjCKUM pjeliewnBM 3a-
KoHa. Tamo rgje je 3akoHogaBal, OANy4YMO Aa BMOMHA 3aKOHOM
npcabuheHe kasHe 6yae onpegjenyjyhu daktap 3a npumjeHy npu-
TBOpa, aH ce KaTeropuykm n HeABOCMWCIEHO U3jacHMO. Y TUM chny-
yajeBMMa BUCUMHA KasHe MVMNAMLMpa ancTpakTHY OornacHoOCT ocyje-
hetba ycnjewrHor Bohewa KPUBUYHOI MOCTYMKa o CTpaHe ydyuHuoua
KPUBUYHOT Jjena. YKONMKO Ce 3a YUYUHEHO KPUBWUYHO fjeNlo He
Mo>ke wuspehu cMpTHa Ka3Ha, OHAa ce MnpemMa TaKBOM Y4UYUHUOLY
HEe MO>Xe OoApeuTU LpPUTBOP CaMO MO CX:HOBY TEXMWHE KPUBUYHOT
hjena, AOK Ta ancTpakTHa ouacHocT ocyjeherwa ycnenwor Bohewa
KPUBUYHOI MOCTynKa He Aobuje cBoje MaHudecTaynoHe ob6nmke y
rnoHawlawy OK,pUBI>EHOr MOC/Nje U3BpPLUEHa KPUBUYHOTI Ajena.

6) Ja nn MMOBHO CTawke MOXKEe umMaTu yTuuyaja Ha oujeHy
HEOMXoA4HOCTU MPUTBOPaA Y KOHKP>ETHOj ouryauujn nmajyhm Ha ymy
y Teopuju npucyTHa MULL/bewa Aa Ce OKPUB/HEHWU KOjU UMa He-
NOKpeTHY WMMOBUHY UM Behy MOKPeTHY WMMOBUHY Texke oan\ruyje
Ha 6jeKCTBO HEro nuua Koja TakBy MMOBUHY HeMajy.

MIMOBMHCKM CTaTyC OKPUB/LEHOI 3HATHO ce pedeKkTyje Ha fo-
HOLleHwe HEeKUX oANlyKa Y K,pUBMYHOM MOCTYMKYy. Tako, HOBYaHa
Ka3Ha ce ogmjepaBa mmajyhm y BUAy MMOBHO CTake OKPUBJ/LEHOT,
jep ce Ha Taj HayMH MOCTMXKe HeHa uHaMBMAayriuimsauuvja. Llpema
ynaHy 71. 31l0 ako He nocxoje ycnoBu 3a obaBe3Hy oabpaHy, a
rnocTynak ce BOAW 3a KPUBMYHO Ajeno 3a Koje je npK>nuvcaHa Ka3Ha
3aTBOpa MpPeKo TpW FoAVHE, OKPUBA>EHOM Ce MOXXE Ha HEeroB 3ax-
TjeB noctaButu 6paHunal ako npemMa CBOM MWMOBHOM CTaky He
MO>Xe CHOCUTW TpoLuKoBe opfb6paHe. McTo Tako, owTeheHOM Kao
TY>XUOLY Kaj ce MNocTynak BoAM MO HEroBOM 3axTjeBy 3a Kpu-
BMYHO [jeno 3a Koje ce MoXe u3pehm KasHa 3aTBapa MpPeKo neT
rogviHa, MO>Xe ce, Ha HeroBo Tpadkewe, MoCTaBUTU MYHOMOhHUK
aKo je TO Yy WHTep>ecy MoCTyrnka M ako owTeheHU Kao Tyxunawy
rnpemMa CBOM WMMOBHOM CTaky Huje y MoryhHocTm ga cHocu TpoLu-
KoBe 3acTynmawa (4n. 55. cT. 2. 3UMM). WM3HOC jemcTBa 3aBUCU 0f
VMOBHOrI cTawa /3 oBOr 6w MOBpLUHO.M MOcCMaTpayy msrnegano ga
Cy nunua cnabujer MMOBHOI CTakwa Y MNOBO/MLHMEM MNON0XKAajy KO
OOHOLLEeHha OBMX OA4NYKA Y KPUBUYHA.M MOCTYMKY, LUTO HUje UHTEH-
Uuja 3aKoHoZaBLla, Hero ce HacToju omoryhmTtm pga oanyke cypa
npon3Bofe UCTa AejcTBa Ha CBe KaTeropuje rpahaHa.

Ja nn cnnyaH yTuuaj MMOBHO CTake OKPUB/LEHOI MOXXEe UMa-
TN 1N va oanyKy o oapehuBawy hakyntaTUBHOr nputBopa? Y u-
TepaTypy vMa MULLIbEHA A UMOBHO CTakbe OKPUB/BLEHOr MMa yTuU-
Laja Ha oujeHy HeOMNnxXOAHCX:TW MpuUMjeHe hakynTaTUBHOr nputeopa.™
Mako y npakcu HWCMO MOV YTBPAUTU 0Baj yTuLaj, MULL-
n>eba CMO Oa MpU OUjeHW Heonxo4HOCTW MpuMjeHe npuTBopa Yy

* buta MetpoBuh: O npntBOpy, Mapogua .\uw.(Mumja, 6p. 8 1954, cTp.
3, Mune Kpukoscku; Op. cit., cTp. 6.
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KOHKPETHOM cfy4yajy MMOBHO cTakwe Tpeba mmatm y Bugy, anm y
CK/OMNy jgjyrax OKO/IHOCTU Be3aHUX 3a AMYHOCT OKPUB/LEHOF, MO-
TVBe U3BpLUEHA KPUBUYHOI Ajena WTA., ainm He Tpeba np>eHarna-
LaBaTn HEroB 3Hadaj y CMUCAY fAa Ce OHO W3AUTHE Ha HUBO
onLuTer.

B) Konmkn 3Hayaj mma 3aHMMaH>e OKPWB/bEHOr 3a MpPOrHuwy
beroBor 6yayher noHallawa Be3aHOr 3a KPUBUYHU MNOCTyMakK Koju
ce BOAU, a NpeMa TOME U KaKaB yTuLLaj MMa Ha OLjeHy Heornxoa-
HOCTW NMpuMjeHe NpPUTBOPa Yy KOHKPETHOM cny’dajy, Tewko je ,pehwn.
Y cBakKOM cny4vajy He MOXXe ce TBpAWTW Aa je HEeKOo onacHuju 3a
rnocTtynak camo 3aTo WTO MMa oapeheHo 3aHMMawe, anm UCTO Tako
norpewHo 6u 6mno0 pehm ga OHO HeMa HMKaKBOr 3Hadaja 3a Ou-
jEHY Heonxo4HOCTW rMpuMjeHe npuTBopa. 3aHuMake MOoXKe 6UTn
3HauvajaH MHaMkKaTop 6yayheT noHallakwa OKPUBAMNHOP, HApo4vuuTo Yy
cnyyajeBMMa Kagja je 310yrnoxpebomMm CBOr 3aHMMaha W3BPLUEHO KpU-
BMWYHO Ajeno. 3aTo je onpaBAaHO o4yekmBaTu ga he To cBOje 3aHU-
Makbe 3710ynoTpujebmTn Ha ywTpb OHUX UWUbEBA KOjU ce >Kene
06e36mjeanTN NPUMjeHOM MpUTBOpPa Yy KPUBUYHOM MOCTYMNKYy. Paau
Tora je NMOTpebHO y CBaKOM KOHKPETHOM chaydajy raje ce v 3aHu-
Make OKPUBA>EHOr jaBn>a Kao jegaH ag K]pumuHoreHux dhakTuJpa
yTBPAUTN U OUMJEHUTU JaTe OKOMHOCTWU Te YCTaHOBUTWU Ja Nu je
npuTBOop HeonxogaH. OBAje je HapPO4YUTO M3paXKeHa OMnacHoCT o0f
KONy3VMOHOT AjenoBaka, HapouuTo Yy AOMEHY MPKBPeAHOr KPUMUHa-
nmTeTa, raje je Hekaga M3BjeCHO ga 6u gamse cMaBmbawe ogpeheHux
rnocnoBa 0f CTpaHe OKPUB/EHOr, Ma 4YaK M OCTaHaK HEeroB y TOj
cpegmHmn yrunyao Ha MoryhHocT o6e3b6jeherba gokasza y KOHKpeT-
HOM cnyu4ajy.

Y HeKMM 3akOoHOgaBCTBMMa y caMOM 3aKOHY je ycTtaHoBnJCHO
4a ce MPUINMKOM ojjyudmBaka 0O MNPUTBOPY Yy 063Mp y3umMa U 3a-
HUMILL>e OKPUBA>EHOr.'®

Jakne, Mo HalleM MLUMN/bEHY 3aHUMaHke OKPUB/LEHOI MOXXE Cce
y3eTn Kao jefaH o4 KpuT~™nja y oujeHU Heanxo4HOCTU MpUMjeHe
npuTtBOopa y OHMM CAyYajeBMMa Kaja je HeroBoM 370ynoTp”roMm
AOWNo A0 M3BpLUEHA KPUBUYHOI Ajena, rAaje ce 3aHMMambe OKpPUB-
JBeHOI MOXXe jaBUTW Kao 3HauvajaH MHOMKATop M weroBmx b6yayhunx
rnoHallama.

r) MopognyHe rrpuInMKe y4mHmoua KpPUBUYHOT Ajena Mory vma-
TW 3HATHOr yTuuaja Ha [AOHOLWUEHEe HEeKUX oAflyKa Yy KPUBUYHOM
nocTynky. Tako, 3Hayaj cpoAcTBa no0fna3u A0 u3paxkaja Ko umsjas-
/bMBaka >kanbe, yammawa 6paHuoua, cBjegoyewa uth. KaksBor 3Ha-
Yaja nNopoguyHe MPUINKE MOTy WMMaTW Ha OujeHy HeonxoAHOCTU
npumMmjeHe NpuUTBOpa Yy KPUBMYHOM MOCTYNKy? OHe cy [ocTa 4ecTo
rnoysfaH OCHOB 3a MNpPOrHosy 6yayher rnoHawawa OKPUBHLEHON, MO-
rotToBo Kajg je y wrrawy 60jazaH og 6jekctBa. 3KIl Hurgje He
noMmme Te noJ>oAMyHe MpuanKe, jeAUHO Kaja roBopu O jeMCTBY
y 4ynaHy 187. cTt. 1 anm y uynaHy 191. cT. 2. Tady. 1. ynoTtpe6n>aBa

" Tako je y unaHy 9J. 3K PC®CP wupegBuheHo ga opiaH kKoju og-
nydyje o npuTBOpy, U3MeRy ocTanor yamma y 063Up U 3aHMMarke OKpPUB-
JbEHOT .
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dbopmMmynaumnjy ,;a Apyre OKO/IHOCTM", Na ce U y Teopujn U npakcu
nog TuMM ,Apyram OkKonHocTuma”, mamehy ocTtanor, yaummajy v no-
,poanyHe npunnanke.’'”

C pppTe cTpaHe nuwewe cno6oge ogpakaBa ce UM Ha una-
HOBe Nnopoauue OKPUB/LEHOr, LWITO MOXe [a m3ascxeBe Mnocbefuue Ha
MaTepujanHoM, MNCUXONIOWIKOM U COLMONOLIKOM nnaaHy. Y TOM CMU-
cny, npemga 10 3KI M3pUUYNTO HE UCTUYe, NMONYT HEKUX OPpYrux
3aKoHofaBcTaBa*, mapoAuyHe npuanke Tpeba yBa)kaBaTu KoOj Ou-
jeHe HeonxogHOCTW MNpUMjeHe NpPUTBOpPa Yy KOHKPETHOM cny4ajy.

n) KakaB \Twgaj nma crapcx:Ha 06 Ha OujeHYy Heomnxo4HOCTu
npumjeHe nNpuTBopa y JCPMBUYHOM MCX:FYNKY, 3aKOH je pigeinHO y
jeAHOM npaBUy — Kaja Ccy y NuTawby MaloN>eTHU YUYUHUOLMN KpuU-
BUYHUX Ajena nponwucyjyhu y 4dnaHy 474. ct. 1 ga ce Manon>eTHUK
M3y3eTHO MOXXe CTaBUTU Yy MNPUTBOP ako 3a TO MNOoCTOoje pasnosu
n3 ynaHa 191. ct. 2. 3KIl. [akne, upuUTBOpP ce Yy MNOCTYMNKY npemMma
Maniofi>eTHULMMA MOXKe N3Y3eTHO oap>eanTu.

MehyTuM, 3aKOH HWje [Aa0 HUKaAKBY TFOopky CTApOCHY rpaHu-
Uy, Kaga ce Kao YYMHMOUM KPUBUYHUX Ajena nojaBiyjy nuuya y
nooaMakiMMm rogmHama >XMBOTaA, MaKO Ce HEONXOAHOCT MPUMjeHe
npuTBopa npeMa OBOM KPUTEPUjy — TroAuMHe CTapKKTU — MoOXKe
oujewmBaTN Kaga ce pagn O OKPUB/MHLEHO.M KOjU je pgpewiao ogpe-
HeHy cTapocHy rpaHuudy. Y TOM CMUCNY Yy AuTepaTtypu je 6uUNo
MULL/bEHA Oa Ce MPUTBOP MOXXe caMO W3y3eTHO oapeauTu ldema
OKpMBA>eHa.M KoOju je pgocturao ogpeheHe rogmHe cTtapocTta (Ha
npunmjep Mylwikapau, 65, a »keHa 60 roguHa).’*

TellKO je oApeAUTU NpPeun3HO Koja je TO cTapocHa rpaHuag
0631pPO.M Ha MHAMBUAYaNHe pas3nKe YCNOB/beHe pacHUM, 6UonoLL-
KM, couujanHMM U APYTUM OKOMHOCTMMA, ann je HEeCXMopHo ga
y nepuogy WHBONyuUMuje gonasn Ao 3HaTHe peayKuuje CBUX 4YOoBje-
KOBMX CMOCOGHOCTU, Ma W CMNOCOBGHCXTU 3a fjenoBakbe Ha LITETy
ocTBaperwa UubeBa KPMBUYHOI MOCTYMKa, Y KOHKPETHO] KPUBUYHO]
cTBapwu.

C gpyTe cTpaHe, oarosapajyha Hauena cagp>kaHa y Ycrasy
1 3aKoHy Hanaxy fAa Ce ca OKPMB/LEHMM MOCTyna XyMaHo, y3 cBa
HacTojaka fAa Ce cauyyBa HWUXOBO /bYACKO [0CTOjaHCTBO, LWITO je,
UILLIM Ham ce, NOCEGHO M3PadKeHO Kada cy y TlTawy YUYUMHMOLM
y noagmaknum roguvHama. Ha 6asyM 0BOr MOXeMO 3aK/ibyuuTu jga
Cy W rogvHe CTapocru jefHa 0f OKOMHOCTWU 3HayajHa 3a OLjeHy
HEeOMXoA4HOCTU MpUMjeHe (aKynTaTUBHOr NPUTBOPA Y KOHKPETHOM
cnyuajy *

“ BuajeTm 3aKmbyuyKe KPUBUYHUX Ofje/beta BPXOBHUX cypoBa penyo-
NMKa n nokpajuHa mn BpxoBHor cyga Jyrcx;nasuje, JyrocnoBeHcKa peBuja 3a
KPUMWHOMOTNjY N KPUBUYHO Npaso, 6p. 3, 1968.

" Bupgjeln unaH 91. 3KM PCOCP.

* CynejmaH Pecynosuh: Op. cit., cTp. 123.

Y wunaHy 91. 3KIM PC®CP crtapTeHa o6 je npegsmBeHa Kao 0KoOf-
HOCT O KOjoj mocTynajyhu opraHu mopajy BOAUTM padyHa npu ogpehuBaky
npuTeopa.
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) 34paBCTBEHO CTake OKPMB/BEHOI je o0f 3Hadaja 3a [OHO-
wenwe ogrosapajyhux ognyka y KpuMBUYHOM Ncx;Tyllky, a KakaB je
yTuuaj OBOr cTawa Ha 04NYyKY O MpUMjeHU NpuTBOpa, 3aKOH HUr-
nje He roBopu. 3aKOH O KPUBUYHOM MOCTYNKYy of 1948. roguHe
(unaH 132) je npegBuhao M OKPUBN>EHMKOBO 34paB/be Kao jeAHYy of
OKONMOCTU KOja mMa yTruuyaja Ha usbop Mjepe obesbjeherwa npu-
CycTBa OKPWUB/HEHOI Y K,pUBUMYHOM MOCTYMNKY, Koja je ogpenba y
3KIM opg 1953. roguHe M Yy HEroBUM KaCHUjUM M3MjeHama u gony-
Hama u3cx;Tana. Ho, v nopep Tora y nuTepaTtypu Bnajga Mullbere
[a ce OKPUB/LEHWK,0BO 34paBCTBEHO CTalle Mopa y3eTu Kao jefaH
o4, efemeHaTa Npu OLjeHW HEeOonxXo4HOCTU MPUMjeHC ApuTBopa, Mo-
cebHO Kaja je pujed O HeKOj TelKOj akKyTHOj 6onectu, nocrtorne-
paTuUBHOM rnepuoay, UAM Kaja je y nutawy 6pemMeHUTa XXeHa U cn.®

Pa3no3n oBakBOr CTaHOBULUTaA CY BULLECTPYKU, MOYEB OfF UU-
beHUUe Aa cy nuua (OKpUBn>eHW) y TakBo\l jeAHOM cTakby Make
crnocobHa pAa CBOjUM JAjenaTHOCTUMa W3MaKHY oOpraHmma KpuBUY-
HOI MOCTyrNMKa WA fa KoOny3MoHO Ajenyjy, a ¢ gpyre crtpaHe 6e3
063Mpa Ha ycnoBe Yy 3aTBOPY, PEXUM W 30PaBCTBEHY Hery, MoXXe
gohy o noroplwakwa 34paBCTBEHOr CTaka OK,pUB/LEHON N Y OBak-
BUM curyaumjama npHauecHn uwr>eBl Koju 6u ce mmanum ocTBapuTu
npuTBapaweM OKPUB/LEHOI YCTyMnajy MjecTo pasfno3vmMa XyMaHOCTU
M 3alITUTE OKPUB/HEHOT.

Kao aprymeHT oOBaKBOI cTaBa y Teopuju je 6MN0 nos3vBakwa
M Ha ogpeabe 3akoHa 0 M3BPLUBHY KPUBUYHUX CaHKUWja, raje no
ofnaraka uM3BpLUeHa KasHe 3aTBopa Mo>Xe gohwu, usmehy ocTanor
N ycben obon>ewa ocyheHor of TeXke aKyTHe 6onectu. AKO je 3a-
KOHOJaBal, npeaBUAMO Aa Cce YC/bBA 34paBCTBEHOr cTawa ocyheHor
MOXKe O4NIOKUTU U3BPLUEHE MpaBOCHa)kHe rnpecyge 0 KasHW nuvule-
H>a cnoboge, Uctmye ce y OBOM CTaHOBULUTY, oHAa 6m ce TO UCTO
cTatbe Tpebano y3eTM U Kao KpUTepuj 3a oujeHy onpaBAaHoOCTU
oagpehuBama hakyntatusHor nputbopa.

Mako pgujenmo mMuwn>ewe fa apraH KoOju oujeryje Heornxo-
AHocT npiiMjeHe gpuTBOpa y KOHKpeTHOM ciy4dajy Tpeba mmatm y
BMUAY N 34paBCTBEHO cTaJBe OKPWUB/LEHOr, LWaK MnpaBAake MOMEHY-
TOr cTaBa OBUM aprymMeHTOM He MOXeMoO 6e3pe3epBHO MPUXBaATUTU.
MpuTBOpP MMa TrpeBacxogHO MpouecHe uUwbeBe, Na Ce He MOXe W3-
jeAHayaBaTuU ca U3BpLUEHe.Y KasHe uuewa cnoboge mn moryhum
ofnaratweM HeHOr miBpuerwa. KazHa modXke 6MTM M KacHuje U3Bp-
weHa a pna 6yay OCTBApeHW HeHU 3aKOHOM npeas-vheHW UWn>eBU,
a NpouecHW uUumbeBU KOju ce 6naroBpe.MeHO He MOCTUTHY, HUXOBO
KacHuje ocTBaperwe 6mMBa 3HATHO TeXke, a Hekag n H6xMoryhe.

Ja 3ak/mbyunmo, nmajyhm Ha ymy OCHOBHa Hayena M KapTKTep
Haller KpMBUYHOI MPOLLECHOr 3aKOHOAAaBCTBa y MNPBOM peay Hero-
BY XYMaHOCT, Aa 34paBCTBeHO cTaibe okpuB/heHOr 3axTumjeBa o[, op-
raHa Koju ogpehyje nputBop Aa 0 HeJoy BOAM payyHa ako ro
OPYTE OKOMHOCTM cnyyaja Yy KOHKPETHOj CUuryaumjn He UCKbYYY]Y.

CynejmaH PecynoBuh: Op. cit., cTp. 126.
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CBe O0OBe OKOMHOCTM, O KOjuMa C.MO FOBOPW/IU, HUCY 3a CBe
cny4yajeBe MpUTBOpPa M Ha WUCTU HaYMH UM3padkeHe, anu ce Mopajy
rnocmatpatu y MehycobHOj Be3n M y Be3uM ca OMWTUM OCHOBUMA
3a ogpehuBarwe npuTBOpa, jep TakKo MNocMaTpaHe Mory 6uTm 3Ha-
YyajHa opujeHTauMja N Ba)KaH KOPEKTUB Yy OLjEHUN HEOMXO4HOCTU
npuMjeHe NMpuTBOpa, KOju Tpeba ogp>eguTn 3aucta y caydajeBmma
Kaja je TO HeomnmxoAHO MNoj ycnoBuMa y 3akKoHy ogapeheHunm.
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Ap CtaHko Muxnep

npPMNor pPACNPABMN O KPUMUHAMTHOTMONNTNUKOM W
MPABHOAOP>XABHOM TIPUCTYMNY KPUBAUHUM AOENNMA
NnMPOTMB AOPXABE*

1 JegHo o4 MOYeTHMX MUTawa Koje ce Hamehe y 0BaKBoOj
pacnpaBu je NUTaH>e O OA4HOCY MpaBa, a MoceGHO KPUBMYHOI rMpaBa
Op>KaBe, Kao M O OAHOCY OWMNTe MOAUTUKE U KPUMUHaNHe Monin-
Tnke. lMo3HaTo je ga cy TO HeoABOjUBE KaTeropuje M pga ce jegHe
6e3 Apyrux He Mory pasymeTu. LlenokynaH npo6nem KpUMUHaNM-
TeTa je Be3aH 3a Te ofHOCe, a MOCEOHO HEeroB acrnekT Koju je
npeaMeT OBe M OBaKBe pacrpase.

Buio KakBO NpoMULLbEHE Tpyne KPUBUYHUX Aefia NMpoTUB Ap-
»KaBe, y3 cBe Mmoryhe dopmanHoapaBHe BapujaHTe LLUMXOBOI 3aKOH-
cCKor ogpehmBamwa n Knacugukosamwa, HeM3be>KHO Hamehe 3akmby4dak
ha ce 0BAe paAn O KOHCTUTyMCakwy TakKBUX MPaBHUX HOPMU KojumMa
Aop>kaBa o6e3behyje ogropapajyhy ,camo3awiTuTy" — 3aWITUTY ce-
6e came COMCTBEHMM MpaBoM. VICTOBpeMeHO OoHa TMM HapMama of-
peflyje v rpaHunye Te 3awTuTe. TUMe OHa Yy W3BECHOM CMWUCHY
.camoorpaHmnyasa" cebe Kao couujanHOr M nNpaBHOr cybjekTa —
nogpehyje cebe Kao cyb6jekTa nog NPUHLWIME COMNCTBEHOr rMpasa.
OBO camoHafnarawe MnoHallakwa Mo COMCTBEHOM MpaBy je creyndu-
YHO camonowiToBakwe Ap>KaBe Kao cybjekTa. OHa Kao cybjeKT-go-
HCX;unawy M cyb6jeKT-MpuMewnBad npaBa rapaHTyje cybjekTmma npa-
Ba, Y OBOM cfyyajy cyb6jeKTuMa npaBHUX genmkara rnocebHe BpcCTe,
na he ce oBaj -06MK couMjanHe KOHTPOAe ocTBapmBaTu y OKBUPY
HOpPMU KOje je cama oapeawvna, y OKBUPY MNPUHLMMA 3aKOHUTOCTHU.

Y KOHCTUTyMcaky OBOI CUCTEMa MPaBHUX HOPMU Ap>KaBa je
y Haueny cyBepeHa Aa 0 06MMY M cagp>XWUHU Te 3alITUTe OANY-
yyje. MehyTum, Kao U y CBUM Apyrum o6nactTumMa v BUAOBUMA
n3pa>kaBaka CyBepeHMUTeTa ApXKaBe, Tako U oBAe nocToje oapehe-

* OBaj TeKCT je [AeNMMWYHO [OMNYHEHO W3narake aytopa Ha Mehyka-
TeflapcKoj KOHpepeHUMjU KaTefapa 3a KpMBUYHOMpPaBHe HayKe O4pXKaHOoj Ha
MpaBHOM hakynTeTy y 3arpeby, maja 1986.
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He ako He npaBHe oHAa akKTUYKe rpaHuue Te CcyBepeHe BHacTWu.
CyBepeHUTET je y OCHOBM camo npaBHa MOryhHocT Ap>kase na yc-
nocTtaes/ba oarosapajyhu pexxmm ofHcKa, Koja MoryhHocT pogyuie
nogpasymeBa u oapeheHu cTerneH pakTnuke mMoryhHocTu Bpulerwa
BfAacTuv, WTO 3Ha4YM fa je gp>kaBa y TOM cmMucny camo JpruiHo
cnobogHa" n ,MpaBHO HeycnoB/beHa". 3aTo je oBae GUTHO MUTame
YMME CY U KOJUM WHTEH3NTETOM (PaKTUUKe rpruinue cyBepeHuUTeTa,
Kao NMpUHUUNMjeNHO HeyCcnoB/beHOr NpaBHOr CBOjCTBA U MNpaBHE MO-
ryhHocTn — ogpeheHe.

UMHU Ham ce fda je, 3a nNoTpebe 0OBe aHanM3e, BaXKHO YyOUUTU
[a MocToje OBe KaTeropumje 4YmmweHuua Kojuma je opp>eheH okBuUp
paynoHaaHO ApUMenUBaHOr (,BpLIEHOr”) cyBepeHUTeTa: BpPeAHOCHO
HeyTpanHe UMHEHMLE UAN YNHEHULE Y YXKEM C/ALICTY U YUHEeHULE
Koje npeacTaBbajy oapeheHe BpegHoOCTU (apywiTBeHe BpegHoTe). AKO
je MpaBHa Hopma, Kao M3pa3 CyBepeHuUTeTa, ycnocTaB/beHa MNpOTUB-
HO uUMkbeHMLaMa MpBe BPCTE — OHa je 6ecMucneHa, a akKo je yc-
rncKTaB/beHa rapoTMBHO YMkbeHULAaMa Apyre BpPCTe — OHa je Hene-
rMTuMHa. Y TOM npaBuy Kao jeAHO 04 HajbuTHMjux nocTtasB/mba ce
niuTawe, Koje Cy BpeAHOCHEe, aKCUOMOLIKe, Yy MWpPeM CMUCHY Kyn-
TYpO/OLLIKe FpaHule OPXXaBHOI CyBepeHUTETa U Koje Ccy TO Kpu-
MWHa/THOMONVUTUYKE TpaHuLle U pasno3m Koju ogp>ehyjy obum mn ca-
Ap>Kaj OHe KaTeropuje KpUBUYHOMPaABHUX HOPMW KOje ce ofHoce
Ha KpMBMYHA Aena NpoTUB Ap>KaBe.

2. Tpeba HarnacmtTn m TO Aa je MHOro WUpum KpPyr KpuBUY-
HOMpaBHUX HOPMW, OFf OHOI Kpyra KOju YyK/byudyje CKYMWHY MpaB-
HUX HOPMU KojuMa oe UHK|puMuHULLY cneymndudHn eNUKTU NPOTUB
Op>KaBe, 4nja je (pyHKUMja Aa WTUTU Ap>XaBy Kao cybjeKT M co
unjanHy opraHusaumjy. Pasnmka je camo y TOMe LUTO je oBAe peu
0 Henocp>egHuWjeM 1 cneyndUYHOM O6MUKY HEeHe 3awTuTe, a y oc-
Talum cfy4dajeBMMa O MocpefHOM M ownTujeM. Y 0BOj pacnpasu
MHTEpecyjy Hac camo Ta cneMnduyHa KpuMBUYHA Aefna, CamMo acrekT
NMOMeHYyTe HermocpeaHe 3allTUTe Ap>KaBe.

Ap>kaBa Kao HapouuT 06/MK oOpraHusoBaka BfacTu U COLMU-
janHe mohu (gp>kaBa, Na HW ,camoynpaBHa" gp>kaBa HuUje HagBna-
CHa U ,M3BaHBnacHa") LWITUTU OCHOBE Ha KOjuMa Mno4ymBa, OCHOBe
Te N Tako OpraHM3oBaHe Bfacra — W KPUBUYHOMPABHUM Mepama.
Kako ocHOBe gp>kaBHOr M ApyllTBeHOr ypehewa npeactaBn>ajy no
NNTUYKOMNpasHy nnatdopmy oaroBapajyher nonmMTuyKonpaBHOr CUC-
Tema, Tako ce (H 360r Tora) M KpmMBMYHOMNpaBHa 3allTuTa Te nnaT-
dopme npeacTaBba Kao KPUBUMYHOMPaBHU OCHOB W OKBUP LLENOKY-
MHe KPMBUYHOMpPAaBHE 3allTUTE.

BpeaHOCTM KoOje ce LWTUTe KPUBMYHUM MpasBoM cy, gaknie, y
ogpeheHoj xujepapxmju. Ha HajBuwiem paHry Te necTBuue MojaB-
/bYjy ce TemMe/bHe BPeAHOCTU OpYLUTBa, anM U TeMe/bHe Bp>efHOCTU
nop>kaBe. [p>kaBa Beh Mo cBOjoj NpuUpK>aM wuma TeHAeHUuWjy pga
cBOjy 6e36e4HOCT cTaB/ba Yy HajBULIMN paHr TUX BpPeAHOCTM Kao u
[a VX HenpecTaHO MpeAcTaBn>a Kao OonwTeapyLITBeHe Na M LUBWK-
nnsayunjcke BpegHocTu. CBaka Ap>kaBa, He3aBUCHO of Tora ao Kojei'
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cTerneHa cy jouvucTta Te BpPeAHCX:TU OMLITEAPYLUTBEHE, OMnLiTemyAcKe
MU onwTeunBunmsaymjcke. ®akKTUUYKM je Tako, a U MNpPaBHO je Tako,
XTENo ce To Mpu3HaTM nnnm He. KOHKPETHO KPUBUYHO MpaBoO je KOH-
KpeTHa CMKa TaKBOr cTaka CTBapWu.

Apyra nojrwia nnn TeHAeHuuja Koja ce npumehyje y npaBHOj
opraHmM3rinjn oBe 3aWITUTe je Aa Apncaesa, y nNpaBuiy, WHCAOUPU-
cava noTpebama 3alITUTE M MoBefdeHa BpeaHowhy MNawWTUTHUX JoO-
6apa, a 6yayhun npaBHO HeorpaHm4yeHa Tj. cyBepeHa, ,dlpobuja”
haKTU4YKe rpaHuue TOr cyBepeHuUTeTa. TuMe HenpecTaHO puU3nkKyje
Ja nMpaBHe HOpPMe WM HeKe of kWX, KOje ce ofHoce Ha oBaj 06-
NNK 3aWwTuTe, 6yay mnm 6ecnwicneHe UAN HeNerMTUMHE, Y CMUCAY
KaKo je TO Hampepg pe4yeHo. 360r Tora je ynyTHO AeIMMWUYHO CKpe-
HYTU NaXkwy Ha oBaj Npob6nem. OH je MPaKTUYHO HayyHO nouupaH
y npocTop npobnemaTuke rpaHuua penpecuje, Koja ce nojaBmyje
Kao pyHAaMeHTanHa npobneMaTka He camMo caBpeMeHe U He camo
Halwle KpuBUYHe Hayke. [lakakKo OH je WuCyBMLUe KOMMAEKCaH pAa
6un ce, y Kpahoj pacnpaBu, moria U nomeHyTu cea Tekyha nuTamwa
BesaHa 3a wera, anm je moryhe ykasaTtu 6ap Ha HeKka of HUX U
UCTOBPEMEHO WX awluMpaTy Ha Halle KPUBUYHO MpaBo.

3. Mapa cy o6um, o6nmMum M cagp>XuUHa KpUBUYHOMPaBHE 3a-
WTNUTe ApXXaBe (Ap>XaBHor ypehewa WM ApYyLUITBEHOr ypehewa Ha
KOjeM ce KOHKPeTHM Ap>XaBHU 06/MK 3acHumBa) ogpeheHu cyBepe-
HOM [JAUCKpeLMoHaM OLeHOM Jp>kaBe, OHU Cy MNakK (akTU4Ku or-
paHM4YeHU OAHOCHO YC/IOB/bEHW YTnaBHOM cnegehmm 4YmHMoumma:

a) KPUMUHANMHOMOAUTUYKNM pasfno3vMa y YXXeMm cMmucay, Tj.
epukacHowhy cucteMa KpMBUYHOMNpPaBHe 3alUTUTE;

6) BpeAHOCHMM MpUHUUNUMa, npedepeHuama gpywTBa, Koje
rnpuxeaTta NpaBHW Mopefak, He camo y dopmanHom Beh npe csera
Yy (haKTUYKOM CMUCAY;

B) cTeneHoM (hpaKTMUKOr yrpo>kaBawa ogrosapajyhmx BpegHo-
cw, a TO 3HauYM KOHKP>eTHUM APYLUTBEHOMNOAUTUYKUM U OPYLUTBE-
NOEKOHOMCKMM oAHOCUMa Koju oapelyjy oBa noHawawa U couu-
janHe KOHMIUKTe Ha 0BOj NUHU)U.

MomeHyTe TpU CKYMWHE UYukbeHULLA Yy OCHOBU oap>ehyjy cagp-
XXMHY OBOl acrnekTa KpuBUYHOrgaBHe 3awlTute. TOo Cy yjegHO K
UMHbEHULIE KOje NerMTuMupajy oBaj BuA KPUBUYHOMPAaBHE 3alUTUTE,
ofHOCHO oapehyjy OKBMpe HweroBe nerutumaumje. BaH Tux oksumpa
OH je HayenHo HenewTuMaH. ApyTuUM peydmma, y Mepu Yy KoOjoj je
HernpuMepeH OBMM Y3LLMOLIMMa HE MOXXe padyHaTu Ha NermTUMHOCT
na yToAuKO, ynpaBO ca CTaHOBULUTA NETMTUMUTETA, MOXXe TpreTu
n oarosapajyhy KpuTwuky. 360r Tora KpuTuka oumcrtemMma OBUX HOPMU
ca cTaHoBULITA e(PUKACHOCTU M ca CTaHOBULLUTA NeruTuMmTeTa HUje
uctor paHra. EdwmkacHocT Hopmu je camo jegaH M TO penaTUBHO
OrpaHM4YeH OCHOB HUX0Be ferutumauuje. JlermtuMmmpartn mx camo
ca CTaHOBULUTA HUXOBE ePHKACHOCTM 610 6U jeHOCTPAHO U Hey-
Bep/bMBO. TakBO €BEHTYa/IHO HWUXOBO JNlerUTUMUPawe CBOAUNO 6w
Ce Ha onacaH W HenpuxBaT/bUB MPUHLUM; LUTO CY KPUBUYHE HOpPME
epmkacHuje TUM cy nermtumHuje. C o063MpoM fa penpecuja Modke
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ba 6yae edmkacHa To 6U nNako BOAMAO M 3aK/byyKy, Aa Ccy Kpu-
BMUYHE HOpPME YTONMKO NErMTUMHUje YKONNKO cy penpecuBHuje! Mo-
WTO je oBO MOCe6HO 3HA4YajHO ca CTAaHOBULUTA KPUBUYHUX HOPMWU
Kojuma cy oapeheHa KpuBUYHA Aena NpPoOTUB Ap>kaBe, npobnem ne-
r’MTUMMpara OBUX HOPMUM ce MocTaB/ba Kao chneumduyaH npobnem
y pacnpaBu o0 wuma. OBakBa pacrnpaBa Ce MNakK He MOXXe BOAUTU
6e3 ayb6/mmer yBnga y cam aApobnem v ommcao nermtumMupara rnpasa,
a nocebHO KPMBUYHOI MpaBa « MOjBAMHUX HEroBUX LennHa.

4. MNocTaBmawe MNuUTawa nernTuMmpara penpecuje yonwTe U
y aBOM -chneuujaiHOM 3Hauewy, Y HalleM fpaBHOM CUCTeMYy ce Mo-
ce6bHO Hamehe 360r oapenbe un. 2. K3 COPJ, koja y cTBapu npeg-
cTaB/ba MpaBHU (3aKOHCKW) OCHOB W MOKyllaj fa ce ogpean Heko
ynopuwiTe U rpaHuua newiTuMmauuje KpuUBMUYHE perpecuje y Halluem
npaBHOM CUCTEMY, a KOjU jefHAKO BaXXU U 3a CKYMUHY KPUBUYHUX
hena o Kojuma je opae ped. OTyj je NPaBHOMOMNTUYKO, KPUMUHAN-
HOMNONUTUYKO U hopMasHOMpPaBHO 3Hayekwe 0Be ofapenbe M3y3eTHO.

CmMuncao nocrtas/mbakwa NMUTamwa NermTuMupawka KpUBMUYHUX HOP-
MU je ynpaBo Yy ogpehuBaky rpaHuya penpecuje, rpaHuya Koje
cy ogpeheHe HekuMm ,B'vilunM" H Apyrum BpegHocTMMa y OfHOCY
Ha OHe HenocpegHe M3 Kajux M3BUpPe camMa noTpeba penpecuje.
OHa Tpeba pga 6yge nogpeheHa TUM BpegHOCTMMA, Kao TpajHUjum,
onwTtujum n Buwnm". OHe Ccy Makwe MNOoAN0XKHE MPEeHYTHUM MoT-
pebama apywiTBa U TPeHYTHO] TakTuum npasa. OHe cy cTparteruvj-
CKe npupoAe W 3aTo HanaXy CMUPEHUU N MyApUju ApucTyn Yy
HOpMUpaky U NPUMEHN pernpecuje.

MuTarkwe neruTumMuUTETa penpecuje ce, nakne, nocrasma ga 6u
ce cnpeyaBana 6p30nneTocT M KasyuCTUYHOCT Yy npasy, ga 6u ce
n3beraBao M amMopTM3oBao Heros Moryhm BonyHTapusam W OMNOPTY-
Hu3amMm. MehyTum, NoTpebHO je ymno3opuTWU fa NnocTaB/batbe nuTarwa
nermTuMmTeTa penpecuje He noapasymeBa u3naxkekwe U3 BpefHOC-
HOIr cucTeMa KOHKpeTHOr gpywTsBa. HaupoTmB, noctaBn>awe O0BOT
nuTakba U TpaXkerwe 0AroBopa Ha Hera 3Hayu yrnpaso MowTOBahe
KOHKPETHOr ApyLITBa U HEroBUX enemMeHTapHUX BpeaHOCTU, jep ce
camMo NpeKo kX U MoXKe 06e36eamTm ogroeapajyha neratumauuja.

[Jakako, nerutummpaTtTun penpecujy, og4HOCHO yTBphuBaTnN HeHe
rpaHuLe MO>XXe [a ce OCTBapyM Ha pasimumte HaunHe. U1 camo 0BO
neruTuMupame je BpeAHOCHM MNOCTynak, BPeAHOCHO cyAoBake, na
je y ToM cmMucny HeyBep/buUBO TBpAMTU Aa je moryha Heka arco-
NnyTHa ob6jekTuBu3ayunja ose nerntunlaymje. OHO WTO je moryhe pe-
naTMBHO ,06jeKTMBM3OBATU” je: YUYUHUTU MaKCUMaaHO YBEP/bUBUM
U rrpuxBat/bmMBMM ,BULLIN" HUBO BPELHOCTU MyTeM KoOjer ce ocTBa-
pyje oBa nerutumauuja. lNpema TOMe, Yy Kpajwbod NUHU]U KpuUTe-
pujymmn Te nermtumMaumje npomsmnase U3 OCHOBHUX BPegHOCTU MNpeT-
rnoctaBku jeAHOr ApywTBa, NO KOjuMa je TO APYLWTBO OHO LUTO
jecTe OQHOCHO KaKBO HacToju pa 6byne. BpeAHOCHU KpuUTepujymu
y OBOM CMMUCAly HWUCY camMo ,peanu3oBaHe” BpeaHOCTU (,NpPUMeEH>e-
He” HopMe Kojuma ce ogpehyjy oBe BpegHocTu) Beh, ma 4Yak u
npumMmapHo, NpojeKToBaHe BpegHOCTM (jow ,AlenpumMerbeHe" Hopwme).
TakBe BpegHocTn, Kojmia ce nermtumupa cBeT ,peanHuUx” HOPMU
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vge n mopa mhm mncnpef cTBapHOCTU. TO je AMMEH3Mja YTOMNUjCKOT
Y gpywTtBy (E. Bloch), Heuyer jow HeocTBapeHOr 'anm oCTBapuvBOr.
To yToramjcko y BpeAHOCHUMM OCHOBama ApyLWTBa Y W3BECHOM CMU-
cny 4yak 6uTHunje ogp>ehyje apywTtBo. OTygn Tpeba ga byae u 6uTHa
OCHOBa HEeroBOr fewiTuMmgpara, na u nernTuMmmparma penpecuBHUX
MHCTpyMeHaTa colujaiHe KOHTpPO/e KaKBO je KPUBUYHO OpPaBO WU
KakBe jecy MocebHO KpuBMYHOMpPaBHE HOpMe Kojuma ce oapehyjy
KpUBUYHA fefna NpoTUB Ap>kaee. [lp>kaBa Kao 06/1MK opraHu3oBa-
bha ApywTBa, Koje Ap>XW Ao cebe To Mopa fa yBaXkaBa U 3aTo
npuHUMN enKacHoCTU Mopa 6UTU CeKyHAapaH y OLHOCY Ha MPUH-
uMn BpPeAHOCTW, MPBU 6UTU KOHTpPOAUCaH APYrMM a He 06pHYyro.

Tako cxBaheH NermMTUMUTET je Yy OCHOBU LWbHA, pllaiHa Ka-
Teropuja na 3aTo BeYHO HeoCTBapeHa, anM y LwaHcu ga 6yae oc-
TBapeHa, He-Ty anu 6uBcTByjyha n genyjyha. OHa yBek mMopa 6uTtu
pama op nocTtojeher, anu He wn3BaH Moryher. OHa je pgoayuwie
yTonmjoka Jcateropmjay TOM CMUCAY WTO je YBEK Aar>a of Tonoca,
,CTBapHocTu”, ann je ,CcTBapHocHa" jep oagpehyje m ocmuwn>aBa
noctojehe. Camo npeko Ebe nocTtojehe je opujeHTUCaAHO, caMO MPEKO
e OHO cebe MOXe fAa npeBnaga, U3 H> Aa By4ye CBOjy MNOTEHLU-
janHocT. 3aTo ce Mnpeko if>e jeAMHO WCLIHCKU M MOXe nermtuui!-
patu, 3aTo je W cama fnerarwmaumja 6mtHa. [obpo je, cTora, ga
Yy MpaBHOM CUCTEMY MMaMO U HOpPMe nonyT OoHe u3 4. 2. K3 COPJ
Koje y CcTBap>M nokylwlaBajy ga ogpege nerntmmumpajyhe kKputepu-
jyme. OHe cy .arermtummpajyhe" Hopme — cMepHMLA, OKOCHMLA,
OPUjEHTUP U FpaHunLLa CUcTeMa PeopecUBHUX HOPMU.

C 063mpomMm Ha Beh MOMEHYTM 3HaAyaj U MeCcTO K,PUBUYHCLLPAaB-
HUX HOPMWU KOje ce OfHOCEe Ha KpuBMYHA Jena NpoTUB Ap>Kase,
OBe KOHCTaTaumje 0 nermtTumMupary npasa Kao fa TUM BULle BadKe.
Jep, oBMM HOpmMama ce, y Kpajwbem 3Hadewy, ogpehyje ogHoc {Tj.
nonoxkaj) 4YoBeka M Ap>kaBe, nMo3vyuja jegUHKe cnpam jegHe BPNo
MoOhHe coumnjanHe CTpPYKType. Ta CTpyKTypa uMma ABojaK uUWb: Aa
o6e3benn c”e 3apaj 4voBeka anu M fa WTUTU caMoOr YoBekKa Kao
jeoUHKY, Tj. H>eHy MOCeOHOCT, tbeHYy WMHAUBUAYaNHOCT. OHa CAy>Xwu
YoBEKY U 360r Tora ra He CMe PEMPECUBHUM MexXaHU3MMMa [enep-
coHanmsoBaTn. OBAEe je pey 0 ApXXaBU Koja Ap>XW [0 cebe Kao
/byACKE YCTaHOBe, A0 [AEMOKpPaTCKUX npuuiuia 1M enBMeHTapHUX
cnobopa jegnHke, 6e3 yera oHa Kao TakBa Beh nOrMykm Huje Mo-
ryha. 36or Tora je MOMeHYTO ,camocupaHuye56e" gp>kaBe y cTBapwu
orpaH'lueH>e ap>kaBHe p>enpeovje y MMe yrnpaBo TaKBe Ap>kaBe, Koja
3aroBapa BWUCOKe BpeAHOCHEe KpuTepujyme, Tj. BUCOKO Bp>eaHyje
cTaTyC jefUHKE Yy APYLUTBY.

Y 0BOM KOHTEKCTY ce noce6Ho Hamehe nuTawe opHoca Haude-
na 3aKOHUTOCTU U NETUTTUMUTETA KPUBUYHOI MNpaBa (HaHena neruv-
TumnTteTal). Haueno 3akoHMTOCLI je, CNeacTBEHO MpeawhuM TBPA-
bama, nogp>eheHo Haueny nermtTummTeTa. Hadeno nermtumurteTa je
wupa KaTteropuja. V/icToBpeMeHO, OHO MNPeTXoAM Haudeny 3aKOHUTO-
CTN. 3aKOHUTO MO OBOj Nnorvuu Tp>eba ga 6yae camMo OHO LWITO je
newltTumMHo. OBO MOCEOGHO BaXkW 3a COUMjaNNCTUUYKO APYLUBO W Ap-
XKaBy, jep Cy OHU creundunyHM 6all N0 BUCOKUM BP>€AHOCHUM 3ax-
TeBMMa Koje mnoctaBn>ajy [l>eq cebe u cBOje Mnpaso.
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KnacHoCT gpncaBe He HeTupa nojam neratumureTa. flermtamm-
TeT je oppeheH HopmMama KoOje -Cy K/acHO YC/NOB/beHe, ann Tume
Huje HerupaH. JIeTUTUMUTET He 3HaA4YM HUWTa APYro Hero Hauesno
3aKOHUTOCTWM MOACBECTU MoA NPUHCLMNe Koju oapehyjy Kputepujyme
U rpaHuue penpecuje.

Hawe gpywTBOo MmMa nyAo pasfora fa MHOUCTUPAa Ha MpPUH-
uuny nervnuwimntTeTa KpuUBUYHCXMpauHe peTpecuje y OOAHOCY Ha Kpwu-
BMYHa fefna NpPoOTUB Ap>KaBe, Ka.KO Y HEHOM MponuvovBakwy Tako
Uy HeHoj npumeHU. OHO Moaa”ya Bp/J0 BUCaKe BpPeAHOCHe 3ax-
TeBe KaKo Mnpema nojeAvHLY TaKo M np>eMa APYLITBEHOj 3ajegHuLm
y oAHOCy npema nojeaunHuy. TT 3axTeBU, Kao nerutumupajyhum
KpUTEPUjyMU, Hanaxy ycrnocTaBb Natba Hayena 3aKOHUTOCTU caobpa-
XKEHOr HuMa. BaH WX U BaH HUXOBOr [0CAeAHOr MoLuToBaka
OPYLWTBO rybm cBOj WAEHTUTET, ITj. CBOj BPEAHOCHM CUCTEM.

Haueno nermtumuTeTa M HA4YENO CyBEpPEHOCTU Yy MPOMNMCUBaky
KPUBUYHUX Aefa MPOTUB Ap>XaBe Cce He UCKBbyuyjy. [p>kaBa Kao
cybjekT ogpehyje mepy kKopuriihediwa CBOr cpepeHuMTeTa WU gaje my
~couunjanHy cHary" ycnoctaBn>ak>em ogpeheHux dewTtmnmnpajyhmx"
Hopmun. HbeHa je cyBepeHa aioh My TomMe ga cebe Kao cybjekTa
nermtmmupa. Cpakako ga oB€ Mc3ryhHOCTH M npakca nermtumumpa-
ba Hucy ucte (ogpeheHe cy KOBKpPeTUMM: APYLUTBOM—\IP>KaBOM).
MocebHO je nNuTawe KOju CBE COUUjaTHU UYMHMOUM YTUYY Ha Te
moryhHocTu. MehyTum, y cBakon! cnydajy npuxsaTtibmBa je Tesa
[a YTOMUJCKO Yy jeAHOM [pyxurBy (Tj. oaJ>ehuBare nerntumMmmpajy-
her TpeHga) 3aBuUcU M of 13B. CANJeKTHBHOIN YMHMOUA Y APYLUTBY.
AKO TO He 6mcmo npetncxJraBuil oHga 6mMcMO u3ryounm 6uTHY
KOMMOHEHTY caMOl 4YoBeKa — 3COXMOHEHTYy herose cnoboge, Ha
KOjoj ce jeANHO U MOXXe 3acnmpBall N pggeja yTonujcKor Kao uwm>-
Hor, moryher u (pyHKuUMOHaNHoOr.

Ca cTaHoBMLUITaA KPMBUYHOI MpaBa, a MNocB6HO ca cTaHoBULITA
npegmMmeTa OBe pacrnpase, 3Hadajuo je youuTu jow jegaH OAHOC W
Be3y — OAHOC WM Be3y Koja nocroju unsmehy edpukacHoCTU KPUBUY-
HOMpaBHe pernpecuje M HeHOr ArKwMTerra, Tj. ogHoc namehy Ha-
yena edpukacHocra v Haudena nMarmuwirreta. CamMo ce MOBPArHUM
3akmyumBaweM JI0ke cTehm eyTacak Aa cy OBa ABa NpuHUpLIa Npo
TMBpeYHa, fa fneratTMMmMTeT oOrp*aHnya®a eqMKacHOCT KPUBUYHOT
npasa, fda, orpaHmyaBajyhun penp>xwujy, cy>kaBa Herose (penpeovs-
He) moryhHocTu. CTare OBOr 0o[pKoca M MHXepakumja oBa ABa MnpLug-
umna cy wumnak gpyrtaumjn. Hawne, y6eheHu cmMo pa Haueno neru-
rmvuTeTa nojavyaBa egUKACHOCT KPUBAYHOI MpaBa W y o6nactwu
3aluTUTe Ap>KaBe, Tj. NojayaBa e»dplkacHOCX HayenoM NernTumMuTeTa
orpaHmMyeHe C HayenoM 3aKoWTOCTU NpaBHO oppeheHe penpecuje.
MpaBna HOpMa Koja je CHaXKHXXJe NlerHTu/lpaHa MMa jady couum-
janHy nogpwky. To 3Hauu [m je Kojg ite nojayaHa npumapHa
eddMKacHOCT, Na je YTONMKO MIH« HeonxoAHa HeHa CeKyHaapHa
etpuKacHoOCT — edMKacHOCT MnyTeM caHKuuje. Y KPUBUYHOM MNpaBy
TO 3HauM make noTpebe 3a peanpecmjom, unsrnegHmnje moryhHocrm
Ja ce ca MWHUMYMOM perpecuje: ocTBapu COUMUILUHU Lowb Hopma
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Koja uma nogapwky, KOja je nermtmmmpaHa nwpom coumJanHam
ceewhy, je ayToHamHuja. Cienen HeHOr nernTuMmTeTa je y 06p-
HYTOj cpa3mMepu ca CTEeNeHOM HeHe XeTepPOHOMHOCTHU.

5. Annnuunparwe npeawbux TBPAKW Ha OUCTEM KPUBUYHOMNpPAaB-
HUX HOPMW KOje ce Of4HOCEe Ha 3aluTuTe Ap>KaBe y HalleM MpaBHOM
CUCTEMY HUje jegHOCTaBHO. To 6M 3axTeBano MOAPOGHMjYy aHannsy
' nctpaxkuawe. MehyTum, moryhe je KM3BecTU HeKe 3aK/byuKe O
HalwemM CUCTEMY KPUBUYHOMpPaBHe 3aliTUTe Ap>aBe KOju MOory uvma-
TV ogrosapajyhe 3Hauewe 3a OBy anjivkauujy.

a) Mpumehyje ce m3BecHa aMbuMBa/IEHTHOCT Y CUCTEMY HOPMWU
Hawler KpuBu4YHOr npaBa. C jeaHe cTpaHe je ¢opmanHonpaBHO
HarnaweHa s3awTuta U rapaHumja cnoboga v npasa nojeanHUa, a
C ApyTe cTpaHe BaXu pasyheH cuctem oTBopeHux (M. Weber)
HOPMM KOjUuMa ce LWTUTU Ap>XXaBHM U APYLUTBEHW nopejak. Har-
nauleHe Cy HeKe HbWUXOBe O0CO6UHEe: LWMPOKU MOjMOBU, CYyBjeKTUBU-
3auuvja 6uha HeKUX KpPUB.MUHUX OeNa, LIMpPoKa KaXKkWBOCT npunpe-
MHUX pagHkbu, NPUCYCTBO T3B. CaMOCTaHUX MPUMNPEMHUX pajbu,
MHKPUMWHUCakEe MOKyllaja Kao A0BPLUEHOr KPUBUYHOI Aena, LUu-
POKM pacnoHU KasHW, oWTpe KasHe uTa. [Joayulie Modke ce pehu
ha ie y NMuTawy 3aliTUTa camMoynpaBHO agpeheHe U 3acHOBaHe Ap-
>KaBe na yTOAMKO NerMTUMHUje U YyTOAMKO NermTuMHUje owwTpule
beHe 3awTuTe. AnM, MNak je y NuTakwy Op>KaBa Kao jaBHa BnacT,
y WBECHOM CMUCAY uUNakK ofBojeHa M HazpeheHa mojeaviHLy.

6) Mpumehyje ce TpeH[ penpecujcTuU3aumje oBor o6nmMKa 3alu-
Tnte. To 'je NMHUja Mawer oTtnopa Koja ce npumehyje y Haw'
KPUMUWHANHO] MOAMTULM YOMLITe Ha MiaHy NponmMcuBarba pP>enpecu-
ie. Kao TakBa OHa je He camMO Make KPUMUHANHOMOAUTMYKU edu-
icaciia, jep y NpuMHUWUITY He OTKNakwa Yy3pOKe nojaBama, Beh n mame
nernTMMHa ¢ 063MPOM Ha BpPeAHOCHE oOopujeHTauuje Hauler ApyLu-
TBa W HEroBe KPUMUHANHOMNOANTUUYKE AroryhHocTu pgpyre BpcTe.

B) Tako je KpUBMYHO NpaBo creumdunyaH nspas ogrosapajyhe
ucTopujcke n ap~VUTBeHe cuTyalmje, He 3abopaBMMO Oa OHO UK
jefaH mweros geo MoXxe pfa 6yfAe HarnaweHuje noAnoXXHoO ofrosa-
pajyhum npegcraBama 0 TOj curyaumju, Kao W npegcraBama o
MoryhHoCcTMMa npaBa y TakKo MpeTnocTaB/beHOj M cxBaheHO) curya-
uuju. He 3abopaBMMO Ja TakBe MNpeAcTaBe MOry 6UTW H MOrpeLuHr
N AeNMMUYHO MOrpellHe M Ja Kao TakKBe ojpefe U MNOorpeLlHy
nepy KpuBUYHOMpaBHe penpecuje y o0BOj o6nactu. CUCTEM HoOpMU
0 KpuBMYHMA! AenvMma MPOTUB Lp>KaBe y HalleM KPUBUYHOM MpaBy
je y OCHOBM UCTU Opf Bp>eMeHa TTPBOr HOpMMpakwa OBe npobrema-
TUKe HaKOH (opMuparwa HoBe Ap>aBe. OH ce Huje 6uTlTnle Me-
itao, a y Bpeme Kag je copmupaH, copmlrpaH je nog apyraudy’ nm
OPYLUTBEHMM Na W WAEONOLKUM YCNOBMMAa W MnpeacraBama  Hero
WwTOo cy 6une kKacHuje m paHac. [aHawwe Halle rnpeactase 0 Ap-
>KaBU N NojegunHLy, 0 3alUTUTU ApXXaBe Kao cyb6jeKTa U 0 UHCTPY-
MeHTUMa Te 3alTuTe cy Ce [AOHEeKNe namMeHwne, a fga ce unak He
npumehyje oceTHUjuU yTuuaj TUX TTPOMEHA Ha OBaj CUCTeM Hop'MW.
Hawa HayyHa M cTpyyHa CBecT 3auyyAo yT/1aBHOM MOHaB/ba TBPA-
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be fa je Taj cucTeM HOpPMU jow yBeK A06po nocTaBbeH U Aa
oAgroBapa noTpeb6ama M 3axTeBMMa Haller gpywiTBa. Mako y 3afmwe
BpeMe MMa W ApyradHjux craBoBa, MnakK 036W/bHUje npevucnuTmuBa-
tbe OBor cuctemMa HOpPMW y HalleM KPUBUYHOM MpaBy TeK MpPencToju.

r) 3aHMM/BMBO je Aa APYLWTBEHOMNOAUTUYKN N KPUMWHANIHOMO-
NUTUYKN KOHUEMNT ApYyLUTBEHe camo3allTure Huje yTuuao Ui Huje
6UTHMje yTMLA0 Ha 0Baj CUCTEM KPUBUYHOMPABHUX HOpMU. Baxke-
hu oncTeM KpPUBUYHUX HOPMW je HeNpuMepeH TOM KOHLEeMNTy, jep
je cyBue ,Knacnm4yHo" 3acHoBaH. CTtora 6u ce MOT/N0 NMUTaTu Aa au
je TO nocnegumua yBepewa fAa oBaj 06/MMK 3allTUre He MOXe Ja
éyfe y uUenMHU nogBefdeH No4 ,camMo3allTUTHU” KOHUenT wuau aa
MocToju HeroBepeke MpemMa OBOM HOBOM KOHLUENTY 3awTuTe Kaja
Cy y nuTawy Tako 6urae BpegHocTu. [loaylie morno 6u ce npet-
rnocTaBuUTU N TO, Aa je C 063MPOM Ha KPUMUHANTHOMOIUTUYKY OCET-
/bBMBOCT OBE MpaBHeE MaTepuje PU3MUYHO U TEeLIKO Ha OBOM KOHLEM-
Ty 3aCHOBaTU Taj CUCTEM KPUBUYHUX HOPMMU.

4) Y wunsrpahmBamwy cucTeMa KPUBUYHUX HOPMU MNpaBuio 6u
Tpebano pga 6yae: TATO TeXka caHKuuja — TO NpeumsHuja UHKPU-
MMHauuja. OBAe Kao fga je 06pHYTOo. VIHKpuUMMHauuje cy 4ecTo
wnpoke, HeoapeheHe c MoryhHowhy enacTUYHOr npownpuBaka
30He KaXKwaBaha. CTora je oBaj CUCTEM MpPaBHUX HOPMW Yy CBOjOj
OCHOBU purajaH y oAHoOCy Ha cyb6jekTa npaBa, kMMa ce nojadvyaHo
KOHTpoOnuLe MoHawlawe /byan. BapomeTap TonepaHuwuje jeaHor apy-
wTBa Ccy M oBe npaBHe Hopme. MehyTum, oHe cBOjoM purugHowhy
yKasyjy Ha BWUCOK CTeMneH HeToflepaHumje ApYyLUTBa Yy OOHOCY Ha
Apyrayuvje KoHUeNTe 0 APYLUTBY U Ap>KaBu.

6. KakBn cy u3rnegun pga ce y OBOM CUCTEMY HOPMW HeLITO
6UrrHMje Mera, NOoCcebHO y CcMMUCAy nonywTawa W3BECHE TeH3uje
namehy cybjekata npaBa U Ap>kaBe, KOja Ce KpPO3 0Be HOpMe oce-
ha? YmHu ce pga cy TM unsrnegm BpAo Mann. He camo 3aTto wWTO
noctojehn ApyLITBEHOMONNTUYKU YCNOBWU Ofp>KaBajy WAM 4YaK U
nojayaBajy OBY TEH3Ujy W LITO MOCTOje coumujanHe cHare Koje, mno-
cebHO y 0BOj o6nactm U y OBOM MOMEHTY, 3aroBapajy penpecujy
U HEeHO 3aoliTpaBatbe, Beh K 360r Tora LWWITO MOCTOjU YBepewe
MHaye AO6pOHaAMeEpPHUX 4YnaHOBa CoUMjalNCTUYKe camoyrnpaBHe Apy-
LWTBEHE 3ajegHuue (A06por pgena jaBHOr MHewa), ga 6m m3BecHa
a MnoroToBO HarnawleHuja pJepenpecujriumsanBja KpUBMYHOr rpasa
y 0BOj o6nactm ocnabwuna 3aliTUTHE MexaHM3Me ApyLuTBa Yy TakKo
0CeT/bMBOj 06M1acTVM 3alUTUTE KakBa je 3allTuTa Ap>XaBHOr rnopertka
U camMoyrnpaBHOI COLMjanncTUYKOr ApylTBeHOr ypehewa Ha Kojem
Ce OH 3acHMBa. Y ycnoBMMa 3a0LUTPEHUX couMjanHUX KOHQHrKata
N KarnaweHe wngeonornsauyunje BeNUMKOr 6poja coumjanHUX KoHGAN-
Xaia, o4ekmBawa ga je xioiylie n3BplWNTN HEKY KOPEHUTUjy pedop-
MYy OBOr cucTema Hppmu auHe ce mnysopwlXN. To gokasyjy M HajHO-
BMj Npenno3n 3a MU3MeHe U [OMyHe Yy CaBe3HOM KPUBUYHOM 3a-
KOHY W MpPOMEHEe WAM NpeanoXKeHe MPOMEHe Yy HeKUM penybnmy-
KUM W MOKPAjUHCKNUM KpPUBUYHW! 3aKOHMMaA. CUCTeM OBUX HOPMWU
TMMe MocTaje jowl pUrugHmju, a NoMeHyTe TeH3uje Yy APYLUTBEHUM
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oAHOCMMa MOry jowl BuLe ga ce 3aowlTpaBajy. Y W3BECHOM CMU-
cny ce, C jeAHe cTpaHe, KPUMUWHaNU3yjy HeKU oouujaniHU KOHMAU-
KTW Koje Tpeba pewlaBaTu gpyram cpeacTBuMma, a C Apyre cTpaHe
Ce W3BECHU 006MMUU KPUMMHaNUTeTa KOju Cy cMaTpaHW HemnoanuTuu-
KUM ,,N0oAnMTmnavpajy” m TUMe MHAVWPEKTHO 3aoluTpaBajy MHaye 3a-
OLUTPEHUN coUuMjanHUN KOHQINKTN.

7. OBakBa omTyauuja y HalleM KPUBUYHOM MpaBy couwujanm-
CTUYKOM CaMOyMpaBHOM ApYyLWITBY MoXe aa wreTtu. OHo ce Tume
npeacTaB/ba Kao HarnalleHo PenpeovBHO, jep KOH(IMKTE 0BE BPCTe
penpecujanniyje y cdepu npaBa v nytem npaBa. C agpyre cTpaHe,
MocTyrnHo ce cTBapa Heka BipcTa ,HaBuke” oBnawheHux ApyLiTBe-
HUX cybjekaTa ga ce TaKo OTKfawajy U ga Tako Tpeba oTKnawartu
coumjanHe KOHMIMKTe 0Be BpcTe. TUMe ce OANaXky gpyra peluewa
M NOoTUCKYyje noTpeba M HacTojaka 3a pasBujabeM Apyrmx obnmka
3aluTUTe, KOju Cy NMPUMEpPEeHUju Halwlem APYLITBY U HEroBoj Waeo-
nornju. KnacnuyaH apceHan penp”~ecunje Tpeba ymepJeHuje KOPUCTUTU
MU MocTyrnHO TpaHcdopmMucaTu, 3aMewuBaTU gpyram obnmumma pea-
roBaH/n Ha 0OBaj 06/MK MoHalwawa. TUM NyTeM Halle APYLITBO Tpe-
6a 1N MO>XKe Aa AOKaXke CBOjy NMpeaHoCT.

8. Kako je Hanpen peuyeHo, NerMTUMUTET OBOr cuUcTeMa Mpae-
HUX HapMW 3acHMBA ce Mpe cBera Ha ogpeheHUM BpPegHOCHUM Kpu-
Tepujymuma, a [oHeK/e U Ha Haueny edukacHocTu. M3rnepa pa
nuje TeWKO AoKasaTu pga je y usrpahmBakby WMHKPUMUHATOPHUX
HOPMM OBe KaTeropuje y HalleM MpaBHOM CUCTEMY, MPUHUMN edn-
KacHocra, unu npetrocTELB.TlJeHe edpuKacHOCTM, 6MO0 M OCTao AOMMU-

HaHTaH KPUTEPUjyM HeroBe nermtumanuje.
360r npuxBaheHUx BpegHOCHUX Hauena, Koja cy yTeMemeHa y

npojekJauju Hawer gpywTBa M3 ogpeheHux Wnpux coumjanHo-eTu-
UKUX, MNOANTUYKUX Ma U UMBUAU3ALUJCKUX pasfora (4ApYyLUTBEHO-
-UCTOPMNJCKKX), ePMKACHOCT M OBOr Aefa HOPMaTUBHOI CUCTeEMa He
MOXXe fa 6yae npumapaH a joll Make UCK/BYUUB KPUTEPUjYM H>e-
rosor m3rp~mBawa. AKO 6M ce Tako noctynano Tume 6u ce npwu-
XxBaTuna MakujaBenuMcTmyka KoHuenuuja da uu/b onpasgaBa CBaKo
(,edpmkKacHoO”) cpeAcTBO. Y Halwlem APYWTBY WM Yy HaWoj KpUMUHanN-
HOj noNMTUUKM, Ma cTora U y KPMBUYHOM MpaBy, OBakKaB MPUCTYM
ce pasyMm/bMBO He MoXKe npuxBaTtutu. OH He 6M 61O y cKnagy HU
ca yctaBaM HWM ca ogpeg”™m un. 2. K3 COPJ, KOjOM je KOHCTU-
TynmcaH NpPUHLMUN OrpaHuyeHe M caMO HY>XHe npuHyge (penpecuje)
y 60p6u npotuB (cBakor) obnvkKa APYLWTBEHO OMacHUX MoHallawa.
O6nacT p[pyWwTBEHO OMacHWMX MNOHawawa 0 KOjoj je oBAe ped, u
nopeg cBe CBOje 036W/BLHOCTU W CBOjUX cneyupuyHOCTU, He MOXKe
HUY OBOM CMUCNY BUTU HEKUN U3Yy3eTakK.

JemMokpaTcka, a TUM TMpe camMoyrnpaBHO opraHmsosaHa Ap-
>XaBa, Tpeba ga ce wTuTa ripe cBera cHarom cBOje umpgeonoruvje, a
TeK U3HUMHO KJacu4yHUM penpecuBllLll MeTogama. Hanommwemo ga
ce TUMe HMKAaKO He >Xefun 3acTynatm Heka HauBHa nnbepanucTtmyka
Te3a O HaBOAHOj MPEXXWUBENOCTU U ancofMTHOj HEeNeruTUALLoCcTU pe-
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npecuje Y oBOj obnacTtu, na m OHOr HEHON 00/IMKA U cajpkaja Koju
ce 06MYHO MMeHyje Kao KnacmyaH. OHa je HaXanocT U y Hallem
OPYWTBY M y 3alUTUITM Halle Ap>KaBe joll yBeK HeonxogHa. Buno
61U Kpajibe HauMBHO BEpPOBaTM fa je Ce MOXXeMOo AMwuTu. MNntame
je camo KakBa HaM, KO/IMKO HaM W FAe HaMm CBe pernpecuja Tpeb6a
y UWUby 3alrnte Ap>kaBe y caBpeMeHUM MehyHapogHUM W YHYT-
palhbyuM ApYWTBEHUM npunnkanla.
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Mp Menuta OyHAauh

OAHOC TMPABA N CAMOYINPABHOTI MPABA

Mojam camoynpaBHOr MpaBa je M3BeAeHO MNuUTake KOoje ce He
MO>Ke rmocMaTpaTu camMocTajlHO Kao LennHa 3a cebe HesaBMCHA 0f,
nojma npaBa. [po6nea! je, mehyTum, y ToMe LWITO O MOjMy MpaBa,
M3 Kora 6um Tpeb6bano pga ce m3Bege Mojam camoyrnpaBHOr npasa,
HeMa carfacHOCTU, KakKo Yy Teopuju npaBa yonuwiTe, TakKo HU Yy
MapKCUCTMUYKOj MpaBHOj MWUCAW, OQHOCHO HW Yy jyrocnoBEHCKOj ca-
BPEMEHOj Teopuju Ap>kaBe M NpaBa,’ Koja 6K 3a nuTame pgpakce
camoynpaBHOr npasa 6una HajKOMNeTeHTHKWja.

MNpaBHa MHcCao, C 063MpPOM Ha HeH MNpeaMeT, HY>XXHO Tpnu
n3BecHe wugeonornsupajyhe ytHuaje. Hayka o npaBy, XvA KOIUKO
TeXkuna o06jeKTUBHOCTU, WAWM Ce MoBnadnm y HauuoHanHe OKBUpE,
LLITO Ce CymnpoTcTaB/ba HEHO] Npupogn, nnn 6uBa MCTOBPEMEHO MPO-
Xesa U ,KanuTanmcTuuKnm” u ,,coumnjanMcTMUYKuUmM” nojMoBmMma, Ha
Koje je Hajnpe yKaszao Mapkc.

TakBa cuTyauumja y Teopuju npaBa yCrnoXXhaBa MocTynak oa-
pehmBawa CywITUHE MpaBa, a HapaBHO W gedUHUCaHE U3BEOEHUX
nojMoBa Kao LUTO je camoynpaBHO npaBo. AKo 6mM ce nose nMo-
cMmaTpaka Cy3mio camMo Ha MMapKCUCTUYKY MMCcao O MnpaBy, WTO je
HOpManHo, gowno 6m ce Takofe A0 3akmbydKa fAa UpUCycTBO pas-
TMUNTUX ytrnyaja, pmnno3ocknx, MAeonowKNUX, FHOCEONOWKNX, Me-
10 00TOLLKMNX n ppyrux oTeXkaBa W crpedyaBa KOHaAYHO KOHCTPyuU-
came MojXxma npaBO W HEroBO geduHUCAHE Y CMUCNY Hay4dHe fe-
duHnynje.

‘ Mojam camoyrnpaBHOr MpaBa MMa CBOj TeOpUjCKONpPaBUW acnekT u
Kao TakaB nNpeAcTaB/ba NpeaMeT Teopuje npaBa, anuM je ca 063MpoM Ha
TeCcHy roBe3aHOCT ca crneymnguyHocTMMa MOAUTUYKOr cucTeMa camoNTTpaBHOr
couHjannama uctoBpenleHO M MpeaMCT Teopuje Ap>KaBe U Mpasa, Moj rnpeT-
MnocTaBKOM MnpuxBatawa Mnogene TeOPUJCKE MUCAUM O OpXXaBuM W MpaBy Ha
Teopujy npasa, TEOpUjy Ap>XaBe W napanenHo jowl Teopujy Ap>Kase U npasBa
Kao kog P. Jlyknmha: O nojMmy Teopuje npaBa, 360pHUK 3a Teopujy Mnpasa,
171978, c. 13

" K. Mapkc: Kanutan, beorpag, 1973, c. 474.
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MoWTO KOHBEHLMje 0 3HauYewy TepMuMHa MpaBO HemMa y oape-
hAnBawy nNojMa camoyrnpaBHOIr MnpaBa, Tpeb6ano 6u pga ce Hajnpe
nohe oA Haj3HauvajHUjux moryhmx gepumHuumja nNpaBa y MapKcuC-
THUKOj Teopujun NpaBa. Y Be3N ca CYLUTUHCKUM MuUTau>eM O KNacHOj
NpUpK)ay npaBa Yy MapKCUCTUYKOj MpPaBHOj MUCIN HEKaKBOI roma-
Ka y oAHocy Ha MapKCcoBO cxBaTakwe KjacHe CylTuHe npasa
roToBo ga Hema. Pasnnke MocToje yrnaBHoM Yy norneay neunm-
cawa npaBa, jep KnacuuM MapKCuU3Ma HUCY OCTaBWUAW HHjeAHY Hay-
YHY paeduHUUMjy npaBa/ ann cy nocTaBUAW jeAHY BPJ/I0 3HauvajHy
orpasy HayyHoM pgedmHHcawy.'”* KacHMjU TOK MapKCUCTUUKe Mpakce
OTKPUO je BuMLIE BO/be 3@ BPLUEHEM WAEO0/M0LIKOr yTuuaja MnocpBA-
CTBaM HayKe, Hero 3a UefoBUTU pa3BOj MapKCUCTUYKE MUCU, Y
KOojoj He 6u Tpebano ga 6yae MecTa 3a HEHO BewTaykKo payvBame
Ha T3B. UCTOYHM U 3anajHM MapKcu3am, OAHOCHO CLMUjTHTMCTUYKU
U KPUTUYKMN.

CyWTMHCKO MuUTawe 0 OA4HOCY MNpaBa W camMoyrnpaBHOr rpaBsa
jecTe wrrake fga M je camoyrnpaBHO MpaBo MNpaBo WU Huje, a
ako inije, ga nM HWje camMo AENUMWUYHO UM Yy uenoctm. OArosop
Ha TO nNuTake 3axTeBa MNPETXOAHO pelLlere jeaHOr APYror Hayu4Hor,
a MoXaa M ca.MO KOHBEHUMOHanHor njx>6nema, a TO je wWTa ce
uogpasymeBa nog npaBoM. 3aBMCHO 04 Tora ga v MeTOoZLON0rujy
KoacTpyucawa MnojMa MnpaB0 KapaKTepulle aHaMTUYKWU, WIN CUH-
TETUYKM NpUCTYN AehuHULMja NpaBa MoXKe fa byAe aHaIMTUUKa,
iuiH cuHTeTnuka. AHannTnuke pgeddunHuumje 6mM 6Gmne OHe Koje y
CBOjOj Cafp>XMHWU KMMajy camMo jefaH enemMeHT Kao Haj3navajHuje
obenexkje npaBa Koje je wncToBpeMeHO teroBa differentia spe-
cifica. TakBe cy gedunHUUMje HOpMaTMBHE™ U PaKTULUCTUUKE. AKO
ce nohe op HopmartnBHe pAeuHULMje NMpaBa camMoynpaBHO MNpaBo
61U 6MNo0 NOrMYHO oApeauTU Kao ABOjako npaBo. To uumHKM P. Ja-
knh/ no Kome nocToje ABe Bpkrre caMoynpaBHUX Hopmu. JegHo
Cy HOpMe KOje A0oHOCe camMoynpaBHM CYy6jeKTU y MOCTPTKY KapakTe-
PUCTUYHOM 3a [OHOLLUEeHe CaMoyrnpaBHUX akaTa U y 06/MKY HeKor
o4, camMoynpaBHUX akaTa, aau WX KapakTepulle caHKUHja Ap-

" OecbmHnumja npaBa, jeguHa Kojy Ccy gann Knacuuyu mapkcusma (Bugm
K; Mapkc — ®. EHrenc: MaHudpect KomyHUCTMYKe napTuje, Beorpag, 1958,
c. 30) je pechmHMumja Koja je npunaroheHa noTpebama opmMupara KnacHe
CBECTM U HEHOI jayaka W Kao TakBa HUje HUM mMorna ga 6yae caummbeHa
no npuHUMNMMa Hay4duor pedvHucawa. Hayka, ako >kenu pga 6yae edwm-
KacHa, Mopa ga vma CBOje NpuHUMMe, o4 KOjux CYy Haj3sHa4yajHUju NOornykKu.

* OgHocu ce Ha MapkcoB Mo3vTuMBaH OAHOC MpcMa 3akoHuma dopman-
He noruke Koje 6m Tpebano nowToBaTV MNPUINKOM HayyHOr JeuHucamwa,
WTO je BP0 3Ha4yajHO C 063MPOM Ha Heka HeraTopcka cxBaTakwa dop>
ManHe NOTMKe U HeHOr 3Hayaja 3a Mapkcm3amM. MapKc Ha jefHOM MecCTy
Kaxke pga ,06jawrexbe koje He cagpxm differentia specifica HuMje HUKaKBO
objawrberse”. Bugn K. Mapkc: Kputuka Xerenose dunosodunje pp>KaBHOr
npaea, CapajeBo, 1960, c. 17.

" HekKn wnx HasvBajy HOPMaTUBUCTUYKUM (YrnaBHOM MPOTUBHULIM HOP-
MaTUBHOI AedivHMCawa npaBa), aJul ce YMHU fa je WUCMpaBHWUje MNojaMm Hop-
MaTnBu3aM Be3aTu 3a No3NTMBMN3aM.

‘ P. Nlykuh: W3Bopu npaBa, pedepaT y [UCKYCUjU MNyBAMKOBAHO] Kao
MOHoOrpadguja Vi3Bopn npaBa y camMoyrnpaBHOM COLMjaIMCTUYKOM ApPYLUTBY,
Beorpaa, 1976, c. 4.
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>KaBHOr anapata 3a (U3MYKO Hacwb>e. TO WX UYUHU MNPaBHUM
HopMama Yy npaBoM cmucny pedu. CanloynpaBHe HOpMeE KOje He-
Majy [LOp>XXaBHY caHKuujy npenctaB/bane 6M Hopme sui generisJ
MehyTum, 0BO JlyknheBO cxBaTawe CamMoynpaBKOr npaBa, MaKo OHO
NOTUYKWN MPOM3asn Un3 HOpMaTUMBHE craTyalMcTuuke paeuHuLmje
npasa, He NMpuxBaTajy CBU HEroBM UCTOMULL/LEHULM Yy Morneny nAe-
huHncawa nNpaBa. 3a MUOre HOpMaTUBUCTE CamMOyrnpaBHO MPaBo je
XOMOreH frojaM* U rnpeacTaB/ba NocebHy rpaHy npaBa y CUCTEMY
npaBa MOAUTUYKOr OUCTEMA COLMjaNUCTUYKOr camoynpaB/iaka. [lo-
nasehun og HopmaTuMBHe geddunHuuuje npaBa, moryhe je pga ce ca-
MOyMnpaBHO MNpaBO pas3NnunMTo fAeduuille, 3aBHCHO 0f Tora Kako
ce cxBaTa fAp>kaBHa cuna. Ako ce nohe oa cxBaTawa P. Jlykuha
0 YHyTpallkeM W CMOM>HO.M efleMeHTy rojMa rnpaBo, OHAa ce Kao
npaBHa caHKLUMja MO>Xe CcxBaTUTU camMo MaHudgectaymja pusndke
npuHyae of cTpaHe Ap>kase. P. Jlykuh nopg crnomaluwbuUM  enemMeH-
TM.Ma Moj.4Ya NpaBo nogpasy”MeBa CKyNn HOPMU KOje CaHKLWOHULLE
Ap>KaBa, a nojam gp>kaBe, cajpXXaH y OBaKBOj AeduHuumnjn irpa-
Ba ynyhyje pgalse Ha caHKAujy pAp>kaBe cxBaheHe Kao apraHmusa-
umje Koja pacnona>ke MOHOMOrom (u3HYKOr Hacwmba. Taj YHyTpa-
WKW, NMPUKPMBEHN eNeMeHT MojMa npaBa, Koju werosa geduHuynja
rnogpasymMeBa jecTe nocfefiwa Kapuka y JflaHLy CMo3Haje CylTuHe
npaea, AeUHMCAHOT HOPMATUMBHO® Ha HaA4YMH KakKo TO 4uHWM P.
Nyknh. HopmaTmBHa pgecmHMuMja npaBa MOoXe Ja nonasv v of
Apyrauujer, LUvper cxBaTawa [Ap>KaBHe MpHHyge, aau o Tome he
6UTU peun y 3e3M ca HecTaTyalUMCTUUYKMM cXBaTaH>eM U AedhuHUCA-
HbeM MnpaBa.

AKO 61 ce y ogpehrwarwy nojma camoynpaBHOI MnpasBa MoLlI0
o4 dhakKTmumctuuke pgeduHmgnje npasa.” camoynpaBHO MpaBo 6m
npeacTaB/baso camMo jefaH o BuaoBa MpaBa, O4HOCHO MpaBHOr
OUJIHICd,

CuuteTnuko pedmHucawe npaBa lcapakTepuwle ogpeheHa ce-
NeKTUBHOCT Yy opabupary 6UTHUX obenexkja np>asa, anH 6e3 npe-
TeH3Mja ga ce cywTuHa npasa AedmHULLIE nomohy genus proximum
n differentia specifica npaBa. Cagp>XuHy nojma npaso, gedunHuca-
HOIr CUHTETUYKU, 4UYMHe 6Gap ABa pa3HopoAHa efeMeHTa, Kao Koj
B. Mepwunha,” wnk Tpn, Kao kog H. BHckoBuha/- mnm Buwe, Kao
koa C. Bpauapa.'”™

~ Kao rope, c. 5

‘ Bugn Hnp. B. Mynwuh: YBog y npaBHe Hayke, Beorpag, 1978, c. 340.

" P. Nlyknh: Teopwuja gp>kaBe n npasa, Il, Beorpag, 1958, c. 33

“ OBaKBO fedmMHMCca>e MNpaBa je Y CaBPEeMEHO] MapKCUCTUYKOj MNpaBHOj
-MuCiM, Morno 6u ce pehun, HanywTeHo, 34U je 6110 KapakTepucTUYHO 3a
COBjeTCKY Teopujy npasBa paHOr NOCTPEBONYLMOHApHOr nepuoga, a noapa-
3ymeBa cBohere npaBa Ha ApYyLUTBeHe oAHoce.

" B. Mepuh: CTpykTypa npaBa, 3arp>eb, 1976, c. 239.

“ H. Buckosuh: Mojam npaBa, CnauT, 1976, c. 53.

“ C. Bpauap: lNojam npaBa ca cTaHOBLUAMNA Teopuje U MNO3UTUBHOMpPaB-
HUX AucumnianHa, Tede 3a [Auckycumjy o nojuny npasa, AHanu [NpaBHOr da-
kynteta y Beolpaay, 3—4/1963, c. 449.
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N aHanuTuuke ©n OUHTETUYKe JdedduHUUMje, Aabe, MOry pga
6yay cTaTyalucTU4kKe UAM HecTaTyanmcTtudke." logena Ha cTtaTya-
NNCTUYKA U HecTaTyalMcTUyka cxBaTakwa MmMa cMmucna camo y OK-
ililipy T3B. CaHKUMOHUCTUYKMX CXBaTaka npasa, No Kojuma y nojmy
npasa mMma .MecTa 3a npaBHy Hopmy. To 3HauM pa je y ciayuajy
haKTMUMNCLLYKNX cxBaTawa oBa nogena t6ecmucneHa. OHa obyxBaTa
HOpMaTUBHE WU CUHTETUYKe geuHuumje. N1y jeaHoj v y A[pyroj
rpynu gedmHunumja mMma U cTaTyalIUCTHUKUX U HecTaTyanimcTuukax
pednHnymja, nako y rpynm HopmMaTUBHUX npeoBnahyjy cTtatyanu-
CTHUKA a y Xpynum CUHTETUUYKUX AedpuHUUUja np>eoBnahyjy HecTa-
TyanncTuyka cxBaTawa. TakBO rpynucarwe YyrnaBHOM fpousnnasu
M3 THOCEONOLWKUX W MeTOAONOWKNX MpeTnocTaBku A€uHUCTL>a
nojMa npaBo. W3 HecTaTyanuctnukmx ogpehewa cywTuHe npasa
npeTe>XHo npousnasnm ga ,CamoynpaBHe HOpMe, KOje ce o4 HOpMWU
Op>KaBHOr npaBa pas/MKyjy No ToMe LTO cy TO HOpMe ca CMNOoH-
TaHUM fJenoBakweM, MO CBOjOj CYNITUHW cy cacTaBHW [e0 OCHOBHOI
HOPMAaTMBHOI MOPeTKa, a TO je npaso” ®

MowTo cy cxBaTawe npaBa P. J/lykuha n werosa gecuHuumnja
npaBa y caBpeMeEHOj MapKCUCTUYKOj MpaBHOj MUCAM, Koja ce 6aBu
npo6nBMOM camMoynpaBHOr MnpaBa, HajnpuxBaT/bUBUjKU, OCTaje je-
hLaH npob6nemM KOju ce HagoBe3yje Ha HEroBo cxBaTake [BOjake
npupoge camoyrnpasBHOr npasa. Taj npob6nem ce cBOAM Ha NuUTake
Kako pasnMkoBaTW camoyrnpaBHe HOpMe Sui generis** o ocTanmx
OPYLWTBEHUX HOpMW.* TMomeHyTa gehmHuuymja npasa H. BuckoBuha,
no KOjoj y caap>XXWHy rnojMa npaso yna3e npaBHe HOpMe, NpaBnu
O4HOCM W nNpaBHe BPeAHOCTU, cafpXu 3a MnoTpebe pgeduHUcaka
npaeBa jegHO HenoTpebHO MOHaB/bakwe. Haume, npaBne Hopme Beh
no cebu nogpasymeBajy BpefHOBawe, Kao MCKasnm 0 Tpebawy. Me-
hAyTnm, MeToAONOLKM MofAen oBaxcBor AedduHmMcawa Morao 6u pga
nocny>mn 3a feduHucamwe camoynpaBHUX HOpAw sui generis. MNowTo
0Be HOpME HeMajy CcaHKuujy Koja 6m mm no gepmHunyunjmn cny>xvna
kao differentia specifica, one 6u ce morne gedmHuUcaTn Kao Hopme

“ TepMUHe cTaTya/lUCTUYKO W HecTaTyaluCcTUYKO cxBaTawe je H. Bu-
ckounh Hajnpe npeyseo M3 uUTaanjaHCKe repauLlonorvje m MHKopnopmpao ux
Yy CPrCKOXpBATCKY, Kako 6u ce n3bernn BuLLe3HAYHW TEPMLUBH eTaTUCTUYKO,
HeeTaTUCTUUYKO WU aHTUETATUCTUUKO CXBaTarwe npaBa, Kojuma 6u ce eBeH-
TyanHO Has3uBana cxBaTaka KoOja CyuTLlly npaBa Be3yjy, OAHOCNO He Be-
3yjy 3a gp>kaBy.

“ C. Bpauap: lNoBogom Hawie guckycuje o nojMmy npasa, AHann [pa-
BHOr (pakyntetay Beorpagy, 3—4/1963, c. 529.

“ Name he ce y pagy noj camoynpaBHUM HopMamMa nojpasymeBaTu
oBa BpcTa camMoynpaBHMX HOPMW Yy Y>XeM CMuUcay, Tj. HOpMe camoynpaBHOr
npaBa Koje HeMajy Ap>XaBXry CaHKLWjy.

” AKO ce nohe o4 CHNOHTAHUCTUYKOI, HecTaTtyaMcTUYKOr cxBaTara
npaesa oBaj npo6nem He noctoju, ann je B|TO Beoma GUTHO Aa ce MoMeHyTa
pasiMka y4YMHM ako ce 3a nofaswnte y3uma u3Bohewe rMojMa camoynpas-
HOr nMpasa W3 nojma npasa ofpeheHOr HOPMaTUBHO U cTaTyanuctuyku. [o
HEKVMM cxBaTawhma npaso je wwumym wmopana. (Bugu P. Jlerpaguh: Co-
uuonormja npasa, beorpag, 1968, c. 38). HacynpoT Tome 3a BehuHY Mapk-
cucTta npaBo je Herauyuja mopana, na 4Yak HW camoynpaBHe HOpMe Sui ge-
neris He BoAe TpaHcopmaumju npasa y MUHUMYM Mopana WM HewTo
CANYHO. YMHWM ce fa je NuTaH.e H.MXOBOI ofHoca npema ApPYrum ApyLUTBEHUM
HOopMama jefHO 0f Haj3HayajnMjux nuTawa Be3aHUX 3a camoyrnpaBHO Mpaso.
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KOje AOHOCe camMoympaBHM cyb6jekTu y oparoBapajyhem 061MKy He-
KOr 0f caMOyrnpaBHUX akata M Mo camoynpaBHON! MOCTynKy, ca
un/mbeM ga ce Ha oapeheHM HauvH Aenyje Ha OpYLUTBEHE OAHOCe.
Y nornegy uumba Moryha cy noknanawa ca HEKUM ApYryM  Hop-
Mama, MopasHWUM, NpaBHUM UTA. TO cBakako He 6mM mMorao ga 6bypae
pasnor 3a bUX0BO cBOhewe Ha Heke 04 TuUX Hopmu. CamoynpaBHe
HOopMe cy HewTo crneundunyHo. OHEe HUCY HU XeTepK>HOMHe, Kao
LITO je TO cny4yaj ca mpaBHMM W 06MYajKUM Hapmama, a HUCY HU
ayTOHOMHE Ha HayMH Ha KOoju cy TO MopanHe. AYTOHOMHOCT Mo-
parHUX HOPMM je nocneguua HUXOBOP CY6jJEKTUBHOr (M0 HEKUM
eTU4apHMa paan ce o CybjeKTUBHO-06jeKTUBHOM KapaKTepy Moparn-
UMx MNopMu) KapakTepa, AOK ije mpupofa ayTOHOMHOCTM caMoOpT-
paBHUX HOPMW 3HATHO 06jeKTUBM3MpaHa. 3a nojeguHe UHAMBUAOYA-
NNTeTe yHyTap camoyrnpaBHUX cyb6jekaTa cagp>XuHa camoyrnpaBHUX
HOpXMXU MO>Ke Aa 6yfe cybjeKTMBHO MenprnxeaT/bMBa a Aa TO HemMa
yTuuaja Ha keHy “MKacHOCT. 3aTuMm, 3a cayyaj HernowToBahwa Ca-
MOyrnpaBHUX HOPMW MOXe Ja Ce BpLUM M3BECHO ,CaMOCAaHKLWOHU-
cawe” O[HOCHO MNOoCTynaK Koju 6K ce YCNOBHO MOrao CBecTU Ha
Tako HewTo. lM6WTO canroynpaBHM cy6jeKTuU Hajuyewhe HUCY NY-
HocTM ca nocebHom cBewhy, edekTu ,camocaHKUUOHUCaHkA” ce
He 6w wmMornm nopeauTm ca edeJcluma rpudke caBecTu. Ha gpy-
joj cxpaHu npcosnabyjyhe cnoHraHo BpLUEHE camMoynpaBHUX HOp-

YMHKU ux CIUMUIM n 6ANCKUM MOpanHUM M 06MYajHUM HOp-
Mama, a CyLUTUHCKU pasMynTuM o, NnpaBHUX.

M3 HopmaTuBHe npupoge camMoynpaBHUX HOPMU NpPKLU3MNasu
HbUXO0Ba MOHOB/MLMBOCT. NoHaBn>awe MpaBuia jecTe noTepga lBuxose
MOHOB/LUBOCTU, SHAYye je CcBako MNpaBuio CMMOTUHCKU 6e3HadvajHo.
OuunmxnegaH 3Ha4daj npaBuna Agob6ujajy TeK Yy chnydajy npekpLiaja.
Pa3nnunte KOHKpeTHe OKOMHOCTW Yy KOjuMa ce npekpLiaj Aoroavo
npegcTtaeBn>ajy 06jekTuBagujy npaBuna ca Moryhum pasnnuntum
3HadelBuma. HopmaTuBHe rMojaBe Kao HOCUOLU MOHOB/BEHUX 3Haue-
ba Cy Yje4HO N CUCTeMU 3HaKoBa, a ,CamMO0 OHO LITO MMa HeKOo
3Ha4YeHe MOXKe MmMaTu 3Hak".”™ Tymaudere 3Hayewa je, Kao M cBakKa
XKyACKa [enaTHCCT anTepHaTUBHOI KapakTepa, a npegmeT anTepHa-
TMBe HMje caMO UCMywaBawe (PyHKUMje, Beh M HauMH Ha Koju ce
OHO BpLIKX. AgpecaTu Ha KoOje ce O[HOCe camo”npaBlle HOpwme, Tpe-
6a, pakne, nopes CBecTU O Cafp>XWUHW camMoynprilHe HopMe, Ja
nMajy n BeomMa pasBujeHY camMoyrpaBHY CBecT, Kako 6u mornu pga
npy>ke >e/beHo Tymadewe. NocTynak TeneonowKor Tymadewa Cra-
BM>a Npef camopTpaBHe cybjekTe jow jegaH 3axTeB (Havarneg npo-
TmBpeyaH). CamoynpaBHU C”jeKT Tpeba ga umMa M NO3NTUBHY Mpa-
BHY CBeCT, Tj. No3uMTMBaH OAHOC MpemMa Ap>XaBHOM UWUbY, jep
camoyripaBHe BpPeAHOCTU eraucTmpajy yHyTap nojaMTUYKOr cmuctema
coyunjanucTUYKor camoynpas/bawa, Kojer o6e3behyje gp>kaBa. Y
noctojehum ycnoBuma camoyrnpaBHe Hopme mmajy ogpeheHy nonm-
I'muky (hyHKUMjy a HUXOBO PYHKLMOHMUCAHE jecTe MOMUTUYKK MpPOo-
uec. MowTo Ap>kaBa Takohe HUje NMYHOCT, OHa Kao TakBa Hema
npeacrtaBy O Ap>XaBHOM uUuby. ,Ap>XaBlll uwu/b je 0OHaj yumb Koju

A. Xenep; CsakogHeBHU >uBOT, beorpazg, 1978, c. 245.
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OP>KaBHOj AenaTHOCTU MocTaB/bajy OP>XXaBHU OpraHu koju BpLUe Ty
penatHoct".'® Ho, nopeg oBe 06jeKTUBHE MOANTUUKE AENaTHOCTU MNo-
CTOj 1 T3B. CY6jeKTMBHO BpLUEHE MNOANTUUYKE AenaTHOCTU Yy BuUay
noACcBECHOr M NaTeHTHOr pgenoBakwa (Y (MYHKUMOHAIUCTUYKO.M CMU-
cny) Ha ycmepaBawe oapeheHux npoueca. Y Toj ccepu gpyLuTBe-
HUX rMpoueca camMoyrnpaBHe HopMe pAobujajy cBOj npaBu cMuUcao.

MowToBaTH HEKY HOPMY 3Haudu WUCMywaBaTU HeKY (QyHKUUjy.
PyHKUM]ja je yBeK ucnywaBake HeKor uwmwa. Y cnydajy kKaja ce
pagn 0 nNpaBHMM HOpMama, Kao M O HOpMama camMoyrnpaBHUX CYyb6-
jekaTa Koje caHKuuoHulwe gp)kaBa, Taj UWUb je yBeK 06jeKTUBHO
JaT y O4HOCY Ha ajpecaTta, 3a KOora je OH Makbe UM BuLle Mpux-
BaT/bMB, anM je y CBakKOM c/y4ajy no HaduHy HacTaHKa TakBa
HOpMa XeTepOHOMHOr KapakTepa. Kaga ce pagn 0 camoyrnpaBHUM
HOpMama y YyXXemM CMUCcNy nocTaB/hbakwe UubeBa je penaTtuBHO 06-
JEKTUBM3MPAHO Yy O0[HOCY Ha camMoynpaBHOI cybjekTa Koju wuma
KOHKX>eTaH OAHOC MnpemMa camMoynpaBHOj Hopmu. To je oguoc AH-
pPeEKTHOI BpeAHOBaha Koje ce BpLUU, CIMKOBUTO PeYeHOo, Herae Ha no-
na nyta m3amMehy o6jeKTMBHOr (Kao Ko4 npaBa) U UHAUBUAYaNHOr
(kao y cny4ajy mopana) BpegHOBaha.

CamoynpaBHe HOpPME Ha jegHOj CcTpaHu ocTBapyjy oppeheHe
OpyWITBEHE Mpouece, a Ha [ApYyroj WUCTOBPEMEHO peannsyjy  Ape-
heHe npuHUMWNe, KakKo camo\TlpaBHe, Tako W npaBHe. MMpnHUMNN cy
Takohe Hopwme, anun wumgeanHe.® YciuiabeHOCT peanHux camo\npaB-
HUX HOPMM ca OBUM wuAeanHWUM jecTe rapaHT HbUX0Be penaTuBHe
06jeKTUBN3NPAHOCTU U BpeAHOCHe ycMepeHOoCTW. CamoyrpaBHe HOp-
Me ce He anavumpajy Ha ApywTBeHe ofHoce ayTtomaTrcku. OHe cy
1 BepudmkKauymja BpegHOCTU N MepuUno BpeaHOCTU, a He camMO Ha4duH
HUXOBOr ocTBapumBawa. CamMoynpaBHe HOpPMe HUCY MpocTa KOMYHU-
Kauuja, Beh cy npe csera npomsBog oapeheHHX 3akonmmtocTun. OHe
CY 3HayehCKN 4YllHmoum u Hocmoum npegmMeTHOr of4HOCcCa BuLIe U Mnpe
Hero npasBHe Hopwme. [Mpuctannue dakTnumama rpelwle kKaga OBO
CBOjCTBO jegHAKO MNppLUMCYjy U NpaBHUM HOpMama Koje 3a Cny4aj
JArpeTepaHoT HopmaTus™M3ma” MocpefcTBOM JApXKaBHe caHKuuje no-
CTWXKY NoTpebHY epuKacHOCT M OHAA Kaja Hema y A0BO/bHOj Mepu
NMPUCYTHE APNTATBEHE YTEMCN>EHOCTU MpaBHe HopMe. [MpaBHa CcaHK-
umja omoryhaBa ga ce npaBHOM HOPMOM MpPOjeKTyje ocTBapuBawe
ogp>eheHVIX BpegHocTn. CamMOyrnpTBHOM HOPMOM Sui generis MoXXe
ce BPWUTM eunKacHO MNpojeKToBake cCaMO akKoO je HeHa cajp>kumHa
OPYWTBEHO YyTeme/beHa. V3BeCHY YyNory MOXXe Aa MMa eBeHTyaslHO
H CBECT camMoyrnpaBHUX cybjekaTa, ann je Majio BepoBaTHO jJa ce
y chepn NCMXMUYKMX Npoueca mMoXke Hahu 6mMno KOAKBO objawipBene
04, 3Hauyaja 3a CYLWUITMHCKY eMKacHOCT camoynpaBHUX Hopmu.™N P.

P. Nykuh: MonuTnuka Teopwuja pgp>kaBe, beorpag, 1979, c. 179.

“ J. Mykap>koBcku: CTpykKTypa, (yHKUMja, 3HaK, BpeaHocT, Beorpapg,
1987, c. 36.

" CamoynpaBHe HopMe Tp>e6a TEPMUHO/OLWKM pas3NMKoBaTu Of camoyr-
p.~BHOI MpaBa Koje obyxBaTa W ca.MOynpaBHe HOp.Me Sui generis U camo
yrnpaBHe HOpP.Me KOje Cy MO HaurHy HacTaHKa camoynpaBHe HOpMe, anu
camo Y LWIMpeM cMuUCAy, jep WX nNpaTu caHKumja Ap>KaBHOr anapara 3a
un3nuko HacJkee. TOo MX CVILUTUMHCKU Npubam>kaBa MpaBHMM HOp.Mama.
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Nerpagnh Ha gpumep cmaTtpa fga ce 06jeKTUBHU cagp>kaju mopan-
HUX cyaoBa BacnuTawem ,ycahyjy y cBecT myan”. AKO 6u ce
nokyLuano ca npas/beweM aHanormje mamehy mopana m camoynpas-
HUX HOPMW SUi generis y oBomM cmwucny, Tpebano 6m ga ce mma y
BMAYy Aa je nonasuwiTe TakKBUX cxBaTawa crneyniPuyHM eKoHoMU3am,
Kojer y MerogosiollKoM CMUCAY NpaTu WU3BECHU eKNeKTuuusam.

Mpakca nNpumeHe camoyrnpaBHUX HopMu Beh HakoH namukor
yBuaa nokKasyje na ce camoynpaBHE HOpPMe Yy BI/MKOj Mepu KpLUe.
Ca acnekta eMKacHOCTM TO Ce MOKa3yje Kao MawKaBOCT, anu TO
je ucTtoBpeMeHO M NyT ca3Hakwa 0 BpefHOCTUMMAa Koje 6mM Tpebano
hJa 6yay HopMupaHe. Ha KoOju HauumH, Aa nuM MNoopeacTBOM MNpaBa
imn camoynpaBHOr npaBa, a ako 6M ce HoOpMUpakwe OAHOOUNIO Ha
caMOTOpaBHO MpaBO MOCTaB/ba Ce NUTawe Aa NN MNocpeacTBam o>
>KaBHe caHKuunje unm 6e3 we. To je jeAHO 04 HAjCyNTUAHWUUX MNWU-
laH>a Be3aHMX 3a ocTBapuBawe CyLITUHEe camMoyrnpaBHOr couunjanns-
Ma. OHO ce OA4HOCM Ha MoOBpaTHY CHpery JApXXaBHOr anaparta wu
camoyrnpaBHUX cybjekaTa. MoHOMoNIMCrnykKa nosvuuja gp>kaBe 4u-
HN HeHY MPUPOAY aKTUBUCTUUKOM. [lo3HATO je ga 4Yak ,Ap>XaBHWU
UIN HEKWU APYTU jaBHW ayropuTeT HACTOjU y HeKMM pasgobmsuma
4a O0CBOjU MOHOMOJ HEMOTUBMUCAHE EBUAEHTHOCTU €eCTETUYKOI Cy-
na'N* Koja je To mepa y KO0joj, MpumepeHo nocTtojehum gpywiTBe-
HUM ycnoBMMa, Ap>kaBa Tp>eba fa yTmye Ha (PYHKUMOHUCAke ca-
MOyMpaBHOI MpaBa, a y KO0joj Mepu je HeonxogHo iteroBo parve
pa3Bujare 6e3 ocnakwaka Ha Ap>XKaBHY NPUHyAy, jecTe jeAHO KOH-
Kp>eTHO nuTawe. OHO 3axTeBa W KOHKpeTaH oAroBop. Y [gaBake
Ba/baHOI 0AroBopa Ha OBO 3HA4YajHO TEOPUJCKO M MNPAKTUYHO Nu-
Tatbe He 6u ce Tpebano ynywtatm 6e3 pesyntara HEOMXOAHUX EM-
NMUPUjCKUX UCTpPadKmMBawa Ha OBOM MoApydjy. EBeHTyanHO wucTpa-
>X1Bawe 6K Tpebaso ga ce O4HOCWM Ha carfnefaBare CTBapHe edu-
KacHOCTU caMOynpaBHUX HOPMU KOje MMajy MnpaBHY CaHKUUjy W
OHUX KOje je Hemajy, Kao M Ha moryhy knacmdukaumjy yspoka
KeedpMKacHOCTWU.

Ha ocHOBY MNpeTxoAHOr, O4HOCHO TEOPUjCKOr, UCTPaKuBamwa
ogHoca MnpaBa W camMoynpaBHOr MpaBa, a ca TUM Yy Be3M U MpUpo-
[e camoynpaBHOI MpaBa, YMHWU Ce fa je HajnpuxsaT/ibuBUju ctae P.
Nlyknha”™ o p[ABojakoj npupoau camoyrnpaBHor npasa. Camoyn-
paBHEe HOpPMe Koje AOoHOCe caMoynpaBHU cy6jeKTU MO camoyrnpas-
HO1 nocTynky y ¢dopMu HeKor of camMoynpaBHUX akaTa, a 4ujy

“ P. JNerpaguh: Couwvonornja npaea, beorpag, 1968, c. 2L

N Op>kaBa Y ycnoBMma camoyrnpaBHOIP coumjanMsMa jecTe gp>kaBa ca
cnelud)nyHum obenexxjuma, anu cBe AOK Op>XXaBHW anapaT pacronaXke MOHO-
nonom Hag U3NYKUM Hacun>em AUCTUHKUMja H3Mehy mera nm camoynpaBHUX
cybjekaTa je HopMasHa.

" J. Mykap>oBcku: CTpyKTypa, (yHKUMWja, 3HaK, BpegHocT, Beorpag,
1987, c. 119—120.

~ Buan HanomeHy 6p. 6 Hanpea.
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npumeHy ob6esbehyje gp>kaBHa npuHyAa, jecy MNo CBOjOj CYLUTUHU
npaBHe Hopme. MHOro je crno>keHuje oppehuBake CyLITUHE Ccamo-
JwipaBHMX HOPMU KOje HeMajy nmpaBHY caHKuujy. OHe No CBOjOj Cy-
WTUHU, a HWM N0 cnomknuM o0b6enexkjuma, HUCY HWU MopaiHe, HU
obuyajHe, HUTM 6UNo0 Koje apyre geuHucaHe Hopme. OHe Cy Hop-
Me sui generis. locTaB/ba Ce NMUTake Kako Ce OHe Yy Mnpakcu rnpe-
nosHajy. PasrpanuyaBarwe camoynpas™IX Hopmu Moryhe je, He
nocpeacTBOM caHKuuje, unan cybjekata, MAM nocTynka, Beh ca.mo
BPeAHOCHOM aHanu3oMm cagpykaja. To je KynTypaimcTuyku npunas,
KOjU Cce 4MHU HernpuxeaT/bMBU.M Kaja je y nutawy oapehumBame
CyWITUHEe npaBa, ann 3aTo MnocTaje npuxeBaT/bUB Kaja je ped o
nojmy camoynpasuor rrpaesa. Y [MJIXxuecy peanusaumje camoyrnpaBHOT
vpaBa U NpuHLIWAa camMoynpaBHOr coumjanma.ma nocTtaje iiCTopnj-
CKM HY>XHO pga ,den Menschen im Recht als Kollektivmenschen
denken”.-"

KynTypanuctnukm npasal, y Teopuju npasa ce MO HacTaHKy
M jowl HeKum obenexxjuma yrnaBHOM Be3yje 3a nubepanmsam. Mnak,
Ta gBa nojma He 6m Tpcbano nowucrtosehmsBaTu. ,lMMo3uTUBaH OQHOC
npenw Kyntypn u npoXumawe /byAcKe eramcteHuuje eTUKoOM, TO
Cy KapakTepuctuke nmbepanHor ctasa”.® OHO LWWITO je Ha npsBu
nornes yo4sMBO jecTe ga u3Mehy .MapxcH3Ma U aunbepanmcTuUykor
HauMHa .MuULbeHa MNOCTOjU jeaHA XyMaHUCrMyka HUT. Anm, TOo je
yjeoHO M jeanHa Be3a u3Mehy oOBe [ABe aKCUOMOLWKe pPaBHH. Y OH-
TOMOLWKOj pP>aBHM MapKcm3am un nmbepanncTUUKK norneq iia ceeT
noxasyjy ce Kao ABa OWTHO pasfHYlWa HayHHa Buhewa ToOTanU-
TeTa. Jlnbepannsam je ungeannctnyka mucao, 061MK yTONUjCKe cCBe-
cn,”N Koja je HeroBana upgejy cnoboge [OKMBA>EHE Y HEMOj MoT-
nyHOj HeycnoB/beHOCTU. To je pEl3Bujanio cnobogHy dpaHTasujy jouu
HeJOoBO/bMO MOMNTM3OBAHUX cybjekaTa M NavynMHa MULL/bewa Hacne-
heHor u3 deyganms.ma. HacynpoT Tome Mapkcusam Takohe y3mma
3a UeHTpanHy BpegHoCcT c.1obogy, anu je y3mMma Ha jefaH o06jek-
raBu3MpaHm HadyHH Tj. Kao MOryhHOCT 4YOBEKOBY [a KpO3 WCTOPH-
jy pasBuje cBoOje reHepmuyke cnocobHocTtun. oK je uywr> nnbepanu-
CTNYKM cxBaheHe cnobofe ocTBapuBawe MOryhHocTu ga 4YoBeK pas-
BUje CBOje TreHeTCKe CMNoCco6HOCTU, LWUb MapKCUCTUYKKM cxBaheHe
cnobope je pasBumjarbe HYOBEKOBE POAHE, YOBeYaHCKe CYLUTUHE Kpo3
npakcy.”

Mopen BpegHocHe nuMTM H3Mehy Mapkcusma u nubepannsma
BpeAHa je madkH>e MoOXXAa W jeaHa goaupHa Tadka n3mehy oBa gBa
HaunHa Mulbewa Yy TexXHUUYKOM cMmucay. To je mixaibe je3uka.
To je nutaPbe Koje je MapKCUCTMYKa MnpaBHa HayKa HeonpaBAaHO
3aHemapuna. JegHa of nocneguua TOor 3aHemapuBaka ornega ce,
UMHU Ce, Y HeAOBON>HOj e(PUKACHOCTM MOpPMKU camMoynpaBHOr MpaBa.

“ G. Radbruch: Der Mensch im Recht, Tubingen, 1927, S. 14

N K. Manxam: Wpeonormda wu yxonwuja, bcorpag, 1978, c. 217—218.

“ WcTo, c. 219.

“ OBH.M NpkKJ6/eMOM Ccy ce 6aBuMIN FOTOBO CBU 3HA4YajHUjU MAPKCUCTK,
T3B. KPUTWUYKE oOpujeHTaumje, Tj. npucTaiuue T3B. Mnagor Mapkca, a Ha-
pounTo Npuctannue T3B. dPpaHKpypTCKOr Kpyra, kao wTto cy E. ®po.m, X.
Mapky3e, gan>e J1. Antuce, A. Xenep n ap.
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Mopes HU3a ApYLWTBEHUX ycnoBa Yy KOjuMa ce HOpMe camoyrnpas-
HOI NpaBa OCTBapyjy W3BECHO je pga je N je3anK, KOjum onepuule
TeXMMKa cTBapawa U MNpuMeHe camoynpaBHUX Hopmu, onTtepeheH
ogpeheHnM MakwKaBOCTMMa, Heg0BO/bHOM um3rpaheHowhy n Hepadwu-
HMpaHowhy (a je3akK y npaBy Mopa pga b6yae padwuwlpaH), a ca
ecTeTCKOr acrnekta onTtepeheH npeTepaHOM CTepeoTUNUjoM.

CamoynpaBHO MpaBo, Kao B'pcTa ayTOHOMHOr npasBa U 061MK
ocTBapmBarwa Cy6jeKTUBHOI npasa, nogpasymMeBa creunuuHy Tex-
UUKY CcTBapawa WM npunleHe HOpPMM camMoyrpaBHOr npasa y oA4HOCY
Ha NpaBHY TEXHUKY.

Je3anK KOjUM ce CNy>XM NnpaBHa TeXHUKa je Yy W3BECHOM CMU-
cny wusxpaheH, 3acHoBaH Ha amare-BuLle 06jeKTUBU3NPAHUM MNPUH-
uvnmMMa, a npaBHU cTpaHfapaun Koju ce y wemy cpehy umajy He-
nJIXwWerweHy cagp>XMHYy M No nNap Xxumwaga roguHa. Je3nkK KOjuMm
ce CNy>XM camoyrnpaBHa TexHUKa je jowl HenoBO/bHO um3rpaheH, ca-
OP>KNHA MOHeKUX cTaHgapfa KojuMa OH onepuule 4ecTOo HeAOBO/b-
HO npeunsHa.” Je3nK Kao HecaBpLUEHO CpPeAcTBO KOMYHUKalumje
(nacynpoT 6oraTtcTBy MHCAM U acouujaumje Koje Tpeba uspasntum
KONMKO je moryhe agekBaTHUje) yBEK TeXXW pgorpagkn n ocaspe-
MerwaBaky. Ta je TeXra HapouuTo Uu3paXKeHa Yy TepMUHONOTrUju
camoynpaBHe TeEXHUKe, annm joj ce HaxkanocT He nmoceBehyje goBO/LHO
036U/bHE Naxwe. [MpuHU|un ThaBuYHOCTM, Ha NpuMep, addUpPMUNry
MHOre camoynpaBHe HOpPMe, C TUM LWITO Y MOCTYMKY HWUXOBOr Ty-
Mayerwa UCKpcaBa Cajp>XMHCKW npob6nem wTa ce nof wuM nogpa-
3\MeBa, Kao U ga 1 oM MMa KOHCTAaHTHO 3Haudewe uam ra gobuja
Yy CBaKOM KOHKPETHOM cny4yajy. TepMWUHONOWKN TO je MOAUGUKO-
BaHa uaeja npaBAe Koja je A0 MapkKcMsmMa y CBOjUM pasinymTum
BapujaHTama 6una upeanMcTUUYKO TpeTupakwe npasa. Caap>XUHCKU
NnPUHLUMN MPaBUYHOCTM He 3Haunm OyKBa/JHO HULWITA ca acnekra
npaBHe TeXHUKEe, MaKo OH MMa CBOj eTUYKM cmMucao. OToNoW KM
rnefaHo Ha oBaj cTaHgapf 3a caja je y npaBHOj] MUCAUM MapKCcuc-
TUUYKe oOpujeHTaumje jowl HeAOBO/LHO M3padkeHa maeja o moryhHo-
CTWN ersuctuparwa mpeje npaege MAvU NpPHHUMNA NPaBUYHOCTU Y OK-
BUpPY camoyrnpaBHOr npasa.”~

3a ogpeheHy npaBHy cuTyau|ujy npaBHa HopMa mma camo jen-
HO MpaBO 3Hayewe, AO0K 3a HeKy camoynpaBHY cuTyauujy oarosapa-
jyha camoynpaBHa HOopMa MOXXe Aa mma jeAHO 06jeKTUBHO M ApPYTO
Ccy6jeKTMBHO 3Hauehe, 0 KOjuX OBO APYTO NoHeKap[ edpumKacHwUje oc-
TBapyje camoynpaBHe BpefgHOCTWU. TOo npoumsnnasu m3 Tora LITO je
CA\Ucao nocTojakba MnpaBa y KOH3epBUpakwy MocTojeher crakwa, a
camoyrnpasHOI npaBa y MocTu3awy oapeheHUX uumbeBa. Taj AnHa-
MUYKM TOH caMOymnpaBHOI fpaBa He MOXe fa y cebe MHKoprnopupa
jesank Kojer je po capa rpaguna nm HeroBana npaBHa TexHuKa. [Ou-
HaMUYKMU TOH camMoynpaBHOI MpaBa MOXe [a WUCKaXKe camMO je3nk
Koaupawa, obenekaBawa W Ha3HadaBawa KOjuU Me nonyhwaBa CBe

“ PaBHOMEpPHOCT, NpPaBWYHOCT, PaBHOMPaBHOCT W JApyra penaTtuBHU
JpuHUMnn'.
Y jyrocnoBeHCKOj Teopuju npaBa rgeoBnahyje cxBaTawe ga [oavp-
HUX Tayaka Hema.
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Moryhe npocTtope Tymaderwa. TO MOXe camMO je3snK uuja cy npasa
3Hauera M3rpaguTn y MNOoCcTYMNKYy KoopAauHauuje cTBapanaj camoyri-
paBHe HOpMe M HeH Tymad. TaKBO cCXBaTake yJ/iore jeanka v npaBy
cpehe ce n Koag KyntypadracTta, ¢ TMM LUTO Ce y TOM ciaydajy paaw
0 uvaeanM3oBakwy KyNType MpaBHOr cy6jekTa Yy MpaBHOj Ap>kasBu.
Y camoyrnpaBHOj TeXHULM TaKBO cCXBaTake YyJ/iore jesrmka oclaka
ce Ha camoyrnpaBHOr cy6jeKTa KoOju y AgaTtoM [ApYLUTBEHOM OJHOCY
yMe Aa crosHa ,MCTOPUjCKY HY>XHOCT”.
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KPUNTMKA MPABHE MNMPAKCE

Paguncnas Pajuh
cyamja OnwTuHCKor cyga y Hosom Cagy

HEAOMYCTMBO JE BOTAHEHWE KPO3 MHCTUTYT
HAKHALE LWTETE

Mako HajHOBUje cTaHoBuLITe CaBe3HOr cyja N0 Murawy 3a-
Te3He KamaTe KO HaKHafje LUTeTe Yy MNOCTYyNKYy npeg CcyAoM joLd
HUje [AOCTYMHO MpaBocyAHOj 6asu, na camym TUM HWUCY MO3HaTU
)W CBW geTa/bM TOr CTaHOBULUTA, MpaBoOCyAHOj 6a3n caonwTeHOo je
Mo KpaTKoM MOCTYMKy Aa No TOM CTauMoBLUATY BTUe He Tpeba
Thusnaeatn m pocyhmBaTn 3aTe3Hy Kaxmary y MOCTYNKYy HaKHazje
WITeTe 3a BpeMe 0f HacTaHka LuTeTe A0 rnpecyge. 3a TakBa CTa-
HOBULITA MW CMO ce jocTta Ayro 6opHAM 6e3 ycnexa, CBe Jak
CaBe3Hu cypn Huje carnegao To loltaH.e Kao Npo6naem jyrocnoBeH-
CKOI 3Hauaja U 3ay3e0 MpaBWUIHO CTaHOBULITE, KOje 3a caja 3Hamo
camo y rnobany, 6e3 nojeguHoctu. Ho wn nopeg Tora Beh capa
TaKBO CTAHOBMLUTE MOXXEMO Ca HapK>uUMTMM 3a[0BO/LCTBOM Mo3gpa-
BUTU UM KOHCTatoBaTuW Ja je KoHayHO 3aKoH nobeauo m pa je
rnorpellHa npakca cygoBa ocTafna 3a Hama. CUTYpHO ga je APYLUTBO
CKyrLl MNaTofio ry MNOrpewHy npakcy, ain 6UTHO je Aa je OKpPeHyT
npaBu NUCT. TO je Ba)KHO He camMO ca acnekTa 3allTuTe ApyLUTBe-
He MMOBMHE 0 TaKO MacOBHOI aTtaka Ha kY, HEro m 3a npaBUHY
npumeHy 3aKoHa y Mpakcu, LITO Y Kpajwboj AMHUjU MpeacTas/iba
npaBHY CUTYPHOCT, Na W AOMNPUHOC CTabUNHOCTU ApPYLUTBeHe 3ajef-
HUUe Yy Hajuupem cmmcn™ Takohe MOXXeMO KOHCTaToBaTU ca Cu-
rypHowhy fJa ce OBO CTaHOBMLWITE He TMoOKaana ca cxBaTakuMma
MHOrMX MojeAuvHala No TOM MUTaky, anMm CBU TWU MOjeAVHUU MO-
pahe ybyayhe y pagy ga ce NMoBUHYjy 3ay3eTOM CTaHOBULUTY, a TO
je OHO WTO je ca acnekTa MHTepeca ApYyLUTBa Kao LeIVMHE BadKHO.

Hehe 6UTM cyBULIHO 3a OBY MNPWUIUKY Ja ce MOoACEerMMmo Ha
OHO WTO CMO y4Yunm y TOKYy CTyAuja Ha PpAKynTeTy, a To je pa
y npaBocygHYy (yHKLUMjy crnaga npuMeHa rnpaBa Yy Mpakcu, a He
CTBapate MpaBa TyMayeH.eM 3aKOoHCXCUX ogpefaba. 3Ha ce KoMe
npunaga 3akovogaBHa (hyHeauja y HalleM ycTaBHOM MOpeTKy. AKO
cyh y npakcu aohe pgo yb6ehewa fa HeKM 3aKOH WU HEroBe no-
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jeonHe oppenbe Bulle He oAroBapajy M3Mewenmmm OKOMHOCTUMA, Aa
cy npeBaauvheHW, ga MxX je NOTPe6HO MewaTU WU YKUHYTU, OH He
camMoO Ja MOXe Hero je U Ay)aH fa Ha TO YyKaXKe HagnexxHuma,
Kojii he pasmoTpuTu yodeHM npobnem v OUEHUTW da NN je U WwTa
noTpebHO nNpeay3eT« 3a AoBOhewe MpaBHOr cucTtemMa y ckKnaj ca
U3MEHEHUM OKOMHOCTMMa uTh. VHade, ¢\ mopa 3aKoH MNpUMEHN-
BaTW [0K je Y Ba>KHOCTMW.

BpahaAto ce Temun. CBMMa KoOju Ha 6WN0 KOjU MaUUH Yy MNpak-
CN NPUMEkYjy 3aKOH, a HapouMTo C»MM cyaujama, Tpeba pga bygae
jacHo pa je 6orahewe owTeheHOr Kpo3 uhctutvt HakHaje LITETE
MecnojuBo ca camMoM WAejoM HakHafe LTeTe, ca KOHUernuujom Te
nieje oHakBOM KakBa je yrpahcHa y 3akoH. Ko To He cxBara
HUje pa3ymeo 3aKOH. To je, WMHaye, y 3aKOHYy jacHO 3aupTaHO U
ako xoheTe 4yakK M HarnaweHo. Lntmpahemo un. 185. tay. 1. 300
Kojn rnacu: ,OArOBOPHO NMUE AY>XXHO je ycrnocTaBuUTU cTawe Koje
je 61uno npe Hero LWTO je wTeTa HacTana". Y CBaKOAHEBHO] Mpak-
cu npumeryjyhm 3akoH y MOCTynKYy HakHaje LiTeTe, HMjegHOr Tpe-
HyTKa He cme ce m3ryébmTtm u3 Buia oBa 3aKoHcKka ogpegba. To
je umnepatuB 3akoHa. Cyn Huje oBnawheH ga Kpo3 npakcy, Ha-
poUYMTO He MOorpeLHoOM MpUMEeHOM MojeAnHUX oapepaba wucTor 3a-
KOHa, Aocyhyje HakHagy wiTere Koja 6u no obmmy 6mna TakBa ga
owTeheHMKoBa mMaTepujanHa cuTyaumja y AGUHAHCMJCKOM edeKkTy
6yge 6on>a Hero wTo 6M 6mna ga Huje 6mno wTeTHor pgorahaja.
KaTeropuuku TBpAMMO Aa HemMa ynopulliTe y 3akoer™ cxBaTakwe fJa
owTeheHn npujemMoM HaKHaje LwwTeTe Tpeba pga pgohe y 6omm Ma-
TepujanHu nonoXkaj of4 oHora y Kojem ije 6Mo y MOMIHTY npe
wTeTHor pgorahaja. KoHuenuuja 3akoHa je ga ce owTeheHMKoBa
WILLBUHCKA cuTyaumja Kpo3 MHCTUTYT HakKHaje Lirete vma [AOBECTU
Yy OHO CTake y KOMe je 6una npe wTeTHOr gorahaja v HuwTa
Buwle. CBe OHe KOju Apyradmje Muc/ie ro3mBamMo Ha MONEMUKY U
rneka ykKa)Xy Ha 3aKOHCKYy ogpefby noj Kojy 6m ce mwUX0BO MULL-
n>ele MOrno nogsectn. CnpeMHM cMo Ha 60p6y muwmberwa. Mucal,
OBOI 4YfaHKa Kao cyaumja HajHU>Ke WHCTaHue Huje y wmoryhHocTn
ha ce 3a oBO cTaHoBllUlTe 60pu ca no3wwje BuLIe WMHCTaHUe, ca
BuLLUe NnecTBuUe, ann 3aTo My CTOju Ha pacnonarawy MoryhHocTt
6opb6e mMuwibera U TO aprymeHToBaHe 6o0pbe. BpaTn.M0 ce 3aKOHY.
Onet uutumpamo, caga uyn. 189. Tau. 2. 300: ,BucmHa HakHage
wTeTe oapehyje ce npemMa uUemama y BpeMe [OHOLUeHwa CyACKe of-
NyKe, n3y3eB cny4vaja Kag 3akoH Hapehyje wTo gpyro". lNMonasehn
o4 uuTMpaHe oapeabe 3aKoHa MW gan>e, oneT KaTeropuyku, TBp-
onmo pga he pgocyaoM Hakuaje LwTeTe MO LeHamMa y BpemMe [OHO-
werwa npecyge owTeheHMKOBa MaTepujanHa cuTyauumja 6utn pose-
OeHa y OHO cTake Koje je 6M/10 Mpe Hero uito je wTeTa Hacrana.
AKo 6u owTeheHoM nopen pocyheHe wTeTe 6mna pgocyheHa jow
M 3aTe3Ha KamaTa Ha pgocyheHM U3HOC wWTeTe y HOBLY 3a Bpeme
VA HacTaHKa LTere unn nogHowewa Ty>kb6e na go 1lll>ecyge, To 61 3a
peera 6muna umcta fobut! Huje 6MTHO NO KOjoj cTonNwn My ce [o-
cyhyje kamaTta, jep y CBaKOM cfy4ajy TO je 3a kera 4yucra goouT,
a YKO/MIMKO je KamaTHa cTtona Beha M YKONUKO je fAy>Ke Bpeme [0

39



npecyge 3a Koje My ce pgocyhyje 3aTesHa KamaTa, YTOIMKO je H
[0o6ut Beha. Y unaHky o6jaBmweHom Yy [nacHuky AKB 5p. 3. of
MapTa 0. r. Ha ABa npumMepa mMnokasaiu CMO KaK0o TO Yy MpakKexkX
MOXKe 6uWw 1 'MUcIMMO ga Ty He Tpeba KomeHTap. Kome To Huje
jacHo Taj He Tp>eba ga ce 6aBu o6AMrayMoHMm nNpaBoM. Heka Ham
Ce He 3amMepu ako y3MeMO Mano MnecHWYkKe cnoboge pagm Kom-
napaumje m y TOoM CTuay pekanm 6ucmo pa rpahaHCcKo npaso, a
HapounTo 06nMraymMoHO MnpaBO Kao HEroB HajTaHaHUjU N  HajuH-
TenekTyalHUjn f[eo, HuUje 06MYHa Tambypa y KOjy CBakKo MOXXe
[a yjapa Kako 3Ha, Hero je TO BMOAMHa Ha Kojoj Tpeba 3HaTU
Kako Tpeba Byhu rypano. V3BuwaBamo ce 3a 0OBY Majny aurpe-
CUjy n TeMy HacTas/>amo.

CmaTpamo fa je jeguHO unornpaBHO M MNOTANYHO Yy CcKnajgy ca
3aKoHOM HajHOoBMje cTaHoBUWTe CaBe3HOr cyja Mo KojeM 3aTe3Ha
KamaTta Tpeba ga ce pgocyhyje oa gaHa npecthewa na go mcnnare.
EBo 3awT0. Y unaHy 277. tay. 1. 300 npowdcaHo je, AUTUpamo:
LAY>XKHUK KOjU 3af0uHM ca ucnyweweM HoOBYaHe obaBese fayryje
nopen rnaBHuue M KamaTty...” O 3aTe3HOj Ka.yaTu, AOCMEeNnocTun u
poourwn Takohe c.mo nmucanm y udnaHuu\la o6jaBn>eHul y 6pojy 3.
n 4. nacHuka AnB. Komape BojBognHe o oBe roguHe M ga He
6ucmo cse TO NoHasmbanH yiiyhyje.\io untaoya Ha Te unaHke. Mnak,
[a rnoctaBMMO jefHO XWTakwe: KakBa 3aTe3Ha Ka.MaTa ce .MOXKe npu-
3HaTW NpU HakKHaau wWTeTe HaTypalHOM pecTuTyumja.M akKo je no-
CTUrHyTa ycriocTaBa OHaKBOI CTaka KaKBO je 6110 M npe npoys-
pokoBakwa LwWTeTe? OBO nNNTakwe ynyheHo je, Aakako, npuctaivua-
-Ma 3aTe3He KamaTe 3a Bpe.Me A0 npecyge. Uekahemo ogrosop. OBge
caMC yKpaTKO WCTUYEeMO [a Ce HakKHaja LiTeTe Kao WHCTUT\T 06-
nmrayunoHor npasa 360r cBOjUX 6POjHU.K CMEeyUPUUYHOCTU HE .MOXKe
NnOMUCTOBETUTU Cca MNPOCTOM HOBYaAHO.M O6.avraumjo.Mm HW oHAa Kaf
ce HakKHaga wTeTe faje y HoBuy. W oBo.M npu.nkom nogacehamo
ha je camo jegHa oA 6pojHUX cneyndUYHOCTU UMHCTUT\Mra HakHage
WTeTe Aa je BHCM.Uy LUTeTe yBeK MNOTP>e6HO yTBphuBaTM U CBe A0K
ce TO He yTBpAH He MOXe 6UTW roeopa O Aouwu. ONrT KaTero-
pPHYKM TBpAU.MO ga obnuraumja mopa 6mMTM y CBMM CBOjUM peTa-
/bMa jacHa wn opgJ>eheHa pga 6w 6una H3BpWMBA W CBe A[0K ce
obnuraumja He pgoBefe y TakBO CTake ga je CBe jacHO W ogpe-
heHo, Hema pouhe. YnNpaBo TO Cy[ UMHWM Yy npecygu, “rrephyje
o6aBe3y HaKHage wWTeTe Mo obmmy UM ob6aBe3yje LWTETHMKa fga je
Oy>XaH JaTwn HaKHajy wTeTe y HOBLY Y TayHO ogpeheHO.M WM3HCX:.
Mpe Tora Mo.MeHTa AY>XXHUK He .MoXe 6UTu y [oukW HU 06jeKTu-
BHO HM CY6jeKTHBHO, Na rTpemMa TO.Me He .MOoXXe 6UTM HH y ob6aBe3n
na owTteheHo\Ml nnatm 3aTe3Hy KamaTy. ModKe.MO 3aK/byunTu: of
.MOMeHTa [OHOLleHa rfpecyge AY>KHUK Naja y Aouky v of Tor
.MOMeHTa Tpeba ra ob6aBe3aTu fda Ha fgocyheHy HakHajgy LiTeTe y
HOBIiiv nnatu Il 3aTe3Hy Ka.yaty y c.mmcny yn. 277. tad. 1 300.
n 1o 3a BpeNle of npecyge na Ao wvucnnate. Ha Taj HauuMH owTe-
heHn he pobmtm nNyHy wTeTy Ha gaH npecyhewa no uenama y
BpeMe np>ecyfe M 3aTe3Hy KamaTy. [locyaom 3aTe3He KamaTe 0f
npecyhewa A0 Hcnnate owTeheHn he 6MTU 3awTnheH y dpmMHaHCKUj-
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CKOM rornefy oA pame LwTeTe 360r moryher gyror Tpajara nap-
HHLE » M3BPLUHOr MOCTynKa, y rpaHuuya.ma 3akKoHa. HarpawaBamo,
y rpaHuuama 3akoHa. Kag To Kaxkemo, mMmcammo wma moryhu pac-
Kopak n3Mehy cTone 3aTe3He KamaTe W cTone uHdnauuvje. AKo je
ctona uHdnaymje Beha of mpornmcaHe cTore 3aTe3He KamaTe OHAa
he owTeheHM vnak TpneTu WM3BECHY LWTeTy u4uja BuUcuHa he 3aBu-
CANTW opf OYy>XXuUue Tpajaba MapHHYHOr MOCTynNKa oj npecyfe Ao
MPaBOCHAaXXHOCTU U 0f AY>XWHe Tpajaka W3BPLUHOI MNOCTynKa C
jeoHe cTpaHe, U C Apyre cTpaHe of, Tora KO/JHKa je pasnMka us-
Mehy nponncaHe cTone 3aTe3He KamaTte W cTore WHdpnauuje. A To
je Beh nuTawe Koje cnaga y npaBHY MNOAUTUKY WU Y HaANEXHOCT
3aKkoHogaBua. Cyn Hema Ty wTa ga ypehyje, jep TO Huje meroea
dyHKUHja. To je, pakne, NUTawe MONHTUKE KamMaTUHX cTora.
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NMPNKA3MU

AP BOPVMBOJE CTAPOBVB: KOMEHTAP 3AKOHA O
M3BPLWLHOM MOCTYNKY (TEOPUJA, 3AKOHOAABCTBO,
MPAKCA), Hay4dyHa kwura, beorpag, 1987, ctp. 809.

Y wun3pgawy ,HayuyHe Kwure” wus
Beorpaga, mapta 1987. roguHe, wu3a-
wao je KomeHTap 3akoHa O Wu3BpLU-
HOM MCXrrynky aytopa Ap bopusoja
Ctaposuha, pegoBHor npodecopa Mpa-
BHOr (pakynteta y HoBom Caay.

3aKOH O W3BPLUHOM MOCTYNKY je
MpBM CUCTEMAaTCKM KO.MMaKTHN 3aKOH-
CKM TEeKCT Yy Halle.M HOBOM MNpaBHOM
cucTemMy Kojum ce ypehyje cyacku
M3BPLWHKX nocTynak. [lo cTynawa Ha
CHwy oBor 3akoHa (1. 10. 1987. n>
[OVIHE) CcyAoBU Cy MpU.MewUBaIN Mpas-
Ha npaswuna W3 paHujer 3akoHa o
n3BpLerwy M o06e36ehewy o 9. jyna
1930. rogmnHe, a Ha OCHOBY 3akoHa 0
HEBAKHOCTM MNpaBHUX Mnponuca [AoHe-
lux mpe 6. anpuna 1941 rogviHe u
3a BpeMe HernpujaTennke okynauwuje
ofq 23. 10. 1946. roguHe (Cn. nucT
OHPJ 6p. 86/1946). MNMpBe MHMUMjaTK-
Be 0 \(gehuBarwy 0Be .matepuje bune
cy jow paneke 1949. ropglue v OK-
BMPY wnaeje 0 jeQNHCTBEHOM HOpPMW-
paky rpahaHcKor cyAcKor MocTynka.
KacHuje, nowTo je HanywTeHa ugeja
KogudmkKoBawa rpahaHcKor cygnckor
rnocTtynka, 3acTtano ce ca pagoMm Yy
0OBOj o06nacTu npaBa, Tako pga je
npegnor 3a foHollewe 3akoHa 0 W3-
BPLUHOM TMOCTYNKY YcCBOjeH Yy Ckyn-
wTHNn COPPJ Tek 30. jyHa 19689. ro
OWHe, Aa 61 KOHadaH 3aKOHCKWU TeKCT
HOBor 3akoHa 0 W3BPLUHOM MOCTYMNKY
6mo yceojeH 30. mapTa 1978. roguHe.
HoBn 3ako.4 0 W3BPLUHOM MOCTYNKY
je y Hawe.M npaBHO.M CUCTEMY YyCMNoO
CTaBf>eH Kao CaMOCTa&/HW CYACKM MO
cTynak oABOjeH o4 napHu4lr noc-
T\Tlka.
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Buvno je notJJebHo ga npohe BuLle
on, 8 roguMHa of cTynaka Ha cHary
0BOl 3aKOoHa f» Ce M3 Mepa ayTopa
nojaBym KOMeHTap Koju Ha np>exko 800
cTpaHa obyxBaTa 3aKOHCKY nerucna-
wBy. cTanmobuwiTBa npaBHE Teopu-
je M yKynHy CyAcKYy npakcy un3 oBe
Beo.Ma 3HauvajHe 06n1acTu npasBHOIr cu-
ctema COPJ. AyTop je Yyn0OXXuWo or-
po.MaH TpyZ KpO3 BULLEroAVLLEbUN pag
Ha OBOM KOMeHTapy, NpBOM O0OBe B>
CTe MO CBeO6YXBaTHOCTU W CXyAMO3-
nocTM U KOMMNETHOj obpagn 3aKOHO
[aBCcTBa, Teopuje U CyAcKe npakce y
AOMEHY CYACKOI W3BPLUHOr nocryraca.

AyTop je y KOMeHTapy npuxsaTuo
cucTemMaTuKy 3aKoHCKor TekcTta. Ko
MeHTap cagpXxun 4 pena. NpBu geo
obyxBaTta OCHOBHe ogpenbe; Apyyu
[eo ob\TcBata MOCTynakK W3BpPLUEHA,;
Tpehn feo obyxsaTa nocTynak o06e3-
6ehewa ©n 4YeTBPTU [Je0 obyxBarta
npenasHe 1 3aBpLUHe oapenbe n nNpu-
nore. Ha Kpajy KomeHTapa pfaTtun cy
6mbnnorpadpckn  nogaun,  p>erucrap
rnpaBHUX Npornuca u perucrap nojMmosa.

3akoH cagpXxun 278 u4naHoBa W©
CBaKM 4naH 3aKoHa je o6jallkeH 1
KOMeHTapucaH. Y o06jrunmewnsnmaay-
TOp je rnop>eqd COMCTBEHOr MULL/bEHA
M3Heo un .\nuln>erwa Apyrmx ayrtopa
no nojefuHUM nNUTawu.Ma, Tako Ja
je KOPUCHMKY KOMeHTapa npyXeHa
MOFYRHCXT KPUTUYKE OLEeHe pasinyn-
TUX CTaBOBa M MULLII>EH>A W COMCTBe-
vnor onpegen>erwa. AyTop je Ha Kpajy
CBaKe rnaBe NpukKasao U YKYMHYy cyd-
CKYy nMpakcy o06jaBn>eHy y CTpPyHUM
YyacoruwicH.ma, 6unteHuma, 36opHULMMa
N APYrHM nybnukaumujanl HaKoH Cry-



MAHa Ha cHary Hosor 3UM-a. UnTtm-
paHo je np>ko 200 ayTopa Kwwura,
unaHaka 1 pajoBa W3 obnactu cyd-
CKOl W3BPLUHOr MCXITynkKa, anm u u3
o6bnactu martepujanHor npaea umjn
MHCTUTYTU CY Y KOXEpPEHTHO] Be3un
ca npaBuWIHMa W3BPLUHOIN MOCTYMKa.
MpBM feo cagp>XM NpukKas OCHOB-
HUX oapendu O W3BPLLUHOM MOCTYMKY.
AyTop noce6HO nosnayn napaneny wus-
Mefy W3BPLUIHOIN M MNapHWYHOr MOCTYy-
rnKa, M3BPLUHOr W CcTe4yajHor MnocTyn-
Ka, HuxoBe 61MCKe [oAMPHE Tauke
Kao u cneynuyHOCTU OBUX MOCTY-
naka. 3atum o6pahyje nuTarwe MoK-
peTate MCX;Tynka rge WUCTUye mnp>eo
Bnahyjyhu nonoxkaj AWCno3numoHe
Makcume y 0BOj dhasn MOCTyrnkKa yrp-
KOC nojavaHoj odumumjenHexrr y us-
BPLWHOM MOCTYLLKY; Obpahyje nuTara
HaAleX>XHOCTU 1 cacTasBa cyfa, obuma
n3BpLlera U 06e3b6eherwa, 3awTUTe
OY>XHUKa U 3aTuTe AenaTHOCTU of-
peheHUX npaBHUX nUUa, CyACKe of-
NyKe 'y W3BPLUMOM MCXTVYUKY, Mpas-
He /leKoBe, HefoMnycTMBOCT YynoTpebe
BaHJJeHMX MpaBHUX NeKoBa (peBu3n-
ja n noHaBnNHke MNCXNYMNKa), XUTHOCTU
H pegocnef noctynawa, pepocnes Ha-
MUpera BULLE NoBepunaua, U3BpLUEHe
oAflyKa CTpaHor cyja U Wu3BpLUeHEe
Ha MMOBWHW CTpaHe gap>kase, Aedu-
HUcarba 3ajefHUYKMX MNojMoBa H npa-
BMNa O AOMNYHCKOj MNpUMeHu oppendwm
3aKkoHa O MapHWUYHOM MOCTYMKY.

Apyrn peo Koju obyxBaTta mMocTy'-
nak usBpLlelBa U cacToju ce of Tpu
p:Bgena n 21 rnaBe je najobumMkKnjn
M npeactaBm>a UeHTpaNHW [e0  cyA-
CKOI M3BPLUHOr MOCTynKa.

MpBU pa3geo cagp>kXu 3ajefHUYKe
oapenbe Kojuma cy perynucaHa or-
WTa npaBuna MnocTynaka Be3aHa 3a
npBy a3y m3BpLUHOr nocTyrnka. MMpu-
KasaHu Cy: WM3BpLUHe ucrpaBe, Mpea-
NOT 3@ H3BPLUEHE, peLlewe 0 VBEo>
Lwewy, onwTa npasumna o cnp>OBote-
by W3BPLUEHA, MPUroBOPU AY>KHUKA
U npuroBop Tp>eher .mua Mp>0TVB pe-
Liewha O M3BpLUeHY, NPOTMBU3BPLLE-
ke, offarate U 06ycTaBa WU3BpPLLEHA.

Apyrn pasgeo obyxsaTa nojegviHa
cpefcTBa M3BpLUEHA Koja ce mory'
ynoTp>ebuUT 3a Hammpen>e HOBYaHUX
noTpaxkmpawa. Ty cy o6bpaheHu: Hs-
BPpLUEHE Ha MOKP>ETHUM CTBapuma (oo-
CTa NadkhkC je ncx;BeheHO y npakcu
CMOPHOM NUTaky — MpeAaeTn Koju
cy nsysetn QA n3BpLUEHA); N3BPLLEHE
Ha HOBYAHO MOTPAKMBaHE [AY>KHUKA;
M3BpLUEHE HA APYTMM  UMOBUHCKUM

OLHOCHO MaTepuvjafiHUM npaBuMa; u3-
BpLUEHE Ha HEMNoKp>eTHOCTUMA; W3-
BpLUEHE Ha APYLUTBEHUM CcpeacTBUMA
KOja ce BOAe Ha paudyHy Ko Chy>K-
6e OpywwTBEenOr KwUroBoacTBa paaun
HannaTte HOBYaHOr MOTpadKMBau>a.

TpehH pasgeo obyxBaTa cpeacTBa
M3BpLUEHA paan ocTBapewa (Hammp>e-
ita) HoBYaHoOr noTpakmeawa. locebmo
Cy npuKasaHu: W3BpLUEHE paau npe-
haje N ncnopyke MOKPeTHUX CTBapw;
M3BpLUEHE pagn ucrdpadkiwerwa 1 npe-
[aje HeMOKPeTHOCTW; U3BpLUeHe pa-
Ou obaBe3e Ha pajtby, TPLUBEHE WU
Heuukehe; M3BpLUeHe paan Bpahana
pagHMKa Ha paf;, W3BpLUEHe YNucu-
BaibeM npaBa y jaBHY KkbuUry; msBp>
wrwe n[eoboM CcTBapm W U3BPLUEHE
[aBata mn3jaBe BO/bE.

Tpehn pgeo cagp>XXu npukas iioje-
OVHUX cpefcTaBa MnocTynka o6es6e-
hclBa. O6paheHn cy: 3anoXKHO NpaBo
Ha HIMOKpeTHOCTUMa (HaaneXkuocT,
yCNoBW, Ha4yMH 3acHMBaH.a, [AejcTBO
YKhIKOe 1 3abene>kbe); nJ3eTxogHe
Mepe (HagneXxHocCT, ycnoBu, BpcCTe, O0-
HOLLEHE peLlerwa, YKugawe, obycTta-
Ba); npuBpe.MeHe Mepe (HaeXXHOoCT,
Kaj ce MOXXe oap>eouTu npuBpemMeHa
Mepa, HefornyCcTUBOCT MNpuBJ3EMEHe Me-
pe, npuBp>eMera mMepa 3a o06e36ehere
HOBYaHOI MNOTpakmBaka, NpUBPEMEHA
Mepa 3a 06e33ehere HeHOBYAMOr MOT-
paxkuBalBa, jeMCTBO YMeCTO npuBp)e-
MeHe Mep>e, ogpehuBarbe BuLlle MNpu-
BpPeEMEHMX Mepa, BpemMe 3a Koje ce
ogpehyje npuvBpHJIveHa Mepa, YKuga-
K€ MpuBpEMEHE Mepe, HakKHaja LiTe-
Te AY>KHUKY).

YeTBpTM pJeo obyxBaTa npenasHe
M 3aBpliHe ogpenbe 3akoma u 9
vpunora y Kojuma cy JaTu 3aKoH-
CKM npouucu, npaBHa wpasBuna H
3aK/byuun 3a caBeToBawa. lMpBU Npu-
nor cagp>km TekcT 3rlKoHa o0 3em-
JoMNWIVM kwenrama og, 18 .maja 1930
roguHe; Apyra npuaor cagp>wm TeKcT
3akoHa 0 wu3gaBawy Tanmja Ha no-
nopydjy KaaauyuoHor cygpa y beo-
rpagy wn Benukor cyga y [loaro
pyvun op 30. .maja 1931. rogmHe; Tpe-
hn npwunor cagp>xun TekcT Ypenbe o
MHTabynauuju; 4eTBpTM Npunor caap-
XN TeKCT Ypeabe 0 ycTpojcTBY 3a-
CTaBUMX KhUra Ha nogapydjy Benukor
cyga y lMogropuvuwn; netu npunor ca-
OP>XH 13BO4 M3 3akoHa O u3BpLleJBy
n ob6esbehewy ofg 9. jyna 1930. rc-
OVIHe; LWecTn npuaor cagp>Xum H3BO4
H3 Ypepbe o noctaBnJdawy M unsbopy
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BellTaka 3a NnpouehwrBake 3eMbULLITA,
0 HUXOBOM HarpahmBawy U 0 MocC-
rynky npu npouewuswiBy on 25. 9
1937. rogviHe; cegMu TMPWUIOT cafp>Xu
3aKLlyyke N CTaBOBe YCBOjeHe Ha ca-
BeToBawy CaBe3HoOr cyga u peny6nu-
UKNX U MOKPAjUHCKMX BPXOBHUX Cy-
poBa of 27. v 28. maja 1980. roguHe,
oa 10. n 11 jyma 1981 roguiHe u op,
14. n 15. centembpa 1983. roguHe;
oCMU Npwunor cagp>Xku nsBoge n3 3a-
KOHa 0 pefoBHUM cypoBuma CP Cp-
6unje, CAIl BojsognHe, CAIl KocoBa,
CP BocHe n XepueroBuHe, CP LlpHe
lope, CP XpBaTcke, CP MakegoHunje
n CP Cnoeewuye — ogpenbe Koje ce
OflHOCE Ha opraHusauujy n Hagnex-
HOCT cyaoBa W AeBeTW upunor cagp>
XN 13Bo4 U3 YnytctBa Cnyx'e apy-
LUTBEHOr KHWUIOBOACTBA O pegocneny
nnahawa o6aBe3a M crnpoBohewy Wa-
nnate M3 HOBYaHMX cpeacTaBa Kopwu-
CHVMKa JpYyLUTBEHMX CpeacTaBa Koja
ce BoAe Ha padvyHuma kopg Cnyxbe
OPYLWITBEHOI  KHWUIOBOACTBA, BOhewy
eBuAeHUMja o pepocneny nnahawa wn
cacTaBn.awa M3BeLUTaja 0 HeusBpLLe-
HUM ob6aBe3ama. OBW NpwUNo3n cy
BEOMA KOpPUCHU jep npy>xajy moryh-
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HOCT umMTaouuma KomeHTapa ga gohy
00 nojaTtaka Koju cy of 3Hadaja 3a
6om>e pasymeBare OBe 061acTu Npa.a.

KomeHTap 3akoHa O W3BPLUHOM
MOCTYMKY je nucaH KOHUM3HUM U
npuctymadyHum crtunom. Opnmnkyje ce
jacHUM ” npernegHVM Kn3narakwem, a
nocebHo Tp>eba mctahu Tpyna ayTtopa
Oa obyxBaTu y pasmaTtpawy Mo no-
jeAnHUM 4YnaHoBMMA 3aKOHCKOI Tek-
cTa cBe moryhe cuTyaumje Koje mory
HacTaTu y npakcu W ga fga oArosope
Ha 6pojHa crnopHa nuTaka Koja ce
jaBmajy m y npakcm u y OOKTPUHM
nsHocehn nNpH TOM CBOj CcTaB ii MW-
ui>eHe, Kao U miawr>eH)e apyrux
ayTopa.

OBa Kmura he, curypHu cmo, 3a-
OOBOM>UTN CBe MpaBHUKE Yy cyay,
npaBobpaHunaluTBy, agBokKatydu, npu-
BpeaAn W ApYrUM cpeguHama Koju ce
cycpehy ca npo6.yemuMa CyACKOT U3-
Bpwewa n mohu he ga UM nocay>kH
Kao KOpUCTaH MpUPYYHUK 3a CBakKo
OHEeBHU pag, a Takohe M npaBHULMMA
KOju ce 6aBe MpaBHOM [AOKTPWHO.M.

Mp AnekcaHpap PaAOBaHOB
BpxoBHU cyn BojBoaHHe



MPABHA TMPAKCA

OUEHA YCTABHOCTU
N 3AKOHUTOCTU

OA4Y3NMAHKLE [OO3BOJIE 3A
BPLLUEWE CAMOCTA/IHE
AENATHOCTW

3aKoHoJaBal, HeMa ycTaBHOI OBfia-
whewa fga 3a cny4yaj HeypegHor us-
BpLUaBatba Mopecke o6asese Ml>onuile
Mepy ofy3uMarba [03B0/e 3a BPLUEHE
OenaTtHocTu 3a oppeheHW nepuog Mno-
peckom 06Be3HMKY Koju o6aBn>a ca-
MOCTa/IHy [enaTHOCT.

MoBoAgOM WHMUMjaTVBe jeAHOr rpa-
haHMHa 3a efeny yCTaBHOCTM 4naHa
137. 3akoHa 0 yrBph®uhy M Han\a-
M nopesa, YcTtaBHM cya Cpbuje je
Halwao ga ce OCMOBAHO .MOXe n3cTa-
BATU MuTake O YCTaBHOCTU oppenbe
cTaBa 1 0BOr u4naHa, na je [JOHeo
p>ellerse 0 MCOXpeTawy MOCTynKa 3a
OLeHY YCTaBHOCTU.

N3 obpas3noxxemwa:

YnaHom 137. ctaB 1 3akoHa o
yTBphMBaky W Hannatu nopesa npo-
niucaHo je da ce MOpecko.M 06Be3HU-
Ky Koju ob6aBma camocTanHy genat-
Hoar Moyke um3p>hM 3alTUTHA MepB
34y3MMaH.a [0BBOfie 3a BpLUewe Je-
natHocTW y TpajaH>y of jefHe roauv-
He, aKO y TOKY KaneHjapcke roguiHe
6yge KadKhkeH 3a MnpekpLlaj no oj-
pepbavla oek¥ 3akoHa HajMakwe Tpu
nyra, WL ako He nnaTtu nope3 3a
nocneawy roamHy padHa. [lNpe.ma una-
Hy 138. 0oBOr 3aKkoua, p>ellewe O
3alITUTHO] Mepn ody3KMara [03Bone
3a BpLUewe Je.\aTHOCTM [OHOCK Ofl-
WITUHCKa cny>6a ApywTBEHUX Mpu-
xopa.

YctaBom CPC, y unaHy 65. 3aje.m-
yyje ce cnoboga camocTanHOr fIMYHOr
paga cpeacresuma  paga y CBOjUHU

rpahaHa, a unaHom 184. 3ajemuyje ce
DKakoM rpuhaHuHy npaeBo ga cno6on-
HO 6upa cBoje 3alivaH>e U1 3ano
cneme.

OpJJepbom uynaHa 223. ctaBa 1 Yc-
TaBa yTBpheH je npuiuun pfga ce
cnobone n npasa 3ajeMYyeHU Mpaso.M
He .MOry oAy3eTV HU OrpaHuuunTU.
Monazelm of oBOr nNpuHUMNa. y cTa-
ny 2 u4naHa 223, YcTaBa, yTBpheHu
Cy YCnoBum WU rpakuue Kopuwhewa
yCcTaBo.M 3ajeMyeHuUx cnoboga n e
Ba. OrpaHu4ere, OAHOCHO 3abpaHa
Kopuwhera ycTaBo.M 3aje.MU3HUX M>er
Ba .4oXke ce 3¢ikohdm MpornHcaTu ca-
.MO y cnyuyajy Kaja ce oBa npasa
KopucTe 1>agn pyllewa OCHOBa COUU-
janucrrmykor camoynpasHOr gemokpart-
cKor ypehewa yTBpheHOr ycTaBoM,
paan yTpoXkaBaha He3aMICHCXITU 3eM-
/be, P>aoM KplLUeH>a yCcTaBOM 3ajemue-
HMX c-/lJooga 1 NpaBa 4YoBeka U rpa-
haHunHa, pagu yrdixokaeawa .Mvpa U
{JaBHonpriwHe .mehyHapogHe capafhe,
paan pacnvpuBarka HauuoHanHe, pa-
CHE N BEPCKe .MpPXXHe WIN HETpHTe-
NIVBOCIU nnn J3amm  noactuuamka  Ha
Bpwerwe KIIVMBUYHUX pJena, Kao w©
Kaja ce Kopwnhekwe.M OBUX NpaBa
Bp>eha jruHn mopa.\.

Oclnol>eHo.M 3aKOHCKO.M 0apea60.m
npovlicaHa je .mepa KOjom ce, Mo
oyrHn Cypga, orpaHuyaBajy 3aje.Muye-
Ha npaBa M3 4ynaHa 65. u 184 Yc-
Taw, M TO He ca.MO MOPECKOM 06-
BE3HMKY KOjU ca.«ocTa.JHO 0b6aB/i>a
0enaTHOCT NNYHUM pago.M N ANYHUNXL
cpeactebMa, Beh M pagHMuy.mMa Koje
OH 3anown>aBa. Wmajyhu y Buay
npuHUUNe wuspaxkrae y uynaHy 223.
YcTtaBa. M HaBefeHa .moryha 3aKoH-
cKa orpanuuyewa, Cya je ouekw pjga
3aKoHOjaBal, He.ma y YcTaBy ownaiu-
hewe pga 3a cnyyaj HeypegHor u3Bp-
Lewa rnop)ecke o3aBe3e MpPoONULLT .Me-
pPe Koje npeAcTaBmbajy OrpaHuyere
YoTaBo.M 3aje.MyeHUX npaBa. OBUM
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Cya He poBoau y nuTake ApyLuTBe-
Hy noTp)eby M ycTaBHY OCHOBaHOCT
npTnucuBarba W npepysvnlawa qop>e-
heHnx mepa y uuBbYy eduKacHe Ha-
nnate ApPyLITBEHUX Npuxoda.

Mo craHoBuwTy Cyaa 3aWTUTHe
Mepe MOry ce Kao nocebHa BpcTa
caHKuuja nponucaTtM 3aKOHOM Y3
HOBYaHy' Ka3Hy U Ka3Hy 3artBopa Yy
nocTynky YyTBphuBawa np>eKpLuajme
OArOBOPHOCTN. V OCMOPEeHOj 3aKoH-
CKOj oapegb6bu nponucaHa je 3aluTuT-
Ha Mepa 3a cnydaj Kaga rpahaHuH
He M3BpWN Y MNOTAYHOCTM CBOjy NO
pecky o6aBe3y, a HeusBpLUewEe OBe
ob6aBese HWje 3aKOHOM npeaBuheHo
Kao npekpwaj. Cyg je oueHmo pa ce
HWje MOrno 3aKoOHOM nponucatn wus-
puyuake 3alTUTHE Mepe rpahaluJHy'
KOjU HUje nnatvo nopes 3a nocneg-
by roguvHy un goHeo cnegehy og,\yky:

1 YTBphyje ce pga Huje carnaaHa
ca YctaBom CP Cpbuje ogp>eaba una-
Ha 137. ctana 1 3akoHa o yTBphU-
Bawy U HarYvalH nedesa (,Cny>k6eHu
rnacHmk CP Cp)éuje”. 6p. 52/77, 5/78,
13/78, 27/78, 46/78, 53/78, 42/80, 24/82,
34/82, 63/82 w 49/84) y pe.nny Koju
rnacu: JJnn ako He n\artm no{>e3 3a
nocneAwy roavHy paHa”.

2 Pok o wecr meceun u3 uynalla
410. ctaB 2 YctaBa CP Cpb6buje no
unkbe Tehu on pgaHa gocTas/bakba OBe
oanyke CkynwTuHu Coumjanucluyke
Peny6nnke Cp>ouije.

(I Y-308/84 op 16. peuembpa 1986)

KPNBMNYHO TMPABO

3ABPAHA YTIP.AB/bAHBA
MOTOPHM BO3WNJ/IOM

YUmMHUOLY KPHBUYHOI Aena Kojum
ce yrpoxkaBa jaBHW caobpahaj moxxe
ce un3pehn 3abpaHa ynpasn>aH>a Mo-
TopHU.M BOo3unomMm ¢aMO oOHe BpcTe
UAn KaTeropuje Kojum je ynpas.J>ao
Yy MOMeHTy caob6pahajHe He3roge.

Monasehn ofg 4unkeHUUEe gda je on-
TY>KEHU TewWKOo Aeno MpkK3THB 6e36ea-
HCKTW jaBHOTI cao6pahaja N'uwio nog,
pejctBam a\KoxOiVa, npBOCTENEHN CYyn
je 0BO.M mn3peKkao .mepy 3abpaHe yrm-
paBmarkba MOTOPHW-M BO3mbLU.M ,B” Ka-
Teropuvje, LWTO jaBHU Ty>Kunay, cma-
Tpa Heonpas.\aHo 6narom KpuBu4HoON!
caHKuynjo.m. Mo cxBaTawy jaBHOI Ty-
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>XKHOUA, 3a TewkKp \TpoXkaBahe jaB-
Hor cao6i>ahaja, y Bpe.MeHy Yy KoO.Me
cBe Behm 6poj Bo3aya ynpaBnan BoO-
31.\0.M Moj AejcTBOM anKoxona, Hema
onp>aBaplba pa ce ONTY>XKeHO.M  OBa
Mepa 6e36eqHCXITU W3PeKHe ca.Mo Yy
ofHOCY' Ha jeAHY KaTeropujy BcCBuWna.

N3 obpas3noxemwa:

CynpoTHO CTaHOBULUTY W3HETOM Y
»Kanbu jaBHOr Ty>kuoua ApyrocterneHu
CyA c.maTpa fa ce YUYMHUOLY KpUBUY-
Hor pena kojum <X ydio)kaBa jaBHU
caobpahaj .moxke nspehun 3zabp>aHa yn-
paBmbatba .MOTOPHMM BO3WIOM CaMOo
OHe BpCTe UM KaTeropuje Kojum je
ynpan-gao y MOMeHTy caobpahajHe
He3roge, a He HeKUM Jpyru.m wunm
B/AM BpcTta.mMa W KaTeropujama No-
TOPHUX BO3Mna.

Yc.yoB 3a u3puuare OBeE .Mepe je
[a ce Ha OCHOBY OKOMHOCTW Mof4 KO-
ju.ma je peno y™umeHo ¢ 0631pom
Ha paHuje Kpllewe caobpahajHUx
nponuca of CTpaHe yuynHMOLA .MOXe
3aK/byunTn ga 6u weroso gank yn-
naBv>aH> MOTOpPHW.M BO3/bXO.M oOfpe-
heHe Br>cre u-wl Kateropuje 6u.710 oTa-
CHO. Y 4gaHy 113, ctaB 11. K3J je
pata onwTa gemHUuMja MOTOPHOr
BO3u,\a KOjUM ce c.maTpa CBaKo cao
6pahajHO cpeACTBO Ha moTojMm no
roH V cyBo3e.MHO.M, EogmeHOM u Bas-
OywHoMm cao”3ahajy, AOK cy nojam
H BpCTe BO3M.\a Ha .MOTOPHM MOroH
y caobpahajy Ha nyteBn.Ma AePUKH-
caHe y 4\aHy 10. Tauka 21. go 3L
.3akoHa 0 ocnaBa.ma 6e36egHCY:TU cao-
6pahaja Ha nyTewwa, na je ¢ o063u-
pGM Ha cBeobGyxBaTHOCT MojMa .MO
TOpPHOr BO3WMa, NoHallakwe.y4ymHuoua
.Mory'he ouewuBaTu camo y oguocy
Ha ogJ>kheny BPCTY WIH KaTeropujy
TUX BO3WNa, U TO OHY KOjoj mpunaga
Bo3N.\O KoOju-M je OH \nmpaB\>a0 Yy
.MO.MeHTy caobpahajHe He3roge. Oue-
Ha noHawawa \JvHroua .mopa 6uTn
EesaHa 3a Ty Bp>CTy H.\M Karter(4>unjy
.MOTOpPHMX BO3WNa W 3aro WTo je
Hen3BecHO, Kako 6wu ce .0Baj nNoHa-
wao y jaBHOM caobpahajy pa je
\-NpaB/mba0 HeKo.M ApPYyro.M BpPCTO.M
KaTeropmjom MOTOPHUX BO3U.\a, Tako
na 6H cBaka npeanoctaBka y oBam
nor\egy 6una rgomusBombHa.

Kako je y KOHKPEeTHOM cC.xy4ajy
OMTY>XEHU YMNpaB/fbao .MOTOPHLLI BO3U-
AO\N ,B” kaTeropwuje, Huje 6U,\0 oOc-
HoBa ga .\y cx® 3abpaHu ynpaBn>aH>e
.MoTopHUM BO3HWO.M 6uno kKoje ppyre
BpPCTE WM KaTeropuje, na ce ognyka



npBoOCTENEHOr cyja y OBOM nornegy
HEe MOXXe AoBaguTu Yy J/nUTaH.e.

C o63vpo.m pa je cBpxa Mepe
6e3begHOCTN, Yy cMucny 4naHa 60.
K3J, oTknawake CcTawa WM yc.voea
Koju mMory 6uTu opf yTuuaja ga yum-
Hunay, y 6yayhe He BpLWM KpUBUYHA
fena, a He BacwWlTHW yTuuaj Ha apy-
re Ja He 4YMHe KpuUBUYHA fAena, LUTO
je cBpxa KadKwaBata K3 4\aHa 33.
K3J, Huje npuxeaheHa >kanba jaBHOr
Ty>Xuoua.

<Mpecypga BpxoBHor cyga Cpbuje, Kx.

on 13 02. 1987. n OKpy>XHOr
cypa y beorpagy K. 407/85 op 27.
10. 1986)

CAMOYTIPABHO T1PABO

CTAMBEHE TOTPEBE W PAHI
NCTA

/lnye Koje je y MOTMyHOCTU 3a-
[OBOM>UNO CBOje cTambeHe mnoTpebe,
He MOXXe fJa y4yecTByje y pacnogenu
cpeAcTaBa HaMeweHUX 3a 33/0Bof>a-
Bakbe TUX MoTpebda

N3 obpas3noxemwa:

PagMnk Koju y MO.MeHTYy pacroge-
fNle CcTaHoBa W.MA pPeELIEeHO MOTAYHO
cTaMbeHO nuTamwe, He .MOXKe Aa KOH-
Kypuvlle 3a [Jogeny HOBOr cTaHa
Pacnogena cramoBa BpLUW Ce U3 Cpef-
cTaBa 3ajefHU4Ke noTpowwme. [Npe.ma
y.uHy 118 craB 1 3akoHa 0 yapy-
>XEHO.M pajy, OBa cpefcTsBa ce fJene
pagn 3agoBon>aBarba pPasIMunNTUX MoT-
peba pagHuKa, Yy KoOje cnagajyy w
notpebe cravoBrmBa. Owaj K» je y
[OTNyHOCTU 3aaounombmo cra.\lbeHe noT-
p>be He .MOXe, nMpema TClUe, ga yde-
CTByje y pacnoge.Ll cTtaHoBa, 04HOCHO
cTagléeHe wsrpagmwe. OTyga pagHuK
ClJeactaBa Ha.MeHEHUX  KpeauTup>amy
ca noTnyHo peweHum CTavieeHIM nu-
Tawe\l He.Ma npaBo ga 6yae yBpLU-
heH y cTa.M6eHy pxaHr NUCTY'.

(Oanyka Cypa yapy>xemor paga Cpk
6unje, 6p. 3451/86 op 03. 06. 1986)

PAHI ANCTA N HOBE
OKOJIHOCTHU

MpomeHe of KOjuUX 3aBUCU peao-
cnefi pagHWKa y paHr IMctu 3a 3a-
[0BOf>aBaH>e CTambeHUX rnoTpe6a, y3u-

Majy ce V 063Mp cBe A0 AOHOLLEH>A
npBoCcTeNeHe OA4NyKe O [04eNN cTaHa
O[lHOCHO ofo6paBary cTaMGeHOr Kpe-
aonTa.

N3 o6-pa3noxkemwa:

MpaBunHO je nMpaBHO cCxBaTawe nij-
EocTeneHor cyga fa ce Mpo.MereHe
OKO/IHOCTM 0f 3Hayaja 3a pegocnep
rnpBeHCTBa Yy 3a40Bo/baBakwy CcTambe-
HUX noTpeba y3umajy y 063mp cBe
00 [OHOLUeHwa rMpBOCTereHe oAnykKe
o0 popenn cradJa. PagHMUM OCHOBHe
opraHusauuje cBoju.m caMoynpaBHH.vi
ONWITU.M aKTOM HUCY perynucann To
nutawe, aim TO U HUje 6MN0 HYXK-
HO, C o063MpomMm pga je unaHo.m 36.
cTaB 2. 3akKoHa 0 cTa.M6eHMM O0f4HO
ci.Ma npeasuheHo, Ja Oe Mpo.MeHe Yy
p>edy NpBEHCTBa 3a pellaBan>e CcTaMm-
6eHNX MnoTpeba BpLUe MNPUMEHO.M OC-
HOoBa M .mMepn\a ©3 ca.moynpasHOr
onwTer akrta, O4HOCHO rMponuca, csBe
00 [OOHOLWlewa oA/fyKe O [o4enn CTa-
Ha, O4HOCHO ogobpaBaky cTambeHor
KJ3epuia.

(Op\yka Cypa yapyxxeHor p>gm Cp-
6unje, 6p. 4789/86 op 20. 06. 1986)

MEH3MJCKO U UHBANNACKO
OCUTYPAKBE

MPABO HA NMOPOANYHY MEH3NJY

HaunH wun3Bpllewa npecyge o oba-
BE3M CYMpPY>XaHCKOI m3gp)kaBaka Hu-
je oA yTHUaja Ha ocTBapuBame Mpa-
Ba Ha MNOPOAUNYHY MEH3Njy Yy CMUCHY
ynaHa 43. cTaB 2. 3aKOHa O OCHOB-
HAM nMpaBu.Ma M3 MEH3UjCKOT W WH-
Ba/IMACKOI OCUTypatba.

N3 obpa3noxemwa:

Ocnop)eHn.m peLleH>e.Mm O(abujeHa je
TY>Xn,\»vHa >kan6a MpMsTVIB MpBocrene-
HOr peeueH>a, koju.m je T. C. un Ty-
XXWhU MNPU3HATO [TpaBo Ha nopx>auy-
HY MeH3ujy u13a CMpPTU Ocury”paHmka
T. M

Y Ty>k6mM NpoOTUB OCMOPEHOr peLle-
Hba, MCTakKTTo je ga ce T. C. 1963
roguHe passe.\a og T. M. HakoH 4era
je npecygom Hapne>xxHor OKpYy>XHOr
cyfa yTtBphaHa obaBesa T. M. ga Ha
HMe CYNpYy>XaHCKOr msgpykaBara nna-
ha 6mBWOj cyapy3u .meceyHo 70 au-
Hapa. [lopaBHawe.M KoOje Ccy 3aK/by-
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unnn 1970. rognHe npesd OWMTUHCKNNL
cypom T. M. je gao y BAacHULLITBO
cBoje 3/10 pgena HeKpPeTUMHe CBOjOj
6MBLLOj Cyrnpy3u, TakKo fAa je obhai
rnopabHawem np>ectana weroBa obase-
3a [Ja Ha WuMe cynpy>XaHcKor wusgap-
XXaBpwa nnaha 6un0 KakaB W3HOC,
jep je TMM MOKMIOHOM Yy LenocTn us-
MUPUO CBOjy 06aBe3y wusgp>kaBaha.
M3 oBMX pasnora Ty>Xumba cmaTtpa ga
T. C. Hema nNpaBO Ha MopP>0A4uN4HYy MeH-
31Mjy mn3a CMpTU CcBOr OGuBLUer cymn-
pyra.

Cyn je Hawao pga Ty>kb6a Huje
ocHaBaHa.

MNMopaBHaweM, 3ak/bydyeHum 1970
rognHe npes OMWTUMHCKUM  CyAOM,
HUje YKUHATO, WM je Morno 6mtn
YKUHYTO CYMpPY>XaHCKO un3ap>KaBame,
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Beh je camo yTBpheH HauMH Wn3BpP-
werwa npecyge, Kojom je pocyhedT
TO usgp>kaBakwe y un3Hocy og 70 au-
Hapa meceyHo. TumMm nopaBHaH.eMm, Ha-
e, yTaHayeHo je ga ymecto 70 gu-
Hapa MeoeyHO CYNnpy>XaHCKO u3gpXka-
T e 6yae NOOMUPEHO HeKpeTHMHama
Koje je rkkojHm T. M. pao 6umBLUOj
cyapysn. Kop TakBor crawa cyf je
3aK/by4no ga je y CnpoBedeHO.M Moc-
TYNKY NpPaBUIHO MNPU-MeHeH 3aKOoH U
HeMa MecTa yBadkaBahy Ty>K6e.

(Mp>ecypa BpxoBHOr cyga BojsoanHe
Y-2013/85, on, 17. IV 1986)

Mpakcy npupegmo
AnekcaHgap Boprah
apBokat y H. Capy



CAOMWTEWKWLA

N3 CEAHULE YMPABHOI OJBOPA

Ha cegHuum YnpaBHOr ogbopa, ogp>kaHoj 10. 07. 1987. roguHe, AoHeTa
cy cnegeha p>eLlena:

1 3anucHMK ca MpeTxofHe cedHULe YnpaBHOr oa6opa je jeAHOrnacHo
YCBOj€EH.

2. Y3eTa je Ha 3Hawe MWHoOpmMaumja npeacegHMKa YnpaBHOr ogbopa
ba je pgaHac y 3arp>eby npemuHyo ap Aypen KpctynoBuh, agBokaT y MeH-
3nju n3 3arpeba, OAyroroauvilbn Up>eacefHNK ABOKaTCKe KOoMope XpBaTcke,
paHunje np>eacegHVK MYA, oanMkoBaH opAeHOM ca .3naTHMM BeHue.M' U uTa-
nmjaHcknm OpgeHoMm 3acnyra 3a peny6nuky. Tum nosBogom AJBOKaTcKa Ko-
\upa BojsogunHe ynyTuna je Tenerpam ca u-3pasvmMa caydewha AQBOKaTCKOj
KOMOpU XpBaTCKe.

HakoH wHcop.Mauyje npeacegHuka BopuBoja Jeknha pgoHeTu cy chne-
nehn 3aKmby4uu;

3. Mp>enopy4yje ce agBoKaTU.Ma Aa Ha pP>ELLEH>a opraHa YnpaBe [Apylu-
TBEHUX Mpuxoda, cyAuja 3a npekpLuaje U ap., Kojuma ce HepeanHo yTBphyje
rnop>ecka CKHOBULA, opbalyjy rMop>ecke KH.Ure u CAMYHO, a Koju-ma Hucy
3a0BO/LHU, WU3jaBbyjy >kanbe M Aga 0 CBeMy, Kako ajaBoKatu Tako m On-
LUTUHCKa oOpraHu3auymja agBokaTa, obaBelwlTaBajy YnpaBHM oabop ApfBoKaT-
cKe KoMope BojBoguiHe.

YnpaBHU ofbop noce6Ho Tpeba 06aBeCcTUTU Yy Clydajy MOKp>eTaH>a Kpu-
BUYHOI MOCTyNKa MpkJTVB afBokaTta.

YnpaBHu of6op he npeaysn.Mat cBe Mep>e Kako 6U ce 3aTuTuan
aflBOKaTU W YCTaBHU W 3aKOHCKW MO/0XKaj afBokaTyp)e Kao ca.MocTaiHe
Ap™NavTBeHE cnyXK6e.

4. Op Ko.mucmje 3a npaheH>e npumeHe [pywTtBeHor goroBopa AK Boj-
BoAMne 3aTpakmhe ce M3BellTaj 0 aKTMBHOCTW ajBoKaTa Koju cy generatum
y Behu.ma CKynwTuHa onwTtuHa m Ca.MoynpaBHUM WHTEPECHU.M 3ajefgHuLama.

Y cBMM cny4yajeBuMa Kaja agsokaTu-generatm HUCY ocrnopasanu npeg-
nore ctoma noJ3esa WM JdonpuHoca YnpaBHW on6op he ynyTuTU  NUC.MeHe
NaxreBe M npeanore AVMPEKTHO Tum onwtunama m CU3-a.ma.

3aTpaxkmhe ce 04 OCHOBHUX opraHusaumja agBokarta ga aocrase Chv-
cak afBokaTa Koju cy fgeneratm y Behuma CkynwiTuHa onwtuvHa v Camoyn-
paBHUM MHTEPECHUM 3ajefHunLaxLu.
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5. Pewewem 6poj 235/87 ynucyje ce y WMmeHuk agBokata AK BojBo
onHe 'y HoBom Cagy Xyibaic BpaHucnas, g™un. npaBHMK H3 bBbopoBa, ca
cegmwiTeEM afBoOKaTCKe KaHuenapuje y bBbaukoj Mananuymn, yn. JHA 6p. 38
a ca gaHom 10. 07. 1987. rogviHe.

6. Pewewem 6poj 251/87 yruicyje ce y WmeHmk agsokaTta AK BojBo-
ovHe y HosBom Cagy Topma Xapu, ags. npunpaBHukK u3 Combopa, ca ce-
OwnTeMm aaBokKaTcke Kauuenapuje y Comb6opy, yn. X1l BojpohdJHCke ypapHe
6purage 6p. 91. CBeuaHy u3sjaBy he gaTm HaKOH KOMMACTUpPawa [OKYMEH-
Tauuje.

7. Pewerwem 6pvej 182/87 ynucyje ce y WmeHuk agBokata AK BojBo
ovHe y HoBom Cagy BahaHoBuh 3pgpaBko, Auna. npaBHUK LW BuHKoBaua,
ca ccouwiTemM aaBoKaTcKe Kanuenapuje y LWwuay, yn. Bopuca Kugpuda 6p. 8,
a ca gaHom 1 09. 1987. rogviHe.

8. Pewetem 6poj 217/87 yruicyje ce y WmeHuk agBokata AK BojBo-
ovHe y HoBom Caagy LWadpaH Jlacno, gvwir. npaBHUK u3 Afge, ca ceauluTeM
ajBoKaTCcke KaHuenapuje y beuejy, yn. CuHhennheBa 6p. 81, a ca pgaHo.m
[aBara CBe4vaHe uM3jaBe.

9. PewwepBem 6poj 212/87 ynucyje ce y WmeHnk agBokata AK BojBo
onHe 'y HoBom Cagy MonHap-Tajtu Epuka, gunn. npaBHUK n3 Age, ca
cegmwiTeEM aaBOKaTCKe KaHuenapwuje y [Magejy, yn. Mwnowa O6ununha 6p.
21/a, a ca paHom 1 09. 1987. roguHe.

10. Pewwerwem 6poj 203/87 yTuwcyje ce y VmeHuK agBokata AK BojBo-
onHe y Hosom Capgy PywHoB KoBuHKa, guna. npaBHUK w3 beorpaga, ca
cegmiTEM afBOKaTCKe KaHuenapuje y [MaH4yeBy, yn. Bpahe JoBaHoBuha 6p.
30, a ca AaHOM JaBara CBevaHe u3jaBe.

11. Pewlerwe.Mm 6poj 246/87 6pwimne ce n3s VMimeHnka agBokata AK BojBo-
ovHe y HoBom Capgy JoBuh CnasBuiia, agsokaT y [laHueBy, 360r npecenewa
cegullTa CBOje afBOKaTCKe KaHuenapuje Ha TepuTopujy OcHoBHe flBOKaTCcKe
Komope y Beorpaay, a ca gaHom 26. 06. 1987. roguHe.

12. Pewewem 6poj 186/87 y3nma ce Ha 3Hawe pga je aaBokaT Map-
ceHMh Mwnopag npecenmo ceguwiTe CBOje afBOKaTCKe KaHuenapuje n3 Hose
LUprwe y MaH4yeBo, yn. Mowe lMunjage 6p. 39, a ca gaHom 1 05. 1987.

13. Pewewem 6poj 250/87 y3uma ce Ha 3Hawe ga cy Mwuanh Tomu-
cnaB n bucanos Mwogpar, agsokatm y Hosom Caagy, yrosopom og 30. 06.
1987. rogMHe OCHOBaNWn yapy>keHy (3ajefHUYKY) aABOKATCKy KaHLuenapujy ca
cegmwtem y Hoscm Capy, yn. Wymagujcka 6p. 4. Ca BoOheweM YAPY>KEHC
afBoKaTcke KaHuenapuje 3anodvehe 1 07. 1987. roguHe.

14. Pewewem 6poj 240/87 y3uma ce Ha 3Hawe fga je PaheHoBuh Jle-
nocasa, agsokat y baukoj [MManaHuy, Ha nOpM3gWLCKOM 60/M0Baky MOYEB 0Of
10. 06. 1987. rogmnHe. 3a NpuBpPeEMEHOr 3amMeHuKa ogpehyje ce AHTUMh >XuBKa,
agBokaT y bBbaukoj ManaHumn, XXapka 3pewaHnHa 6p. 37, Koja he 0By AOyX-
HOCT BPLUUTKU [0 3aK/byyera 6onoBawa PaheHoBuh Jlenocase.

15. Pewewem 6poj 241/87 y3uma ce Ha 3Hawe ga je Llapumh BpaHko,
agBokaTt y HosBom Capgy, oboneo. 3a nNpuBpeMeHOr 3amMeHuMKa ofapehyje ce
MwunkoBuh Bophe, agBokatr y HoBom Cagy, MwunetuheBa 6p. 32, koju he
OBY [AY>XHOCT BpLWINTW [0 3akKbyyerwa 6GonoBawa 060nenor ajasokarta.

16. Pewewem 6poj 254/87 y3uma ce Ha 3Hawe pga je VipwmeHun oe-
peyu, aaBoKaTCKM nNpumpabnHk y .Jloyu, NpPcKUnyo afBOKaTCKO-NpUNpaBHUYKY
BeXXOy Yy aJBOKaTCKOj KaHuenapumjun Ced Apnaga, agsokata y Aan, n pfa
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je mncty HactaBuo ca gaHom 1 07. 1987. rogvHe KofA agaBokaTa [puku Anek-
caHapa y Mony.

17. Pewewem 6poj 252/87 6puwle ce n3 VIMeHMKa agBOKaTCKMX Mpu-
npaBHka AK BojsoguHe y HoBom Cagy Topma Xapwu, agB. NpunpaBHUK
n3 Combopa, ca gaHom 31. 07. 1987. rogmHe, 360r ynuca y MmMeHMK agBokarta
oBe Komope.

18. Pewierwsem OpH3j 253/87 6pule ce M3 Vl.MeHMKa aABOKaTCKUX npu-
npaBHnka AK BojsognHe y HoBom Cagy Mwunowes-TatanoBuh CnahaHa,
a[lBOKaTCKM npunpaBHMK M3 bauke MNanaHke, ca aABOKaTCKOMNPUNPaBHUYKOM
BeXk6om kopg lpyjuh Bnagn.mupa, agBokata y baukoj ManaHuu, a ca gaHo.m
10. 06. 1987. rogunHe.

19. Pewiewem 6poj 242/87 y3uma ce Ha 3Hawe MULLMeH>e YnpaBHOr
ogbopa ga He MocToje CMeThe 3a M3aBajakbe agBokata CO Kyna y nocebHy
OnwTnHCKY opranmsaumnjy Kyna. OBaj 3axTeB agBokata CO Kyna carnacaH
je unaHy 54. ctaB 3. Ctaryta AK BojBoguHe.

YnpasHn og6op
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M3paBauknm caBeT

[MpencegHUK:
Mpod. ap BEPAHKO NMETPUB
pefoBHM rnpodpecop [MMpaBHoOr dakynteta y Hosom Capy

Mpodh. ap Tmbop Bapaan, pepoBHn npodiecop MMpaBHOr cakynteta y HoBom
Cany, npodp. ap Cnasko UapHh, pgekaH lMpasnor dakynteta y Hosom Capy,
Bypo Lkp6uh, cyamnja BpxoBHor cyga BojsoauiHe, Teogopa Bnaxosuh, cek-
petap Cekumnje 3a gpywiTBeHo-nonMTnukm cuctem MK CCPHB, ap [JapuHka
HepemskoBuh, nNoKpajuHCKU ApYLUTBEHW MpaBobpaHunal, camoyrpaB/ibarba,
JKusko bByanmuesuh, cypmja BpxoBHor cygsa BojsoguHe, 3unjax 3aropuwuh,
3aMEHUK MOKpajuHCKOr jaBHOr Ty>kuoua, Hepgerbko JawylleBuh, ampekTop
MokpajuHcKor 3aBoga 3a jaBHy ynpaBy, gp CeeTucnas PapgosaHoBuh, cy-
Avja YcTtaBHor cysa BojsoauHe, Mupocnas 3gjenap, agsokat y Hosom Cagy,
ap Hwukona Bopmh, apgsokat y HoBom Cagy, ap Aypen JIOWOHLU, aaBokaT
y Cy6otnun, n CrteBaH PoHueBuh, aaBokaT y Hosom Caay

YpehuBauknm opb6op
[NaBHU N OArOBOPHU YpeaHUK

Mwupocnas 3gjenap
anBokat y Hosom Cagy

Ap J/brekcaHpgap Mapkuhesuh, agBokaTt y HoBom Capy, Cno6ogaH BerbaHcky,
anBokaT y Hosom Capy, AnekcaHgap Bop?uh, agBokaT y HoBom Caagy, Munu-
Boje Mwu,rvh, agBokat y Cpem. MwutpoBuum, AieKCOHdap puku, agsokaT y
Mony, Vmpe Bapagn, agBokaT y 3perwaHuHy
TexHHUKN \deaHUK
MwupjaHa JoBaHoBuh

nacHUK wu3gaje n BnacHUK je ApaBokaTcka komopa BojsoguHe, 21000 Hosu
Capg, 3majJoBunHa 20/1. — TenechoH: 29-459. Noguwra npetnnata 5000— AuH.
MpeTnnata 3a MHocTpaHcTBO 40 USA ponapa. LleHa jegHor 6poja 500— auH

Tek. pauyH 65700-678-2047. Pykonucu ce He Bpahajy.
Y wmn3pgaBawy 4aconuca ydecTByje m CamoynpaBHa MWHTepecHa 3ajegHuua 3a
Ha\'uHH pag BojBoauHe

Ha ocHoBy MHUMeHa Moa/HIKO™ cerpeTapHjata 3a obpasosard™ Hayky U Kyrmypy CAINB 6p.
41818 on 23. meja 1973 roawve, [TecHVK je cTpydHa mN6/vKmaja ocnodoheHa OcHOBYOP C
nopesa Ha MpoVET.

LWramna PO wrtamnapunja .3yayhurkrr”, LWymagn\cka 12, HoBH Cag
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